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AN  INTERESTING  QUESTION  IN  EMINENT 
DOMAIN  UNDER  CONSTITUTIONAL  LAW. 

There  has  not  been  delivered,  by  the  Supreme  Court  of 
Pennsylvania — probably  for  a  very  long  time — so  important  a 
decision  as  the  one  in  the  case  of  Pennsylvania  Rd.  v.  LippineoU^ 
19  W.  N.  C.  613,  wherein  the  court  held  that,  ''A  rstilrood 
company  constructing  and  operating  an  elevated  road  upon 
property  owned  by  it  in  fee  simple,  fronting  on  one  side  of  a 
street,  is  not  liable  under  the  new  Constitution,'  or  otherwise, 
for  depreciation  in  value  of  property  fronting  upon  the  opposite 
side  of  the  street,  in  consequence  of  noise,  disturbance,  smoke, 
sparks,  vapor,  necessarily  resulting  from  the  operation  of  the 
road  as  a  steam  railway,  where  no  part  of  said  last-mentioned 
property  or  any  right  of  way  or  otiier  appurtenance  belonging 
thereunto  has  been  taken  or  used  in  the  erection  or  construction 
of  the  road." 

Public  roads,  turnpikes,  plank-roads,  streets,  canals,  railroads, 
and  bridges  are  public  highways,  if  the  owners  thereof  have 
been  invested  with  the  privil^e  of  eminent  domain  and  in  Penn- 
sylvania it  follows  from  McClenachan  v.  Curwin,^  owing  to 

>  The  new  GonstitaUon  (1874),  Art.  16,  {  8,  proyides  that :  "  Manicipal  and 
other  oorporationa  and  indiTidoak  ioTcsted  with  the  pri Allege  of  taking  pri- 
Tate  property  for  pahlic  use,  shall  make  jost  compensation  for  property  taken, 
injored  or  destroyed  hj  the  oonstruction  or  enlargement  of  their  works,  high- 
ways, or  improTements,  which  compensation  shall  he  pai  i  or  secured  before 
sach  taking,  injary,  or  destruction." 

>  3  Teates  362,  371. 
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2  AN  INTERESTING  QUESTION  IN  EMINENT 

Penn's  conoessioos^  that  public  roads  could  be  authorized  by  the 
legislature  to  cut  through  the  cultivated  fields  of  our  farmer 
ancestors  without  any  obligation  for  damages ;  so  navigation 
companies  on  our  navigable  rivers — they  being  public  highways 
— could  equally  be  authorized  to  destroy  tlie  water-power  of 
mills  without  making  any  remuneration  for  what  might  prove 
absolute  ruin  to  the  owners,  and  later  on,  when  railroads  were 
introduced — they  also  being  public  highways — the  streets  of  our 
towns  and  cities  were  liable  to  be  invaded  by  these  railroads  at 
the  will  of  the  legislature,  without  one  cent  of  compensation  to 
the  adjoining  property  owners.  Any  compensation  which  the 
l^islature  chose  to  grant,  was  of  grace  and  not  of  right, 
hence  the  people  were  forced  to  rely  upon  the  justice  of  a  legis- 
lature sometimes  too  complacent  in  so  far  as  regards  the  corpo- 
rations. It  is  only  fair  to  add,  however,  tliat  few  special  char- 
ters were  granted  to  these  quasi-pablio  corporations,  wherein 
compensation  was  not  allowed  for  the  taking  of  private  prop- 
erty. 

Under  the  amended  Constitution  of  1838,  it  was  decided  that 
compensation  should  be  made  only  for  land  actually  taken. 
When  this  provision  was  introduced,  improved  roads,  turnpikes, 
plank-roads,  and  canals  were  the  public  highways,  and  under 
these  conditions  it  will  be  readily  seen  that  the  Constitution,  by 
providing  compensation  for  land  actually  taken,  would  afford  an 
adequate  remedy.  It  was  evidently  felt  that  little  or  no  harm 
could  be  done,  save  where  property  was  actually  appropriated, 
and  it  was  therefore  thought  that  this  construction  of  the  consti- 
tutional check  on  the  leg'islature  would  give  to  the  people  all  the 
relief  to  which  they  were  entitled.  During  the  next  eleven  years 
— 1838  to  1849 — ^however,  railroads  had  come  into  extensive 
use,  and  it  was  realized  that  the  Constitution  of  1838  did  not  grant 
adequate  relief;  it  was  found  that  railway  trains  rushing  over  a 
man*s  land  might  cause  a  permanent  injury  to  and  a  correspond- 
ing depreciation  in  the  value  of  bis  whole  property,  hence  the 
General  Railroad  Act  of  1819  remedied  this  omission  by  provid- 
ing compensation  not  only  for  the  lands  taken,  but  where  any  land 
was  taken,  then  compensation  also  for  the  injury  to  the  remain- 
ing land.  Again  it  was  found — when  these  general  laws  were 
tested  in  the  courts — that  they  operated  inequitably,   thus: 
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nnilcr  these  laws,  if  ever  so  small  a  piece  of  one's  (*'  A  ")  land 
were  iakcn^  he  not  only  recovered  compensation  for  this,  bnt  al.-^o 
damages  to  his  romaiuing  land,  but  his  less  fortunate  noiglihor 
(*'B'') — less  fortunate  because  the  company  had  not  taken  a  little 
piece  of  his  laud — had  no  redress ;  as  to  him  the  injury  was 
damnum  absque  injuria^  his  land  may  have  been  equally  near 
the  railroad,  his  measure  of  damages  would  have  been  computed 
as  was  ''A's/'  had  only  a  little  piece  of  his  land  been  taken.  Yet 
"A"  recovered  for  this  injury  to  his  land  not  taken,  because 
some  of  it,  pcrha{>s  a  small  corner  of  it,  had  been  taken,  whilst 
as  to  ^'  B,"  who  experienced  the  same  depreciation  in  value  from 
the  same  causes,  the  injury  was  damnum  absque  injuria,  because 
a  little  piece  of  his  land,  no  matter  how  small,  had  not  been 
taken.  Tbb  was  one  of  the  faults  of  these  General  Railroad 
Laws,  which  the  provision  of  the  new  Constitution  was  in- 
tended to  remedy. 

Let  us  comiiare  this  new  Constitution  with  the  amended 
Constitution  of  1838.  The  phraseology  of  the  two  is  so  very 
difiereut  it  is  apparent  that  the  former  instrument  contemplated 
a  very  much  wider  extension  of  the  riglit  of  recovery.  In  the 
Constitution  of  1838  it  was  an  inhibition  upon  the  legislative 
power  to  grant  eminent  domain,  t.  «.,  "the  legislature  shall  not 
invest,  etc.,  etc^  In  the  Constitution  of  1874  a  very  different 
object  was  in  view;  it  was  not,  primarily,  an  inhibition  upon 
the  legislative  power  to  grant  eminent  domain,  this  the  people 
did  not  intend  to  interfere  with,  but  it  was : — 

**  3Iunicipal  and  other  corporations  and  individuals  invested 
with  tlie  privilege  of  taking  private  property  for  public  use, 
etc.,  etc./^  that  is,  this  clause  is  used  to  designate  a  certain  class 
of  corporations  invested  with  eminent  domain.  Who  are  in- 
vested with  eminent  domain  ?  Why,  railroads,  canals,  etc.,  etc.; 
these  are  liable  to  produce  a  distinct  and  particular  injury  peculiar 
to  themselves,anditwasagainstthesedist]nctand  peculiar  injuries 
that  the  Constitution  was  intended  to  provide  a  remedy.  Then 
follows  the  remedial  clause,  ^' shall  make  just  compensation  for 
j)roperty  taken,  injured,  or  destroyed,  etc.,  etc."  This  is  very 
different  from  authorizin^ic  the  exercise  of  eminent  domain, 
under  certain  qualifications;  on  the  contrary  it  only  indicates  a 
certain  class  as  being  subject  to  a  certain  law ;  it  is  not,  corpora-: 
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tion  shall  not  be  invested  with  the  privilege,  etc.,  etc.,  as  in  the 
Constitution  of  1838,  but  it  is,  corporations  invested — note  the 
past  tense — ^with  the  privily,  etc,  etc.,  shall  be  subjected  to 
certain  obligations,  whether  the  injurj  they  cause  is  tlie  direct 
result  of  their  acquisition  under  eminent  domain  or  not.  In 
other  words,  corporations  possessing  the  right  of  eminent 
domain  can  enforce  it;  it  is,  therefore, really  immaterial  whether 
they  acquire  the  property  under  the  exercise  of  this  right  or 
purcliase  it  outright  at  private  aale,^  for  in  any  such  sale  the 
controlling  factor  must  be  their  right  under  eminent  domain. 
Thus  I  tbiuk  it  is  clear  that  the  expression,  "invested  with  the 
riffht/^  etc.,  etc.,  is  intended  as  designating  a  class  subject  to  the 
remaining  terms  of  the  clause,  that  is,  these  corporations  shall 
make  compensation  for  property  taken,  property  injured,  or 
property  destroyed. 

We  have  tried  in  the  previous  pages  to  present  the  growth  of 
what  may  be  called  the  public  highway  laws.  Hitherto  I  have 
referred,  in  a  general  way  only,  however,  to  the  various  de- 
cisions under  these  laws,  but  I  now  propose  to  consider  them  in 
detail,  to  show  what  has  been  held  an  injury  of  that  character 
for  which  compensation  should  be  granted,  and  to  compare 
these  decisions  with  that  in  Pennatflvania  Railroad  Company  v. 
Lippincott,  19  W.  N.  C.  613,  wherein  damages  were  not 
allowed,  to  see  if  these  decisions  are  logical  and  consistent.  Be- 
fore doing  so,  however,  it  would  be  well  to  state  that  the  words 
"direct,"  "immediate,"  "consequential,"  and  "remote"  are 
used  in  connection  with  this  subject  of  damages  under  the  new 
Constitution  in  a  loose  way,  which  robs  them  of  their  true 
meaning.  It  seems  to  me  that  the  injury  is  direct,  immediate, 
and  consequential,  without  regard  to  property  being  taken  or 
not — whether  a  legal  injury  will  depend  upon  the  common  law 
or  the  statutes,  or  the  Constitution ;  an  injury  is  speculative, 
where  it  has  no  practical  existence,  but  arises  from  a  mere  possi- 
bility— an  imaginative  fear  and  an  injury  is  too  I'emote,  where 
it  results  from  the  company  simply  carrying  on  its  business,  as 

^  Of  course,  one  who  has  sold  his  propertj  to  a  railroad  has  no  further 
claim  for  damages  to  that  property;  hut  what  I  mean  is,  no  matter  how  thej 
acquire  their  property,  either  under  eminent  domain  or  at  private  sale,  they 
are  liable  for  legal  iqjory  to  other  property. 
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loss  of  trade  to  stage-coach  companies,  or  of  custom  to  inns,  hy 
reason  of  the  introduction  of  a  railwav.  The  true  noiut  in  anv 
given  auK*  is,  the  plaintiff  must  liave  suttere<l  a  special  h'gal  dam- 
age, auil  it  is  immaterial  whether  it  is  imnuxliatc  or  conscciucn- 
tial.*  Tlie  injury  may  be  said  to  be  cotMvqundldl  in  the 
sense  that  it  is  the  result  of  the  eor[>oratc  action,  but  if  it  is 
one  for  which  a  legal  remedy  is  providitl,  then  it  is  a  direct, 
immediate  legid  wrong ;  but  if  the  injury  is  a  mere  speculative, 
possible  one,  if  it  does  not  exist,  but  is  a  mere  phantom  of  the 
mind,  or  if  too  remote,  it  cannot  l>e  considered. 

Again,  the  legul  maxim,  "  diimnuia  absque  injuria,'^  is  often 
misunderstood.  Uj)on  this  point,  Mr.  Justice  iSxKPHEN.s  said  r 
"  The  maxim  that  there  is  no  wrong  without  a  remedy  does 
not  mean,  as  it  is  sometimes  supposed,  that  there  is  a  legal 
remedy  for  every  moral  or  political  wrong.  If  this  were  its 
meaning,  it  would  be  manifestly  untrue.  There  is  no  legal 
remedy  for  the  breach  of  a  solemn  promise  not  under  seal, 
and  made  without  consideration,  etc.,  etc.  The  maxim 
means  only  that  legal  wrong  and  l^al  remedy  are  correlative 
terms,  and  it  would  be  more  intelligibly  and  correctly  stated,  if 
it  were  reversed  so  as  to  stand,  where  there  is  no  legal  rcme<ly, 
there  is  no  legal  wrong."  This  is  the  true  meaning;  (htmnum 
absque  injuria  has  nothing  to  do  with  whether  the  injury  is 
under  the  common  law,  a  statute,  or  a  constitutional  provision, 
the  injury  may  be  saved  from  being  damnum  abxtjue  injuria  as 
well  by  a  statute  or  a  constitutional  provision  as  by  the  common 
law;  legal  wrong  and  legal  reminly  are  correlative  terms  ;  thus 
the  common  law  has  provided  no  legal  remedy  for  tlie  breach  of 
a  promise  not  under  seal  and  without  consideration,  hence  there 
is  no  l^al  wrong;  but  if  a  statute  or  constitutional  provision 
were  passed  establishing  a  legal  remedy,  then  the  breach  of  such 
a  promise  would  be  a  legal  wrong,  that  is,  a  damage  where  there 
Is  no  kffal  remedy  is  "  damnum  absque  injuria,^^^  but  the  mo- 
ment a  legal  remedy  is  provided,  it  ceases  to  be  damnum  absque 
injuria  and  becomes  a  legai  wrong  for  those  within  the  legal 
remedy. 

^Hurfht*  ▼.  HeUter,  1  Binn.  462. 
*Bmdlangh  ▼.  Gottsctl,  12  Q.  B.  D.  271,  285. 
^Shrunk  r.  SchuylkiU  Nav.  Cb.,  14  S.  &  R.  71,  83. 
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Considering  onr  Pennsylvania  dedsiona  upon  ibis  question  of 
damages,  this  principle  must  be  borne  in  mind  for  example, 
under  the  Greneral  Railroad  Law  of  1849,  where  any  portion  of 
a  man's  land  was  takenj  the  injury  (o  the  remaining  land  was 
not  **  damnum  absque  injuria/*  because  the  statute  provided  a 
remedy  for  such  injury,  but  where  no  land  was  taken  a  similar 
injury  to  a  neighbor  wu  damnum  absque  injuria^  because  the 
statute  only  provided  a  remedy  where  one's  land  was  taken ; 
hence  the  intention  of  the  Constitution  of  1874  was  to  provide 
a  legal  remedy  where  no  portion  of  one's  land  had  been  taken — 
to  prevent  that  being  damnum  absque  injuria^  which,  under  the 
earlier  statute  of  1849,  had  been  so. 

Accepting  Mr*  Justice  Stephens'  definition  of  the  maxim  as 
correct,  the  theory  that  the  word  **  infured  "  in  the  Constitution 
means  a  legcU  wrong  in  the  sense  that  the  word  legal  means  the 
common  law  only,  is  not  sound ;  for  the  words  remedy  and 
wrong  are  correlative  terms,  and  instead  of  the  I^al  wrong  ex- 
isting without  the  remedy,  it  Ls  the  existence  of  the  legal  remedy 
that  creates  the  l^al  wrong.  Now,  the  Constitution,  by  pro- 
viding the  remedy,  establishes  the  legal  wrong,  **when  any 
man^e  property  is  injured,  compensation  shall  be  made." 

It  has  been  stated  that :  "  There  is  a  wide  distinction  between 
the  legal  meanings  of  the  words  '  damaged '  and  *  injured,'  the 
one  signifying  any  loss  of  value  to  property,  the  other  signify- 
ing a  loss  for  which  an  action  lies.  This  distinction  is  pointed 
nowhere  more  forcibly  than  in  the  familiar  phrase, '  damnum 
absque  injur ku* "  The  above,  whilst  correct,  is  not  fairly  stated. 
It  would  seem  to  imply  a  fallacy ;  it  makes  it  appear  that  the 
word  "  injured  "  in  the  Constitution  was  meant  to  refer  to  a  loss 
for  which  there  was  no  recovery ;  this  is  absurd ;  the  word  is 
used,  of  course,  simply  to  establish  a  remedy  for  those  who  can 
avail  themselves  of  it  The  maxim  means,  and  cannot  mean 
anything  more  than  this — where  there  is  no  legal  remedy  there 
is  no  legal  wrong ;  damnum  absque  tiyuria— damaged  without 
injury  I !  Why?  Because  the  common  law,  a  statute  or  a  con- 
stitutional provision  has  not  provided  a  legal  remedy,  that  is  to 
say  (1),  an  injury  is  only  a  legal  wrong  when  a  legal  remedy  is 
provided,  and  (2),  in  order  that  one  can  avail  one's  self  of  the 
legal  remedy,  one's  right  of  property  must  have  been  invaded 
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or  the  special  class  of  injury  must  have  been  spcoially  brought 
within  the  remedy.  The  Supreme  Court  of  Pennsylvania  haa 
correctly  interpretetl  this  maxim,  as  exemplificcl  in  the  follow- 
ing cases,  wherein  it  will  be  seen  that  the  court  held  that  the 
legislature  had  intended  to  provide  compensation  for  injuries 
only,  which  would  have  been  remedied  at  common  law,  but  by 
examining  these  cases  and  in  this  examination  I  wish  to  empha^ 
size  strongly  the  fact  that  the  words  of  the  court  should  l)e  care- 
fully considered,  in  connection  with  (a)  the  words  of  the  statute 
creating  the  liability,  and  (/^),  with  the  claim  of  the  plaintiiT 
under  the  statute.  Looking  at  the  cases  in  this  light,  it  will  be 
appreciated  that  what  the  court  meant  was  that  the  plaintifls  in 
each  case  had  no  rights  at  all,  therefore,  the  remedy  was  not 
applicable  to  them ;  that  they  claimed  damages  for  an  injury 
to  something  to  which  they  had  no  right,  and  to  which  they 
would  not  have  had  a  right  had  the  company's  works  never 
been  constructed.  Thus,  in  Shrunk  v.  Schuylkill  Nav.  Company^ 
14  S.  &  R.  71,  83,  an  injury  to  a  right  of  fisher}-,  but  court  re- 
plied, you  never  had  a  right  of  fishery,  therefore,  no  common- 
law  wrong;  in  Lehigh  Bridge  Co.  v.  Lihigh  Coal  and  Xav. 
Companyy  4  Rawle  9,  23,  injury  to  a  pier  by  reason  of  a  flood, 
but  court  replied,  the  flood  was  the  act  of  GikI,  therefore,  no 
common-law  wrong ;  in  Watson  v.  Pitisburgh^  etc.,  Rd,  Com- 
pani/y  1  Wright  4G9,  in  estimating  injury  plaintiff  wished  to 
consider  what  the  lands  xcould  be  worth  at  some  future  time, 
court  replied,  this  is  wholly  fanciful.  The  plaintiiT  also  wanted 
to  prove  simply  the  depreciation  in  value  of  the  property,  without 
confining  witnesses  to  the  direct  and  necessary  consequences  of 
the  occuiiation ;  but  the  court  replied,  this  was  going  too  far, 
for  the  jury  could  thus  take  into  the  estimate  any  consetpiences, 
no  matter  how  remote,  and  this,  moreover,  was  the  duty  of  the 
court,  to  decide  if  any  given  claim  for  damages  was  within  the 
law.  In  Sunbury,  etc.f  ltd.  v.  Hummelly  3  Casey  99,  an  injury 
arising  from  the  risk  of  fire  from  a  locomotive,  court  replied, 
purely  speculative,  hence  no  injury  at  common  law;  and  in 
Pittsburgh^  etc^  Rd,  v.  Jones,  1  Amer.  204,  an  injury  to  a  ferry 
franchise  by  diversion  of  Imsiness  by  reason  of  the  railroad 
tracks  crossing  the  street  at  which  the  ferry-l)oats  landed  ;  but 
court  replied^  ferry  franchise  gave  no  right  to  land,  hence  no 
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injury  at  ooramon  law.  Thus  in  the  above  cases^  by  considering 
the  plaintiffs)'  claims,  it  will  be  readily  seen  that  they  demanded 
compensation  for  injury  to  things  to  which  they  had  no  right. 
These  cases  do  not  hold,  had  the  plaintiffs  possessed  a  riglit  to 
the  things  themselves,  that  an  injury  to  them  would  not  have 
entitled  one  to  compensation ;  but,  on  the  contrary,  they  only 
hold,  having  no  right  to  the  things  in  question,  of  course 
they  could  suffer  no  common-law  wrong,  and  this  is  tlie  sense  in 
which  the  expression  common-law  wrong  is  used ;  it  is  import- 
ant to  note  that  the  cases  are  not  intended  to,  and,  as  an  actual  tad^ 
do  not  attempt  to  decide  what  injuries  are  common-law  wrongs. 
Bat  in  the  following  cases,  as  the  l^al  remedy  applied  to  the 
plaintiS^s  claims,  the  injury  was  a  legal  wrong  and  not  damnum 
absque  injuria;  thus  in  OommonweaUh  v.  Snyder,^  charter  pro- 
vided compensation  for  interference  in  any  way  with  any  per- 
son's rights  of  property;  Snyder  claimed  damages  because  the 
canal  company,  by  erecting  a  dam  across  the  creek,  forced  the 
water  back  into  Back  Creek,  and  from  this  latter  upon  his  paper- 
mill,  so  that  he  could  not  use  the  same  for  six  weeks ;  the  court 
replied,  the  legal  remedy  was  applicable  to  Snyder,  hence  the 
injury  was  a  legal  wrong.  It  was  not  damnum  absque  imjwria^ 
because  Plum  Creek  being  non-navigable,  he  had  a  right  of 
property  in  it.  So  in  Barclay  Rd.  and  Ooal  Co.  v.  Ingham^ 
Ingham  claimed  damages  as  owner  of  a  mill-dam  on  a  non-navi- 
gablc  stream  for  destruction  of  the  water-power  by  the  erection 
of  an  embankment  in  said  stream ;  court  replied,  the  legal  rem- 
edy was  applicable  to  Ingham,  henoe  the  injury  was  a  legal 
wrong ;  it  was  not  damnum  absque  ir^uria,  because  the  stream 
being  non-navigable,  he  had  a  right  of  property  in  it.  Again, 
in  Dugan  v.  Bridge  Co,^  charter  provided  not  to  impair  or  ob- 

1  2  Watts  418. 

s  12  Casej  200. 

*  3  Casey  303.  This  case  maj  beooDsidered  at  the  oofiTene  otSkntnk  t.  Sb/knyT- 
hil  Nacigation  Co.;  ia  neither  case  did  plaintifli  have  any  absolute  right  of 
property;  in  Shrunk' §  caae  tlie  claim  was  denied  becanse  the  remedy  did  not 
provide  for  compensation  for  destruction  of  fishery,  whilst  in  Du^on**  ea»  the 
remedy  was  provided  for  compensation  for  impairment  or  obstmction  of  navi- 
gation, although,  the  river  being  a  navigable  one  and  therefore  a  public  high- 
way, the  legislature  could  have  given  the  right  to  obstruct ;  in  the  former 
case  there  was  no  recovery,  whilst  in  the  latter  there  was,  yet  in  neither  case 
was  there  any  absolute  right  of  property  injured. 
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strnct  navigation ;  plaintiff  claimed  damages  for  obstructing  his 
right  of  passage  on  the  river  as  a  public  highway ;  court  replied, 
the  legal  remedy  was  applicable  to  Dugan,  heuoe  the  injury  was 
a  l^al  wrong ;  that  the  legislature  could  have  parted  with  the 
power  not  to  obstmct,  but  they  had  not  done  so,  hence  company 
was  liable  for  obstructing. 

I  have  cited  these  two  types  of  cases  at  length,  because  it  has 
seemed  to  me  they  illustrate  the  true  meaning  of  the  maxim 
damnum  absque  injuria^  that  is  to  say  :  (1)  An  injury  is  only 
a  l^al  wrong  when  a  legal  remedy  is  provided,  and  (2)  in  order 
that  one  can  avail  one's  self  of  the  legal  remedy,  one's  right  of 
property  must  have  been  invaded,  or  the  injury  for  which  one 
claims  compensation  must  have  been  brought  especially  within 
the  remedy.  There  are,  of  course,  a  large  clas?  of  injuries  which 
the  constitutional  provisions  were  not  intended  to  embrace,  and 
this  type  of  injury  is  well  illustrated  in  the  following  cases,  thus, 
in  PUlsburffhy  eto.,  i2d.  v.  Jones^  Xosa  of  business  to  a  ferry 
company,  occurring  by  reason  of  the  railroad  tracks  crossing  the 
street  at  which  the  ferry-boat  landed,  the  latter  having  no  right 
to  land  under  the  ferry  franchise,  was  clearly  not  an  injury  con- 
templated by  the  Constitution ;  so  also  in  Edmundson  v.  PUtS' 
hurgh^  etc.,  Bd.*  carelessness  and  negligence  are  not  necessary 
results  in  constructing  a  railroad ;  again,  in  Scarle  v.  Lacka- 
UNZJina,  do,y  Rd.^  the  increa<9ed  inconvenience  and  expense  there 
would  be  in  the  future  working  of  mines  now  unopened,  but 
when  they  should  be  opened,  should  not  be  considered,  nor 
should  it  be  considered  as  an  injury,  in  estimating  the  damages, 
what  the  property  would  have  been  worth  at  some  future  time, 
as  was  urged  in  WaJtMon  v.  PiUsburffh,  etc.,  Rd.,^  nor  the  risk  of 
accidental  fire,  as  in  Sunbury  &  Erie  Rd.  v.  Hummell;^  Ag&in, 
as  in  Lehigh  Bridge  Q>.  v.  Lehigh  Coal  and  Nav^  Co.*  and  in 
PiUsburgh,^  do.^  Rd.  v.  OiUeland?  where  the  injury  is  the  result 
of  the  act  of  Gk>d,  there  should  be  no  recovery  under  the  consti- 
tutional provision.  In  other  words,  there  is  no  relief  where  the 
injury  is  purely  speculative,  t.  e.,  that  which  may  in  the  future 

»  1  Amer.  204.  »  3  Casey  90. 

«  1  Amer.  31C.  •  4  Raw'lo  9.  23. 

s  9  Casey  671.  ^G  Smith  445. 

*  1  Wright  469. 
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take  place,  or  where  there  are  no  rights  invaded,  or  where  the 
injury  is  common  to  all  persons  alike,  or  where  it  arises  simply 
from  the  company  doing  that  which  they  arc  authorized  to  do, 
independently  of  committing  a  nuisance,  as  loss  of  trade;  thus  a 
railroad  may,  by  carrying  freight  and  passengers,  destroy  the 
trade  of  canal  and  stage-coach  companies,  and  of  innkeepers 
along  the  route;  these  would  not  be  considered  injuries  for 
which  the  Constitution  had  provided  a  remedy.  This  type  of  in- 
jury is  nowhere  better  explained  than  in  Slirunk  v.  Schuylkill 
Nau.  Co,^  by  Chief  Justice  Tilohmak,  wherein,  in  examining 
the  act  before  him,  he  says :  '^  The  next  observation  that  arises 
is  that  all  injuries  mentioned  in  the  act  are  those  which  are  done 
to  property  immediately,  such  as  inundation  of  land,  the  swell- 
ing of  the  water  into  tail-races  of  mills,  the  taking  away  of 
eartli,  stone,  or  other  material,  or  the  oaxrying  of  a  canal  or  lock 
through  a  man's  land.  These  are  palpable  and  direct,  so  there 
can  be  no  dispute  about  the  injury.  Compensation  shall  be  made 
for  all  damage  arising  from  immediate  injury  to  property,  but 
not  for  any  damage  where  there  is  no  l^al  injury,  which  is 
called  damnum  absque  injruiaJ* 

Now  the  explanation  of  these  words  is  this:  the  learned  chief 
justice  examines  the  act  to  find  out  what  injuries  are  meant, 
and  he  finds  any  injury  by  a  dam  being  erected,  such  as  inunda- 
tion, injury  to  tail-races  of  mills,  etc.,  and  he  correctly  con- 
cludes that  the  injury  in  the  act  must  mean  an  immediate  injury 
to  property,  but  he  does  not  attempt  to  define  what  is  an  imme- 
diate injury  to  property,  he  simply  finds  that  the  injury  com- 
plained of  was  not.  The  remainder  of  the  opinion  deals  with 
the  principle,  what  injuries  are  too  remote  to  be  entitled  to  com- 
pensation? But  first  it  should  be  stated  that  the  principle  is 
clearly  announced  by  the  counsel  for  the  defendant  in  the  fol- 
lowing words:  '^The  plaintiff  had  no  right  to  the  fish  or  the 
water,  and  with  equal  propriety  might  any  one  maintain  an 
action  who,  by  the  erection  of  the  dam,  is  deprived  of  the  oppor- 
tunity of  catching  a  shad  above  the  falls."  It  will  be  seen  that 
the  chief  justice  follows  this  principle  for  establishing  too  re- 
mote damages,  for  he  says :  "There  would  be  no  end  to  damages 

M4  S.  &  K.  71,  83;  see  also  Propr$.  of  Loch  d  CanaU  t.  Kaahua  <£  Lowell, 
Sd.f  10  Cush.  385,  per  SuAW,  C.  J. 
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for  injuries,  oonsidered  ia  the  most  extensive  sense  of  the  word. 
For  not  onlj  may  the  owners  of  land  contiguous  to  the  river 
oomplain  of  iojurj  by  the  obstruction  to  the  ascent  of  the  fishy 
but  also  all  other  persons  living  in  towns  or  lands  near  the  river. 
All  these  persons  feel  the  loss  of  fish.  All  persons  accustomed 
to  fish  with  an  angle  or  a  hoop  net  may  truly  say  they  are  in- 
jured. There  are  other  kinds  of  injuries  too,  sustained  particu- 
larly  by  owners  of  lands  on  the  river  between  Fairmount  and 
the  lower  Falls ;  all  these  persons  have  lost  the  benefit  of  naviga- 
tion free  from  toll  in  batteaux,  flats,  which  was  very  useful,  as 
it  served  to  carry  produce  to  market  and  to  bring  up  manure 
for  their  lands.  Yet  it  has  not  been  contended  that  for  such 
injuries  compensation  is  to  be  made.  Suppose  the  health  of  the 
country  to  be  injured  by  the  evaporation  from  the  dams,  is  com- 
pensation to  be  made  for  this,  the  greatest  of  ail  injuries?  I 
presume  not.  Where,  then,  are  we  to  stop,  or  what  is  to  be  the 
boundary  if  we  go  beyond  the  limit  I  have  mentioned  ?  I  con- 
fess I  should  beat  a  loss  to  fix  any  one.  *  *  *  *  *  flie 
jUtLiniitt  had  no  property  either  in  the  fish  or  the  rtr0r,and  he  was 
bound  to  know  the  law  by  which  the  river  remained  pMio  prop- 
erty, and  of  course  all  emoluments  from  fisheries  were  precari- 
ous." Here  the  learned  chief  justice  states  the  principle  that 
there  is  do  recovery  where  the  injury  is  common  to  all  alike,  nor 
where  the  right  of  action  is  merely  personal  and  not  incident  to 
the  ownershipof  the  property — iheae  injuries  are  all  too  remote — 
but,  on  the  contrary,  that  there  should  be  a  recovery  if  the  injury 
is  incident  to  the  ownership,  if  the  property  is  subjected  to  a  per- 
petual servitude — ^then  the  owner's  interest  in  it  is  injured ;  this 
is  the  key-stone  to  the  true  principle :  if  the  property  is  subjected, 
byreatonof  the  works  to  aperpetualservitiule,ihen  totheexientofthat 
servitude  f  is  the  ovmer^s  irUerest  in  the  property  injured.  1 1  has  been 
held  in  England^  that  noise,  smoke,  soot,  etc.,  are  such  servitudes, 
and  that  vibrations  from  passing  trains  are  also  such  servitudes.* 
Now,  if  this  be  so,  the  question  renutins,  are  they  such  servitudes 
as  the  law  intends  to  be  compensated?    In  England  this  ques- 

>  Turner  T.  The  Sk^Uid  A  Botherman  By,  0>.,  10  M.  A  W.  423. 

*  HamimenmUh  A  CUy  BaUwaf  Oo.  t.  Brand,  L.  R^  4  Eng.  &  Irs.  App.  171. 
It  was  not  doabted  that  this  was  an  injuiy,  but  it  was  held  there  was  no  re- 
eorery  under  the  oonstroction  of  the  statute  on  another  point. 
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tion  came  up'  in  the  construction  of  the  Land  Clauses  Consoli- 
dation Act  and  the  Railwaj  Clauses  Consolidation  Act,' whereio 
it  was  held  injuries  inflicted  by  the  eondruction  meant  simply  hj 
the  oc/uo/coust ruction,  and  not  bj  the  use  as  a  way-going  concern ; 
so,  of  course,  there  was  no  compensation  for  the  vibrations,  although 

^  HammersmUh  A  City  Ry.  Co.  T.  J?r«ifi<f,  L.  R^  4  Eag.  A  Ire.  App.  Cm.,  171. 

'  There  is  one  yer/  important  thonght  in  connection  with  the  meaning 
placed  upon  the  word  ''construction"  bj  the  judges  in  this  English  case 
[Hammtrsmiih^  tic.,  Ry,  Co.  T.  Brandy  rnipra],  which  could  not  appljr  in  Penn- 
sylvania; in  fact,  the  point  I  mean,  not  existing  with  u^  however,  is  the  one 
which  probabljr  led  the  English  court  to  hold  that  the  word  "construction'' 
meant  the  actual  oonstrnction*  and  our  courts  to  hold  that  the  same  word  meant 
a  way-going  concern,  thus;  in  England,  Parliament  is  sovereign  [that  Parlia- 
ment iH  sovereign  is  made  clear  in  that  delightful  book,'*  The  Law  of  the  Con- 
stitution," bj  Professor  A.  V.  Dicey ;  wherein  he  says  (p.  64) "  Parliamentary 
sovereignty  is,  therefore,  an  undoubted  legal  fact.  It  is  complete  both  on  its 
positive  and  on  its  negative  side.  Parliament  can  legally  legislate  on  any  topic 
whatever  which  in  the  judgment  of  Parliament  is  a  fit  subject  for  legislation. 
There  is  no  power  which,  under  the  Constitution,  can  come  into  rivalry  with 
the  legislative  sovereignty  of  Parliament"],  hence.  Parliament  being  sovereign, 
all  the  judges  held,  first,  that  Parliament  did  that  which  they  had  the  sovereign 
power  to  do,  to  wit :  by  authorizing  the  railway  to  be  constructed  and  used> 
they  did,  by  this  very  act,  legalize  the  nuisance  of  working  the  railway ;  hence 
it  can  very  readily  be  seen  the  efifect  that  this  parliamentary  sovereignty 
would  have  upon  the  minds  of  the  judges  in  seekhig  for  a  meaning  of  the  word 
" eonatruetioTi,"  occurring  in  the  very  act  which  legalised  the  running  of  trains. 
It  would  be  almost  a  solecism,  where  the.  words  "  use"  and  "  construction  "  are 
almost  indiscriminntcly  used,  and  where  the  word  ''construction,"  as  it 
appears  in  tlie  abt  [see  Railway  Clauses  Consolidation  Act,  {{  6,  IG],  seems 
to  be  used  in  connection  with  the  actual  construction  of  the  road,  to  hold  that 
it  meant  to  apply  to  the  running  of  trains,  the  nuisance  of  which  Parliament 
had  the  sovereign  power  to  legalize.  Lord  Caibhs  dissented,  taking  the 
broader  ground  that  the  word  "  construction  "  means  a  way -going  concern,  and 
with  him  were  three  out  of  the  remaining  eight  judges;  but  I  wish  to  show 
how  the  minds  of  the  majority  could  have  been  influenced  by  the  principle  of 
parliamentary  sovereignty.  With  us  in  Pennsylvania,  however,  the  legis- 
lature is  not  sovereign,  in  so  far  as  it  is  controlled  by  the  Constitution ;  hence 
it  cannot  legalize  any  nuisance  which  the  Constitution  has  not  given  it  the 
power  to  legalize ;  so  that  the  fiu:tor  which  was  present  to  the  minds  of  the 
English  judges  in  deciding  upon  the  meaning  of  the  word  ''construction"  in 
an  Engllsli  parliamentary  sovereign  act,  was  absolutely  absent,  and  correctly 
so,  from  the  minds  of  the  mcmbera  of  our  Supreme  Court,  where  they  had  to 
deal  with  the  same  word  in  our  Constitution.  They  decided  the  word  had  a 
broader  meaning  than  that  of  a  mere  actual  construction,  but  meant  construc- 
tion as  a  way-going  concern.  That  is,  our  Constitution  gave  no  power  to  our 
legislature  to  legalize  any  nuisance,  but  was  a  check  on  any  such  power. 
The  Constitution,  standing  over  the  legislature  with  the  sword  of  Damocles, 
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the  court  conceded  that  the  property  was  subjected  to  au  injurious 
servitude.  Lord  Cairns  dissented  from  this  construction  and 
adopted  the  broader^  more  catholic  view — injuriously  aficctcd  by 
the  construction — €u  a  v>ay-going  concern.  Our  constitutional 
provision  is  somewhat  similar  to  the  English  statute,  and  the 
Pennsylvania  Supreme  Court  has,  I  thiuk  correctly,  taken  a 
position  similar  to  that  of  Lord  Cairns,  that  the  word  ''con- 
stmction  '*  means  the  way-going  concern.  Of  course,  this  does 
not  mean  that  the  railroad  is  always  liable  for  damages  arising 
from  the  use,  this  contention  would  be  absurd,  but  what  it 
does  mean  is  this :  upon  paying  damages  arising  from  the  con- 
struction of  the  road  as  a  way-going  concern,  and  thus  having 
subjected  the  property  to  a  perpetual  servitude,  and  having  paid 
for  this  right  of  servitude,  of  course  it  can  use  it.  Had  the 
word  **uae^*  been  resorted  to  in  the  Constitution,  it  would  prob- 
ably have  been  contended  that  the  road  would  have  been  con- 
tinually liable  for  these  damages,  whereas  by  the  use  of  the  word 
^construction  *'  in  the  sense  of  a  way-going  concern,  it  follows 
that  whenever  a  road  subjects  a  property  to  a  perix^tual  servi- 
tude, and  pays  for  the  injury  resulting  from  that  servitude, 
it  receives  in  return  a  perpetual  right  to  charge  that  property  with 
the  said  servitude,  and,  of  course,  is  never  again  liable  for  the 
said  use.  That  the  Pennsylvania  Supreme  Court  has  held  that 
the  word  ''construction''  is  used  in  the  sense  of  a  way-going 
concern,  I  think  is  beyond  doubt.^ 

MT»:  Too  can  create  railrfiads,  70a  can  anthorize  them  to  run  anjwhere,  jon 
can  anthoriie  them  to  ezerciae  their  powers,  but  subject  to  compensation  for 
the  iqjnriet  thej  cause.  Bailroads  had,  previously  to  the  new  Constitution, 
been  liable  where  land  was  taken  for  the  injurjas  a  way-going  concern,  and 
the  people  in  the  Constitution  used  the  word  "  construction  "  in  that  sense. 

^  In  Lifcoming  Oom  Waier  €b.  T.  Mayer ^  3  Out.  615,  if  in  the  *'  eoiutniefion" 
of  its  works  an/  iqjarr  should  be  done  to  prirate  property,  oompens:ition 
should  be  made.  Mojer  claimed  damages,  because  the  company  tapped  a  small 
mny  in  order  to  procure  waUr  for  ite  works,  thereby  diminishing  the  flow  of 
water  into  his  race.  That  is,  the  water  was  taken  from  the  race  for  the  com- 
pany's use  as  way-going  eoneem,  yet  the  charter  provided  compensation  for  in- 
jury in  the  **co>ngtrueiiom;'*  still  the  court  held  that  Moyer  should  recover — 
**€omtntetion'*  meant  the  way-going  concern.  To  the  same  effect  is  City  of 
Beading  t.  AUhaiue,  12  Norris  400,  under  the  new  Constitution.  In  Western 
Penn,  BtL  ▼.  HiU,  6  Smith  460,  Hill  claimed  damages  for  decrease  of  the  busi- 
ness of  the  mill,  by  reason  of  the  danger  of  driving  horses  near  it,  and  the 
danger  to  persons  going  to  and  from  the  mill.    The  court  said :  the  direct  and 
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There  is  another  legal  principle  which  requires  exphinatioQ. 
''  Every  man  has  the  right  to  the  natural  ase  and  enjoyment  of 
his  own  property,  and  if,  whilst  hiwfully  in  audi  use  and  enjoy- 
menty  without  n^ligence  or  malice  on  his  part  an  unavoidable 
loss  0(X!urs  to  his  neighbor,  it  is  damniun  absque  injuria,  for  the 
rightful  use  of  one's  land  may  cause  damage  to  another  without 
any  legal  wrong."  This  principle  is  expressed  in  the  maxim, 
"  9io  utcre  iuo,  ut  alienum  non  laaiu»/*  of  which  it  has  been  said, 
the  maxim  "  is  no  help  to  decision,  as  it  cannot  be  applied  till  the 
decision  is  made." 

This  is  very  true,  but  there  is  an  underlying  principle  illua- 
trating  what  the  courts  have  considered  *'  the  natural  use  and 
enjoyment  of  one's  own  property."  Our  own  Supreme  Court 
has  clearly  shown  this  distinction  in  the  following  cases :  In 
Penn.  Coal  Oo.  v.  Sanderson,  18  W.  N.  C.  181,  the  plaintiff 
claimed  damages  for  the  pollution  of  a  atream  running  through 
his  land  by  the  ''  pumpings  "  out  of  a  mine  on  the  company's 
work,  the  said  ''  pumpings  "  being  the  necessary  result  of  the 
natural  use  and  development  of  the  coal  property.  The  court 
held,  in  effect,  as  the  property  was  coal  property,  the  natural  use 
of  it  wa3  to  develop  it,  and  that  the  removal  of  the  water  from 
the  workings  of  a  coal  mine  was  essential  to  the  business  of 
coal  mining,  as  also  was  its  discharge  into  the  natural  water 
courses.  In  PoUetown  Oaa  Cb«  v.  Murpky,  3  Wright  257,  the 
plaintiff  below  claimed  damages  because  the  gas  from  the  com- 
pany's works  percolated  into  his  well.     The  company  urged  not 

immediate  results  of  the  *^ oomttrwttUm^  oi  a  roed  over  land  taken,  if  injo* 
rtoiis,  gives  title  to  compensation,  and  as  the  court  sustained  Iliirs  claim,  thej 
must  have  used  the  word  *' eontirwelioH**  in  the  sense  of  a  way-going  concern, 
for  that  was  the  onlj  way  in  which  Hill  claimed  damages.  To  the  same  effect 
is  Il}rn5tein  v.  AUantie,  etc.,  12J.,  1  Smith  87.  In  ITi/mtn^oii,  eie^  lid,  t. 
Stauffer,  10  Smith  374,  StauSer  claimed  damages  for  the  loss  of  use  of  his 
barn,  which  by  reason  of  its  proximity  to  the  railroad,  was  rendered  unsafe  to 
use  09  a  barn  from  the  danger  of  fire.  The  court  sustained  this  claim,  thus 
holding  the  railroad  as  a  way-going  concern. 

In  tlie  above,  I  have  cited  a  few  cases  under  the  new  Constitution — where  the 
words  used  are  "  in  the  eonatruetion  (/  their  workaj  etc,  etc.,"  and  a  few  cases  under 
the  General  Railroad  Act  of  1849 — where  tlie  words  used  in  providing  for 
damages  (see  Purdon,  p.  1219,  {  So),  are :  *'  in  eontquence  of  the  making  or  opening 
€f9aid  railroad,  etc.,  etc,,**  so  it  i:<  clear  beyond  question,  that  the  Supreme  Court 
have  interpreted  the  words  "making  or  opening'*  and  ** eomtruelionf"  as  mean- 
ing a  way-going  concern. 
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liable,  because  authorized  by  the  legislature  to  carry  on  tins 
business,  that  is,  to  use  their  own  property  for  the  pur[K)se  for 
which  tliey  had  been  incorporated,  but  the  court  held  they  were 
liable  for  damages. 

Now  what  is  the  difference  between  these  two  types  of  cases  ? 
Neither  was  possessed  of  eminent  domain,  so  the  question  was 
clearly,  what  is  the  proper  use  of  one's  property  ?  One  was 
liable  in  damages  for  the  use  he  made  of  his  property,  whilst 
the  other  was  not.  The  coal  company's  use  of  its  laud  was  the 
absolute,  proper,  and  l^itimate  use  of  it,  it  was  the  only  profit- 
able and  economic  use  to  which  the  land  could  be  placed,  and 
the  bringing  the  water  to  the  surface  of  the  mine  and  allowing 
it  to  find  the  natural  water-courses  was  a  necessity  t>f  tlie  mak- 
ing a  proper  use  of  the  land,  hence  the  doctrine,  »io  utere  tuo,  ut 
aUmum  non  Icedas,  was  complied  with ;  in  the  case  of  the  gas 
company  it  was  not  a  clear  legitimate  use  of  the  land ;  the  per- 
colating of  the  gas  was  not  the  outgrowth  of  the  use,  but  it  wa8 
Bomething  which  the  gas  company  produced  on  the  land,  and, 
therefore,  for  the  gas  company  to  place  their  works  in  such  a 
position  as  to  injure  a  neighbor  was  their  own  deliberate  act  and 
was  not  the  absolute  economic  legitimate  use  of  their  own  land  as 
land,  hence  liable.  Again,  in  a  late  English  case  in  the  House 
of  Lords,  HammerMiUh,  de,,  Ry.  Co,  v.  Brand,  L.  R,  4  Eog. 
&  Irish  App.  195,  it  was  shown  that  a  railway  in  a  city  was  not 
a  natural  use  of  land.  Mr.  Justice  Blackburn,  saying  :  **  I  think 
it  is  agreed  on  aU  hands  that  if  a  person  not  authorized  by  act 
of  parliament,^  so  to  do,  erected  a  railway  or  any  other  private 
road  on  his  own  land,  and  then  worked  it  by  running  locomo- 
tives and  trains  or  any  other  species  of  carriages  upon  it,  so  that 
the  vibrations  and  noise  were  to  such  an  extent  as  really  to  be 
annoying  a  neighbor,  that  injury  would  be  a  nuisance.'* 

What  is  a  nuisance?  It  is  subjecting  another's  property  ''  to 
a  servitude  whereby  the  owner's  interest  in  the  same  is  injuri- 
ously affected.  It  is  the  continuous  doing  of  something  which 
interferes  with  another's  health  or  comfort  in  the  occupation  of 
his  property,  such  as  carrying  on  a  noisy  or  offensive  trade.  It  is 
not  necessary  to  constitute  private  nuisance  that  the  acts  or  state 

>  We  hare  previocslj  shown  that  parliament  is  sovereign  and  can  legalize  a 
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of  things  com  plained  of  should  be  noxious  in  the  sense  of  being 
injurious  to  health.  It  is  enough  that  there  is  a  natural  inter- 
ference with  the  ordinary  comfort  and  convenience  of  life — the 
physical  comfort  of  human  existence — ^by  an  ordinary  and  rea- 
sonable standard/'  Pollock  on  Torts  330  d  $eq.  Smoke,  un- 
accompanied with  noise  or  noxious  vapors ;  noise  alone ;  offensive 
vapor  alone,  although  not  injurious  to  healthy  may  severally  con- 
stitute a  nuisance  to  the  owner  of  an  adjoining  or  neighboring 
property.^  I  have  placed  the  word  '' neighboring"  in  italics 
because  it  is  very  important  to  note  that  nuisance  upon 
principle  and  authority^  cannot  be  confined  to  an  adjoining 
property  alone.  From  the  very  definition  of  the  word  it 
will  be  seen  that  it  extends  to  all  who  suffer  from  it,  "  it  is 
the  continuous  doing  of  something  which  interferes  with 
another's  health  or  comfort  in  the  occupation  of  his  prop- 
erty." Now  if  the  same  thing  which  is  a  nuisance  to  an 
adjoining  owner  is  established  to  have  interfered  with  the  health 
and  comfort  of  another  (but  not  an  adjoining  owner),  in  the  oc- 
cupation of  his  propertyi  upon  what  principle  is  one  to  recover 
and  the  other  not  ?  There  is  none  1 1  The  true  principle  is — ^a  nui- 
sance is  a  nuisance  to  all  who  experience  it,  without  any  question 
of  adjoining  or  neighboring  owner.  Of  course,  an  adjoining 
owner  may  suffer  a  nuisance  which  does  not  affect  a  neighboring 
owner,  but  this  is  a  question  of  fact,  not  of  principle. 

There  is  another  important  question  in  proving  an  actionable 
nuisance,  and  tl^t  is  the  appropriaieneaa  of  the  place  for  the 
work  carried  on.  Upon  this  point,  Jessel,  M.  R.,'  said  he  fol- 
lowed Mr.  Justice  Mellor,  in  St.  Hdentf  Smelting  Co.  v.  I7|>- 
ping,  11  House  of  Lords  Cas.  642,  where  the  latter  held,  an  ac- 
tionable nuisance  was  the  producing  sensible  discomfort  to  one 
person.  Then  he  went  on  to  say  that  in  an  action  for  nuisance 
to  property  arising  from  noxious  vapors,  the  injury  to  be  action- 
able must  be  such  bsk  visibly  to  diminish  the  value  of  the  prop- 
erty and  the  comfort  and  enjoyment  of  it.  The  jury  ought  to 
consider  all  the  circumstances,  including  locality,  and  that  with 
respect  to  this,  it  was  clear  that  in  counties  where  great  works 
had  been  erected  and  carried  on,  persons  must  not  stand  on  their 

^  Onunp  ▼.  Lambert,  L.  B.,  3  Eq.  412,  per  Rokillt,  M.  R. 
*  Salvin  ▼.  North  Braneepeth  Coal  Oo^  L.  B.,  9  Ch.  App.  705. 
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extreme  rights  and  bring  actions  in  respect  of  every  matter  of 
annayancef  for  if  so,  the  business  of  the  whole  county  would 
be  seriously  interfered  with.  Lonl  Cranworth  said,  u])on  the 
question  of  appropriateness  of  place/  '^  I  remember  trying  an 
action  for  an  injury  from  smoke,  in  the  town  of  Shields.  It 
was  proven  that  smoke  did  come  and  interfere  with  the  ]>Iain- 
tiff,  but  I  said,  you  must  look  at  it  not  with  a  view  to  the  ques- 
tion whether,  abstractedly  that  quautity  of  smoke  was  a  nui- 
sance, but  whether  it  was  a  nuisance  to  a  person  living  in  the 
town  of  Shields,  because  if  it  only  added  in  an  infinitesimal  de- 
gree to  the  quantity  of  smoke,  I  held  that  the  state  of  the  town 
rendered  it  altogether  impossible  to  call  that  an  actionable  nui- 
sance." This  is  the  same  principle  which  lead  the  court  below 
in  McOaffre]f%  App,^  to  refuse  the  injunction  to  atop  the  works* 

But  independent  of  the  fact  of  a  jierson  going  to  a  nuisance 
or  of  a  nuisance  previously  existing — as  smoke  in  Shields — 
where  the  smoke  only  added  to  the  nuisance  in  an  infinitesimal 
dq;ree,  there  yet  remains  a  well-defined  principle,  which  governs 
the  question.  As  was  said  by  Lord  Sellborne,  L.  C.,'  ''  Many 
houses  have  stables  attached  to  them,  but  a  man  who  turns  the 
whole  ground  floor  of  a  London  house  into  a  stable,  or  otherwise 
keeps  a  stable  so  near  a  neighbor's  living  rooms  that  the  inhabit- 
ants are  disturbed  all  night,  does  so  at  his  own  risk ;  in  making 
oat  a  case  of  nuisance  of  this  character,  there  are  always  two  things 
to  be  considered — ^the  right  of  the  plaintiff  and  the  right  of  the 
defendant.  If  either  party  turns  his  house,  or  any  part  of  it  to 
unusual  purposes,  in  sudi  manner  as  to  produce  a  substantial 
injury  to  his  neighbor,  it  appears  to  me  that  that  is  not,  accord- 
ing to  principle  or  authority,  a  reasonable  use  of  his  own  prop- 
erty, and  his  neighbor  showing  substantial  injuiy,  is  entitled 
to  protection." 

A  most  important  point  in  this  question  of  appropriateness  of 
place,  is  this — ^to  whom  should  this  question  be  left  ?  In  the  case 
I  have  lately  referred  to^  Mr.  Justice  Mellqr  put  the  following 
question  to  the  jury — ^was  the  place  appropriate  ?    Although 

>  SL  Bdait  SmMng  Cb.  T.  Tipping,  11  House  of  Loida  662. 

>  16  W.  N.  C.  12. 

*  Ball  T.  JBoy,  8  L.  R^  Ch.  App.  469. 

*  SL  Helen*$  SmeUing  Qi.  t.  Tipping,  miprtL 

Vol.  XXXVL-3 


18  AN  INTERESTING  QUESTION  IN  EMINENT 

the  correctness  of  tins  was  most  vehemently  assailed,  yet  it  was 
the  unanimous  opinion  of  the  House  of  Lords  that  the  question 
was  correctly  put. 

Is  a  city  an  appropriate  place  in  which  to  run  locomotives  and 
trains  of  cars  1,440  movements  per  day,  with  the  accompanying 
noise,  soot,  smoke,  cinders,  etc,^  etc.  7  I  should  think  the  ques- 
tion hardly  admitted  of  doubt  It  has  been  decided  in  recent 
cases  in  England  in  tlie  native,  as  already  stated.  Besides,  if 
there  is  a  doubt,  the  question  should  be  left  to  the  jury. 

A  railroad  authorized  by  the  l^islature  to  run  into  the  heart 
of  a  city,  although  creating  a  nuisance,  oould  not  be  restrained 
from  carrying  out  that  which  the  l^islature  has  willed  it  to 
carry  out,  for  it  would  be  a  reduolio  ad  abaurdum  to  permit  an 
individual  to  prevent  that  being  done  which  the  legislature 
intended  to  be  done  at  all  events.^  As  the  nuisance  cannot  be 
restrained  damages  are  recoverable  unless  the  legislature  is  sov- 
ereign to  legalize  the  nuisance;*  in  England  parliament  is  sover- 
eign in  all  things ;  iu  Pennsylvania  the  legislature  on  this  par- 
ticular point  is  subordinate  to  the  Constitution. 

Briefly  summarizing  my  conclusions,  I  find  as  follows,  viz. : 

(1).  By  the  amended  Constitution  of  1838  it  was  provided  that 
compensation  should  be  made  for  land  actually  taken;  at 
that  time,  however,  public  highways  were  ordinary  roads — 
railroads  not  yet  having  come  into  use — hence  it  was  felt  that 
the  Constitution,  by  providing  compensation  for  land  actually 
taken,  was  affording  an  adequate  remedy. 

(2).  But  later  on,  between  the  years  1838  and  1849,  railroads 
appeared,  and  it  was  soon  found  by  the  decisions  of  the  courts 
that  the  Constitution  of  1838  had  not  provided  adequate  relief, 
hence  the  General  Railroad  Act  of  1849. 

(3).  When  these  general  laws  were  tested  in  the  courts  they 
also  were  found  wanting.  They  did  much  toward  remedying  the 
evil,  it  is  true,  but  they  did  not  go  far  enough  ;  recovery  under 

'  Hammerwmith^  etc.,  Rd.  t.  Brandy  cupro,  per  Lord  Caibns,  L.  C. 

'  AH  that  is  said  upon  this  subject  in  Wood's  Railway  Law,  2{  212  and  218, 
must  proceed  from  the  English  cases  cited,  where  parliament  is  sovereign  to 
legalize  a  nuisance,  or  from  cases  in  States  where  tlie  legislature  is  8oyerei<^n 
upon  this  point,  not  beinj?  controlled  therein  bj  a  constitutional  provision. 
It  is  positively  inapplicable  to  Pennajlvania,  where  the  legislature  is  so  oon- 
troUed. 
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these  laws  was  granted  for  land  taken ;  this,  however,  was  oblig- 
atory under  the  Constitution  of  1838 ;  and  also  damages  for 
injury  to  the  remaining  land  where  any  knd  had  been  taken. 
But  where  no  land  was  taken  there  was  no  recovery  for  any 
damage.  This  was  thoroughly  inequitable ;  these  corporations 
for  the  public  good  could  be  authorized  to  construct  their  roads 
wherever  seemed  advisable  to  their  corporators,  and  being  for 
the  public  good,  even  though  they  produced  a  nuisance,  they 
could  not  be  restrained  from  carrying  out  their  purposes,  and 
under  the  laws  they  were  not  liable  for  damages,  even  if  an 
acknowledged  nuisance^  unless  they  had  taken  land;  to  remedy 
this  lack  of  equality  provisions  further  extending  the  remedy 
were  incorporated  in  the  new  Constitution  of  1874. 

(4).  The  phraseology  of  the  new  Constitution  is  peculiar.  It  is 
not,  like  theamended  Constitution  of  1 838,  corporations  shall  not  be 
weeded  with  eminent  domain,  but,  corporations  invested  with  emi- 
nent domain,  that  is,  it  designates,  as  subject  to  the  remedy,  the 
class  of  corporations  which  are  invested  with  eminent  domain. 
Who  are  so  invested?  Why,  those  who  accomplish  a  public 
benefit — railroads,  canals,  etc.,  etc. — ^these  are  liable  to  produce 
a  distinct  and  particular  injury,  peculiar  to  themselves,  and  it 
was  against  these  distinct  and  peculiar  injuries  that  the  Consti- 
tution was  intended  to  provide  a  remedy;  then  follows  the  reme- 
dial clause,  shall  mal^e  compensation  for  property  taken,  injured, 
or  destroyed. 

(5).  The  maxim,  damnum  absque  injuria^  does  not  mean  that 
an  injury,  in  order  to  be  a  legal  injury,  must  be  one  within  the 
common  law ;  it  only  means  that  I^al  wrong  and  legal  remedy 
are  correlative  terms ;  it  would  be  more  correctly  stated,  where 
there  is  no  legal  remedy,  there  is  no  l^al  wrong;  it  has  nothing 
to  do  with  whether  the  injury  is  under  the  common  law,  the  in- 
jury may  be  saved  from  being  damnum  absque  injuria  as  well 
by  a  statute  or  a  constitutional  provision  as  by  the  common  law. 

(6).  In  all  the  cases  in  our  Supreme  Court,  upon  the  question 
of  damages,  the  court  used  the  maxim  damnum  absque  injuria,  to 
show  that  the  plaintiffs  were  no^  within  the  remedy.  There  is  no 
intention,  not  even  the  suspicion  of  one,  to  decide  what  are  com- 
mon-law wrongs.  A  common-law  wrong  may  still  be  damnum 
absque  injuria  unless  there  is  a  remedy  for  the  plaintiff;  instance, 
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a  quasi  public  corporation^  be  exempted  from  all  damages  by  a 
sovereign  l^islature. 

(7).  There are^ofcoaraeyalargeclassofinjuriesforwhich there 
should  be  no  recovery  under  the  oonstitational  provision,  thus : 

(a)  Loss  of  business  (1)  where  the  nulroad  has  invaded  no  right 
of  property ;  or  (2)  where  the  loss  of  custom  results  merely 
from  the  railroad  carrying  on  its  business,  as  loss  to  turnpikes 
and  canals,  to  taverns  or  public  houses  left  in  obscurity,  to  stage- 
coach proprietors  and  comi)anies,  to  owners  of  dwelling-houses, 
manufactories,  wharves,  and  all  other  real  estate  in  towns  and 
villages  for  which  the  line  of  travel  has  been  diverted,  (b)  Care- 
lessness and  n^ligence  have  their  own  remedies,  and  are  not 
within  the  constitutional  provision,  (c)  Purely  speculative  in- 
juries cannot  be  considered,  (d)  Or  injuries  resulting  from  the 
act  of  God.  (e)  Or  where  the  injury  is  common  to  all  alike, 
this,  of  course,  being  too  remote. 

(8).  But  the  true  principle  is,  where  the  property  is  subjected  to 
a  perpetual  servitude,  the  owner's  interest  in  the  property  to  the 
extent  of  the  servitude  is  injured ;  in  other  words,  where  there 
is  an  injury  to  property,  the  direct  result  of  the  com|)any's  ope- 
rations, the  property  is  legally  injured,  save  as  qualified  by  the 
next  proposition,  to  wit :  what  is  the  natural  use  and  enjoyment 
of  laud,  or,  in  other  words,  what  is  an  actionable  nuisance? 

(9).  The  underlying  principle  is,  where  a  neighbor's  property  Ls 
subjected  to  a  servitude  which  is  not  appropriate  to  the  place 
where  it  occurs,  and  which  is  not  the  natural  use  of  the  land,  it 
is  a  legal  nuisance. 

(10).  Appropriateness  of  place  would  be  illustrated  by  smoke 
in  a  large  manufacturing  place  like  Pittsburgh — in  Pennsyl- 
vania, or  Shields — in  England,  or  again,  by  the  publishing 
business  in  McGaffrey*s  App.,  in  Philadelphia,  in  so  far  as  re- 
straining it  by  an  injunction. 

(11).  Is  a  steam  railway  and  1,440  movements  in  the  heart  of 
a  city,  in  an  appropriate  place?  Mr.  Justice  Blackburn,  in  a 
very  recent  case  in  the  House  of  Lords  said,  in  effect,  it  is 
agreed  upon  aU  hands  that  it  is  not.  Again,  in  another  case,  in 
which  Mr.  Justice  Mellor,  in  the  court  below — nuisance  from 
smoke  from  smelting-works — put  to  the  jury  the  question  :  Is 

*  Pittdnurghf  ete.,  R,  R.  Cb.  T.  JcneB,  tupra. 


DOMAIN  UNDER  CONSTITUTIONAL  LAW.  21 

the  place  appropriate?  It  was  ananimoasly  held  in  the  House 
of  Lords,  that  the  question  was  properly  put  to  the  jury,  and  it 
was  for  them  to  decide,  and  not  for  the  court — ^the  appropriate- 
ness of  the  place. 

(12).  A  nuisance,  per  se,  on  principle,  is  never  confined  to  an 
adjoining  property,  but  extends  to  all  who  establisli  substantial 
injury.  Upon  what  principle  could  noise,  smoke,  soot,  burn- 
ing cinders,  dust,  dirt,  odors,  and  offensive  vapors,  be  confined  to 
an  adjoining  property,  when  one  in  the  neighborhood  establishes 
the  fact  that  he  has  experienced  the  same  substantial  injury? 

(13).  A  nuisance  created  by  the  legislature — a  railroad  run- 
ning into  a  city — must  continue  to  exist  for  the  public  good, 
hence  cannot  be  restrained  by  an  injunct' jn,  for  it  would  be  a 
redudio  ad  (ibsardutn  to  permit  an  individual  to  prevent  that 
being  done,  which  the  legislature  intended  to  be  done  at  all 
events. 

(14).  Hence,  as  the  nuisance  cannot  be  restrained,  damages 
are  recoverable,  unless  the  legislature  was  eovereigny  to  l^alize 
the  nnisance. 

(15).  In  England,  parliament  is  sovereign  in  all  things ;  with 
OS  in  Pennsylvania,  the  legislature  on  this  particular  point  is 
subordinate  to  the  Constitution.  The  legislature  can  permit 
the  nuisance  to  be  done  at  all  events,  but  the  Constitution  says : 
subject  to  the  payment  of  damages. 

(16).  Noise,  smoke,  soot,  dirt,  gases,  etc.,  and  the  shifting  of 
1,440  trains  per  day  iu  a  city,  near  residences,  is  clearly  a  nui- 
sance, for  it  is  clearly  not  an  appropriate  place  for  the  samc.^ 

(17).  And,  finally,  the  place  not  being  appropriate  aud  sub- 
stantial injury  being  established,  then  upon  principle  and 
universal  authority,  the  question  whether  one  is  an  adjoining  or 
neighboring  owner  should  be  unheard  of,  and  it  would  follow 
that  recovery  should  be  granted. 

For  tliese  reasons,  it  seems  that  the  late  decision  in  Pennsyl- 
vania Ri,  V.  LippincoU,  was  an  error.  This  decision  is  contrary 
to  all  rules  of  coustructiou.     I  do  not  mean,  being  a  remedial 

^  In  this  ciae,  there  can  be  no  doubt  that  the  place  was  not  appropriate,  but 
had  there  beca  a  doubt,  or  in  any  case  where  there  is  a  doubt,  the  question  of 
appropriateness  should  ba  bft  to  the  jury.  This  principle  was  abundantlj 
in  a  hotly-cuntested  case  in  the  House  of  Lords.    Note  2,  p.  16. 
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statute,  it  should  be  fiivorably  construed — let  it  be  strictly  ood- 
struedy  I  aooeptthis;  but  tlierestill  remains  the  well-known  rule — 
of  such  universal  application  as  to  have  become  axiomatic — that 
the  words  of  a  Constitution  should  be  taken  in  their  common- 
sense,  every  day  meaning.  It  has  been  said,  in  effect,  from  our 
Supreme  Bench,  we  care  not  what  the  members  of  the  Con- 
stitutional Convention  took  the  words  of  the  Constitution  to 
mean,  but  the  question  is :  What  do  we  take  them  to  mean  ?  But 
it  must  be  remembered  that  the  axiomatic  principle  is,  that  the 
words  of  a  Constitution,  voted  upon  by  the  people,  shall  be  con- 
strued to  have  been  used  by  them  in  their  ordinary  sense.  But 
we  even  waive  this  al^,  yet  the  decision  still  remains  unsound; 
because  when  proi)erty  is  subjected  to  a  servitude,  the  owner's 
interest  in  it,  to  the  extent  of  that  servitude,  is  injured,  and  if  the 
servitude  is  of  the  character  of  a  nuisance,  whether  a  legal  injury 
will  depend  upon  tlie  appropriai^neaa  of  place.  If  tlicre  is  any 
doubt  upon  this  point,  the  question  o£  approprkUenesa  should  be 
left  to  the  jury,^  and  finally,  the  place  being  inappropriate,  the 
nuisance  existing,  then  there  is  no  principle  or  authority  upon 
which  the  nuisance  can  be  confined  to  an  adjoining  owner,  when 
the  fact  is  established  that  a  neighboring  owner  has  experienced 
the  same  servitude. 

In  concluiion,  I  wish  to  disclaim  any  intention  of  attempting 
to  decide,  from  a  legal  point  of  view,  whether  a  steam  railway 
coming  into  the  heart  of  a  city  is  a  nuisance,  or  not.  I  only 
insist  that  this  depends  upon  the  appropriaienesa  of  place  and 
of  timej  which  questions  should  be  left  to  the  jury. 

R.  Mason  Lisle. 

Philadelphia,  October,  1887. 

'  There  oould  hardlj  be  moch  doobt  that  a  iteam  railwaj  running  into  the 
heart  of  a  city,  with  its  noise,  dust,  dirt,  soot,  cinders,  etc^  and  1,440  mure- 
ments  per  day,  was  not  in  an  appropriate  place.  It  has  been  so  conceded  in  the 
late  English  cases,  already  referred  to.  Bat  if  there  were  a  doubt,  the  point 
should  be  left  to  the  jury.  So  long  as  trial  by  Jury  is  willed  by  the  people,  let 
them  do  the  work  belonging  to  them.  In  a  common-law  action  questions  of 
fact  clearly  belong  to  the  jury  and  they  ought  to  decide  them.  In  the  case  of 
an  injunction  to  restrain,  a  different  principle  is  applicable :  McOaffreiif%  App^ 
15  W.  N.  C.  12. 
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RECENT  AMERICAN   DECISIONS. 

Supreme  Court  of  the  United  Stales. 

EX  PARTE:  IN  THE  MATTER  OF  AUGUST  SPIES  AND  OTHERS. 

Application  for  the  allowance  of  a  writ  of  error  to  the  Supreme  Court  ol 
the  State  of  Illinois. 

Mr.  Chief  Justice  Watte  delivered  the  opinion  of  the 
coart. 

When,  as  in  this  case,  application  is  made  to  us  on  the  sug- 
gestion of  one  of  our  number,  to  whom  a  similar  application  had 
been  previously  addressed,  for  the  allowance  of  a  writ  of  error 
to  the  highest  court  of  a  State  under  §  709  of  the  Revised  Stat- 
utes, it  is  our  dutj  to  ascertain  not  onljr  whether  any  question 
reviewable  here  was  made  and  decided  in  the  proper  court  be- 
low, but  whether  it  is  of  a  character  to  justify  us  in  bringing 
the  judgment  here  for  re-examination.  In  our  opinion  the  writ 
ought  not  to  be  allowed  by  the  court,  if  it  appears  from  the  face 
of  the  record  that  the  decision  of  the  Federal  question  which  is 
complained  of  was  so  plainly  right  as  not  to  require  argument, 
and  especially  if  it  is  in  accordance  with  our  own  well-consid- 
ered judgments  in  similar  cases.  That  is  in  effect  what  was 
done  in  TwUchell  v.  ITie  Oommonweallh,  7  Wall.  321,  where  the 
writ  was  refused,  because  the  questions  presented  by  the  record 
were  "  no  longer  subjects  of  discussion  here,^'  although  if  they 
had  been,  in  the  opinion  of  the  court, ''  open,'^  it  would  have 
been  allowed.  When,  under  §  6  of  our  Rule  6,  a  motion  to 
affirm  is  united  with  a  motion  to  dismiss  for  want  of  jurisdic- 
tion, the  practice  has  been  to  grant  the  motion  to  affirm  when 
^  the  question  on  which  our  jurisdiction  depends  was  so  mani- 
festly decided  right  that  the  case  ought  not  to  be  held  for  further 
argument":  ArrawsmUh  v.  Harmoning,  1\S  U.  S.  194,195; 
Church  v.  Kebey,  121  Id.  282.  The  propriety  of  adopting 
a  similar  rule  upon  motions  in  open  court  for  the  allowance  of 
a  writ  of  error  is  apparent,  for  certainly  we  would  not  be  justi- 
fied as  a  court  in  sending  out  a  writ  to  bring  up  for  review  a 
judgment  of  the  highest  court  of  a  State,  when  it  is  apparent  on 
the  £ice  of  the  record  that  our  duty  would  be  to  grant  a  motion 
to  affirm  as  soon  as  it  was  made  in  proper  form. 
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In  the  present  case  we  have  had  the  benefit  of  argument  in 
support  of  the  application,  and  while  counsel  have  not  deemed 
it  their  duty  to  go  fully  into  the  merits  of  the  Federal  questions 
they  suggest,  they  have  shown  us  distinctly  what  the  decisions 
were  of  which  they  complain,  and  how  the  questions  arose.  In 
this  way  we  are  able  to  determine  as  a  court  in  session  whether 
the  errors  allied  are  such  as  to  justify  us  in  bringing  the  case 
here  for  review. 

We  proceed,  then,  to  consider  what  the  questions  are  on  which, 
if  it  exists  at  all,  our  jurisiliction  depends.  They  are  thus  stated 
in  the  opening  brief  of  counsel  for  petitioners  : 

"  First.  Petitioners  challenged  the  validity  of  the  statute  of 
Illinois,  under  and  pursuant  to  which  the  trial  jury  was  selected 
and  empanelled,  ou  the  ground  of  repugnancy  to  the  Constitu- 
tion of  the  United  States,  and  the  State  court  sustained  the  va- 
lidity of  the  statute. 

'^  Second.  Petitioners  asserted  and  claimed,  under  the  Con- 
stitution of  the  United  States,  the  right,  privil^e,  and  immu- 
nity of  trial  by  an  impartial  jury,  and  the  decision  of  the  State 
court  was  against  the  right,  privilege,  and  immunity  so  asserted 
and  claimed. 

''Third.  The  State  of  Illinois  made,  and  the  State  court  en- 
forced against  petitioners,  a  law  (the  aforesaid  statute)  whereby 
the  privileges  and  immunities  of  petitioners,  as  citizens  of  the 
United  States,  were  abridged,  contrary  to  the  Fourteenth 
Amendment  of  the  Federal  Constitution. 

"  Fourth.  Upon  their  trial  for  a  capital  offence,  petitioners 
were  compelled  by  the  State  court  to  be  witnesses  against  them- 
selves, contrary  to  the  provisions  of  the  Constitution  of  the 
United  States,  which  declare  that '  no  person  shall  be  'X)mpel1ed 
in  any  criminal  case  to  be  a  witness  against  himself,*  and  that 
'no  person  shall  be  deprived  of  life  or  liberty  without  due 
process  of  law.* 

"  Fifth.  That  by  the  action  of  the  State  court  in  said  trial 
petitioners  were  denied  '  the  equal  protection  of  the  laws,'  con- 
trary to  the  guaranty  of  the  said  Fourteenth  Amendment  of  the 
Federal  Constitution.'* 

The  particular  provisions  of  the  Constitution  of  the  United 
States  on  which  counsel  rely  are  found  in  Articles  IV,  V,  VI, 
and  XIV  of  the  Amendments,  as  follows : 
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Art.  IV.  **  The  right  of  the  people  to  be  secure  in  their  per- 
800S|  houaeSy  papers,  and  effects,  against  unreasonable  searches 
and  seizures,  shall  not  be  violated/' 

AK.  V.  "  No  person  ♦  ♦  ♦  shall  be  oompelled,  in  anj  crim- 
inal  case,  to  be  a  witness  against  himself;  nor  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law/' 

Art.  VI.  "  In  all  criminal  prosecutions,  the  accused  shall  en- 
joy the  right  to  a  speedy  and  public  trial  by  an  impartial  jury  of 
the  State  and  district  wherein  the  crime  shall  have  been  com- 
mitted, which  district  shall  have  been  previously  ascertained  by 
law.'' 

Art  XIV,  §  1.  ''No  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privities  or  immunities  of  citizens  of 
the  United  States;  nor  shall  any  State  deprive  any  person  of 
life,  liberty,  or  property,  without  due  process  of  law." 

That  the  first  ten  Articles  of  Amendment  were  not  intended 
to  limit  the  powers  of  the  State  governments  in  respect  to  their 
own  people,  bat  to  operate  on  the  National  Grovernment  alone, 
was  decided  more  than  a  half  century  ago,  and  that  decision  has 
been  steadily  adhered  to  since :  Barron  v.  Baltimore,  7  Peters 
243,  247 ;  Livingdon  v.  Moore,  Id.  469,  552 ;  Fox  v.  Ohio,  6 
How.  410,  434;  Smith  v.  Maryland,  18  Id.  71,  76;  JVlt/iera 
V.  Buckley,  20  Id.  84,  91 ;  Pervear  v.  The  Oommonwealihy  6 
Wall.  475,  479;  TvoHeheU  v.  Tlie  Oommonwealih,  7  Id.  321, 
325 ;  27l«  Jugficee  v.  Murray,  9  Id.  274,  278 ;  Edwards  y. 
Elliott,  21  Id.  532,  557 ;  Walker  v.  Sauvind,  92  U.  S.  90 ; 
VniUd  Stales  v.  Cruikshank,  92  Id.  542,  552;  Pearson  v. 
Yewdall,  95  Id.  294,  296 ;  Davidson  v.  New  Orleans,  96  Id. 
97,  101 ;  KeUy  v.  Pittsburgh,  104  U.  S.  79 ;  Presser  v.  Illi- 
nois,  116  U.  S.  252,  265. 

It  was  contended,  however,  in  argument  that, ''  though  orig- 
inally the  first  ten  amendments  were  adopted  as  limitations  on 
Federal  power,  yet  in  so  far  as  they  secure  and  recognize  funda- 
mental rights— common-law  rights— of  the  man,  they  make 
them  privil^es  and  immunities  of  the  man  as  a  citizen  of  the 
United  States,  and  cannot  now  be  abridged  by  a  State  under  the 
Fourteenth  Amendment.  In  other  words,  while  the  ten  amend- 
ments as  limitations  on  power  only  apply  to  the  Federal  Gov- 
ernment, and  not  to  the  States,  yet  in  so  far  as  they  declare  or 

VoK  XXXVI. 
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leoognizc  riglits  of  persons^  these  rights  are  theirs^  as  citizens  of 
the  United  States,  and  the  Fourteenth  Amendment  as  to  such 
rights  limits  State  power,  as  the  ten  amendments  had  limited 
Federal  power." 

It  is  also  contended  that  the  provision  of  the  Fourteenth 
Amendment,  which  declares  that  no  State  shall  deprive ''any 
person  of  life,  liberty,  or  property  without  due  process  of  law," 
implies  that  every  person  charged  with  crime  in  a  State  shall  be 
entitled  to  a  trial  by  an  impartial  jury,  and  shall  not  be  com- 
})clled  to  testify  against  himself. 

The  objections  are  in  brief,  1,  that  a  statute  of  the  State  as 
construed  by  the  court  deprived  the  petitioners  of  an  impartial 
jury;  and,  2,  that  Spies  was  compelled  to  give  evidence  against 
himself.  Before  considering  whether  the  Constitution  of  the 
United  States  has  the  effect  which  is  claimed,  it  is  proper  to  in- 
quire whether  the  Federal  questions  relied  on  in  &ct  do  arise  on 
the  face  of  this  record. 

The  statute  to  which  objection  is  made  was  approved  March 
12,  1874,  and  has  been  in  force  since  July  1  of  that  year. 
Hurd's  Rev.  Stat.  III.,  1885,  p.  752,  c.  78,  §  14.  It  is  as  fol- 
lows : 

''  It  shall  be  sufficient  cause  of  challenge  of  a  petit  juror  that 
he  lacks  any  one  of  the  qualifications  mentioned  in  section  2  of 
this  act;  or  if  he  is  not  one  of  the  regular  panel,  that  he  has 
served  as  a  juror  on  the  trial  of  a  cause  in  any  court  of  record 
in  the  county  within  one  year  previous  to  the  time  of  his  being 
offered  as  a  juror;  or,  that  he  is  a  party  to  a  suit  pending  for 
trial  in  that  court  at  that  term.  It  shall  be  the  duty  of  the 
court  to  discharge  from  the  panel  all  jurors  who  do  not  possess 
the  qualifications  provided  in  this  act,  as  soon  as  the  fact  is  dis- 
covered :  Provided^  if  a  person  has  served  on  a  jury  in  a  court 
of  record  within  one  year,  he  shall  be  exempt  from  again  serv- 
ing during  such  year,  unless  he  waives  such  exemption  :  Pro- 
tided  further^  that  it  shall  not  be  a  cause  of  challenge  that  a 
juror  has  read  in  the  newspaf^ers  an  account  of  the  commission  of 
the  crime  with  which  the  prisoner  is  charged,  if  such  juror 
shall  state  on  oath  that  he  believes  he  can  render  an  impartial 
verdict  according  to  the  law  and  the  evidence:  and  provided 
farther,  that  in  the  trial  of  any  criminal  cause,  the  fact  that  a 
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person  called  as  a  juror  has  formed  aQ  opinion  or  impressioOy 
baaed  upon  rumor  or  upon  newspaper  statements  (about  the 
truth  of  which  he  lias  expressed  no  opinion),  shall  not  dis- 
qualify him  to  serve  as  a  juror  in  such  case,  if  he  shall  upon 
oath  state  that  he  believes  he  can  fairly  and  impartially  render  a 
verdict  therdn  in  accordance  with  the  law  and  the  evidence,  and 
the  court  shall  be  satisfied  of  the  truth  of  such  statement." 

The  complaint  is  that  the  trial  court,  acting  under  this  statute 
and  in  accordance  with  its  requirements,  compelled  the  petitioners 
against  their  will  to  submit  to  a  trial  by  a  jury  that  was  not  im- 
partial, and  thus  deprived  them  of  one  of  the  fundamental 
rights  which  they  had  as  citizens  of  the  United  States  under 
the  National  Constitution,  and  if  the  sentence  of  the  court  is 
carried  into  execution  they  will  be  deprived  of  tlieir  lives  with- 
out due  process  of  law. 

In  HopL  V.  XJlahf  1 20  U.  S.  430,  it  was  decided  by  tliis  court 
that  when  "a  challenge  by  a  defendant  in  a  criminal  action  to 
a  juror,  for  bias,  actual  or  implied,  is  disallowed,  and  the  juror 
is  thereupon  peremptorily  challenged  by  the  defendant  and  ex- 
cused, and  an  impartial  and  competent  juror  is  obtained  in  his 
place,  no  inju  t  is  done  the  defendant,  if  until  the  jury  is  com- 
pleted he  has  thcr  peremptory  challenges  which  he  can  use.'' 
And  so  in  Hayt.  v.  Missouri,  120  U.  S.  71,  it  was  said  :  ''The 
right  to  challenge  ^  the  right  to  reject,  not  to  select  a  juror.  If 
from  those  who  renuin  an  impartial  jury  is  obtained,  the  con- 
stitutional right  of  th  ^  accused  is  maintained."  Of  the  correct- 
ness of  these  rulings  we  entertain  no  doubt. 

We  are,  therefore,  conllned  in  this  case  to  the  rulings  on  the 
challenges  to  the  jurors  who  actually  sat  at  the  trial.  Of  these 
there  were  but  two — ^Theodore  Denker,  the  third  juror  who  was 
sworn,  and  H.  T.  Sanford,  the  last,  who  was  called  and  sworn 
after  all  the  peremptory  challenges  of  the  defendants  had  been 
exhausted. 

At  the  trial,  the  court  construed  the  statute  to  mean,  that, 
''although  a  person  called  as  a  juryman  may  have  formed  an 
opinion  based  upon  rumor  or  upon  newspaper  statements,  but 
has  expressed  no  opinion  as  to  the  truth  of  the  newspaper  state- 
ment, he  is  still  qualified  as  a  juror  if  he  states  that  he  can  fairly 
and  impartially  render  a  verdict  thereon  in  accordance  with  the 
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law  and  the  evideDoe,  aud  the  oourt  shall  be  satisfied  of  the  truth 
of  such  Btatcrucut.  It  is  not  a  test  question  the  juror  will  have 
the  opinion  which  he  has  formed  from  newspapers  changed  by 
the  evidence,  but  whether  his  verdict  will  be  based  only  upon 
the  account  which  may  here  be  given  by  witnesses  under  oath/' 

Interpreted  in  this  way,  the  statute  is  not  materially  different 
from  that  of  the  Territory  of  Utah,  which  we  had  under  con- 
sideration in  Hopi  v.  Ulahf  ubi  wpra^  and  to  which  we  then 
gave  effect.  As  that  was  a  territorial  statute,  passed  by  a  terri- 
torial legislature  for  the  government  of  a  territory  over  which 
the  United  States  had  exclusive  jurisdiction,  it  came  directly 
within  the  ofieration  of  art.  6  of  the  Amendments,  which  guar- 
anteed to  Hopt  a  trial  by  an  impartial  jury :  WAsUr  v.  Rady 
11  How.  437,  459.  No  one  at-  that  time  suggested  a  doubt  of 
the  constitutionality  of  the  statute,  and  it  was  r^arded,  both  in 
the  territorial  courts  and  here,  as  furnishing  the  proper  rule  to 
be  observed  by  a  territorial  oourt  in  empanelling  an  impartial 
jury  in  a  criminal  case. 

A  similar  statute  was  enacted  in  New  York,  May  3,  1872 
(Acts  of  1872,  c.  475,  9  N.  Y.  Stat,  at  Large,  2d  ed.,  373) ;  in 
Michigan,  April  18,  1873  (Acts  of  1873, 165,  Art.  117  ;  How- 
ell's Stat.,  §  9,564);  in  Nebraska  (Comp.  Stat.  Neb.  1885,  p. 
838 ;  Criminal  Code,  §  468) ;  and  in  Ohio  (Rev.  Stat.  Ohio, 
1880,  §  7,278).  The  constitutionality  of  the  statute  of  New 
York  was  sustained  by  the  Court  of  Appeals  of  that  State  in 
Stokca  V.  The  People,  53  N.  Y.  164, 172,  decided  June  10, 1873, 
and  that  of  Ohio,  in  Cooper  v.  StaJLe^  16  Ohio  St.  328.  So  far 
as  we  have  been  able  to  discover,  no  doubt  has  ever  been  enter- 
tained in  Michigan  or  Nebraska  of  the  constitutionality  of  the 
statutes  of  those  States  respectively,  but  they  have  always  been 
treated  by  their  Supreme  Court  as  valid,  both  under  the  Con- 
stitution of  the  United  States,  and  under  that  of  the  State : 
Stephens  v.  The  People,  38  Mich.  739, 741 ;  Ulrich  v.  The  People, 
30  Mich.  245;  Murphy  v.  Hie  Slate,  15  Neb.  383. 

Indeed,  the  rule  of  the  statute  of  Illinois  as  it  was  construed 
by  the  trial  court  is  not  materially  different  from  that  which 
has  been  adopted  by  the  courts  in  many  of  the  States  without 
l^islative  action :  Commonwealth  v.  Webster,  5  Cush.  296 ; 
Holt  V.  Uie  People,  13  Mich.  224 ;  State  v.  Fox,  1  Dutch.  566 ; 
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Odcmdar  v.  Tile  OmmmweaUhy  3  Leigh  780 ;  State  v.  Ming- 
tan^  7  Iredell  61 ;  Smith  y.  Eames,  3  Scam.  8L  See  also  an 
elaborate  note  to  this  last  case  in  36  Am.  Dec.  621,  where  a 
very  large  nnmber  of  authorities  on  the  subject  are  cited. 

Without  punning  this  subject  further,  it  is  sufficient  to  say 
that  we  agree  entirely  with  the  Supreme  Court  of  Illinois  in  its 
opinion  in  this  case,  that  the  statute  on  its  face,  as  construed  by 
the  trial  court,  is  not  repugnant  to  §  9  of  Art.  2  of  the  Consti- 
tution of  that  State,  which  guarantees  to  the  accuseil  party  in 
every  criminal  prosecution  ^'a  speedy  trial  by  an  impartial  jury 
of  the  county  or  district  in  which  the  offence  is  alleged  to  have 
been  committed.''  As  this  is  substantially  the  provision  of  the 
Constitution  of  the  United  States  on  which  the  petitioners  now 
rely,  it  follows  that,  even  if  their  position  as  to  the  operation 
and  effect  of  that  Constitution  is  correct,  the  statute  is  not  open 
to  the  olgection  which  is  made  against  it. 

We  proceed,  then,  to  a  consideration  of  the  grounds  of  chal- 
lenge to  the  jurors  Denker  and  Sanford,  to  see  if  in  the  actual 
administration  of  the  rule  of  the  statute  by  the  court,  the  rights 
of  the  defendants  under  the  Constitution  of  the  United  States 
were  in  any  way  impaired  or  violated. 

Denker  was  examined  by  the  counsel  for  the  defendants  when 
he  was  called  as  a  juror,  and,  after  stating  his  name  and  place 
of  residence,  proceeded  as  follows : 

"  Q.  Yon  heard  of  this  Ha/market  meeting,  I  inppcMeT    A.  Yes. 
"Q.  HaTe  jon  formed  an  opinion  upon  the  question  of  the  defendants^ 
goilt  or  innocence  upon  the  charge  of  murder,  or  any  of  them?    A.  I  hare. 
"Q.  Have  yon  expreied  that  opinion?    A.  Yes. 
"Q.  Yon  still  enterUin  it?    A.  Yes. 
'Q.  Yon  belicTe  what  jon  read  and  what  jou  heard?    A.  I  beliere  it; 


''Q.  Is  that  opinion  such  as  to  prevent  yon  from  rendering  an  impartial 
verdict  in  the  case  sitting  as  a  jnror  under  the  testimony  and  the  law  ?  A. 
I  think  it  is.'' 

At  this  stage  of  the  examination  he  was  '^  challenged  for 
cause "  for  the  defendants,  but  before  any  decision  was  made 
thereon  the  following  occurred : 

**  Mr.  OrinrndL  (for  the  State) :  If  yon  were  taken  and  sworn  as  a  juror 
in  the  case,  can't  yoa  determine  the  innocence  or  the  guilt  of  the  defendants 
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upon  the  proof  that  is  presented  to  yon  here  in  coart,  regardleas  of  your  hay- 
ing any  prejudice  or  opinion?    A.  I  think  I  could. 

*'  Q.  You  could  determine  their  guilt  or  innocence  upon  the  proof  presented 
to  you  here  in  court,  regardless  of  your  prejudice  and  regardless  of  your 
opinion,  and  regardless  of  what  you  have  read?    A.  Yes. 

"The  Court:  Do  [can]  you  fairly  and  impartially  try  the  case  and  render 
an  impartial  Terdict  upon  the  cTidenoe  as  it  may  be  presented  here  and  the 
instructions  of  the  court  7    A.  Yes ;  I  think  I  could." 

The  court  thereupon  overruled  the  challenge,  but  before  the 
juror  was  accepted  and  sworn  he  was  further  examined  by  coun- 
sel for  the  defendants,  as  follows : 

"Mr.  Foster:  I  was  going  to  ask  you  something  about  the  opinion  thai 
you  have  formed  from  reading  the  papers  and  from  conTersation.  I  believe 
you  answered  roe  before  that  you  had  formed  an  opinion  from  reading  and 
hearing  conversation.  That  is  correct,  is  it 7  A.  Yes;  but  I  don't  beliere 
everytliing  I  read  in  the  newspapers. 

"Q.  No;  but  you  believe  enough  to  form  an  opinion 7  A.  Yes;  I  formed 
an  opinion. 

"  Q.  Was  that  opinion  principally  from  what  yon  read  in  the  papers,  or 
was  it  from  what  yon  heard  on  the  street  7    A.  From  what  I  read  entirely. 

'*  Q.  Then  you  did  believe  enough  of  what  you  read  to  form  an  opinion 
upon  the  question  of  the  guilt  or  innocence  of  these  men  or  some  of  them  7 
.A.   I  es. 

'*Q.  And  I  believe  you  said  yon  also  expressed  your  opinion  which  you 
have  formed  to  others  with  whom  you  conversed  7  A.  Yes;  I  have  expreased 
that  opinion. 

*'Q.  During  the  expression  of  this  opinion  I  will  ask  you  whether  yon 
stated  in  substance  to  these  persons  or  any  of  them  that  you  believed  enough 
of  wliat  you  had  read  to  form  the  opinion  which  you  had? 

"  The  Court  :  Did  you  in  any  conversation  that  you  had  say  anything  as  to 
whether  you  believed  or  not  the  account  which  was  in  the  newspapers  which 
you  read  ?  A.  Xo,  ^ir :  I  never  expressed  an  opinion  in  regard  to  whether 
the  newspapers  were  correct  or  not. 

"Q.  You  never  discussed  that  matter  at  all  7    A.  No,  sir.'' 

Then  after  some  inquiries  as  to  his  business,  age,  and  resi- 
deuce,  the  examination  by  the  counsel  for  the  defendants  pro- 
ceeciei.1 1 

"Q.  Are  yen  acquainted  with  any  members  of  the  police  force  of  the  city 
of  Chicago  that  were  present  at  the  Ilaymarket  meeting  on  the  occasion 
referred  to  7    A.  No,  sir. 

''Q.  Have  you  ever  had  any  conversation  with  any  one  that  undertook  to 
detail  the  facts  as  they  occurred  at  the  Haymarket  Square,  or  who  claimed 
they  had  been  there  7    A.  No,  sir. 

'*Q.  Is  your  opinion  entirely  made  up  of  what  you  have  read  distinguished 
from  what  you  have  heard  7  A.  Entirely  from  what  I  have  read  in  the  news- 
papers. 


AUGUST  SPIE?J  AND  OTHERS.  31 

*Q.  HaTe  70a  had  mach  conTermtion  with  others  in  regard  to  it  at  or  about 
joar  place  of  business  or  elsewhere?  A.  We  have  cooTersed  about  it  a  num- 
ber of  times  there  in  the  house, 

"  Q.  There  is  where  yon  have  expressed,  I  presume,  the  opinion  which  you 
hare  formed  ?    A.  Yes,  sir. 

4e  4e  :|c  :|e  :|e  :|e  :|e 

*Q.  Do  yon  know  anything  about  socialism,  anarchism,  or  communism? 
A.  No,  sir;  I  do  not 

**Q^  Ilare  yoa  any  prejudice  against  this  class  of  persons?  A.  I  think  I 
am  a  little  prejudiced  against  socialism.  I  don*t  know  that  I  am  against 
anarchism.  In  fact,  I  don't  really  understand  what  they  are.  I  do  not  know 
what  their  principles  are  at  all. 

"Q.  I  understand  yon  to  say  that  notwithstanding  the  opinion  yon  formed 
at  the  time  you  read  the  newspaper,  that  you  now  are  conscious  of  the  fact 
that  you  can  try  this  case  and  settle  it  upon  the  testimony  introduced  here? 
A.  Yes;  I  think  I  could. 

"  Q.  And  not  be  controlled  or  gorerned  by  any  impression  that  you  might 
have  had  heretofore  ?     A.  Yes,  sir. 

"Q.  And  the  law,  as  given  you  by  the  court,  goyeming  it  ?    A.  Yes,  sir. 

"  Q.  In  the  conversations  that  you  have  had  there  at  the  store,  you  say  yon 
have  expressed  the  opinion  which  you  have  formed  before  ?    A.  Yes,  sir. 

"Q.  Is  that  of  frequent  occurrence — that  you  have  expressed  the  opinion 
yoa  have  formed?    A.  Well,  I  think  I  have  expressed  it  pretty  freely. 

"Q.  As  to  the  number  of  times— as  to  whether  it  was  frequent  or  not? 
A.  Oh  I  no ;  we  did  not  bring  the  matter  up  in  conversation  very  often,  but  when 
we  did  we  generally  expressed  our  opinion  in  regard  to  the  matter. 

**  Q.  Your  mind  was  made  up  from  what  you  read,  and  you  had  no  hesi- 
tancy in  saying  it— speaking  it  out?    A.  I  don*t  think  I  hesitated. 

"  Q  Would  you  feel  yourself  any  way  governed  or  bound  in  listening  to 
the  testimony  and  determining  it  upon  the  prejudgment  of  the  case  you  had 
expressed  to  others  before?  A.  Well,  that  is  a  pretty  hard  question  to 
answer. 

'^Q^  I  will  ask  you  whether  acting  as  a  j^^ror  here  you  would  feel  in  any 
way  bound  or  governed  by  the  judgment  that  you  had  expressed  on  the  same 
qneation  to  others  before  you  were  taken  as  a  juryman ;  do  you  understand 
that?    A.  I  don*t  think  I  would. 

**  Q^  That  is,  you  have  now  made  up  your  mind,  or  at  least  you  have  formed 
an  opinion ;  you  have  exprened  that  freely  to  others.  Now,  the  question  is 
whether  when  yon  listen  to  the  testimony  yon  will  have  in  your  mind  the  ex- 
pression which  you  have  given  to  others  and  have  to  guard  against  that  and 
be  controlled  by  it  in  any  way.  A.  No,  sir;  I  don't  think  I  would.  I  think 
I  could  try  the  case  from  the  testimony  regardless  of  this. 

♦  ♦  4e  4e  4t  ♦  ♦ 

"  Q.  I  understand  you  to  say  that  yon  believe  that  yon  can  entirely  lay  to 
one  side  the  opinion  which  yoa  have  formed ;  it  would  require  no  circum- 
stances or  evidence  to  overcome  it  if  you  were  accepted  as  a  juryman  ?  A.  I 
think  I  could  lay  aside  that  opinion  I  have  formed. 

"  Q.  Yon  believe  that  yon  could  7    A.  Yes." 
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Here  the  examination  of  the  juror  hj  the  counsel  for  the  de- 
fendantSy  so  far  as  it  seems  to  be  important  to  the  present  inquiry, 
was  closed.  Then  on  examination  hj  the  attorney  for  the  State 
the  following  appears : 

**  Q.  Do  you  know  anything  of  the  oouniel  upon  the  other  tide?  A.  No^ 
sir. 

"Q.  You  hare  men  under  jou  anisting  700  in  ihipping?  A.  No;  there 
are  no  men  under  me. 

'*  Q.  Do  you  belong  to  any  labor  organisation  ?    A.  No,  sir. 

"  Q.  You  stated,  I  belieye,  that  yoo  didn't  know  much  about  anarchism  or 
communism,  and  therefore  you  couldn't  tell  whether  you  had  a  prejudice  or 
not.    A.  No,  sir ;  I  do  not. 

**  Q.  But  you  hare  read  something  about  socialism  7    A.  Yes,  sir. 

"Q.  Do  you  believe  in  the  maintenance  of  the  laws  of  the  State  of  Illinois 
and  the  Government  of  the  United  Statei?    A.  Yes,  sir ;   I  do. 

**  Q.  Have  you  any  sympathy  with  any  individual  or  class  of  individuals 
who  have  for  their  purpose  or  object  the  overthrow  of  the  law  by  force  ?  A« 
No,  sir. 

"  Q.  Have  you  any  conscientious  scruples  against  the  infliction  of  the  death 
penalty  in  proper  cases  ?    A.  No,  sir. 

**  Q.  If  taken  as  a  juror  in  this  case  do  yon  believe  yon  could  determine  the 
innocence  or  guilt  of  the  defendants  upon  the  proof  presented  to  you  here  in 
court,  under  the  instructions  of  the  court,  regardless  of  everything  else?  A. 
Yes;  I  think  I  could. 

"  Q.  You  know  now  of  no  prejudice  or  bias  that  would  interfere  with  jour 
duties  as  a  juror?    A.  No,  sir. 

"Q.  Are  you  a  socialist,  a  communist,  or  an  anarchist  7    A.  No,  sir. 

''Q.  You  have  no  associations  or  affiliations  with  that  class  of  people,  so  far 
as  you  know  ?    A.  No,  sir." 

At  the  close  of  this  examination  neither  party  challenged  the 
juror  peremptorily,  and  he  was  accepted  and  sworn.  It  is  not 
denied  that  when  this  occurred  the  defendants  were  still  entitled 
to  142  peremptory  challenges,  or  about  that  number. 

When  the  juror  Sanford  was  called  he  was  first  examined  by 
counsel  for  defendants,  and  after  some  preliminary  questions 
and  answers,  the  examination,  still  by  counsel  for  the  defend- 
ants, proceeded  as  follows : 

"  Q.  You  know  what  case  is  on  trial  now,  I  presume  ?    A.  Yes. 

''Q.  Have  you  any  opinion  as  to  the  guilt  or  the  innocence  of  the  defend- 
ants, or  any  of  them,  for  the  murder  of  Matthias  J.  Degan  ?    A.I  have. 

**  Q.  You  have  an  opinion ;  you  say  you  have  formed  an  opinion  somewhat 
upon  the  question  of  the  guilt  or  innocence  of  these  defendants,  do  you  mean, 
or  that  there  was  an  offence  committed  at  the  Haymarket  by  the  throwing  of 
the  bomb?    A.  WeU,  I  would  rather  have  you  ask  them  one  at  a  time. 
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''Q.  All  right.  Have  jou  an  opinion  as  to  whether  or  not  there  was  an 
ofienoe  oommitted  at  the  Hajmarket  meeting  hy  the  throwing  of  the  bomhT 
A  Yes. 

''Q-  Now,  from  all  that  joo  have  read  and  all  that  you  have  heard,  have  yon 
an  opinion  as  to  the  goilt  or  innocence  of  any  of  the  eight  defendants  of  the 
throwing  of  that  homb?    A.  Yes. 

"  Q.  Yon  have  an  opinion  upon  that  question  also  ?    A.I  have. 

"  Q.  Did  joa  ever  sit  on  a  jnrj  ?    A.  Kerer. 

"Q.  I  sappose  joa  imow  something  about  the  duties  of  a  jnror  T  A.  I  pre- 


"Q-  You  understand,  of  course,  that  when  a  man  is  on  trial,  whether  it  be 
for  his  life  or  for  anj  penal  offence,  that  he  can  onlj  be  oouTicted  upon  testi- 
mony which  is  introduced  in  the  presence  and  the  hearing  of  the  jury  7  You 
know  that,  don't  you  ?    A.  Yes. 

**  Q.  You  know  that  any  newspaper  gossip  or  any  street  gossip  has  nothing  to 
d')  with  the  matter  whaterer,  and  that  the  jury  are  to  consider  only  the  testi- 
mony which  is  admitted  by  the  court  actually,  and  then  are  to  consider  that 
testimony  under  the  direction,  as  contained  in  the  charge  of  the  court;  you 
mderstand  that?    A.  Yes. 

**  Q.  Now,  if  you  should  be  selected  as  a  juror  in  this  case  to  try  and  de- 
termine it,  do  you  believe  that  you  could  exercise  legally  the  duties  of  a 
juror— that  you  could  listen  to  the  testimony,  and  all  of  the  testimony,  and  the 
charge  of  the  court,  and  after  deliberation  return  a  Terdict  which  would  be 
right  and  fair  as  between  the  defendants  and  the  people  of  the  State  of  Illinois  ? 
A.  Yes^  sir. 

"  Q.  You  beliere  that  you  could  do  that?    A.  Yes,  sir. 

^  Q.  You  could  fairly  and  impartially  listen  to  the  testimony  that  is  intro- 
duced here?    A.  Yes. 

"Q.  And  the  charge  of  the  court  and  render  an  impartial  verdict,  you  be- 
lieve?   A.  Yes. 

"Q.  Have  you  sny  knowledge  of  the  principles  contended  for  by  socialists, 
oonunonists,  and  anarchists?    A.  Nothing,  except  what  I  read  in  the  pajiers. 

**  Q.  Just  general  reading?    A.  Yes. 

^  Q.  Yon  are  not  a  socialist,  I  presume,  or  a  communist  7    A.  No,  sir. 

**  Q.  Have  you  a  prejudice  against  tkem  from  what  you  have  read  in  the 
papers?    A.  Decided. 

"  Q.  A  decided  prejudice  against  them  7  Do  you  believe  that  that  would 
influence  your  verdict  in  this  case,  or  would  you  try  the  real  issue  which  is 
here,  as  to  whether  these  defendants  were  guilty  of  the  murder  of  Mr.  Degan 
or  not,  or  would  you  try  the  question  of  socialism  or  anarchism,  which  really 
haslCothing  to  do  with  the  case?  A.  Well,  as  I  know  so  little  about  it  in 
reality  at  present,  it  is  a  pretty  hard  question  to  answer. 

**  Q.  You  would  undertake — ^you  would  attempt,  of  course,  to  try  the  case 
upon  the  evidence  introduced  here — upon  the  issue  which  is  presented  here? 
A.  Yes,  sir. 

"Q.  Now,  the  issue,  and  the  only  issue  which  will  be  presented  to  this 
jury,  unless  it  u  presented  with  some  other  motive  than  to  arrive  at  the  truth, 
I  think  is,  did  these  men  throw  the  bomb  which  killed  officer  Degan  ?  If  not, 
did  they  aid,  abet,  encourage,  aasisti  or  advise  somebody  else  to  do  it  ?    Now, 
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that  is  all  there  is  in  this  case;  no  qnestion  of  socialism  or  anarchism  to  be 
determined,  or  as  to  whether  it  is  right  or  wrong.  Now,  do  joa  beliere  that 
jou  can  try  it  upon  that  theorj  and  return  a  verdict  upon  that  theory  and 
upon  that  issue?  A.  Well,  suppose  I  have  an  opinion  in  mj  own  mind  that 
they  encouraged  it? 

'*  Q.  Keep  it — that  they  encouraged  it  ?    A.  Yes. 

'*  Q.  'Well  then,  so  far  as  that  is  concerned  I  do  not  care  Tery  much  what 
your  opinion  may  be  now,  for  your  opinion  now  is  made  up  of  random  oon- 
versations  and  from  newspaper  reading,  as  I  understand  ?    A.  Yes. 

"  Q.  That  is  nothing  reliable.  You  do  not  regard  that  as  being  in  the 
nature  of  sworn  testtmany  at  all,  do  you?    A.  No. 

"Q.  Now,  when  the  testimony  is  introduced  here  and  the  witnesses  are  ex- 
amined  and  cross-examined,  you  see  them  and  look  into  their  countenances, 
judge  who  are  worthy  of  belief  and  who  are  not  worthy  of  belief.  Don't  yoa 
think  then  you  would  be  able  to  determine  the  question  ?    A.  Yes. 

''Q.  Regardless  of  any  impression  that  you  might  have,  or  any  opinion? 
A.  Yes, 

^'Q.  Have  you  any  opposition  to  the  organixation  by  laboring  men  of  as* 
sociations,  or  societies  or  unions  so  far  as  they  have  reference  to  their  own  ad- 
vancement and  protection,  and  are  not  in  violation  of  law  ?    A.  No,  sir. 

"  Q.  Mr.  cianford,  do  you  know  any  of  the  members  of  the  police  force  of 
the  city  of  Chicago?    A.  Not  one  by  name. 

**  Q.  You  are  not  acquainted  with  any  one  that  was  either  injured  or  killed, 
I  suppose,  at  the  Ilaymarket  meeting  ?    A.  No. 


"  Q.  Mr.'&mford,  are  you  acquainted  with  any  gentlemen  representing  the 
prosecution — these  three  gentlemen,  Mr.  Grinnell,  Mr.  Ingham,  Mr.  Walker, 
and  Mr.  Furthman,  who  not  here  at  the  present  time  ?    A.  No,  sir. 

'*  Q.  You  are.  I  presume,  not  acquainted  with  any  of  the  detective  officers  of 
the  city  of  Chicago?    A.  Not  to  my  knowledge. 

"  (j.  Now,  Mr.  Sanford,  if  yoa  should  be  selected  a^  a  juror  in  this  case,  do  you 
believe  that,  regardless  of  all  prejudice  or  opinion  which  you  now  have,  you 
could  listen  to  the  legitimate  testimony  introduced  in  court  and  upon  that  and 
that  alone  render  and  return  a  fair  and  impartial,  unprejudiced  and  unbiased 
verdict?    A.  Yes." 

At  i\\e  close  of  this  examination  on  the  partof  tlie  defendants, 
the  juror  was  challenged  in  their  behalf  for  cause,  and  the 
attorney  for  the  State,  after  it  was  ascertained  that  all  the  per- 
emptory challenges  of  the  defendants  had  been  exhausted,  took 
up  the  examination  of  the  juror ;  and  as  to  this  the  record  shows 
the  following: 

*^Mr.  Ingham:  Mr.  Sanford,  upon  what  is  your  opinion  founded — upon 
newspaper  reports?  A.  Well,  it  is  founded  on  the  general  theory  and  what  I 
read  in  the  newspapers. 

^'  Q.  And  what  you  read  in  the  papers  ?    A.  Yes,  sir. 
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"  Q.  Hare  joa  erer  talked  with  any  one  who  was  present  at  the  Ilajmarket 
■t  the  time  the  bomb  was  thrown  7    A^  No,  sir. 

'  Q.  Have  yoa  ever  talked  with  anj  one  who  professed,  of  his  own  knowl- 
edge, to  know  anjrthing  aboot  the  connoction  of  the  defendants  with  the 
throwing  of  that  bomb  ?    A.  Ko. 

"  Qr  Hare  joa  eyer  said  to  anr  one  whether  or  not  70U  believed  the  state- 
ments of  £scta  in  the  newspapers  to  be  true  ?  A.  1  have  nerer  expressed  it 
eisctljr  in  that  waj,  bat  still  I  hare  no  reason  to  think  thej  were  false. 

**  Q.  Well,  the  qoestion  ia  not  wliat  your  opinion  of  that  wss.  The  ques- 
tion simply  is— it  is  a  question  made  necessary  by  our  statat«,  perhaps—- 
A.  Wei),  I  don't  recall  whether  I  have  or  not. 

''  Q.  80  far  as  you  know,  then,  you  never  have  ?    A.  Ko,  sir. 

**  Q.  Do  you  believe  that  if  taken  as  a  juror  you  can  try  this  case  fairly  and 
impartially,  and  render  a  verdict  upon  the  law  and  the  evidence  7    A.  Yes." 

At  this  stage  of  the  examination  the  court  remarked  in  replj 
to  some  soggestion  of  counsel  as  follows : 

''  The  CouBT.  The  defendants  having  challenged  for  caose,  which  is  over- 
niled,  can,  of  course,  stand  where  they  are  without  saying  anything  more; 
but  the  efiect  of  that,  in  my  Judgment,  is  that  they  accept  the  juror  because 
they  Gan*t  help  themselves.  They  have  got  no  peremptory  challenge ;  the 
challenge  for  cause  is  overmled,  and,  necessarily,  the  question  now  Is  for  the 
State  to  say  whether  they  will  accept  this  juror  or  not.  The  common  law  is 
that  all  jurors  not  challenged,  or  to  whom  the  challenge  is  not  sustained,  are 
the  jurors  to  try  the  case.  If  they  are  not  challenged  for  a  cause  which  is 
sustained,  and  if  they  are  not  challenged  peremptorily,  then  they  are  necessa- 
rily the  jury  to  try  the  case.  Kow,  in  this  iinstance,  the  defendants  have  no 
more  peremptory  challenges,  and  the  challenge  which  they  have  made  for 
cause  b  overruled ;  therefore,  so  far  as  the  defendants  are  concerned,  he  is  a 
juror  to  try  the  case.'* 

This  was  accepted  by  both  parties  as  a  true  statement  of  the 
then  condition  of  the  case,  and  after  some  further  examination 
of  the  juror,  which  elicited  nothing  of  importance  in  connection 
with  the  present  inquiry,  no  peremptory  challenge  having  been 
interposed  by  the  State,  Sanford  was  sworn  as  a  juror,  and  the 
panel  was  then  complete. 

This,  80  far  as  we  have  been  advised,  presents  all  there  is  in 
the  rscord  which  this  court  can  consider  touching  the  challenges 
of  these  two  jurors  by  the  defendants  for  cause. 

In  Reynolds  v.  The  United  States,  9S  U.  S.  145,  156,  we  said, 
''  that  upon  the  trial  of  the  issue  of  fact  raised  by  "  a  challenge 
to  a  juror  in  a  criminal  case  on  the  ground  that  he  had  formed 
and  expressed  an  opinion  as  to  the  issues  to  be  tried,  "  the  court 
will  practically  be  called  upon  to  determine  whether  the  nature 
and  strength  of  the  opinion  formed  are  such  as  in  law  necessarily 
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to  raise  the  presumption  of  partiality.  The  question  thus  pre- 
sented is  one  of  mixed  law  and  fact,  and  to  be  tried,  as  far  as 
tlie  facts  are  conoemed,  like  any  other  issue  of  that  character, 
upon  the  evidence.  The  finding  of  the  trial  court  upon  that 
issue  ought  not  to  be  set  aside  by  a  reviewing  court  unless  the 
error  is  manifest.  *  *  '*'  It  must  be  mode  clearly  to  appear 
that  upon  the  evidence  the  court  ought  to  have  found  the  juror 
had  formed  such  an  opinion  that  he  could  not  in  law  be  deemed 
impartial.  The  case  must  be  one  in  which  it  is  manifest  the 
law  left  nothing  to  the  '  conscience  or  discretion '  of  the  court/' 
If  such  is  the  degree  of  strictness  which  is  required  in  the  ordi- 
nary cases  of  writs  of  error  from  one  court  to  another  in  the 
same  general  jurisdiction,  it  certainly  ought  not  to  be  relaxed 
in  a  case  where,  as  in  this,  the  ground  relied  on  for  the  reversal 
by  this  court  of  a  judgment  of  the  highest  court  of  the  State  is, 
that  the  error  complained  of  is  so  gross  as  to  amount  in  law  to 
a  denial  by  the  State  of  a  trial  by  an  impartial  jury  to  one  who 
is  accused  of  crime.  We  are  unhesitatingly  of  opinion  that  no 
such  case  is  disclosed  by  this  record. 

We  come  now  to  consider  the  objection  that  the  defendant 
Spies  was  compelled  by  the  court  to  be  a  witness  against  him- 
self. He  voluntarily  offered  himself  as  a  witness  in  his  own 
behalf,  and  by  so  doing  he  became  bound  to  submit  to  a  proper 
cross-examination  under  the  law  and  practice  in  the  jurisdiction 
where  he  was  being  tried.  The  complaint  is,  that  he  was  re- 
quired on  cross-examination  to  state  whether  he  had  received  a 
certain  letter,  which  was  shown,  purporting  to  have  been  written 
by  Johann  Most,  and  addressed  to  him,  and  upon  his  saying 
tliat  he  had,  the  court  allowed  the  letter  to  be  read  in  evidence 
against  him.  This,  it  is  claimed,  was  not  proper  cross-examina* 
tion.  It  is  not  contended  that  the  subject  to  which  the  cross- 
examination  related  was  not  pertinent  to  the  issue  to  be  tried, 
and  whether  a  cross-examination  must  be  confined  to  matters 
pertinent  to  the  tcstimony-in-chief,  or  may  be  extended  to  the 
matters  in  issue,  is  certainly  a  question  of  State  law  as  adminis- 
tered in  the  courts  of  the  State,  and  not  of  Federal  law. 

Something  was  said  in  argument  about  an  alleged  unreason- 
able search  and  seizure  of  the  papers  and  property  of  some  of 
the  defendants,  and  their  use  in  evidence  on  the  trial  of  the 
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case.  Specuil  referenoe  is  made  in  this  connection  to  the  letter 
of  Most  about  which  Spies  was  cross-examined ;  but  we  have 
not  been  referred  to  any  part  of  the  record  in  which  it  appears 
that  objection  was  made  to  the  use  of  this  evidence  on  tliat 
aooount.  And  upon  this  point  the  Supreme  Court  of  the  State, 
in  that  part  of  its  opinion  which  has  been  printed  with  the 
motion  papers,  remarks  as  follows  : 

''The  objection  that  the  letter  was  obtained  from  the  defendant 
by  an  unlawful  seizure  is  made  for  the  first  time  in  this  court. 
It  was  not  made  on  the  trial  in  the  court  below.  Such  an  objec- 
tion as  this,  which  is  not  suggested  hy  the  nature  of  the  offered 
evidence,  but  depends  upon  the  proof  of  an  outside  fact,  should 
have  been  made  on  the  trial.  The  defence  should  have  proved 
that  the  Most  letter  was  one  of  the  letters  illegally  seized  by  the 
police  and  should  then  have  moved  to  exclude  or  oppose  its 
admission  on  the  ground  that  it  was  obtained  by  such  illegal 
seizure.  This  was  not  done,  and  therefore  we  cannot  consider 
the  constitutional  question  supposed  to  be  involved." 

Even  if  the  court  was  wrong  in  saying  that  it  did  not  appear 
that  the  Most  letter  was  one  of  the  papers  illegally  seized,  it 
still  remains  uncontradicted  that  objection  was  not  made  in  the 
trial  court  to  its  admission  on  that  account.  To  give  us  juris- 
diction under  §  709  of  the  Revised  Statutes  because  of  the  denial 
by  a  State  court  of  any  title,  right,  privilege,  or  immunity 
claimed  under  the  Constitution,  or  any  treaty  or  statute  of  the 
United  States,  it  must  appear  on  the  record  that  such  title,  right, 
privil^e,  or  immunity  was  '' specially  set  up  or  claimed"  at  the 
proper  time  and  in  the  proper  way.  To  be  reviewable  here  the 
decision  must  be  against  the  right  so  set  up  or  clainied.  As  the 
Supreme  Court  of  the  State  was  reviewing  the  decision  of  the 
trial  court,  it  must  appear  that  the  claim  was  made  in  that  court, 
because  the  Supreme  Court  was  only  authorized  to  review  the 
judgment  for  errors  committed  there,  and  we  can  do  no  more. 
This  is  not,  as  seems  to  be  supposed  by  one  of  the  counsel  for 
the  petitioners,  a  question  of  the  waiver  of  a  right  under  the 
Constitution,  laws,  or  treaties  of  the  United  States,  but  a  ques- 
tion of  claim.  If  the  right  was  set  up  or  claimed  in  the  proper 
court  below  the  judgment  of  the  highest  court,  of  the  State  in 
the  action  is  conclusive,  so  far  as  the  right  of  review  here  is 


38 


EX  PARTE :  IN  THE  MATTER  OF 


coQoerneJ.  The  question  wlietlier  the  letter,  if  obtained  in  the 
manner  alleged,  wonld  have  been  competent  evidence  is  not 
before  us,  and,  therefore,  no  foundation  is  Liid  under  this  objec- 
tion for  the  exercise  of  our  jurisdiction. 

As  to  the  suggestion  by  counsel  for  the  petitioners  Spies  and 
Fielden — Spies  having  been  born  in  Grermany  and  Ficlden  in 
Great  Britain — that  they  have  been  denied  by  the  decision  of 
the  court  below  rights  guaranteed  to  them  by  treaties  between 
the  United  States  and  their  rcsiiective  countries,  it  is  sufficient 
to  say  that  no  such  questions  were  made  and  decided  in  either 
of  the  courts  below,  and  they  cannot  be  raised  in  this  court  for 
the  first  time.  Besides,  we  have  not  been  referred  to  any  treaty, 
neither  are  we  aware  of  any,  under  which  such  a  question  could 
be  raised. 

The  objection  that  the  defendants  were  not  actually  present 
in  the  Supreme  Court  of  the  State  at  the  time  sentence  was  pro- 
nounced cannot  be  made  on  the  record  as  it  now  stands,  I)ecause 
on  its  face  it  shows  that  they  were  present.  If  this  is  not  in 
accordance  with  the  fact,  the  record  must  be  corrected  below, 
not  here.  It  will  be  time  enough  to  consider  whether  the  objec- 
tion presents  a  Federal  question  when  the  correction  has  been 
made. 

Being  of  opinion,  therefore,  that  the  Federal  questions  pre- 
sented by  the  counsel  for  the  petitioners,  and  which  they  say 
they  desire  to  argue,  are  not  involved  in  the  determination  of 
the  case  as  it  appears  on  the  face  of  the  record,  we  deny  the  writ. 

Petition  for  writ  of  error  is  dismissed. 


The  application  made  in  this  partic- 
ular case  was  a  last  desperate  attempt, 
80  far  as  the  coarta  of  justice  were 
concerned,  to  save  the  condemned 
anarchists  from  their  well  merited 
doom.  Tlie  application  to  the  Supreme 
Court  of  the  United  States  failed,  as 
almost  every  lawyer  supi)08ed  would 
be  the  case.  It  is  difficult  to  believe 
that  the  lawyers  who  made  the  ap- 
plication ever  could  have  had  any 
very  greit  confidence  that  it  would 
turn  outotherwi.se;  the  truth  of  the 
matter  being  that  there  was  really  no 


serious  ground  justifying  the  applica- 
tion. Before  considering  the  legal 
points  involved  a  brief  reference  to 
the  facts  of  the  case  may  prove  of  in- 
tend. 

History  of  the  Cafe. — On  the  night  of 
Tuesday,  May  4,  18S6,  the  anarch- 
ists of  Chicago  were  holding  a  meet- 
ing in  Ilayniarket  Square,  in  that 
city,  when  the  police  ordered  the 
crowd  to  quietly  and  peaceably  dis- 
perse. One  C'f  the  anarchists  there- 
upon flung  a  bomb  into  the  first  r  nk 
of  the  police,  while  others   of  the 
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crowd  opened  on  the  officers  with 
their  reyolTexs.  The  resolt  was  that 
■ixtj-fiiz  members  of  the  police  force 
were  woanded  or  killed  in  the  en- 
ooDoter.  Angost  Spies,  Michael 
Schwab,  Oscar  Neebe,  Samael  Field- 
en,  Albert  IC.  Parsons,  Qeorge  Engel, 
Adolph  Fischer,  and  Loais  Lingg 
were  arrested  and  indicted  for  mur- 
der. Their  trial  lasted  from  Jane 
21  to  August  20,  fonr  weeks  bar- 
ing been  consumed  in  the  work  of 
procuring  a  jury,  nine  hundred  and 
eightj-one  men  having  been  called 
into  the  jury-box  and  sworn  to  answer 
questions. 

It  was  the  most  remarkable  trial 
ever  had  in  this  country,  resulting  in 
a  oouTiction,  which  the  Supreme 
Court  of  Illinois  sustained. 

It  does  not  appear  that  any  of  the 
men  who  were  indicted  and  oouTicted 
threw  the  bomb.  The  evidence 
tended  to  show  that  the  man  who  did 
that  was  one  Rudolph  Schnaubelt 
At  one  time  the  police  had  him  under 
arrest  but  in  sifting  out  of  the  two  or 
three  hundred  those  whom  they 
believed  the  most  guilty,  they  had 
dlscliarged  this  man,  in  ignorance  of 
the  cTideoce  against  him,  and  he  im- 
mediately fled  to  Germany.  While 
the  indicted  anarchists  did  not  throw 
the  bomb,  they  had  advised  and 
counseled,  and  incited  the  resort  to 
force,  as  the  following  quotation  will 
show: 

For  instance.  Parsons,  the  editor  of 
an  anarchist  paper,  called  l%e  Alanm, 
had  given  such  advice  as  this : 

"The  police  and  the  constituted 
authorities  are  your  enemies.  Rise 
and  annihilate  them.  The  authorities 
will  use  the  militia  against  you.  You 
must  use  dynamite  against  them.  Buy 
rifles  and  be  ready  to  use  them.  If 
you  can't  buy  rifles  buy  revolvers.  If 
yon  can't  buy  revolvers  you  can  buy 
enough  dynamite  for  25  cents  to  blow 


the  big  Pullman  Building  there  to 
pieces.  You  know  Marshall  Fi&ld 
and  George  M.  Pullman  7  Those  are 
the  people  we  want  to  blow  to  hell. 
Begin  by  blowing  them  up  with  dyna- 
mite. They  are  the  enemies  of  the 
people — the  men  who  have  got  rich 
by  the  sweat  of  your  brow.  Do  you 
want  clothing  or  food  7  Take  it  from 
the  stores  on  State  street.  Take  it  alL 
It  is  yours.  If  any  man  attempts  to 
stop  you,  stop  him  with  a  revolver. 
Who  will  follow  me  to  blow  the  blood- 
suckers of  the  people  to  hell  7" 

Another  time  he  f  aid : 

"  It  is  no  use  arguing.  The  only  way 
to  convince  these  capitalists  and  rob- 
bers is  to  blow  them  to  pieces  with 
guns  and  dynamite." 

On  the  day  before  the  massacre. 
Spies,  who  was  the  most  influential  of 
the  anarchists,  had  printed  in  his 
paper,  ih^  Arbeiier  ZeU^ng^  the  follow- 
ing: 

''revenge! 
''  Workingmen  to  arms  I 

**  The  masters  sent  out  their  blood- 
hounds, the  police.  They  killed  six  of 
your  brothers  at  McCormick's  this  af- 
ternoon. They  killed  the  poor  wretches 
because  they, like  you,  had  the  cour- 
age to  disobey  the  supreme  will  of 
your  bosses.  They  killed  them  be- 
cause they  dared  ask  for  the  shorten- 
ing of  the  hours  of  toil.  They  killed 
them  to  show  you  'free  American 
citizens'  that  you  must  be  satisfied 
and  contented  with  whatever  your 
bosBCS  condescend  to  allow  you  or  you 
will  get  killed  1 

''You  have  for  years  endured  the 
most  abject  humiliation;  you  have 
for  years  sufiered  immeasurable  ini- 
quities;  you  have  worked  yourself 
to  death;  your  children  you  have 
sacrificed  to  the  factory  lord — in  short, 
yon  have  been  miserable  and  obedient 
servants  all  these  years  I    Why  7    To 
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satisfj  the  insatiable  greed,  to  fill  the 
coffers  of  your  lasy,  thieving  masters  I 
When  jou  ask  them  now  to  leiaen 
jour  burden,  he  sends  his  bloodhounds 
oat  to  shoot  you —kill  you  I  If  you 
are  men,  if  you  are  the  sons  of  your 
grandsircs,  who  have  shed  their  blood 
to  free  you,  then  you  will  rise  in  your 
might,  Hercules,  and  destroy  the 
hideous  monster  that  seeks  to  destroy 
yon.  To  arms  I  we  call  you.  To  arms  I 
Your  brothers." 

Fielden  was  addressing  the  Hay- 
market  meeting  at  the  time  the  police 
approached.  The  following  is  au  ex- 
tract from  his  remarks : 

''YouhaTenothingtodo  with  the  law 
except  to  lay  hands  on  it  and  throttle 
it  until  it  makes  its  last  kick.  Keep 
your  eye  ufion  it.  Throttle  it.  Kill  it. 
Stab  it.  ♦  *  *  What  matters 
it  whether  yon  kill  yourself  with 
work  or  die  on  the  battle-field  resist- 
ing the  enemy?  What  is  the  dif- 
ference ?  Any  animal, however  loath- 
some, will  resist  when  stepped  upon. 
Are  men  less  than  snails  or  worms? 
I  hare  some  resistance  in  me.  I  know 
that  you  have,  too." 

These  quotations  will  sufficiently 
indicate  the  character  of  the  ut- 
terances which  these  anarchists  in- 
dulged in. 

On  August  20,  188 ',  the  jury 
brought  in  a  verdict,  finding  the  de- 
fendants g^iilty  of  murder,  and  fi  :ing 
death  as  the  penalty  in  the  ca*<e  of  all 
bnt  Neebe,  the  penalty  in  his  case 
being  fixed  at  imprisonment  in  the 
penitentiary  for  fifteen  years.  The 
case  was  carried  to  the  Supreme 
Court  of  Illinois  on  a  writ  of  error, 
and  the  judgment  against  them  was 
affirmed  by  that  court  in  an  opinion 
written  by  Mr.  Justice  Maorudbr, 
and  filed  on  September  14,1387.  That 
opinion  is  a  masterly  one,  and  reflects 
the  greatest  honor  on  Mr.  Justice 
Maqbudeb  and  the  court.  The  volu- 


minous character  of  the  opinion  makes 
its  reproduction  in  the  American  Law 
Register  impossible.  But  it  will 
convince  any  lawyer  who  reads  it 
that  the  defendants  were  a  mot»t  de- 
praved set  of  scoundrels,  who  were 
engaged  in  a  devilish  conspiracy  to 
subvert  the  law  and  civil  society,  that 
they  had  a  fair  and  impartial  trial,  and 
mo6t  richly  deserved  the  fate  that 
has  at  last  overtaken  them.  It  is  to 
be  hoped  that  the  opinion  of  the 
court  has  taught  all  proclaimed 
enemies  of  society  the  mucli-needed 
lesson  that  it  is  not  safe,  even  in  this 
country,  to  threaten  and  incite  blood- 
shed. The  opinion  makes  the  way  to 
the  gallows  perfectly  clear  for  all 
apostles  of  anarchy. 

BiglU  cf  iKt  Supreme  Court  to  Review 
a  Criminal  Caae. — F.rst.  What  right 
has  the  Supreme  Court  of  the  United 
States  to  review  the  judgment  of  the 
Federal  courta  in  criminal  cases  7 
The  laws  of  the  Uniti  d  States  do  not 
provide  for  writs  of  error  in  crim.nal 
cases  decided  in  the  Circuit  Courts  of 
the  United  States.  Thgse  crou  rts  con  • 
sequenily  eiercise  a  final  juriMliction 
in  criminal  cases,  even  though  life 
itself  is  at  stake.  While  the  defend- 
ant in  a  criminal  case  has  no  right  to 
take  his  case  en  writ  of  errur  from 
the  Circuit  Court  to  the  Supreme 
Court,  yet  his  case  may  come  before 
the  latter  court  if  the  judges  of  the 
Circuit  Court  do  not  agree,  and  send 
the  case  up  on  a  certillcale  of  a 
division  of  opinion.  The  Acts  of 
Congress  provide  that,  "  When  any 
question  occurs  on  the  hearing  on 
trial  of  any  criminal  proceeding  before 
aCircuitCourtf  upon  which  the  judges 
are  divided  in  opinion,  and  the  point 
upon  which  they  disagree  is  certified 
to  the  Supreme  Court  according  to 
law,  such  point  shall  be  finally  de- 
cided by  the  Supreme  Court."  Rev. 
Statutes,  i  09  J  of  Title  XIII. 
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There  is  another  way  in  which  the 
Supreme  Court  maj  aometimes  inter- 
fere with  a  jadgment  rendered  in  a 
criminal  cnae.  For  while  a  writ  of 
error  docs  not  lie  to  enable  the  court 
to  review  the  jodgment  on  the  ground 
of  error  in  the  prooeedinga  of  the 
Circuit  Court,  yet  the  Supreme  Court 
tnajr  iasne  a  writ  of  habeoM  eorpu$  and 
discharge  a  prisoner  held  under  an 
erroneous  judgment  of  the  Circuit 
Court  when  it  appears  that  that  court 
had  no  jurisdiction  to  render  the 
judgment.  See  Ex  parte  Bain, 
American  Law  Register,  Juljr,  1887, 
pw  433,  note  p.  444. 

Second.  What  right  has  the  Su- 
preme Court  of  the  United  States  to 
review  a  judgment  of  the  Supreme 
Court  of  a  State  in  a  criminal  case? 
It  is  clear  thai  the  United  States 
Supreme  Court  cannot  entertain  juris- 
diotion  to  review  such  a  judgment  on 
the  ground  that  a  right  guaranteed 
bj  the  State  Constitution  has  been 
violated.  See  8*lomon8  f .  Oraham,  15 
Wallace  209  (1872) ;  MUeheU  v.  Clark, 
110  U.  S.  633  (i883).  That  court 
can  onljr  review  such  a  judgment  on 
the  ground  that  some  Federal  question 
is  involved^  that  some  right  guaran- 
teed bj  the  Constitution  or  laws  of 
the  United  States  has  been  violated. 

Thus  in  Tuik  Wo  v.  Hopkins,  118 
U.  S.  365  (1885),  the  court  an- 
nounce: ''Our  jurisdiction  is  limit- 
ed to  the  question  whether  the 
plaintiflT  ia  error  has  been  denied  a 
right  in  violation  of  the  Constitution, 
laws,  or  treaties  of  the  United  StMes. 
The  question  wliether  his  imprison- 
ment is  illegal  under  the  laws  of  the 
State  is  not  open  to  us." 

The  Acts  of  CingresH  provide  tliAt 
**  A  final  judgment  or  decree  in  any 
suit  in  the  highest  court  of  a  State,  in 
which  a  decision  in  the  suit  could  be 
had,  where  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or 
Vou  XXXVI.— 6 


an  authority  exercised  under,  the 
United  States,  and  the  decision  is 
against  their  validity;  or  where  is 
drawn  in  question  the  validity  of  a 
statute  of,  or  an  authority  ezerciaed 
under  any  State,  on  the  ground  of 
their  being  repugnant  to  the  Con- 
stitution, treaties,  or  laws  of  the 
United  States,  and  the  decision  is  in 
favor  of  their  validity;  or  where  any 
title,  right,  privilege,  or  immunity  is 
claimed  under  the  Constitution,  or 
any  treaty  or  statute  of,  or  commission 
held  or  authority  exercised  under, 
the  United  States,  and  the  decision  is 
against  the  title,  right,  privilege,  or 
immunity  specially  set  up  or  claimed, 
by  either  party,  under  such  Consti- 
tution, treaty,  statute,  commission,  or 
anthority,  may  be  re-examined  and 
reversed  or  affirmed  in  the  Supremo 
Court  upon  a  writ  of  error,"  eta 
Rev.  Statutes  of  1878,  Title  XIU, 
{709. 

It  is  to  be  observed  that  when  the 
Supreme  Court,  under  the  provision 
above  cited,  has  the  right  to  pass  in 
review  on  the  judgement  of  a  State 
Supreme  Court,  it  will  not  review  the 
decision  except  in  so  far  as  Federal 
questions  are  presented  :  Presaer  v. 
minoiB,  116  U.  S.  252,  269  (1885). 

If  a  Federal  question  is  involved 
the  writ  of  error  can  be  allowed  by 
the  Chief  Justice  of  the  Slate  Supreme 
Court  or  by  any  of  the  justices  of 
the  Supreme  Court  of  the  United 
States:  Bartemejfer  v.  Iowa,  14  W^al- 
lace  27  (1871). 

If  the  application  ,is  made  to  a 
justice  of  the  Supreme  Court  of  the 
United  States,  while  it  may  be  made 
to  any  of  them,  it  seems  to  be  under- 
stood that  courtesy  requires  it  to  be 
made  to  the  justice  who  presides  in 
the  circuit  from  which  the  case  comes. 
Hence  in  the  particular  case  theappli- 
cation  was  raude  to  Mr.  Justice  Har- 
i^N,  whose  circuit  includes  the  State 
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of  Illinois.  On  his  suggestion  the 
application  was  referred  to  the  whole 
court.  A  like  application  had  been 
similarlj  considered  in  open  court  in 
l^BiUhellY,  Qmmonw0aUh,7  Wallaoe 
321  (1868). 

In  the  opinion  in  the  particolar 
case  the  court  do  not  dispose  of  the 
point  raised  by  counsel  as  to  the 
efiect  of  tlie  Fourteenth  Amendment  in 
extending  to  the  States  the  limitations 
which  were  originally  applicable  only 
to  the  nation,  as  those  limitations  are 
found  in  the  first  ten  articles  of 
amendment  to  the  Constitution.  The 
court  did  not  find  it  necessary  to  de- 
cide that  point,  inasmuch  as  there 
were  no  errors  apparent  on  the  record 
even  conceding  the  Fourteenth 
Amendment  to  have  the  efiect  claimed 
for  it.  Should  the  court  in  some 
future  case  decide  that  that  construc- 
tion is  t  o  be  given  to  the  amendment,  it 
will  necessarily  result  in  largely  ex- 
tending the  jurisdiction  of  the  court 
in  criminal  cases,  to  say  nothing  of 
the  revolution  it  will  work  in  the 
prevailing  theory  as  to  the  power  of 
the  States. 

For  instance,  Article  V,  provides 
that  *'no  person  shall  be  held  to 
answer  for  a  capital,  or  otherwise  in- 
famous crime,  unless  on  a  presentment 
or  indictment  of  a  grand  jury.''  If 
this,  by  virtue  of  the  Fourteenth 
Amendment,  has  became  a  limitation 
on  State  power,  as  well  as  on  national, 
an  act  of  a  State  legislature  providing 
for  trials,  on  informations  is  void,  and 
one  thus  convicted  would  have  a  right 
to  go  to  the  Supreme  Court  of  the 
United  States,  to  protect  his  right  to 
a  trial  as  guarantet  d  by  the  fourth 
article.  This  is  but  one  illustration, 
and  it  serves  to  show  the  sweeping 
change  that  would  be  efieoted,  not 
merely  in  the  jurisdiction  of  the  Su- 
]ire-*:!  Court)  but  in  the  relations  ex- 
isting  between  the  States    and  the 


United  States,  if  the  construction  con- 
tended for  should  ever  be  adopted. 
The  court  will  no  doubt  soon  be  com- 
pelled to  directly  and  squarely  pas 
on  this  subject,  and  we  have  little  idea 
that  it  will  ever  adopt  the  theory 
advocated  by  the  counsel  of  the  con- 
demned anarchists  in  this  case. 

IneUing  tkt  Qmmiuion  of  Cnme,-^ 
As  we  have  already  said,  on  the  trial 
of  the  anarchists,  no  evidence  was 
adduced  that  the  defendants  threw  the 
bomb.  On  what  principle  of  law, 
then,  were  they  convicted  of  the 
murder  for  which  they  were  indicted  ? 
Before  answering  the  question,  we  may 
premise  that  the  statutes  of  Illinois, 
like  the  statutes  of  so  many  other 
States  haveaboliahed  the  common-law 
distinction  between  principals  and 
aooGswries,  and  all  the  accessories  be- 
fore the  facts  are  made  principals,  and 
may  be  indicted  and  punished  accord- 
ingly. 

The  following  extracts  from  the 
opinion  of  the  Supreme  Court  of 
Illinois  will  explain  the  principle  up- 
on which  the  defendants  were  con- 
victed. 

"  If,  therefore,  the  defendants  ad- 
vised, encouraged,  aided  or  abetted 
the  killing  of  Degan,  they  are  as 
guilty  as  though  they  took  his  life  with 
their  own  hands.  I  f  any  of  them  stood 
by  and  aided,  abetted,  or  assisted  in 
the  throwing  of  the  bomb,  those  of 
them  who  did  so  are  as  guilty  as 
though  they  threw  it  themselves." 

Again.  *'If  the  defendants,  as  a 
means  of  bringing  about  the  social 
revolution  and  as  a  part  of  the  larger 
conspiracy  to  efiect  such  revolution, 
also  conspired  to  excite  classes  of 
woikingmen  in  Chicago  into  sedi- 
tion, tumult,  and  riot,  and  to  the  use 
of  deadly  wesponsand  the  taking  of 
human  life,  and  for  the  pur[K>se  of 
producing  such  tumult,  riot,  use  of 
weapons,  and  taking  of  life,  advised 
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■nd  enooaraged  sach  claaKs  b/  news- 
paper articles  and  speechea  to  murder 
ilie  aathorities  of  the  citj,  and  a  mur- 
der of  a  policeman  resulted  from  such 
adrkse  and  encouragement,  then  de- 
fendants are  res[ionsible  therefor." 

No  one  will  ventare  to  question  the 
aocnrac/  of  this  statement  of  the  law. 
One  who  percoades  another  to  com- 
mit a  crime  is  himself  guilt/  of  the 
crime  if  it  is  committed  by  Tirtue  of 
hi^  advice.  Thus  it  has  been  held 
that  if  A  penuades  B  to  commit 
suicide :  A  is  guilty  of  the  murder  of 
B :  OaaamoinmeaUh  v.  Bowet^,  13  Mass. 
S5G  (1816).  It  is  there  said:  *'The 
government  is  not  bound  to  prove  that 
Jewett  would  not  have  hung  him- 
self, had  Bowen's  counsel  never  reach- 
ed his  ear.  The  verj  act  of  advising 
to  the  commission  of  a  crime  is  of  it- 
self unlawful.  The  presumption  of 
law  is,  that  advice  has  the  influence 
and  effect  intended  by  the  adviser, 
unless  it  is  shown  to  have  been  other- 
wjjse.  as  that  the  counsel  was  received 
with  scoff,  or  was  manifestly  rejected 
and  ridiculed  at  the  time  it  was  given.'' 

In  Begina  T.  Skarpe,  3  Cox  C.  C. 
23S  (1348),  Chief  Justice  Wildb 
stated  the  law  as  follows:  "  If  per- 
sons are  assembled  toge'her  to  the 
n^imber  of  three  or  more,  and  speeches 
are  made  to  those  persons  to  excite 
and  inflame  them,  with  a  view  to  in- 
vite them  to  acts  of  violence,  and  if 
that  same  meeting  is  so  connected  in 
point  of  circiuastanoes  with  a  sub- 
sequent riot  that  you  cannot  reason- 
ably sever  the  latter  from  the  incite. 
ment  that  was  used,  it  appears  to  me 
that  those  who  incited  are  guilty  of 
the  riot,  although  they  are  not  actu- 
ally present  when  it  occurs.  I  think  it 
is  not  the  hand  that  strikes  the  blow 
or  that  throws  the  stone  that  is  alone 
guilty  under  such  circumstances,  but 
that  he  who  inflames  people's  minds 
and  induces  them  by  violent  means 


to  accomplish  an  illegal  object  is  him- 
self a  rioter,  though  he  takes  no  part 
in  the  riot.  It  will  be  a  question  for 
the  jury  whether  the  riot  that  took 
place  was  so  connected  with  the  in- 
flammatory language  used  by  the 
defendant  that  they  cannot  reasonably 
be  separated  by  time  or  other  circum- 
stances." In  this  case  the  defendant 
was  indicted  for  sedition  and  riot.  He 
had  addressed  a  large  assembly  of 
persons,  u^ing  very  exciting  and 
inflammatory  language.  Shortly  after- 
wards a  large  crowd  moved  towards  a 
church,  in  which  several  policemen 
had  been  stationed,  and  began  throw- 
ing stones  and  conducted  themselves 
in  a  violent  manner.  And  to  the 
same  effect  are  the  text  writers,  '*  if  one 
purposely  excites  another  to  commit 
an  offence,  as  if  he  harangues  people^ 
inflaming  them  to  riot,  and  the  of- 
fence is  accordingly  committed,  he  is 
guilty,  though  he  personally  takes  no 
part  in  it  :'*     1  Bishop's  Cr.  Law  640. 

*'  Every  one  who  incites  any  person 
to  commit  any  crime  commits  a  mis- 
demeanor whether  the  crime  is  com- 
mitted or  not."  Stephens'  Digest  of 
Criminal  Law,  Art.  47. 

An  Impartial  Jury. — What  is  an 
'^  impartial "  jury  in  the  sense  in 
which  the  term  is  used  in  the  Con- 
stitution? Before  considering  this 
question,  we  shall  refer  to  the  subject 
of  challenges,  by  which  the  right  to 
an  impartial  jury  may  be  asserted. 
The  counsel  forthe  anarchists  claimed 
that  the  trial  jury  was  not  "im- 
partial "  in  the  constitutional  sense, 
and  that  they  were  prejudiced  by  the 
ruling  as  to  their  challenges.  It  ap- 
pears that  under  the  laws  of  Illinois 
each  one  of  the  eight  anarchists  was 
entitled  to  a  i)€remptory  challenge  of 
twenty  jurors,  making  the  whole  num- 
ber allowed  to  the  defence  one  hundred 
and  sixty.  Of  those  called  into  the 
jury  box,  seven  hundred  and  fiily-sev- 
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en  were  ezcuiied  upon  challenge  for 
cause,  and  one  hundred  and  sixty 
were  challenged  peremptorily  bj  the 
defence  and  fifty-two  by  the  State.  Of 
the  twelve  jurors  finally  selected, 
eleven  were  accepted  by  the  defend- 
ants. Before  the  twelfth  juror  was 
taken  the  defendants  had  exhausted 
their  peremptory  challenges,  and  he 
was  challenged  for  cause  and  the 
challenge  overruled.  The  claim  was 
asserted  before  the  Supreme  Court  of 
Illinois  that  their  peremptory  chal- 
lenges having  been  exhausted  before 
the  panel  was  finally  conipletedi  the 
court  should  review  the  action  of  the 
trial  court  in  those  cases  where  chal- 
lenges for  cause  were  overruled,  thus 
compelling  the  defence  to  exercise 
their  peremptory  challenges.  The 
Supreme  Court  of  Illinois,  however, 
held  otherwise,  and  declared  that  it 
must  be  made  to  appear  that  an  ob- 
jectionable juror  was  put  on  the  de- 
fendants after  they  had  exhausted 
their  peremptory  challenges.  This 
ruling  accords  with  the  opinion  which 
the  Supreme  Court  of  the  United 
States  had  previously  expressed  in 
Hopt  V.  Utah,  120  U.  8.  430  (1877), 
and  in  Hayes  v.  Miatouri,  Id.  71  (1877) 
and  which  is  reiterated  in  the  particu- 
lar case.  And  see  to  the  same  effect : 
Loggins  v.  Tfie  State,  12  Texas  Ct.  of 
App.  Go  n  882  ] ;  IIoU  v.  Stale,  0  Texas 
Ct.  of  App.  571  (1880);  Bean  v.StaU, 
17  Texas  Ct.  of  App.  60(1884) ;  Stea- 
gold  y.  State,  22  Texas  Ct.  of  App.  488 
(1S86) ;  Benton  ▼.  StaU,  30  Ark.  328 
(1875);  People  Y,  MeQungUl,  41  Cal. 
430(1871);  Stale  "v.  Simmon*,  38  La. 
Ann.  41  (18S6);  StaU  v.  Drake,  33 
Kans.  151  (1885) ;  CoUIm  ▼.  PeopU, 
103111.21  (18S2);  StaUy.  SmUh,  49 
Conn.  379  (1881);  State  v.  Hoyt,  47 
Conn.  629(1880);  PeopU  r.  Carpenter 
102  N.Y.  238(1886);  Mimmar. Stale, 
16  Ohio  St.  221  (1865);  Irwiny.  State, 
29  Ohio  St.  186  (1876);  Hartnet  y. 


StaU.  42  Ohio  St.  678  (1885);  State 
y.  Oopek,  94  N.  C.  987  (1886) ;  PeopU 
y.  Weil,  40  Cal.  268  (1870);  Slate  y. 
Brown,  15  Kana.  400  (1875);  iVct- 
wood  y.  SlaU,  3  Ileisk.  (Tenn.)  468 
(1872);  Sleicart  y.  State,  13  Ark.  742 
(1853) ;  Morton  y.  Slate,  1  Kans.  468 
(1863) ;  JleGowan  y.  Sute,  9  Yerger 
(Tenn.)  184  (1836);  Alfred  y.  State,  2 
Swan  (Tenn.)  581  (1853);  OgU  y. 
State,  33  Miss.  383  (1857) ;  Bobinafm 
y.  Banddl,  82  111.  521  (1876). 

A  case  most  needs  lean  on  a  pretty 
slender  reed  which  at  this  day  de- 
pends for  a  new  trial,  on  the  fact  that 
a  challenge  for  cause  was  improperly 
oyemiled,  when  the  peremptory 
challenges  were  not  exhausted.  There 
is  no  ground  of  complaint  in  such 
cases  except  as  to  jurors  improperly 
received  after  the  peremptory  chal- 
lenges have  been  exhausted. 

Now,  inasmuch  as  this  right  of  per- 
emptory challenge  is  the  right  to  re- 
ject and  not  to  select  jurors,  if  one 
of  two  defendants  peremptorily  chal- 
lenges a  juror,  and  theother  defendant 
insists  that  he  is  qualified,  the  juror 
should  nevertheless  be  excluded :  StaU 
y.  MxJuT,  54  Vermont  112  (1881). 
And  because  the  right  of  peremptory 
challenge  is  the  right  to  reject  and 
not  to  select,  the  ruling  of  the  trial 
judge  in  r^ecting  a  juror  challenged 
for  cause  by  the  State,  afibrds,  of  it- 
self, no  legal  ground  of  complaint  to 
the  defendant:  StaU  y.  Creech,  38 
La.  Ann.  480  (1886). 

If  there  are  several  defendants,  each 
of  them  is  entitled  to  the  statutory 
number  of  peremptory  challenges,  but 
unless  the  statute  expressly  provides 
otherwise  the  State  will  only  have  the 
same  number  it  would  have  if  there 
was  only  a  single  defendant :  Sehoefier 
V.  State,  3  Wis.  839  ( 1854) ;  Wiggins  v. 
&afc,l  Lea  (Tenn.)  738  (1878).  And 
see  Smith  v.  State,  57  Miss.  822  (1880). 
In  the  Wiscoubin  case  explaining  the 
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ranon  for  thos  restricting  the  State's 
right  of  challenge  in  a  trial  of  joint 
defendants,  it  sajs  that  if  the  statute 
should  be  so  construed  as  to  allow  the 
prosecuting  officer  the  statutory  num- 
ber of  challenges  for  each  defendant, 
he  oonld  multiply  such  cliallenges  in- 
definitelj  by  simpl/  increasing  the 
number  of  defendants,  and  that  such 
a  oonstmction  might  defeat  the  very 
otject  and  intent  of  this  statute.  In 
Ulinols  the  statutes  proride  that 
"everj  person  arraigned  for  any  crime 
punishable  irith  death  or  imprison- 
ment in  the  penitentiary  for  life  shall 
be  admitted  on  his  trial  to  a  per- 
emptory challenge  of  twenty  jurors, 
and  no  monf*  *  *  *  <«and  that  the 
attorney  prosecuting  on  behalf  of  the 
people  shall  be  admitted  to  a  per- 
emptory challenge  of  the  same  num- 
ber of  jurors  that  the  accused  is  en- 
titled to;^  Rer.  Stot  of  Illinois, 
1835,  p.  443, 1  432.  Under  this  stat- 
ute there  being  eight  defendants^  in 
this  particular  case,  the  State  was 
considered  to  be  entitled  to  one  hun- 
dred and  sixty  peremptory  challenges. 
The  addition  of  several  counts  to  an 
indictment  does  not  enlarge  the  num- 
ber of  challenges :  Cbsimoniiiea^  t. 
Waish,  124  Mass.  32  (1878). 

Can  the  court  exclude  a  juror  on 
its  own  motion?  In  Slaie  ▼.  Ring^  29 
Minn.  78,  81  (1882),  the  court  ex- 
duded  on  its  own  motion  a  juror  on 
the  ground  of  general  disqualification. 
No  challenge  for  cause  had  been 
made»  and  the  defendant  took  an  ex- 
ception. The  right  of  the  court  to 
do  thu  was  sustained,  the  Supreme 
Court  of  Minnesota  saying:  ''It  is 
the  duty  of  the  court  to  sniterrise, 
and  within  proper  limits  to  control, 
the  trial  of  causes  before  it,  to  the 
end  that  justice  may  be  administered 
in  reality  as  well  as  in  form.  The 
parties  before  the  court  might  desire, 
Crom  different  motives^  to  accept  an 


incom])etent  juror — one  entirely  un- 
acquainted with  our  language;  but 
the  court  is  not  required  to  yield  its 
assent  to  such  a  proceeding,  or  take 
part  in  such  a  triaL  The  parties 
have  the  right  to  challenge  for  gen- 
eral disqualification;  but  their  ne- 
glect to  avail  themselves  of  that  privi- 
lege does  not  prevent  the  court  from 
inquiring  as  to  the  capacity  of  a  juror 
to  discharge  intelligently  the  duties 
of  his  place."  In  Greer  v.  Slate,  14 
Texas  Ct.of  App.  181  (1883),  it  is  an- 
nounced that  a  court  has  no  right  on 
its  own  motion  to  stand  aside  a  juror 
acceptable  to  both  parties,  unless  the 
juror  is  one  absolutely  prohibited  by 
law  from  sitting  as  a  juror. 

It  is  held  that  the  right  of  per- 
emptory challenge  can  be  exercised 
so  long  as  the  jury  has  not  been  sworn, 
and  notwithstanding  a  previous  dec- 
laration of  the  party  challenging  that 
he  is  satisfied  with  the  jury :  Jhon$  t. 
PeopU,  25  Mich.  500  (1872);  Ham- 
pa't  Appealybl  Id.  71  (1883).  But  the 
right  cannot  be  exercised  after  the 
jury  is  sworn:  People  v.  Dolan,  51 
Mich.  610  (1883). 

In  Hayee  v.  Miaeouri,  mpra,  the 
Supreme  Court  of  the  United  States 
sustained  the  constitutionality  of  a 
State  statute  providing  that  in  capital 
cases,  in  cities  having  a  population  of 
over  one  hundred  thousand  inhabit- 
ants, the  State  shall  be  allowed  fifteen 
peremptory  challenges  to  jurors,  while 
elsewhere  in  the  State  it  is  allowed 
eight  peremptory  challenges  in  such 
cases.  This  was  held  not  to  violate 
the  Fourteenth  Amendment  to  the 
Constitution.  The  following  extract 
from  the  opinion  in  that  case  will 
prove  of  interest:  "Originally,  by 
the  common  law,  the  crown  could 
challenge  peremptorily  without  lim^ 
tation  as  to  number.  By  Act  of  Par- 
liament, passed  in  the  time  of  Ed- 
ward I,  the  right  to  challenge  was 


46 


EX  PARTE :  IN  THE  MATTER  OF 


restricted  to  challenges  for  caase. 
But,  by  a  rale  of  court,  the  crown 
was  not  obliged  to  show  cause  until 
the  whole  panel  was  called.  If,  when 
the  panel  was  through,  a  full  jury  was 
obtained,  it  was  taken  for  the  trial. 
If,  however,  a  full  jurjr  was  not  ob- 
tained, the  crown  was  required  to 
show  cause  against  the  jurors  who 
had  been  directed  to  stand  aside ;  and, 
if  no  sufficient  cause  was  shown,  the 
jury  was  completed  from  them/' 

That  a  jury  should  be  ''impartial'' 
requires  that  the  jurors  should  be  free 
from  all  bias  for  or  a;:ainst  the  ac- 
aisel.    And  this  leads  us  to  inquire 
what  opinions  disqualify  a  juror  on 
the  ground  that  he  is  not  impartial 
in  the  constitutional  sense?    There 
can  be  no  doubt  but  that  the  rule  laid 
down  by  the  Supreme  Court  of  Illi- 
nois, and  which  is  sanctioned  by  the 
Supreme  Court  of  the  United  States 
ill  this  particular  cose,  is  almost  every- 
where recognized  at  the  present  day 
as  laying  down  the  correct  test  by 
which  the  competency  of  a  juryman 
is  to  be  determined,  who  has  an  opin- 
ion based  on  newspaper  statements. 
It  U  quite  a  common  thing  for  coun- 
sel to  propound  to  a  juror  the  question 
whether  he  has  such  an  opinion  as 
will  require  evidence -to  change  it. 
But,  while  some  courts  seem  to  recog- 
nize this  as  a  test,  the  overwhelming 
weight  of  authority  does  not  regard  it 
as  a  proper  test,  as  no  rational  person 
ever  has  an  opinion  on  any  subject 
which  is  changed  or  unmoved  except 
by  evidence  of  some  kind.    Such  a 
juror  is  competent  if  he  states  that  he 
can  fairly  and  impartially  render  a 
verdict  in  accordance  with  the  law 
and  the   evidence.      The    following 
cases  pass  on  this  question  where  the 
opinion  is  based  on  newspaper  state- 
ments :    People  V.  Brown,  o9  Cal.  316 
(ISSI);   Jorves  v.  PccpU,  6  Col.  436 
(ISS2);   SlaU  Y.  Iloyt,  47  Conn.  530 


(1880) ;  JfontaffV€  v.  SlaU,  17  Fla.  662 
(1880) ;  DuyU  v.  Slaie,  100  Ind.  259 
(1884) ;    WiUon  v.  PeapU,  94  111.  299 
(1880) ;  Stale  v.  Spaulding,  24  Kans. 
1  (1880) ;  State  v.  fuitf,  37  La.  Ann. 
444  (1885) ;  CommatweaUh  v.  TFebster, 
5  Cosh.  (Mass.)    295,    297    (1850); 
Waten  v.  Stale,  51  Md.  430  (1879) ; 
WhUe   T.  Slate,  52   Miss.  216,  221 
(1S76);    Ulrieh  v.  People,  39  Mich. 
245  (1878);  Stale  v.  ITOsaii,  85  Mo. 
134  (18M) ;  Bohanan  y.  Stale,  18  Ne- 
braska 57  (1885) ;  Stale  v.  Ourriek,  16 
Kevadal20, 126  (1881) ;  Stale  v.  Pike, 
49  N.  H.  399,  407  (1870);  SlaU  v. 
Fox,  25  N.J.  Law  566,  587  (1356); 
People  T.  Buddeneieek,  103  N.  Y.  487 
(1S8G) ;  StaU  v.  Colline,  70  N.  C.  241, 
243  ( 1 874) ;  McUuyh  v.  SlaU,  42  Ohio 
St.  154  (1884);    Traviae  v.  Common- 
weallh,  106  Pa.  St.  597  (1834) ;  StaU  v. 
Dodson,  16  B.  C.  (N.  8.)  453  (1881); 
Spence  v.  SlaU,  15  Lea  (Tenn.)  539 
(1885) ;  Kennedy  v.  State,  19  Tex.  Ct. 
of  App.  618  (1885) ;  Stale  v.  Meyer^ 
58  Vt.  457  (18S6) ;   DeJametU'e  Que, 
75  Va.  867  (1881) ;  Stale  v.  SehneUe, 
24  W.  Va.  779  (1884).    When  the 
opinion  is  based  on  having  heard  or 
read  evidence  given  on  a  former  trial, 
see  Piereon  v.  Stale,  21  Texas  Ct.  of 
App.  57  (188G) ;  Thompeon  v.  Stale,  19 
Texas  Ct.  of  App.  594  (1885) ;    Wade 
V.  State,  12  Texas  Ct.  of  App.  358 
(1S82);  Marion  v.  State,  20  Nebraska 
233  (1886) ;  SlaU  v.  CuUer,  82  Mo.  623 
(1884) ;   Benton  v.  State,  30  Ark.  343 
(1875).    When  the  opinion  is  based 
on  rumors,  see  Jackson  v.  State,  77 
Ala.  23  (1884) ;  Cdsey  T.State,37  Ark. 
83  (1881);   State  v.  MeQee,  36  La. 
Ann.  206  (1884);  StaU  v.  Anderson, 
5  Harr.  (Del.)  493  (1854);  State  v. 
Re€d,  89  Mo.   IGS  (1886);   Slate  v. 
Green,  95  N.  C.  611  (1886) ;   Qmataer 
V.  State,  12  Lea  (Tenn.)  436  (1883) ; 
Schoeffler  v.  StaU,  3  Wis.  833  (1854) ; 
Hutchinson  v.  StalCf  19  Nebraska  262 
(I88G);  StaU  v.  Boyd,  38  La.  Ann. 
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374  (1886).  When  the  opinion  is 
based  on  oonvenation  with  witness, 
see  Ptnn  t.  StaUj  62  Miss.  450  (1884); 
Walker  t.  Slaiey  102  Ind.  502  (1885). 
When  the  juror  has  conscientious 
scraples  Bgminst  capital  punishment, 
see  Siita  y.  iSrate,  55  Miss.  411  (1877) ; 
Harriatm  Y.StaU,79  Ala.  29  (1885) ; 
SUpkmmm  t.  SUUe,  110  Ind.  358 
(1886) ;  Jona  t.  PeopU,  6  Col.  452 
(1882) ;  Siraiitm  r.  P^ple,  5  Col.  276 
(1880);  CUeaum  T.  iS^at^,  59  Miss.  484 
(1882) ;  Spain  t.  Siate,  59  Miss.  19 
(1881);  StaU  v.  J>a5o,  89  Mo.  247 
(1886);  Stale  Y,  Hing,  16  Ker.  307 
(1881).  In  Ifumpmm  v.  Suue^  19 
Texas  Ct  of  App.  594  (1885),  it  is 
held  that  when  a  juror  has  oonscien- 
tions  scruples  against  the  death  pen- 
alt/  he  is  disqualified,  although  the 
statute  fixes  the  penalty  at  death  or 
imprisonment  for  life. 

In  Butekinaim  r.  Slaie^  19  Nebraska 
262  (1886),  it  b  held  that  unfriendly 
feeling  towards  the  attorney  does  not 
ooDstitnte  ground  for  a  challenge  for 


In  BayU  t.  People,  4  Col.  176  (1878), 
it  is  held  that  the  members  of  an  asso- 
ciation formed  to  check  a  certain 
crime,  are  not  per  ee  incompetent  as 
jurors  in  a  trial  of  one  accused  of  such 
crime,  but  that  the  judge  is  invested 
with  diacreiion  in  such  cases.  In 
Qtmmonwealih  v.  Moort,  143  Mass. 
136  (1886),  a  juror  was  held  incom- 
petent who  belonged  to  a  Law  and 
Order  League  which  employed  the 
complaining  witness  to  enforce  the 
law   and  prosecute   offenders.      In 


SlooU  y.  State,  108  Ind.  415  (ISSC),  it 
is  held  that  a  juror  is  incompetent 
who  admits  that  he  would  allow  less 
weight  and  crt^dit  to  the  testimony  of 
the  defendant,  if  he  sliould  testify  in 
his  own  behalf,  than  he  would  if  such 
defendant  were  not  engaged  in  the 
business  of  selling  liquor.  In  Cbrrow 
y.  PeopU,  113  111.  550  (1885),  it  is 
held  to  be  no  legal  objection  to  the 
competency  of  a  juror  that  he  does 
not  approve  of  selling  liquor  with  or 
without  a  license. 

We  cannot  refrain  from  adding  in 
conclusion,  that  while  all  may  regret 
the  necessity  of  ever  sacrificing  hu- 
man life,  there  has  rarely,  if  ever, 
been  a  case  in  all  our  history  where 
the  necessity  of  doing  it  was  as  great 
as  in  the  present  instance.  We  can 
have  but  little  patience  with  men 
who,  haying  fled  from  foreign  oppres- 
sion, and  the  hard  conditions  of  so- 
ciety in  the  Old  World,  to  enjoy  the 
beneficent  conditions  of  life  in  the 
New,  under  a  government  more  con- 
siderate of  the  conditions  of  the  poor 
than  any  government  the  world  has 
known,  turn  upon  us  and  preach  the 
subversion  of  human  government  by 
the  use  of  the  assassin's  dagger,  dyna- 
mite, and  the  torch.  Such  men  are 
ingrates  and  idiots,  and  worse.  They 
are  the  greatest  criminals  that  walk 
the  earth,  and  thanks  to  the  courts 
and  to  the  governor  of  Illinois  in 
this  case  it  has  been  revealed  that 
the  "  velvet  glove  of  Liberty  incases 
the  merciless  hand  of  the  law." 

HxHBT  Wade  Booebs. 
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Supreme  Court  of  Indiana^ 

ROGERS  €t  aL  r.  UNION  CENT.  LIFE  INS.  CO. 

If  a  complaint  shows  the  plaintiff  entitled  to  part  of  the  relief  demanded, 
it  will  be  good  on  demurrer. 

A  married  woman,  who  represents  that  she  is  ezecating  a  mortgage  to 
secure  mone3r  for  her  own  use  is  estopped,  as  against  one  who  in  good  faith* 
and  after  diligent  inquiry,  relies  on  such  representations,  from  averring  that 
she  executed  the  mortgage  as  surety  for  her  husband. 

Appeal  from  Superior  Court,  Vigo  county. 
McNutt  &  MoNutt  and  Pierce  &  Davis,  for  appellants. 
H.  B,  Jones,  for  appellee* 

The  opinion  of  the  court  was  delivered  by 

Elliott,  J. — The  appellee's  complaint  is  founded  upon 
promissory  notes  executed  by  Mary  Jane  Rogers,  and  a  mort- 
gage securing  them  executed  by  her  and  her  husband,  Newton 
Rogers.  The  complaint  is  attacked  by  the  assignment  of  errors 
jointly  made  by  the  appellants,  and,  as  the  complaint  is  certainly 
good  as  to  one  of  them,  the  attack  must  fail  even  if  it  were 
conceded  that  it  was  bad  as  to  one  of  them.  It  is  well  settled 
that  a  joint  assignment  of  errors  will  not  prevail  if  the  com- 
plaint is  good  as  to  one  of  the  appellants :  Hoes  v.  Boyer,  108 
Ind.  494  ;  HocJistedlerv.  Hochstedler,  108  Ind.  506.  We  need 
not,  therefore,  inquire  whether  the  complaint  is  bad  as  to  one  of 
the  ap})ellants,  for,  if  we  find  it  good  as  to  either,  we  must  hold 
the  attack  upon  it  to  be  unavailing. 

The  only  points  made  against  the  complaint  which  affects 
both  api)ellants  are  that  it  fails  to  aver  that  the  notes  are  due 
and  unpaid,  and  al^  fails  to  show  to  whom  the  notes  are  pay- 
able. The  second  point  is  based  on  a  misapprehension  of  the 
record,  for  the  notes  filed  with  the  complaint  show  who  the 
payee  is,  and  it  is  also  shown  in  the  body  of  the  pleading  that 
the  appellee  is  the  payee  of  the  notes.  The  first  {K)int  is  not 
well  taken,  because,  as  to  some  of  the  notes,  it  is  distinctly 
averre<l  that  they  are  due  and  unpaid,  and  this  would  entitle 
the  plaintiff  to  some  part,  at  least,  of  the  relief  demanded.  It 
is  well  settled  that  a  complaint  which  shows  the  plaintiff  enti- 
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tied  to  some  relief  will  repel  a  demurrer  :  Baylcss  v.  Glain,  72 
lud.  5.  But  we  think  the  complaint  shows  by  fuir  implication 
that  nil  of  the  notes  were  due  and  unpaid,  and  this  is  certainly 
suflicicDt  after  verdict. 

Mary  J.  Rogers  alleges,  in  her  separate  answer,  that  at  the 
time  she  executed  the  notes  and  mortgage  she  was  a  married 
woman  and  the  owner  of  the  pro|)erty  mortgaged;  that  she  exe- 
cuted the  notes  and  mortgage  as  surety  for  her  husband,  and  for 
no  other  consideration.  The  ap{)cllee  replied  to  this  answer  in 
six  paragraphs.  To  the  third,  fourth,  fifth, and  sixth  paragraphs 
of  this  reply  the  appellant  demurred.  The  demurrers  wore  not, 
however,  addressed  to  each  paragraph  of  the  reply,  but  to  all 
the  paragraplis  collectively.  If  any  one  of  these  ]>aragraphs 
was  good,  there  was  no  error  in  overruling  the  demurrer. 

We  think  that  some  of  the  paragraphs  were  good.    The  facts 
pleaded  jshow  that  the  appellee  was  informed  by  Mrs.  Kogers 
that  the  money  she  sought  to  obtain  was  for  her  own  iMMicfit ; 
that  «he  was  not  undertaking  as  the  surety  of  her  hu.sband ; 
that  the  apjiclloe  believed  her  statements,  and,  relying  on  their 
truth,  loaned  her  the  money  she  desired ;  and  they  show  also, 
that  the  api)ellee  rightfully  relied  on  her  representations.      Our 
decisions  t^-^tablish  the  rule  that  a  married  woman  may  estop 
herself  bv  her  conduct  from  denying  that  n  loan  cflTectcd  by  her 
was  for  her  l)encfit.      As  said  in  Orr  v.  ]J7i/7r,  106  Ind,  341  • 
**She  may  nowl>e  bound  by  an  estoppel  iii  j)aia  like  any  other 
person."  ^his  has  been  expressly  ruled  in  other  cases  :   Vogd  v. 
Lcichncr,  102  Ind.  55;  Oupp  \.  Campbelly  103  Ind.  213 ;  Ward 
v.  Berh^hlre  Life  Ins.  Co,y  108  Ind.  301.     In  the  case  last  cited 
the  facts    were  very  similar  to  those  pleaded     in   the   reply 
before  tis,  and,  after  a  full  discussion  of  the  question,  it  was 
held  that  the  married  woman  was  estopped  to  deny  that  the 
money  was  obtained  for  her  own  benefit.      We  did  not  hold  in 
tliat  case  that  the  form  or  recitals  of  the  contract  will  work  an 
estoppel,  nor  do  we  so  hold  in  this.     What  we  hold  is  that  by 
her  conduct  and  representations,  relied  upon  by  one  who  con- 
tracted with  lier  in  good  faith,  she  is  estopped  to  deny   the 
character  of  her  contract.     If  the  party  with  whom  she  ccm- 
tracts  does  not  act  in  good  faith,  or  if  he  knows  or  has  the 

means  of  ascertaining  the  truth,  he  cannot  successfully  insist 
Vol.  XXXVI.— 7 
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uiH>n  an  estoppel.  But  the  presumption  is  against  bad  faith, 
and  until  the  contraiy  appears  that  presumption  must  pre- 
vail. ' 

We  think  that  we  were  right  in  holding  that,  where  it  appears 
that  tlie  disability'  of  coverture  exists,  it  devolves  upon  the 
'paHy  seeking  thd  judgment  to  sliow  that  the  contract  was  one 
triiich  the  married  woman  had  capacity  to  make:  Vogcl  v. 
^Leichi^er, supra;  Cappy.  Oampbell,  supra.  But  this  does  not 
prevent  the  party  from  showing  that  he  relied  upon  the  conduct 
of' the  married  \iroman.  It  woul4  be  a  fraud  which  she  will 
not  be  jlUowed  to  perpetrate  for  her  to  repudiate  her  representa- 
tions as  against  one  who  has  in  good  faith  relied  upon  them. 
Our'deiilsions  all  recognize  the  rule  that,  under  the  provisions 
of  the  Act  of  1881,  a  marriod  woman  may  be  estopped,  and 
that  when  sbe  attempts  to  deny  what  she  has  previously  affirmed, 
she  is  guilty  of  a  legal  fraud.  Upon  the  admitted  facts  stated 
in  the'  rieply,  the  appellant,  Mary  J.  Rogers,  was  estopped  to 
deny  the  charad:er  ^of  the  contract  into  which  she  entered. 

There  w^  no  error  in  refusing  a  jury  trial.     The  suit  was  of 
equitable  cognizance,  and  the  whole  issue  became  one  for  the 
Chancellor,  and  not  for  the  jury;    Carmichad  v.  Adams,  91 
Ind.  526 ;  fiddv.  Holzmariy  93  Ind.  205 ;  Qmrl  v.  Ahbett,  102 
Ind.  233-239 ;  Brown  v.  Russell^  105  Ind.  46,  and  cases  cited. 

It  is  contended  that  the  judgment  should  be  reversed  because 
the  bill  of  exceptions  does  not  show  that  any  evidence  was 
given,  but  does  show  that  testimony  was  offered.  The  appel- 
lants take  a  very  erroneous  view  of  the  subject.  Upon  them 
tests  the  burden  of  showing  error  in  the  record,  and  if  all  the 
evidence  was  necessary  to  show  this,  it  was  for  them  to  bring  it 
into  the  record.  If  the  evidence  is  not  all  in  the  record,  the 
pi^umption  that  the  trial  court  did  right  will  prevail.  If  the 
bill  of  exceptions  is  defective,  the  appellants  must  suffer,  and 
not  the  appellee.    Judgment  affirmed. 

The  only  qnestion  of  general  in- 
terest involved  in  this  case  is,  whether 
and  how  the  doctrine  of  estoppel  is 
applied  to  a  married  woman  ?  Estop- 
pel is  where  a  person  tui  juris,  by 
words  or  conduct  intentionally  causes 
another  to  believe  in  the  existence  of 


certain  facts,  which  induces  him  to  act 
on  that  belief,  so  as  to  alter  his  pre- 
vious condition,  the  former  is  es- 
top|)ed  from  uverringagain>t  the  latter 
a  different  stutc  of  facts  as  existing'  at 
the  same  time  :  1  Saund.  326 ;  Pickard 
V.  Sear$,  6  A.  &  R  469;    2  Nev.  &  P. 
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488 ;  JfoOoiMy  T.  iJoran,  49  N.  Y.  1 11 ; 
Antk(myT.Stepkeiu,46G^2Al;  Cody 
▼.  Owen^  S4  Vt.  598;  Lyman  v.  Ceu- 
Jordj  15  Iowa  229.  And  such  estoppel 
operates  ooljr  in  favor  of  parties  af- 
fected, and  nut  in  faror  of  those  upon 
whom  it  had  no  in6iienoe :  Whcdon  y. 
Champlin^  59  fiarb.  62 ;  Oraaknw  ▼. 
Greek,  52  Mo.  98 ;  Jl/a/oay  y.  Iforcm, 
49  N.  Y.  11 1 ;  OiUhrU  v.  Howard,  32 
Iowa  54 ;  McDanieL  x.  Carver,  40  Ind. 
250 ;  Ian  Meire  v.  Wolf, 27  Iowa  34L 
It  mar  be  affirmed  that  the  full 
doctrine  of  estoppel  has  not  been  ap- 
plied to  a  married  woman,  because 
she  is  more  or  less  under  certain  dis- 
abilities and  is  not  in  fact  sut  juris.* 
Siepkenmm  y.  (kbame,  41  Min.  119; 
LoveU  ▼.  Danieit,  2  Graj  161 ;  Keeti 
y.  Jlartman,  12  Wright  (Pa.)  497; 
Keen  v.  Ooieman,  3  Id.  299;  AfirtU 
y.  MaHin,  22  Ala.  86 ;  Lothrop  ▼.  Fos- 
ter, 51  Me.  367 ;  ^ums  y.  Lyndt,  6 
Allen  305 ;  Ttndn  v.  r^Mher,  11  N.  C. 
443 ;  Lyman  y.  Cestford,  15  Iowa  233. 
Hence,  as  a  married  woman  had  no 
capacity  to  make  a  contract  at  eom- 
mon  law,  anj  attempted  or  fpuui  con- 
tract she  might  enter  into  were  yoid, 
and  did  not  create  an  estoppel;  Qlii- 
den  y.  Strupler,  2  P.  F.  8m.  400;  Pfu- 
sisr  y.  Lord,  5  Allen  460;  Davenport 
y.  NeUon,  4  Camp.  25  ;.Bodine  y.  KU- 
Uen,  53  N.  Y.  93;  Todd  y.  RaUroad, 
19  Ohio  St.  514;  for  the  yer/  good 
reason  that  if  she  could  bind  herself 
by  way  of  estoppel,  this  would  destroy 
her  incapacity  to  contract  at  common 
law  and  present  the  contradictions, 
It  hat  although  at  common  law  a  mar- 
ried woman  cannot  enter  into  a  con- 
tract, yet  she  can  make  such  contract 
\j  Yrnj  of  estoppel.  The  statutory 
-enactments  changing  the  common  law 
with  respect  to  married  women  en- 
larged her  capacity  to  contract  and 
carried  with  it  the  doctrine  of  estop- 
pel in  proportion  to  the  enlargement 
of  her  power  to  contract  and  other  sui 


jwriM  powers:  Rlehardton  y.  Hitile, 
31  Ind.  119;  WUheek  y.  Wiibeek,  25 
Mich.  439;  Reagan  y.  HoUiman,  34 
Tex.  403 ;  Hoxie  y.  Priee,  31  Wis.  82 ; 
Cdnty  y.  Sanderf*nd,  Z'^  Ala.  91 ;  Inrt 
Lush*9  Tru»i,L.  R.,  4  Ch.  A  p.  591; 
Drake  r.  Oloter,  30  Ala.  382 ;  Palmtr 
y.  Onosa,  1  Sm.  A  M.  48;  IhwUrg  y. 
JFtsA«r,77N.C.4l3;  Lyman  r.Om- 
ford,  15  Iowa  233 ;  SekwaHx  y.  Saun- 
(ters,46111. 18;  CUi/ Cb.  y. /'oseo,  79 
Id  170;  Skarpe  y.  Foy,  L.  B,  4  Ch. 
Ap.  35 ;  Jonei  y.  Froti,  L.  R.,  7  Ch. 
Ap.  773;  eonlro,  Bemis  y.  OaiLt  10 
Allen  512;  Paimer  y.  Oom,  1  Sm.  A 
M.  48;  Ranyeiey  t.  Spring,  21  Me.  130. 
In  proportion,  therefore,  as  the  en- 
abling statutes  hare  remoyed  a  mar- 
ried woman's  disabilities  under  the 
oommon  law,  so  her  capacity  to  be 
bound  by  estoppel  is  also  enlarged; 
and  conyersely,  in  proportion  as  the 
common  law  disabilities  remain,  or 
exiit,  so  also  the  doctrine  of  estoppel 
does  not  operate,  and  does  not  apply : 
Bodine  y.  KUleen,  53  N.  Y.  93 ;  Lyman 
y.  Ceaafordt  15  Iowa  229;  Grove  y. 
Jeager,  60  111.  249 ;  Sekwartx  y.  Saun- 
dere,  46  Id.  18;  hence,  acts  which  be- 
fore the  enabling  statute  wnuld  not 
haye  bound  a  married  woman  by  way 
of  estoppel  may  do  so  now,  under 
these  statutes,  upon  the  principle 
aboye  stated:  Lyman  y.  Ceuford, 
mipra;  Orove  y.  Jeager,  supra  ;  Upahaw 
y.  Oibsout  53  Miss.  3 14.  But  nn  there 
are  no  enabling  statutes  which  make 
a  married  woman  euijurin  in  every 
respect  without  qualification  or  lim- 
itation, and  as  a  married  woman  can 
only  contract  with  resftect  to  her 
separate  estate,  the  law  of  estoppel 
can  only  attach  to  that  separate  estate 
d irectly  or  indirectly :  Wood  y .  Terry ^ 
30  Ark.  393. 

The  doctrine  of  estoppel  as  applied 
under  the  enabling  statutes  to  the  acts 
of  a  married  woman  arises  out  of,  and 
has  its  origin  in,  fraud— some  affirma- 
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tiTe  act  of  fraod,  npon  which  a  pni- 
dent  person  might  aud  did  relj  to  his 
ii^ary:    IWto  ▼.  Fisher,  77  N.  C. 
443;  SdiwariM  r.  Scainden,  4&  D1.18; 
Shmye  V.  Fay,  L.  R.,  4  Ch.  Ap.  35; 
Jones  T.  Froit,  L.  R.,  7  Ch.  Ap.  773; 
not  a  silent  or  paasire  act,  sach  as 
mere  silence  in  regard  to  her  rights: 
U.  S,  BcaikY,  Lee,  13  Pet.  118 ;  Palmer 
T.  Ooti,  1  8m.  &  M.  68;  Drake  v. 
Ohver,  30  Ala.  382 ;  Havener  v.  God- 
frey, 3  W.  Va.  426 ;  contra,  Lindner  v. 
Sahler,  61  Barb.  822;    Carpenter  t. 
Oirpenter,  10  C.  E.  Green  194.  but  a 
positive,   active,  fraudulent   act    or 
statement:  AintUy  y.  Mead,  3  Lans. 
116;  WeetgaU  r.  ATunroe,  100  Mass. 
227 ;  such  as  where  she  made  a  sworn 
disclaimer  of  ownership:    CooUy  ▼. 
SteeU,%llend  605;  Latkrop  y.Afmh 
datum,  45  6a.  483;  Cravene  v.  Booth, 
8  Tex.  243 ;  or  where  she  announced 
at  the  sale  of  her  husband*s  real  estate 
that  she  would  not  claim  dower,  and 
the    purchasers,    relying   upon   her 
statement,  made  the  purchase:  Con' 
notly  V.  BrantHer,  8  Bush  702;  or  her 
false  recitals  in  her  deed:  Jonee  v. 
Froti,  L.  R.,  7  Ch.  Ap.  773 ;  or  her 
active  connivance  in  her  husband's 
fraud,  produced  by  her  loaning  her 
credit  for  that  fraudulent  purpose: 
Anderton  v.  Armetead,  69  III.  406; 
Bodine  V.  KWeen,  53  N.  Y.  93 ;  Ander- 
mm   V.   aSidly,  54  Barb.  620;   or 
knowingly  permitting  her  husband  to 


obtain  credit  on  the  faith  of  property 
which  in  truth  belongs  to  her :  Weston 
V.  Eveland,  11  C.  £.  Green  471 ;  Zim- 
mer  v.  Danaby,  56  Ga.  79.  See  Dayton 
V.  Fisher,  34  Ind.  356. 

A    married   woman    can  only  be 
divested  of  her  separate  estate  in  the 
method  and  manner  prescribed  by  the 
law:    Morrieon  v.    WUeon,  13  Cala. 
49S;  Jfelntoah  v.  Smith,  2  La.  Ann. 
758 ;  Bidand  v.  Protaety,  14  La.  Ann. 
109 ;  and  as  estoppel  applies  to  exe- 
cuted, not  executory,  contracts  of  a 
married  woman,  every  contract  which 
she,  by  false  representations,  induces 
another  to  enter  into  with  herself,  is 
not  an  estoppel :    Keen  v.  Hartman, 
12  Wright  (Pa.)  497;  Keen  v.  CWe- 
man,  3  Id.  299 ;  LoweU  v.  Daniele,  2 
Gray  161.    It  depends  upon  the  line 
of  demarkation  above  stated,  and  con- 
taining in  some  degree  the  elements 
of  fraud,  and  injury  or  damage  to  an- 
other :   Sexton  v.  Wheaton,  8  Wheat. 
238;    Lane  v.  Berry,  2   Duv.  282; 
Mounger  v.  Duke,  53  Ga.  281 ;  Brown 
V.  Kiwhrough,  51  Ga  35. 

The  general  rule  is  that  in  propor- 
tion as  a  married  woman*s  disabilities 
at  common  law  are  removed  by  the 
enabling  statutes,  slie  is  within  that 
degree  bound  by  estoppel  in  pais  like 
any  person  sui  juris. 


JoHK  F.  Keixt. 


Bellaire,  Ohio. 


QmH  of  Appeals  of  Kentucky. 
WHEAT  r.  BANK  OF  LOUISVILLE. 

The  appellee,  a  banking  corporation,  was  a  creditor  to  a  large  amount  of  the 
firm  of  W.  A  I).,  and  its  president,  without  express  authority,  and  without 
advising  the  directors,  agreed  to  a  composition  between  the  firm  and  its  cred- 
itors. The  directors  held  meetings  between  the  time  of  the  failure  of  W.  & 
D.  and  the  proposal  of  a  composition,  and  also  between  the  time  of  the  pro- 
posal and  the  time  of  the  accepUnce  of  the  composition.  Tlie  board  took  no 
action  in  the  matter,  but  at  ite  meetings  each  member  had  expressed  oppcai- 
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tion  t<i  a  comi>romij*c.  There  was  no  ct'uleiioe  of  any  nistom  of  the  prr*iitk»nt 
to  at  t  ill  such  iiiatterd.  Jfeldj  that  (he  action  of  its  pre^idont  was  nut  binding 
(jii  the  apiKllec. 

Inonler  that  the  circumstances  of  a  particular  case  may  lie  suflicient  to 
raix'  a  prcsiiinptinn  of  authority  in  a  l»ani(  )>n*Hidcnt  to  hind  the  hank  in  mat- 
ti-rs  hcyniid  the  M'ope  of  his  usual  authoritv,  the  bank  must  in  some  manner 
K'  a  party  to  the  circumstances,  or  must  be  chargeable  with  knowledge  uf 
tliein. 

Where  an  answer,  in  setting  up  an  agreement  with  a  bank,  merely  arerred 
that  the  bank  was  represented  by  its  president,  but  <iid  not  aver  any  authority 
in  the  president  to  represent  or  bind  the  bank,  and  the  reply  denied  the  al- 
IcuTfl  ai^recment.  but  did  not  aver  that  tlie  presulent  had  no  authority  to  act 
for  it,  held,  that  the  authority  of  the  president  was  in  issue. 

Appeal  from  Ijouisvillc  Chancery  Court. 

Cfias,  IL  Gibson,  for  appellant. 

IlamUion  Payne  nwH  II  m.  Lindmy,  for  appellee. 

Holt,  J. — \yiieat  &  Durff,  doing  business  as  merchants^ 
made  an  assignment  for  the  benefit  of  their  creditors.  The 
trustee  institiitctl  this  action  to  s<*ttlc  the  trust.  The  apiwUee, 
the  Bank  of  I^uisville,  having  been  made  a  defendant,  asserted 
a  considenihle  indebtedness  ag:iinst  the  firm,  and  made  its  an- 
swer a  cross-|x^tilion  against  its  members.  The  ap{)ellant,  John 
L.  Wheat,  alone  filed  an  answer  to  it.  lie  does  not  deny  the 
indebtetlness,  but  avers  that  shortly  afler  the  failure  the  credit- 
ors, at  a  creditors*  meeting,  agreed  with  Wheat  tt  DurfT  and 
each  other  io  accept  fifty  per  centum  of  their  claims  in  full  dis- 
charge thereof;  an*l  that  the  bank  so  agreeil,  being  represented 
at  the  meeting  by  its  president.  The  answer  further  avers,  as 
the  indebteilness  of  the  firm  to  the  l)ank  was  evidenced  by  paper 
which  it  had  in<lorsed  to  it,  and  \\\\oi\  which  other  parties  were 
previously  liable,  that,  subsequent  to  the  making  of  the  compo- 
sition agreement,  it  Mas  further  agreed  between  Wheat  &  DurfT 
and  tlic  liank that  the  latter  should  collect  the  indebtedness  so 
far  as  possible  from  those  first  liable  therefor,  and  wlien  no 
more  could  l)e  collecteil,  that  then  Wheat  &  Durff  should  pay 
to  the  bank  fifty  |)er  centum  of  the  amount  uncollected,  and  in 
crmsideration  thereof  be  <lischarged  from  all  further  liability. 
The  bank  by  a  reply  denies  that  it  ever  made  either  agreement ; 
and  it  is  now  insisted  that,  inasmuch  as  it  does  not  aver  that  its 
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president  had  no  authority  to  act  for  it  at  the  creditors'  meetings^ 
this  must  be  taken  as  pro  confeaao,  and  his  action  considered  as 
its  action.  The  answer^  however,  does  not  aver  that  the  appel- 
lee's president  had  authority  to  agree  to  the  composition,  but 
merely  says  that  the  bank  was  represented  at  the  two  creditors' 
meetings  by  its  president,  without  averring  that  he  was  author- 
ized to  so  represent  it,  and  that  the  bank  agreed  to  the  settle- 
ment. Upon  this  state  of  pleading  the  authority  of  its  presi- 
dent to  bind  it  by  any  such  agreement  must  be  regarded  as  iu 
issue. 

The  evidence  is  somewhat  conflicting  as  to  whether  all  of  the 
creditors  present  at  the  creditors'  meeting,  or  the  president  of 
the  bank,  did  then  agree  to  the  composition.  The  decided  bur- 
den of  the  testimony,  however,  supports  this  view,  and  we 
think  it  may  be  safely  so  assumed.  The  appellant  testifies  that 
the  second  agreement  above  named  was  made  with  the  ap])ellee'8 
president  alone,  so  that,  when  the  appellant  now  urges  that  the 
bank's  recovery  should  be  confined  to  a  sum  equal  to  fifty  per 
centum  of  its  debt,  the  question  arises  whether  it  is  bound  by 
the  action  of  its  president  as'bbove  indicated.  If  it  be  answered 
in  the  negative,  then  it  will  be  necessary  to  consider  the  other 
questions  that  have  been  ably  presented  in  argument.  The  char- 
ter of  the  bank  gives  him  no  such  power.  It  provides  that  the 
administration  of  its  affairs  shall  be  under  the  control  of  a  board 
of  directors.  It  is  conceded  in  argument,  upon  the  part  of  the 
appellant,  that  he  had  no  express  authority  to  so  bind  the  bank, 
and  that  be  never  advised  its  board  of  any  such  action  by  him. 
Neither  is  it  contended  that  he,  virtute  officii  merely,  could  com- 
promise or  release  its  debt.  If  he  had  such  power,  it  must  be 
traced  to  the  assent  of  the  board  of  directors,  either  expre&s  or  im- 
plied. In  truth,  the  positionof  president  of  a  bank  is  one  of  dignity 
rather  than  power.  There  is  an  indefinite  general  responsibility 
attached  to  the  place.  He  is  expected  to  watch  more  closely 
the  daily  transactions  of  the  bank  than  the  other  directors  ;  and 
while  they,  or  usage,  may  confer  upon  him  special  powers,  and 
extend  his  authority,  yet  that  inherent  in  the  position  is  very 
slight.  Indeed,  it  seems  by  judicial  decision  to  be  confined  to 
taking  charge  of  the  litigation  of  the  bank.  Mr.  Moore  says : 
''  The  same  species  of  limitation  in  the  power  of  the  president 
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forbids  him  to  surrender  or  release  claims  of  the  bank  against 
BBj  person,  from  whatsoever  source  arising,  or  to  stay  the  col- 
lection of  an  execution  against  the  estate  of  a  judgment  debtor. 
For  either  of  these  acts  is  the  ezerdse  of  a  discretionary  author- 
ity over  the  afiairs  and  property  of  the  bank|  which  is  the  pecu- 
liar and  exclusive  province  of  the  directors.''  Moore,  Bunks 
and  Banking,  133*  This  is  the  general  rule;  and  undoubtedly 
he  has  no  power  by  virtue  of  hb  oflBoe  to  bind  the  bank  in  an 
unusual  manner,  or  in  any  undertaking  outside  of  its  customary 
routine  of  business.  No  authority  goes  beyond  this  line.  It 
was  held  in  Smiih  v.  Xatoson,  18  W.  Va.  212,  that  the  president 
of  a  bank  could  not  transfer  or  assign  a  note  belonging  to  it ; 
in  Olnejf  v.  Oiadaey,  7  R.  I.  224,  that  he  could  not  surrender 
the  securities  held  by  his  bank  to  secure  a  debt ;  in  Iladg^M 
E£r  V.  Bank  J  22  Grat  61,  that  he  had  do  right  to  release  a 
debt  owing  to  his  bank  ;  and  in  the  case  of  BaiJk  v.  Dann,  6 
Pet.  51,  tliat  his  agreement  that  the  indorscr  upon  a  note  should 
not  be  liable  was  not  binding  upon  the  bank. 

It  is  contended,  however,  that  the  president  of  tlie  appellee 
acted  under  such  drcumstances  as  to  raise  the  presumption  that 
he  was  empowered  by  it  to  so  act ;  and  that,  third  parties  being 
therefore  equitably  entitled  to  rely  upon  his  representations,  the 
law  will  presume  the  authority,  and  hold  the  liank  bound  by  his 
action,  if  not  viira  vires,  although  in  point  of  fact  he  had  no 
such  authority,  or  was  even  acting  in  violation  of  the  instruc- 
tions of  its  board  of  directors.  The  bank  must,  however,  in 
some  way  be  a  party  to  such  circumstances,  or  chargeable  with 
notice  or  knowledge  of  them,  in  order  to  so  hold ;  and  this 
record  fails  to  exhibit  such  a  state  of  case.  It  is  true  that  the 
appellee's  debt  was  a  lai^  one,  and  its  directors  were  therefore 
likely  to  watch  closely  whatever  steps  were  taken  looking  to  its 
payment,  or  the  settlement  of  the  trust  estate.  They  held  sev- 
eral meetings  between  the  time  of  the  failure  of  Wheat  &  DurfiF 
and  the  first  creditors'  meeting,  when  the  composition  was  pro- 
posed ;  and  also  between  such  first  meeting  and  the  second  one, 
when  it  was  accepted.  They  probably  knew  their  president 
attended  these  meetings;  but  these  circumstances  did  not,  in  our 
opinion,  authorize  third  parties  to  presume  that  they  had  given 
the  president  unlimited  authority  in  the  matter,  or  the  power  to 
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agree  to  a  composition  of  the  debt.  In  fact,  the  evidence  shows 
that  while  no  vote  had  been  taken  in  the  board  of  directors,  yet 
each  member  had  at  its  meetings  expressed  himself  as  opposed 
to  accepting  anything  less  than  the  full  amount  of  it.  The 
president  of  a  corporation  may  without  express  authority  per- 
form all  acts  which  are  properly  incident  to  the  trust  reposed  in 
him,  or  which  necessity  or  custom  may  impose  upon  the  office. 
The  release  or  composition  of  a  debt  due  to  a  bank,  however,  is 
a  matter  peculiarly  within  the  province  of  its  directory.  If 
there  be  any  matter  which  more  than  any  other  falls  within  the 
scope  of  their  duty,  it  is  this  one,  because  it  not  only  affects  the 
prosperity  of  the  institution,  but  may  involve  its  very  existence. 
Necessity  does  not  require  the  president  to  exercise  his  judgment 
alone  as  to  it;  indeed,  the  proper  management  of  a  bank  dic- 
tates that  he  should  not  do  so,  and  it  is  not,  therfore,  a  matter 
incident  to  the  |)erformance  of  his  duty.  There  is  no  evidence 
whatever  in  this  record  that  it  had  been  customary  for  tlie  presi- 
dent of  the  appellee  to  control  such  matters,  or  to  agree  to  the 
release  or  composition  of  the  debts  of  the  bank,  without  ex- 
press authority  from  its  directory,  and  we  fiiil  to  see  upon  what 
ground  third  parties  had  an  equitable  right  to  believe  that  he 
had  such  power.  If  he  had  been  in  the  habit  of  doing  so  by 
the  consent  or  with  the  knowledge  of  the  directors  of  the  bank, 
or  if  they  by  act  or  conduct  had  held  him  out  to  the  public  as 
authorized  to  do  so,  then  a  proper  policy,  as  well  as  common 
justice  to  third  parties  dealing  with  him  in  good  faith,  would 
estop  the  appellee  from  now  denying  his  authority.  It  not 
having  done  so,  and  having  in  no  way  authorized,  recognized, 
or  ratified  his  action,  it  is  not  bound  by  it;  and  the  judgment 
below  for  the  entire  debt  must  therefore  be,  and  is,  affirmed. 


'  The  principles  of  the  law  as  to  the 
powers  of  s  bank  president  are  stated 
hj  the  court  in  the  preceding  case  in 
oonformitj  with  the  text-books  on 
that  subject:  Mor^e,  Banks  and  Bank- 
ing 143  d  jeg./  Morawets,  Private 
Corporations,  {{  537,  63S.  Perhaps 
the  most  concise,  and  at  the  same 
time  a  not  inaccurate  summary  of 
them,  would  be  to  say  that  the  law 


regards  this  officer  as  the  president 
of  the  board  of  directors,  rather  than 
as  the  president  of  the  hank.  In  Tcry 
many  banking  institutions  (and  for- 
merly, perhaps,  more  generally  than 
to-day )  this  would  be  a  correct  descrip- 
tion of  his  position ;  but  in  the  great 
financial  institutions  of  the  country 
of  which  the  managemeiit  as  well  as 
the  general  policy  is  directed  by  the 
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president,  it  is  scarcely  accanite.  Yet 
there  docs  not  appear  to  be  any  ten- 
dency on  the  part  of  the  courts  to 
modify  the  rule  of  the  earlier  deci- 
sions, and  in  dealings  with  a  bank  the 
law  says  that  the  authority  of  the 
president  to  bind  the  institution, 
either  in  the  particular  instance  or  in 
general,  must  be  shown  in  something 
more  than  his  mere  occupancy  of  the 
position  of  president. 

It  U  stated,  indeed,  by  the  text 
writers  that  one  thing  the  president 
can  do,  and  by  his  acting  therein  bind 
the  bank.    ''This  solitary  function  is 
to  take  charge  of  the  litigation  of  the 
bank.    There  is  no  question  that  this 
matter  belongs  to  him  by  yirtue  of 
his  office.  *  *  *  Counsel  requested  by 
him  to  act  fur  the  bank  will  bind  it 
by  their  action  in  the  case,  within  the 
ordinary  iK>wer8  of  counsel,  by  sole 
authority  of  their  engagement  by  him. 
Nor  will    it    make   any    diflerenoe, 
though  circumstances  render  that  en- 
gagement originally  wrong   or  im- 
proper."   Morse,  Bank  and  Banking 
144,  citing.  Sdvintfs  Bunk  <4  Cinetttnati 
T.  Benton,  2  Mete.  (Ky.)  240;  Ameri- 
eon,  Ins,  Co,  v.  Oakley,  9  P^ige  400; 
Mamford  t.  HavkiM,  5  Denio  3o3; 
OaJdey  v.  WorkingmeiCM  Benevoient  So- 
tidy,  2  Ililt  487;  Alexandria  Canal 
Cb.  ▼.  Swann,  5  IIow.  83.  This  passage 
from  Mr.  Morse's  book  is  cited  in 
later  cases  with  the  approval  of  the 
court  apparently  (e.  ^.,  in  llodge*%  Ex- 
tcuior  T.  Firti  Naiionai  Bank  nf  Rieh- 
mond,  22  Gratt.  51,  53;  Firti  National 
Bank  of  WdUhurg  r.  Kimberlands,  16 
W.  Va.  555,  578),  but  it  cannot  be 
said  to  be  supported  by  any  later  de- 
cision.   Of  the  cases  on  which  Mr. 
Morse  relien,  the  first  is  so  badly  re- 
ported that  it  does  not  appear  whether 
the  action  was  brought  by  counsel 
who  had  been  employed  by  the  presi- 
dent or  not.    If  the  plaintifi  was  not 
so  employed,  then  the  case  b  only 
Vol.  XXXVI.- 


authority  for  the  statement  by  the 
court  (SiicrsoN,  C.  J.)  that  '*The 
president  of  the  bank,  being  its  chief 
execotiye  officer,  had  a  right  as  such 
to  appear  and  answer  for  it,  and  em- 
ploy counsel  for  its  defence,''  and  as 
to  the  present  point  is  of  no  value,  for 
the  authority  of  the  president  fua 
president    was   not    in    controrersy 
{Bank  t.  BenUm,  2  Mete.  (Ky.)  240, 
244).    The  case  of  the  American  /jis. 
Cb.  T.  Oakley,  9  Paige  40G,  501,  sus- 
tains Mr.  Morse's  position,  the  court 
affirming  the  president's  authority  to 
act  for  the  bank  in  such  matters,  and 
addiog,  "If  the  president  ''xceeded 
his  authority  in  giving  such  power, 
the  corporation  should  look  to  him 
for  any  damage  it  may  hare  sustained 
by  this  act  of  his."    In  Mumford  T. 
HawkinM,  5  Denio  355,  358,  the  court 
afiproTe  and  follow  the  case  of  the 
Insurance  0).  t.  Oakley,  but  also  lay 
stress  upon  authority  or  ratification 
by  the  directors.    The  case  of  OakUjf 
T.   Workingmen*$  Beneficial  Society,  2 
Ililt.  487,  is  one  in  which  the  Com- 
mon Pleas  Court  aflirmed  the  right  of 
the  president  of  the  defendant  society 
to  appear  as  its  attornfy  in  fact;  and 
the  last  case,  that  of  the  Alexandria 
Canal  Co.  t.  ^icxiaii,  5  IIow.  83,  is  not 
a  point     The  question    there  was 
whether  the  power  was  Tested  in  the 
president  anddirector$  or  in  the  stock- 
holders. 

On  the  other  hand,  it  has  been  de- 
cided in  Massachusetts  that  the  presi- 
dent of  a  manufacturing  corporation 
has  no  authority  as  such  to  commence 
an  action  in  the  name  of  the  corpora- 
tion: Aehutlot  Man,  Co,  y.  Monk,  1 
Cush.  507 ;  it  has  been  decided  in 
Connecticut  that  where  the  bank  was 
accustomed  to  appoint  its  attorneys 
by  Tote  of  the  directors,  the  accept- 
ance of  service  of  process  by  an  aitor- 
ney  authorized  to  accept  such  service 
by  the  president  did  not  constitute  a 
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legal  serrioe  upon  the  bank :  Bridge- 
port  Savings  Bank  t.  Eldrtdge,  28 
Conn.  556 ;  and  it  has  been  held  by  a 
ooart  of  first  instance,  but  of  great 
eminence  in  Pennsjlvania  (G.  P.  1  of 
Phila.),  that  a  power  of  attorney  to 
institute  suit  executed  by  the  presi- 
dent of  a  bank  without  authority  from 
the  board  of  directors,  is  not  sufficient 
It  is  true  that  the  judge  was  of  opin- 
ion that  there  was  an  implied  restric- 
tion on  the  president's  authority  in 
the  by-laws  of  the  particular  bank, 
but  upon  the  general  question  he  says 
the  authorities  are  conflicting.  Ai«- 
liisox,  P.  J.,  in  OUizeni  Bank  y.  Keimf 
10PhiIa.3]L 

In  Tiew  of  these  decisions,  the  po- 
sition of  Mr.  Morse  that  the  president 
hsa  undoubted  authority  to  bind  the 
bank  in  all  questions  affecting  its  liti- 
gation cannot  be  sustained  as  univer- 
sally true.  The  position  that  in  other 
matters  he  binds  tlie  bank  only  where 
he  has  had  authority  to  act  for  the 
institution  conferred  upon  him  (that 
such  authority,  in  other  words,  is  not 
inherent  in  his  office)  is  unquestion- 
ably sound,  as  an  eiamination  of  the 
cases  will  show.  Thus  he  has  not  a 
officio  the  power  to  transfer  its  prop- 
erty or  securities,  and  in  the  absence  of 
authority  to  transact  such  business, 
an  assignment  of  the  property  of  the 
corporation,  or  an  order  given  by  him 
to  pay  its  money  to  a  third  person 
will  not  operate  to  divert  the  right  of 
the  corporation:  Augu&la  Bank  r. 
Hamlin,  14  Mass.  180;  Qibmmy.  Gold- 
thwaUe,  7  Ala.  281,  293 ;  and  see  Firtl 
National  Bank  o/Sturgia  v.  BmneU,  33 
Mich.  520 ;  nor  has  he  the  power  to 
mortgage,  assign,  or  pledge  the  bank*8 
property :  Hoyt  ▼.  TTiompaon,  1  Seld. 
320;  IjtggeU  v.  New  Jersey  Man,  and 
Banking  Cb.,  Saxt.  Ch.  542;  nor  to 
draw  checks:  FuUon  Bank  v.  New 
York  and  Sharon  Canal  Cb.,  4  Paige 
127, 135;  Neiffer  r.  BankqfKnoxviUe, 


1  Head  162,  nor  to  surrender  or  re- 
lease claims  of  the  bank  against  any 
person,  nor  to  stay  the  collection  of 
an  execution :  Olneg  v.  Chadaey,  7  R. 
I.  224 ;  Brouwer  v.  AppUhy,  1  Sandf. 
158;  Spyker  v.  Spence,  8  Ala.  333  ; 
nor  to  authorize  over-drafts  by  de- 
positors :  OakLand  Bank  of  Savings  T. 
WUeox,  60  Cal.  126;  nor  to  make  a 
deed  conveying  land  for  the  benefit  of 
creditors:  McKeag  v.  CoUina,  87  Mo. 
164 ;  and  see  generally  Davis  v.  J^n- 
dall,  lib  Mass.  547;  Firsl  National 
Bank  of  Wellsburg  v.  Kimberlands,  16 
W.  Va.  555 ;  Hodge's  Executor  v.  FtrU 
National  Bank  of  Richmond,  22  Gratt. 
51. 

In  a  very  large  number  of  its  trans- 
actions the  president  acts  for  the 
bank,  and  tlie  idea  of  questioning  his 
authority  very  seldom  arises.  Occa- 
sionally, however,  it  is  disputed,  and 
it  must  then  be  sustained  by  showing 
that  power  to  act  as  he  lias  acted  was 
vested  in  him  (1)  by  provisions  in  the 
charter  or  by-laws;  (2)  by  express 
authorisation  by  the  board  of  direct- 
ors in  the  paticular  case ;  (5)  by  gene- 
ral authority  conferred  upon  him  by 
the  board  to  act  in  similar  coses, 
which  may  be  established  by  proof  of 
their  acquiescence  in  his  so  acting  in 
such  numerous  instances  as  to  justify 
third  parties  in  assuming  that  general 
authority  had  been  conferred  upon 
him ;  and  (4)  by  ratification  of  his  ad 
by  the  board. 

Cases  arising  under  the  first  and 
second  of  these  heads  are  cases  of  in- 
terpretation or  evidence,  not  likely  to 
afford  rules  of  general  applicability; 
see,  for  example,  Aagnsta  Bank  v. 
Hamblet,  35  Me.  491 ;  Mount  Sterling 
Turnpike  Co,  v.  Looney,  1  Mete.  (Ky.) 
550;  Farmers'  Bank  v.  McKee,  2  Penn. 
St.  318 ;  RUigiray  v.  Farmers*  Bank, 
12  S.  &  R.  256 ;  Madbean  v.  Irvine,  4 
Bibb  17;  Fleckner  v.  Bank  of  the 
UnUed  States,  8  Wheat.  334. 
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Cases  under  the  tliird  and  fourth 
heada  are  of  more  importance,  because 
more  generally  applicable.  In  Ilojfi 
T.  TTumpacn,  1  Seld.  S20,  335,  the 
coart  sajs,  "  Although  in  maiij  cases 
the  corporations  hare  been  held 
bound  by  such  acts,  this  has  been  on 
the  ground  that  these  officers  hare 
been  permitted  by  the  directors  to 
take  the  entire  management  into  their 
own  hands — and  tlius  held  out  to  the 
public  as  authorized  agents  for  that 
purpose— or  on  the  ground  of  subse- 
quent satbfaction  of  the  act,  and  that 
such  ratification  is  equivalent  to  an 
origin:il  authority."  In  Keiffer  t. 
The  Bank  o/  Knoxrille,  1  Head  162, 
165,  the  court  says:  "In  the  absence 
of  the  cashier  the  practice  is  for  the 
president  to  dniw  and  sign  checks, 
etc,  without  any  special  authority  for 
that  purpose.  And  the  proof  further 
ertablishes  that  the  practice  in  this 
particular  bank,  from  its  first  organ- 
ization, had  been  for  the  president  to 
draw  checks  in  the  absence  of  the 
cashier.''  In  this  case  the  bank  was 
held  to  be  bound  by  a  check  so  drawn, 
although  at  the  time  a  cashier  to  act 
temporarily  in  the  absence  of  the 
regular  cashier  had  been  appointed. 
In  Libby  t.  Union  Naiional  Bank,  09 
III.  G22,  the  president,  had  purchased 
real  estate  for  the  bank  to  secure  a 
debt.  The  court  says  (p.  630) :  **  The 
next  question  in  order  seems  to  be 
whether  Mr.  Coolbaugh  had  authority 
to  act  for  the  bank  in  this  regard.  *  * 
lie  was  the  general  agent  and  man- 
ager of  the  affairs  of  the  bank,  and 
had  been  since  its  organization.  This 
the  proof  shows  abundantly.  His 
pow^ers,  as  shown  by  a  long  course  of 
action,  known  to  and  acquiesced  in, 
and  evidently  approved  by  the  direct- 
ors, fully  warranted  him  in  accepting, 
in  satisfaction  of  suspended  paper, 
any  yaluable  thing  which,  in  his 
iudgment,  it  seemed  wise  to  accept. 


It  is  strenuously  insisted,  because 
there  is  no  special  grant  of  such 
power  to  him,  as  president,  found  in 
the  by-laws,  that  he  had  in  fact  no 
such  power.  There  are  many  things 
done  daily  in  'every  bank  which  are 
in  fact  and  in  law  the  acts  of  the 
bank,  and  of  which  no  mention  is 
made  in  the  by-laws."  The  bank  was 
held  to  be  bound  by  the  acts  of  the 
president.  And  see  also  Fotter  t. 
Et9ex  Bankf  17  Mass.  479;  Dougherty 
V.  Hunter,  54  Penn.  St.  380 ;  Pdrker 
V.  Donnallyy  4  W.  Va.  648 ;  J^urton  v. 
Barley,  9  Diss.  C.  C.  253. 

In  the  case  of  Rich  \.  Slate  National 
Bank,  7  Neb.  201,  we  find  a  good  ex- 
ample of  cases  of  ratiGcation  by  a 
bank.  The  president  agreed  to  give 
ten  shares  of  the  stock  of  the  bank  to 
the  plaintiff  in  consideration  of  his 
giving  to  the  bank  the  business  of  hb 
firm  and  becoming  a  director.  Plain- 
tiff having  performed  in  good  faith 
his  part  of  the  agreement,  the  court 
held  that  the  agreement  (which  was, 
of  course,  beyond  the  power  of  the 
president  virtute  officii)  had  been  rati- 
fied by  the  bank  acquiescing  and  re- 
ceiving the  benefit  of  it.  A  number 
of  cases  are  cited  in  this  opinion  upon 
this  point. 

Cases  arise  in  which  there  is  a  dis- 
pute whether  the  president,  in  per- 
forming the  act,  out  of  which  the 
controversy  arises,  was  acting  as  presi- 
denjt  or  in  his  individual  capacity. 
Without  enlarging  upon  these,  it  is 
sufficient  in  this  note  to  cite  Sterling 
y.  Marietta  A  Susquehanna  Trading  Cb., 
11  8.  &  R.,  179 ;  Tcrrdl  v.  Braneh  Bank 
at  Mobile,  12  Ala.  502;  Marhlnj  v. 
Bhodu,  59  Iowa  »u  ;  Proaser  v.  First 
National  Bank  of  Buffalo  [Court  of 
Appeals  of  Kcw  York],  9  Central 
Reporter  1G4,  as  examples. 

Admissions  of  the  president  of  a 
bank,  of  course,  bind  the  bank,  when 
as  to  matters  within  the  scope  of  hia 
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tgency :  Spalding  t.  Bank  of  Susque- 
hanna Cbttn^y,  9  Peon.  St.  2S;  when 
as  to  other  matters  the  bank  is  not 
bound :  Stewart  y.  Hunlingdon  Bank, 
11  S.  A  R.  267;  Mapea  t.  Seetmd  Na- 
tional Bank  ^  TitunilU,  80  Penn.  St 
163.  And  tee  on  this  sabject  Kennedjf 
T.  Otol  Omniy  Natimal  Bank,  7  Neb. 
59 ;  ndxelUm  t.  Union  Bank  of  Cb/uai* 
huM,  32  Wis.  34,  49 ;  Henry  y.  Northern 
Bank  of  Alabama,  63  Ala.  527 ;  Cdke 
y.  POiUvilU  Bank  [Sup.  Ct.  of  Penna.], 
19  Weekly  Notes  of  Cases  423. 

It  maj  be  noted  before  dosing  that 
the  preceding  cases  were  oontroyer- 
sies  between  third  persons  and  the 
bank.  In  many  cases  the  president 
renders  himself  personally  liable  to 
the  bank  by  exceeding  his  authority, 
though  it  may  be  thai  his  act  has 
rendered  the  bank  primarily  liable 
to  some  third  person.  Instances  of 
hu  liability  will  be  found  in  OaUand 
Sawng9  Bank  y.  Wileox,  60  Cal.  126, 
where  the  president  allowed  oyer- 
draAs,  and  was  held  liable  to  the  bank 
for  the  loos  rcfulting :  FirU  Natumal 


Bank  of  SturgiM  y.  Beed,  36  Mich. 
263,  i\here  he  was  held  personally 
liable  for  money  loaned  to  insolyent 
persons;  and  Ciiioen^  Bank  y.  TTte- 
gand  [C.  P.  of  PhUa.],  12  PhiUu  496, 
where  he  was  held  liable  for  the  loai 
of  securities  which  he  had  loaned  to 
a  customer  for  inspection,  and  it  was 
not  permitted  to  show  that  such  was 
the  usual  custom  of  banks.  In  Ham- 
ser  y.  Tale,  85  N.  C.  81,  it  was 
held  that  the  president  of  a  bank  is 
chargeable  with  constructiye  notice  of 
the  management  of  its  affiurs  by  the 
cashier  and  other  subordinate  officers, 
and  wliere  such  bank  is  doing  busi- 
ness without  legal  organization,  he 
cannot  escape  the  responsibility  re- 
sulting from  such  notice  by  showing 
that  lie  supposed  himself  the  presi- 
dent of  a  legxdly  constituted  bank,  if 
he  has  contributed  the  influence  of 
his  reputation  to  giye  undeseryed 
credit  to  a  spurious  corporation. 


J.  D.  Bbowk,  Jb. 


Philadelphia. 
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BUPREmE  COUBT  OF  ALABAICA** 
niPREaCE  COURT  OF  ARIZONA.' 
BUPREXB  COURT  OF  ARKAKSAa.' 
•UFREXB  COURT  OF  DAKOTA.* 
8UPREXE  COURT  OF  OEOROIA.* 
•CPBEME  COURT  OF  ILUHOIA.* 
8I7FREXE  COURT  OF  INDIANA  J 
SUPREXe  COURT  OF  KANSAS.' 
COURT  OF  APPEAUB  OF  KENTUCKY.* 
•UPREMB  COURT  OF  LOUUIAN A.'* 
SUPREME  COURT  OF  MAINE." 
SUPREME  JUDICIAL  COURT  OF  KAOBA- 

CnuSETTS." 
COURT  OF  APPEALS  OF  MARYLAND." 
SUPREME  COURT  OF  MICHIGAN.'* 
SUPREME  COUBT  OF  MISBISBIPFL^ 


BUPREME  COURT  OF  NEBRASKA.** 
SUPREME  COUBT  OF  NEVADA.*^ 
COUBT  OF   CHANCEBY  OF  NEW  JER- 
SEY.*' 
SUPBEMB    COUBT    OF    NOBTM     CABO- 

LINA." 
SUPBEME  COUBT  OF  OREGON.** 
SUPBEMB  COURT  OF  PENNdYLVANIA.*' 
SUPREME  COURT  OF  RUODE  ISLAND.** 
SUPREME   COUBT    OF    SOUTU     CABO* 

UNA.** 
SUPBEME  COUBT  OF  TENNESSEE.** 
SUPBEMB  COUBT  OF  UTAH.** 
SUPBEMB    COUBT     OF     WASniNGTOS 

TEBBITOBY.** 
SUPBEMB  COUBT  OF  WISCONSIN.** 


Appeal.    See  Damages. 


See  Mortgage. 


For  Benefit  of  CredUan. — An  assignee  for  the  benefit  of  creditors 
in  Pennsylvania  may  make  a  yalid  sale  at  a  public  auction  room  in 
Philadelphia  of  lands  of  the  insolvent  situated  in  New  Jersey,  if 
such  sale  is  fairly  and  properly  conducted,  and  in  the  absence  of 
proof  to  the  contrary,  it  will  be  presumed  that  the  assignee  did 
his  duty :  Pemherion  v.  KUin^  Ct.  of  Chan.  N.  J.,  1887. 


1  To  appear  in  82  or  83  Ala.  Rep. 

*  To  appear  in  1  or  2  Aris.  Rep. 

*  To  appear  in  50  or  51  Ark.  Rep. 

*  To  appear  in  4  or  5  Dak.  Rep. 

*  To  appear  in  7G  or  77  Qa.  Rep. 

*  To  appear  in  121  or  122  111.  Rep. 

*  To  appear  in  1 1 1  or  112  Ind.  Rep. 
'  To  appear  in  37  or  38  Kan.  Rep. 

*  To  appear  in  83  or  84  Ky.  Rep. 
^  To  appear  in  39  or  40  La.  Rep. 
"  To  appear  in  80  or  81  Me.  Rep. 
"  To  appear  in  1 45  or  1 46  Mass.  Rep. 
>*  To  appear  in  66  or  67  Md.  Rep. 
**  To  appear  in  60  or  61  Mich.  Rep. 


^  To  appear  in  05  or  66  Miss.  Rep. 
'*  To  appear  in  22  or  23  Neb.  Rep. 
"  To  appear  in  19  or  20  Ney.  Rep. 
"  To  appear  in  43  or  44  N  J.Eq.Rep. 
>*  To  appear  in  95  or  96  N.  C.  Rep. 
**  To  appear  in  15  or  16  Ore.  Rep. 
**  Toappearinll5orll6PaJ§t.Rep. 
"  To  appear  in  15  or  16  R.  I.  Rep. 
**  To  appear  in  25  or  20  8.  C.  Rep. 
**  To  appear  in  86  or  87  Tenn.  Rep. 
**  To  appear  in  4  or  5  Utah  Rep. 
*•  To  appear  in  3  or  4  AV.  T.  Rep. 
^  To  appear  in  OS  or  69  AVis.  Rep. 
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Attorney  and  Client.    See  Bills  and  Notes. 

Authority  of  Counsel  to  Make  Stipulations— Estoppel — Reliearing 
^^FaUure  of  Counsel  to  Offer  Eoiaence. — Defeodant  tubQUtted  the 
bill  of  plaintiffii  to  VV.,  a  oouaaeior  at  law,  wlio,  conceiving  that  he 
had  fall  authority  to  act  for  defendant,  entered  into  a  stipulation 
with  plaintifii*^  counsel  waiving  service  of  process  and  the  right  to 
file  answer,  and  admitting  the  fiicts  stated  in  the  bill.  W.  repre- 
sented defendant  at  the  hearing  of  the  case  before  the  chancellor 
and  the  master.  Hsld^  that  defendant's  employment  of  W.,  and 
appearance  with  hiji  in  the  subsequent  stages  of  the  suit,  without 
objection  to  the  stipulation,  and  plaiutiSk'  prosecutiou  of  the  suit 
in  reliance  upon  the  stipulation,  estopped  defendant  from  denying 
the  authority  of  W.  to  make  the  stipulations :  Patterson  v.  Read, 
Cl  of  Chan.  N.  J.,  Oct.  21, 1887. 

Defendant  moved  for  a  rehearing,  on  the  ground  that  his  counsel 
had  not  offered  evidence  before  the  master  which  he  was  urged  to 
put  in.  Hild,  that  the  counsel  not  deeming  the  evidence  necessary 
to  the  proper  conduct  of  the  case,  at  best  it  was  but  an  error  in 
judgment,  and  no  ground  for  a  rehearing :  Id, 

Bailment. 

Deposit — Ordinary  Diligence — Use  by  Bailee. — ^Where  a  bailee 
not  for  hire  allows  money  to  be  deposited  in  his  safe  for  sitfe-keeping, 
and  withont  his  fault  the  safe  is  robbed,  the  owner  must  bear  the 
loss:  CarlyoH  v.  Fitzhenry^  8.  Ct  Ari.,  Sept.  1, 1887. 

In  such  a  case,  if  the  bailor  consents  to  the  use  of  the  money  by 
the  bailee,  and  a  robbery  occurs  before  there  has  been  such  use  of 
the  money,  the  bailor  must  bear  the  loss :  Id. 

Banks  and  Banking.    See  Bills  a7id  Notes — Checks — Forgery. 

Bills  and  Notes.    See  Contract — Limitation. 

Bona  fide  Purchase — Future  Consideration — Negotiability. — If  it 
were  known  to  the  transferee  of  a  negotiable  promissory  note,  ac- 
quired for  value  and  before  maturity,  on  taking  it,  that  the  consid- 
eration was  future  and  contingent,  and  that  there  might  be  offsets 
against  it,  this  would  not  make  him  liable  to  the  equities  between 
the  original  parties :  Staie  Nat.  Bank  v.  Cason,  S.  Ct.  La.,  July  5, 
1887. 

It  cannot  affect  the  negotiability  of  a  note  that  its  consideration 
is  to  be  thereafter  realized,  or  that  from  some  contingency  it  may 
never  be  enjoyed :  Id. 

Collection  Fee. — A  stipulation  for  an  unreasonable  attorney  fee  is 
void :  KimbaU  v.  Moir,  S.  Ct.  Ore.,  Nov.  21, 1887. 

Eitoppel, — Maker  of  judgment  note  and  his  assignee  cannot  set 
up  failure  of  original  consideration  against  one  who  bought  it  on 
the  representation  of  the  maker  that  it  was  good :  Wilcox  v.  Rouh 
ley,  8.  a.  Pa.,  Oct.  3, 1887. 


AnSTKACTS  OF  KKCKNT  DiyM<I(»XS.  G.] 

Lit'  i'''.'<f. — ()uiis>i(»n  of  tlic  w«»nlf*  **  until  pai^l  '*  in  a  note  hrurinj; 
iiiUn-i  will  n«»l  In*  rcrliluHl  in  tquily  on  llie  gn)un«l  tlial  tin*  jianns 
thijiijlit  lilt*  worils  uuuocc:i.*iirv ;  llivhi  v.  (,'o't'lf/,  S.  Ci.  Ark., 
Oil,  22,  1.S.S7. 

Wluiv  a  noto  >iti|mhitos  for  ten  jut  cent,  inti^rost  until  maturity, 
tliat  rati  «l  u-s  not  continue  alter  nuiturity  :  Ham'  r  v.  Jii'fhi/j>.  Ct. 
Mb'^.,  Nov.  21,  l«S7. 

ln'hn'.*'*'  "  for  collection  **  may  sue,  hut  sul)joct  to  the  same  de- 
fence:j  as  the  payee :    WiUvii  v.  Toi'*nn^  8.  Ct.  (ia,,  March  14,  1?5«^7. 

ynn-X'  ffnfttthle. — Note  j»rovinjr  for  seizure  of  pro|>crty  sold: 
&iutli  B'  nd  Iron  Works  v.  Paddovh,  8.  Ct.  Kau.,  Nov.  5,  1887. 

ClIETK.S. 

M'  m'trandinn  on. — A  practice  among  hanks  not  to  ohscrvo  mera- 
oramium  u)>on  checks  has  the  sanction  of  law  :  6taic  AW.  Bunk  v. 
A'('%,  8.  Ct.  111.,  1887. 

CciNsiDEKATiDS.     Scc  Contract — Mortgage, 

Conspiracy. 

R'qni<itrA  of  Complaint. — A  com)>laint  charge<l  a  conspiracy  on 
the  part  of  ilcfomlants  to  contnil  ilie  coal  trade  in  the  city  ot  M., 
an<l  the  injury  to  |>lainti(r  n^sultini;  directly  therefrom,  connect- 
ini:  defendant  hy  overt  acts  in  the  carry inir  out  of  sui.'h  conspiracy. 
IL'ld,  that  the  complaint  statetl  a  cau.se  for  action:  Marraij  v.  j/e- 
Gar'ujl",  8.  Ct.  Wis.,  Oct.  11,  1887. 

CONTKMIT. 

AtHrmanrr  on  Appeal — Powr  of  Trial  Omrt  to  rrmit  Fine. — Where 
a  party  has  heen  found  guilty  of  contempt,  and  a  tine  im[>osed,  and 
the  cas*»  appealed  to  the  Supreme  Cimrt,  which  court  aliirins  the 
ju«li:mcnt  appealed  from, the  trial  court  has  no  power  afterwards  to 
moditV  or  remit  the  fine  imposed:  In  re  Gritjin,  8.  Ct.  N.  C.,Oct. 
24,  1887. 

CONTISUAXCE. 

Di.<rntion  of  Trial  CouH. — An  application  for  the  postponement  of 
a  trial,  on  iht;  gnmnd  tl»at  llie  attorneys  of  the  j»arty  are  engagecl 
in  autiilier  trial,  is  ad<irc'«'*ed  to  thcdiscretitm  of  the  trial  court  ;  and 
the  8upreme  Court  of  India rui  will  not  reverse  for  a  refusal  t«)  post- 
jMine  the  trial,  unless  it  cl.'arly  appears  that  there  was  an  abuse  of 
the  tliscretion:  Eoansvillc  &  L  R,  Co.  x.Uiwkuis,  8.  Ct.  Ind.,  8cpt. 
28,  1887. 

Contract.    See  Municipal  Corporations, 

Pahfir  Policy — Agrennntt  for  "LMjf  Services." — It  is  acrainst  puh- 
lic  p  »licy  for  a  person  t«)  hire  himself  out  to  perform*'  lobby  ser- 
vices'* with  membersof  the  le.2:islature,  an<l  a  c»)ntract  for  such  ser- 
vi«M's  i"<  illegal  and  invalid:  Sweeney  v.  McLeody  8.  Ct.  Ore.,  Oct. 
17,  18*<7. 
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Cbiminal  Law. 

Betiding  Arred  by  Private  Person  wUhout  Warrant — A  private 
persou  may,  in  a  temperate  manner  aud  without  a  warrant,  arrest 
one  who  has  just  committed  a  felony ;  and  it  is  murder  for  the 
person  so  attempted  to  be  arrested  to  kill  one  whom  he  knows  is  in 
fresh  pursuit  aud  eudeavoriog  to  arrest  him  for  such  felony :  State 
Y.  Mowry,  8.  Ct.  Kan.,  1887. 

Pradiee — Peremptory  Challenges — Talesmen, — In  a  criminal  action 
after  the  peremptory  challeo^  allowed  a  defendant  have  been  ex- 
haustf  d»  he  will  not  be  permitted  to  withdraw  his  challeuge  to  one 
of  the  rejected  jurors,  aud  have  him  suljstituted  in  the  place  of  a 
talesman  that  has  been  called  to  complete  the  jury :  Biddle  v. 
State,  Ct.  App.  Md.,  June  21, 1887. 

Damages. 

In  an  action  of  claim  and  delivery,  the  verdict  of  the  jury  was 
that  the  goods  be  delivered  up  to  the  defendant,  or  that  he  recover 
a  certain  sum  as  the  value  thereof.  The  sum  mentioned  was  in 
excess  of  the  highest  value  of  the  goods  proved  in  evidence.  Held, 
that,  although  the  attention  of  the  trial  court  was  not  called  to  this 
variance  at  the  rendering  of  the  verdict,  and  before  the  jury  were 
discharged,  and  althoagh  the  motion  for  new  trial  was  made  and 
denied  pro /orma  without  argument,  the  appellate  court  would  re« 
verse  the  judgment  and  order  a  new  trial,  unless  both  parties  con- 
sent to  a  modification  of  the  iudgmeut  by  reducing  it  to  the  proved 
value  of  the  goods:  North  Star  Boot  and  Shoe  Co,  v.  Braiihwaite, 
B.  Ct  Dak.,  Feb.,  1887. 

Dedication.    See  Municipal  Corporations. 

Jfhat  Condittites — Plat  and  Sale  of  Lots. — The  act  of  dividing  up 
a  parcel  of  land  into  lots,  streets,  and  alleys,  and  selling  lots  witn 
clear  reference  to  a  map  or  plan  respresenting  such  divisions,  is  an 
immediate  and  conclusive  dedication  of  such  streets  and  alleys  to 
the  use  of  the  purchaser  and  of  the  public :  Schneider  v.  Jacobs^ 
Ct.  App.  Ky.,  Sept  22, 1887. 

Deed. 

Oonstrudian — Exiding  Rights  of  Parties, — ^The  respondent,  under 
aclaim  of  right,  had  maintained  certain  drains  for  more  than  twenty 
years,  through  an  avenue,  a  private  way  belonging  to  L.,  and  with 
nis  knowledge,  when  the  respondent  bought  land  from  L.  bounded 
on  said  avenue.  The  deed  contained  the  clause:  "  It  is  distinctly 
understood  by  and  between  the  parties  hereto  that  there  shall  be  no 
right  of  frontage  on  or  access  to  the  said  avenue  for  any  land  of 
this  grantee,  except  for  the  parcel  hereby  conveyed."  After  receiv- 
ing the  deed,  respondent  continued  his  drains  as  before  through  said 
avenue.  Held,  that  the  clause  did  not  affect  respondent's  right  of 
drainage  acquired  by  twenty  years'  adverse  use  before  he  took  the 
deed :    FUke  v.  Wetmore,  8.  Ct  B.  L,  July  30, 1887. 
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EsTOrri:!-.     See  Att'trn* i/aml  (.'lif.nt — JJiii.i uml  KoUs. 

To  D'lvj  D'Hvrryof  WrllOn  Gwtrnniy — D'Turrn  to  B'tirfirinrtj — 
Xotiif  of  Arc*  ptanre — M'hvih  Unneees-i'iry, — One  wlio  pi^zMS  a  guar- 
aiiiy,  aiul  intrusts  it  witli  tlic  luTsnn  i;»r  wlioin  lie  tliiis  heonnns  ro- 
s|»iii>il>Ie,  iH  estnpjH'd  fi*t)tii  claiiniiiir  that  he  did  iioi  niiilmri/.c  it.s 
di  livery  to  the  dhlijrce:  timjdrr  v.  Ch'rk,  S.  (*t.  Ind.,  Ort.  20,  \^^7, 

WliiTe  ii  guaranty  in  direet  and  certain,  and  the  lhin;^^Miaranteed 
i<  d<  finite  in  amount,  and  kuown  to  the  gnarnntor,  or  might  liavo 
hovn  known  hy  him  by  the  exercise  of  ordinary  care,  at  tlie  time 
iho  guaranty  was  given,  notice  of  the  acceptun'-e  of  such  guaranty 
\s  n  »t  ni*'-es-ary  in  order  to  hind  the  guarantor;  and  upon  perform- 
ance (tf  th(*  consideration  on  >vhieh  it  resita,  the  coutnict  heeoiucs 
complete  and  enforceable  :  //. 

Forgery. 

Notwithstanding  §  5200,  U.  S.  Ilov.  Stat.,  a  State  court  can  try 
the  l>ookkeeiH3r  of  a  National  bank,  who  without  authority  iilknl  a 
draft  signed  in  blank  by  the  a:)si.stant  cashier,  and  also  made  false 
entries  in  hii  bo<iki  to  conceal  the  fact :  IIuLc  v.  The  l\vph\  S.  Ct. 
III.,  1887. 

FrAI'1»ULEXT  CoNVEYAXCEfl.      »Sce  IIii<hitml  ami   Wlfr, 

G»tn*riftiiirt'  hii  Ci't'ditor — Ltffttf — Ktiowlnhir  ttf  Vf'ndt'c, — W,  sold 
goo<U  to  {>laintitf,  the  clerk  in  his  store,  by  an  absolute  conveyance, 
taking  in  payment  the  notci  of  plaintiff  due  in  one,  two,  and  three 
years.  DefeiidanUj,  at  the  instance  of  creditors  of  W.,  levied  upon 
and  sohl  the  got^U,  and  for  defence  claimed  that  the  sale  to  plain- 
tilf  by  W.  was  for  the  purpose  of  "  hinderinL%  delaying,  and  de- 
frauding his  creditors."  ILld,  that  it  was  error  not  to  submit  to  the 
jury  the  i*.-ue  a.s  to  the  intent  l*)  defraud  :  Ikniky  v.  Brmi,^,  Ct. 
N.(\,  Oct.  10,  LS.S7. 

In  order  to  impeach  an  absolute  conveyance  on  the  gronml  that 
it  was  made  for  the  purpose  of  hindering,  delaying,  and  ih'frauding 
the  creditors  of  the  vendor,  it  must  appear  that  the  vendee  partici- 
pated in  the  fraud :    Id, 

Dffrnrr  nf  Fraud — Sftfficienry  on  Appeal. — In  an  action  against 
the  vendee  to  enforce  a  vendor's  lien,  defendant  pleaded  "  that  said 
conveyance  was  not  made  for  any  good  or  valuable  consideration, 
but  with  intent  and  for  the  express  purpose  to  hinder,  delay,  and 
defraud  the  creditors"  of  the  vendor.  The  plaintiff  failed  to  object 
to  the  sufficiency  of  the  plea  of  fraud,  and  at  the  trial  evidence  was 
adniittcil  to  the  effect  that  the  plaintiff  at  the  time  of  making  the 
conveyance  was  largely  indebte<l ;  also  other  and  conflicting  evi- 
dence upon  the  question  of  fraud  between  the  parties.  If  Id,  that 
no  objection  havi/g  been  made  to  the  sufficiency  of  the  plea  of  fraud 
it  was  sufficient  t'  sustain,  under  the  evidence,  the  court's  finding 
that  the  conveyance  was  fraudulent :  Bcese  v.  Kin  Lead,  S.  Ct.  Nev., 
Sep.  10,1887. 
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Frauds,  Statute  of. 

IfemorofuIiufiF— Z^ett^r. — A,  person  made  a  parol  agreement  to 
convey  land  to  his  mother,  as  evidence  of  which  the  contents  of  a 
letter  from  him  to  his  sister  was  testified  to,  the  testimony  being  as 
follows :  **  He  said  that  he  was  in  great  trouble,  and  that  he  had  to 
have  assistance  from  some  source  or  other,  and  if  his  mother  could 
assist  him  in  an  j  waj,  he  was  willing  to  reliuquish  all  interest  iu 
the  land  in  controversy  to  procure  the  mone^  that  he  desired." 
Heldf  that  even  though  the  letter  itself  containing  this  language 
had  been  introduced  in  evidence,  the  writing  would  not  have  been 
a  sufficient  compliance  with  the  statute  of  frauds  for  a  court  of 
equity  to  decree  specific  performance  of  the  contract :  Boozer  v. 
Teague,  S.  Ct  S.  C,  1887. 

Guaranty.    See  Estoppel. 

Instrument  Construed — Joint  LiahilUy. — The  following  writing  is 
sufficient  evidence  of  intention  to  create  a  joint  liability: 

"  Detroit,  August  27, 1885. 

"  We,  the  undersigned,  do  hereby  agree  that  all  brick  delivered 
to  this  building  on  corner  of  Hastings  and  Catherine  streets  for 
Mr.  Finn,  which  is  the  proprietor  of  said  building,  shall  be  respon- 
sible of  said  brick  for  same  building."  (Signed  by  three  persons) : 
Golden  v.  Finn,  B.  Ct  Mich.,  Oct.  20, 1887. 

Guardian  and  Ward.     Bee  Infants. 

Final  Settlement — VaUdttj/. — A  final  settlement  of  a    resigned 

Sardian,  made  during  the  iniancy  of  a  non-resident  ward,  service 
ing  had  on  the  wai^  by  order  of  publication,  and  no  guardian 
ai  litem  being  appointed,  is  ex  partem  and,  at  the  election  of  the 
ward,  may  be  disregarded ;  and  a  recital,  in  the  decree  discharging 
the  guaraian,  that  the  ward  was  then  of  full  age,  is  not  a  bar  to  a 
proceeding  in  chancery  by  the  ward  for  the  settlement  of  the  guard- 
ianship :     Turrerdine  v.  Daly,  B.  Ct.  Ala.,  July  19, 1887. 

Husband  and  Wife.    See  Infants. 

Fraudulent  Conveyance — Land  Bought  at  Foreclosure, — ^The 
maker  of  a  promissory  note  gave  certain  mortgages  to  secure  his 
indorsers.  In  consideration  of  the  payment  by  J.,  a  brother  of  the 
maker,  of  a  portion  of  the  amount  due  on  the  note,  the  mortgages 
were  transferred  to  J. ;  and,  upon  foreclosure,  the  title  to  the  prop- 
erty passed  to  his  wife.  Afterwards  the  amount  advanced  by  J. 
was  repaid  to  him.  In  an  action  by  one  of  the  indorsers  to  set 
aside  the  conveyance  to  the  wife  as  fraudulent,  she  maintained  that 
the  money  advanced  on  the  note  was  hers,  although  in  the  answer  it 
was  averred  that  the  husband  had  advanced  the  money.  The  evi- 
dence showed  that,  if  the  money  was  the  wife's,  it  went  into  the 
transaction  as  a  loan  to  her  husband.  Held,  that  the  wife  was  not 
a  bona  tide  purchaser :  Anthony  v.  Boyd,  S.  Ct.  B.  L,  July  30, 
1887. 
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Infants. 

(*r*nl  (in'f  Inhununi  Troiinvid — (\i4ody  of  Chihl. — Wlu'ii  it 
ap}Mars  i*r»m  tluj  ovicKMiou  in  clivoro'  procecdiinj-i  liiat  tin*  plaiiititf* 
(lurin<r  lifi*  nuirricMl  Jite  with  the  di't'ciiilunt,  has  Ikim  r^iiUjccUtl  to 
tilt*  iiinst  crurl  inid  iiiiuiinan  trratiiuiit,  and  li:i<  hitn  ('oiii|H'il('<l  to 
leavr  iln-  ilctVinlant  on  account  of  Iiis  cruelty  ami  tyrauny  in  onlor 
to  save  licr:sell*  antl  eliilti  troin  injury,  tlio  custody  of  tlie  child 
should    be   givcu  to   the   mother:    ratd'j  v.  l^inly,  S.  Ct.   Wis., 

Injunction. 

D'Kinifttl  Qnrstin)!  nf  L  nc — PrcHinhmnj  In}ii,)ff'inn'~-Ap}tf'nf. — A 
rornjtiainanl  is  not  entitled  to  an  inteidocutory  injunction  wlien  tlic 
l»*L'al  right  <in  which  he  rests  hi.s  claim  de|)end';  ou  a  disjiuied  (luev 
ti'Ui  of  law:  Ih  lttW'tit\  L.  it*  W,  JL  Ok  v.  V'  nii'il  Sttnh  Yurd^  Ct. 
Chan.  N.  J., Sept.  12, 1H.S7. 

Where,  on  an  applicatioa  for  n  prcliininary  injunction,  an  order 
to  show  cause  ia granted,  with  an  rfai/{'/r///i  injunction  order,  and  the 
court  iiuI>^^e4plently  refuses  an  injunction  on  tiio  ground  that  the  law 
on  which  complainant *s  rii^ht  de|>endd  i.s  unsetthul,  the  injunctioa 
order  will  not  be  continued  in  force  pending  the  appeal :  Id, 

Landlord  and  Tenant. 

Jjiiihififi/  of  Jj'indinrd  in  hep  Prrmij*eA  in  Rrpnlr. — Plaintiffs 
leiised  aiiii  occupied  with  a  dry-g««)d.s store  thelow*  r  floor  of  «lefend- 
anl  s  buihlin;:,  the  second  floor  of  which  was  occupied  by  other 
tenant.^.  Upon  the  secc)ntl  floor  wa.s  a  water-closet,  under  the  con- 
trol of  thettiiant:^,  but  over  wliieh  defendant  I'Xircise*!  no  control, 
and  which  she  w;w  under  no  obligation  by  c«»ntract  to  care  for.  I5y 
inipro|H*r  use  of  some  unknown  person  the  closet  became  iil).<tructed 
auil  the  water  overflowed  and  danuiged  plaintiff.  11  Id,  in  an  action 
f'»r  these  damage:*,  that  defendant  was  not  liable :  Ktiiiiy  v.  Bnnitf, 
»S.  Ct.  Mich.,  Oct.  20, 1887. 

Limitation. 

The  time  during  which  defendant  resided  outride  of  the  State 
will  be  dedurtetl  on  the  trial  of  a  pica  of  the  statute  to  a  note: 
Palmer  v.  Mor-iCf  S.  Ct.  Maine,  1887. 

Master  and  Servant. 

Nrfjl'ifjnd  U^e  nf  D'/fffivc  AppIinurcK. — In  an  action  by  an  em- 
ployee for  damages  fir  personal  injuries,  caused  by  the  negligence 
of  his  employer  in  using  «lefectivc  appliances,  where  there  i:i  jtrlnvt 
firi-  proof  of  tiie  negligence  charged,  an  instruction  "  that  to  over- 
c«>me  such  prit/ui  farui  evidence  of  negligence  the  burden  of  proof 
Ls  uDou  defendant,  and  uiiles.s  the  defendant  establish,  by  a  clear 
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preponderance  of  evidence,"  the  exercise  of  proper  care,  he  is  guilty 
of  negligence, is  erroneous:  Puget  Sound  Iron  Oo.  ▼.  Latoreneef  & 
Ct  Wash.  Ter.,  July  26, 1887. 

Injury  froin  Defective  Appliance — Province  of  Jury, — ^An  employee 
in  a  furniture  factory  was  killed  by  a  knife  flying  out  of  a  rapidly 
revolving  ehaper-head  the  first  time  it  was  used,  and  as  soon  as  it 
reached  its  highest  velocity,  before  it  was  applied  to  cutting  lumber 
to  be  worked.  The  shaper-head  was  invented  by  and  made  ailer  a 
plan  furnished  by  one  of  the  priucipal  managers  of  the  furniture 
company.  It  differed  in  some  respects  from  other  heads  in  use,  and 
particularly  in  the  device  to  check  the  tendency  of  the  knife  to  fly 
out  of  iu  socket.  In  an  action  to  recover  damages  against  the  em- 
ployer, the  court  held  there  was  no  evidence  of  negligence,  and 
ordered  a  verdict  for  defendant.  Held,  that  the  fact  tliat  the  knife 
did  fly  out  when  fastened  in  as  well  as  it  was  designed  to  be  had  a 
tendency  to  prove  that  the  design  was  bad,  and  that  the  question 
whether  it  was  a  reasonably  safe  implement  and  properly  designed, 
and  whether  the  principle  involved  in  it  was  no*;  a  aeparture  from 
safe  methods  as  before  applied,  should  have  been  submitted  to  the 
jury.  tiHERWOOD,  J.,  dissenting :  Marshall  v.  Widdioomb  Fumir 
iure  Co.,  B.  Ct.  Mich.,  Oct.  13, 1887. 

FellowSerwmtd — Superintendent  of  Mine — Ooniributory  Negli- 
gence.— ^A  foreman  having  entire  supervision  of  a  mine  and  all  its 
workings,  employing  and  discharging  laborers  and  prescribing  their 
duties,  IS  not  a  co-employee  within  the  rule  which  exempts  the 
master  from  responsibility  for  the  injuries  received  by  a  servant 
through  the  negligence  of  a  fellow-servant :  Reddon  v.  Union  Pae, 
R.  Co.,  8.  Ct  Utah,  Oct  1, 1887. 

In  an  action  to  recover  damages  for  personal  injuries  received 
while  at  work  in  defendant's  mines,  the  testimony  of  the  plaintiff 
was  to  the  efi*ect  that  certain  places  in  the  mine  had  become  dan* 
gerous  by  reason  of  the  settling  of  the  base  of  the  columns  or  par- 
titions left  to  support  the  roof  of  the  mine,  which  caused  masses  of 
rock  and  coal  to  fall  from  the  top  and  sides ;  that,  after  a  portion 
of  the  dangerous  section  had  been  cased  and  timbered,  the  defend- 
ant's superintendent  directed  the  work  stopped,  saying  that  he  would 
timber  it  at  another  time ;  that  coal  and  other  material  continued 
to  fall  from  the  sides  and  roof  of  the  untimhered  sections,  which 
was  known  to  both  the  plaintiff*  and  the  superintendent;  that  three 
or  four  days  before  the  accident,  plaiutifi*  called  the  superintend- 
ent's attention  to  the  unsafe  conaition  of  the  section  beyond  the 
timbering,  upon  which  the  superintendent  assured  plaintifl"  that 
there  was  no  danger,  but  promised  to  have  it  made  secure.  Subse- 
quently the  plaintifi*,  at  the  superintendent's  direction,  went  to 
work  at  a  ^lace  beyond  the  timbering,  but  not  at  the  particular 
place  to  which  he  had  previously  called  the  superintendent's  atten- 
tion, and  was  injured  by  a  fall  of  coal  from  the  sides  of  the  mine. 
Held,  that  a  motion  for  nonsuit  was  properly  overruled ;  the  ques- 
tion whether  plaintiff  was  guilty  of  contributory  negligence  by  re- 
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roaining  in  defendant's  employ  with  knowledge  of  the  danger, 
being  for  the  jury :  Id. 

MOBTOAOE. 


Chatiel  Mortgage — Comideration — Release  of  ClaitM. — A.  pur- 
chased a  span  of  horses  from  B.,  giving  his  note  therefor,  with  C. 
and  D.  as  sureties.  To  induce  C.  to  sign  the  note  as  surety,  A. 
promised  to  execute  a  chattel  mortgage  on  said  property  to  C. ;  and 
further  agreed  that,  until  the  execution  of  said  mortgage,  C.  should 
retain  a  lien  on  said  property.  Afterwards  A.  executed  a  mortgage 
to  one  £.  on  said  property,  and  soon  afterwards  left  the  State  with- 
out haying  executed  a  mortgage  to  C.  D.  thereupon,  in  considera- 
tion that  C.  would  release  his  claim  on  the  property,  executed 
a  chattel  mortgage  upon  other  property  to  secure  C  against  pay- 
ment of  a  part  or  all  of  the  note  held  by  B.  Held^  that  the  mort- 
gage from  D.  to  C.  was  not  without  a  consideration :  Sjjarka  v. 
WiUon,  S.  Ct.  Neb.,  1887. 

Agreement  between  Mortgagor  and  Mortgagee — Rights  of  Assignee. 
— A  note  and  mortgage  were  given,  the  partial  consideration  of 
which  was  the  promise  of  the  mortgagee  to  assume  and  pay  a  prior 
mortgage  upon  the  land.  This  prior  mortgage  was  not  paid  by  the 
mortgagee,  out  was  afterwards  paid  by  the  assignee  of  the  last  mort- 
gage, who  knew  nothing  of  the  promise  of  the  mortgagee  to  pay 
the  debt,  and  who  took  the  promissory  note  of  the  mortgagee  for 
the  amount  so  paid,  under  an  agreement  that  the  last  note  and 
mortgage,  whicn  had  previously  been  assigned  as  security  for 
another  debt  due  from  the  mortgagee  to  the  assignee,  should  also 
be  security  for  the  amount  so  paid.  In  an  action  for  the  foreclosure 
of  the  last  mortgage  by  the  assignee,  held^  that  the  mortgagor  was 
entitled  to  no  r^uction  in  the  amount  to  be  recovered  because  of 
the  failure  of  the  mortgagee  to  pay  the  prior  mortgage.  Upon  the 
assignment  of  the  mortgage,  the  equities  between  tne  mortgagee 
and  assignee  became  fix^,  and  the  fact  that  the  latter  subsequently 
ascertained  that  the  mortgagee  had  assumed  and  promised  to  pay 
the  debt  does  not  dimiubh  his  legal  or  equitable  right  to  hold  the 
note  and  mortgage  as  collateral  security  frr  the  full  amount  of  the 
mortgagee's  indebtedness :  Blakely  v.  Twinirig,  B.Ct  Wis.,8ept  20, 
1887. 

Foreclosure — Release — Priorities. — In  an  action  to  foreclose  a 
mortgage,  given  by  the  defendant  M.,  conditioned  to  pay  in  one 
year  from  its  date  certain  overdrafts  by  her  husband,  a  member  of 
the  firm  of  S.  &  Son,  amounting  to  81,500,  held^  that  deposits  of  the 
firm,  made  before  the  expiration  of  the  year,  in  pursuance  of  a  prior 
agreement  that  they  might  be  withdrawn  and  used  in  the  firm  Dusi- 
ness,  did  not  operate  as  an  extinguishment  of  the  overdrafts  exist- 
ing at  the  time  the  mortgage  was  given,  and  consequently  did  not 
release  the  lien  of  the  mortgage,  so  as  to  give  a  junior  mortgagee  a 
priority  of  lien  :  Sawyer  v.  Serm^  S.  Ct.  8.  C,  Aug.  22, 1887. 

Subsequent  to  the  execution  of  the  mortgage,  a  note  for  the  sum 
of  81,500  was  made  by  the  defendant  M.  to  8.  &  Son,  and  by  them 
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transferred  to  the  plaintiff,  ivho  gave  them  credit  for  the  amount  on 
their  deposit  account.  The  note  was  given  to  change  the  form  of 
the  firm  8  indebtedness  to  the  bank  from  overdrafts  to  bankable 
paper,  in  order  that  the  plaintiff  might  make  a  better  showing  to 
the  comptroller  of  the  currency.  Afterwards  the  note  was  returned 
canceled,  and  the  mortgage,  which  in  the  meantime  had  remained 
in  plaintiff's  possession,  was  revived.  Heidf  that,  as  the  note  was 
never  intended  as  a  payment  of  the  overdrafts,  it  did  not  operate 
as  a  release  of  the  mortgage,  and  that  the  junior  mortgagee,  whose 
debt  was  not  created  until  after  this  transaction,  was  not  entitled  to 
a  priority  of  lien:    Id, 

Deed  of  Trust — Sueoessive  Foreclosures. — Real  estate  held  in  trust 
as  security  for  the  payment  of  three  purchase-money  notes  was  sold 
by  the  trustee  under  power  of  sale,  and  bid  in  by  the  assignee  of 
the  first  nole  in  satisfaction  thereof.  The  debtor  redeemed,  and  the 
holder  of  the  other  two  notes  brought  suit  for  the  forclosure  of  the 
trust  deed.  The  evidence  showed  that  the  assignee  of  the  first  note 
bid  in  the  land  for  about  one-third  its  value ;  that  the  assignee,  the 
trustee,  and  the  debtor  all  knew  that  the  two  notes  were  still  out- 
standing at  the  time  of  sale ;  that  the  debtor  knew  the  sale  was 
made  in  satisfaction  of  the  assignee's  debt  only.  Held^  that  the 
last  two  notes  were  still  a  lien  on  the  land,  and  entitled  to  an  equity 
of  satisfaction  with  the  first  one :  Shields  v.  Dyer^  S.  Ct  Tenn., 
Oct  6, 1887. 

MuKiciPAL  Corporations. 

Negligenee^Defedive  Sidetoalks — Notice. — ^Where  there  was  evi- 
dence from  which  the  jury  mi^ht  have  found  that  a  defect  caused  by 
an  accumulation  of  snow  ana  ice  had  existed  for  nine  days  on  a 
frequented  sidewalk,  which  during  that  time  was  patrolled  by  a  po- 
liceman, and  several  times  passed  by  one  of  the  selectmen  of  defend- 
ant town,  held,  that  these  facts  clearly  afforded  evidence  of  notice 
of  the  defect  and  of  negligence  in  not  remedying  it :  Foriin  v.  Inr 
habiiarUs  of  Easthampim,  8.  C.  Mass.,  Oct.  21,  1887. 

Taxation  of  Insurance  Company — Assets — Reserve  Fund — StatU' 
tary  Percentage  on  ChpUal  Stock — Exemption. — The  contingent  lia- 
bility of  an  insurance  company  to  pay  losses,  and  to  refund  unearned 
premiums,  is  not  an  indebtedness  which  may  be  deducted  from  its 
assets  when  listing  its  property  for  taxation ;  and  in  the  absence  of 
a  provision  of  its  charter,  or  of  a  statute  to  the  contrary,  a  fund  re- 
quired by  statute  to  be  reserved  free  from  dividends,  consisting  of 
certain  securities,  interest,  and  the  amount  received  fmm  premiums 
upon  unexpired  policies,  declared  to  be  unearned  premiums  is  liable 
to  municipal  taxation :  Kenton  Ins,  Co,  v.  City  of  Covington,  C. 
App.  Ky.,  Oct.  27, 1887. 

Ihe  legislative  requirement  that  an  insurance  company  pay  into 
the  treasury  a  certain  percentage  upon  its  capital  stock  does  not 
exempt  it  from  further  taxation,  or  from  taxation  for  municipal 
purposes,  in  the  absence  of  such  an  exemption  in  its  charter,  or  in 
any  statute :    Id. 
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A  FEW  THOUGHTS  ON  THE  RELATION  OF  THE 
COURTS  AND  THE  LAW  SCHOOLS  TO  LEGAL 

EDUCATION. 

Ix  the  general  huriy  which  has  possessed,  as  it  were  with  a 
demon,  the  entire  American  worhl,  the  anxious  haste  to  get  on, 
irrespective  of,  or  with  but  little  respect  to,  the  method  of  get- 
ting on,  has  infected  that  profession  whose  members  were,  at  one 
time  at  least,  the  representatives  of  gravity  and  of  the  idea  of 
a  steady  approach  to  an  exalted  position,  of  the  idea  of  a  long 
and  laborious  preparation  for  great  things — and  now  we  find  the 
period  of  studentship  for  the  bar  in  most  of  the  United  States 
very  much  shorter  than  it  used  to  be,  even  within  the  recollec- 
tion of  men  by  no  means  old,  and  as  a  result  the  admission  to 
the  bar  of  men  scantily  prepared  for  the  work  of  their  profes- 
sion and  in  many  cases  liot  even  so  sufficiently  equip]>od  as  to 
be  able  to  acquire  that  learning  which  in  many  cases  is  neces- 
sarily postponed  until  after  the  technically  called  studentship  has 
come  to  an  end,  not  understanding  thoroughly  the  foundations 
of  the  law.    It  is  not  necessary  in  onler  to  find  a  different  state 
of  things  to  go  back  to  the  days  of  laborious  preparations  of  the 
old  English  bar — to  the  long  apprenticeship  of  the  Inns — to  the 
dry  discipline  of  pleading   under  the  bar,  before  receiving  a 
formal  call,  undergone  by  so  many  men  whose  names  will  live 
among  as  forever ;  or,  indeed,  to  cross  the  water  at  all ;  any  one 
educated  in  the  office,  and  under  the  preoeptorship  of  a  member 

of  the  bar  of  the  old  school,  will,  without  trouble,  recognize  the 
Vou  XXXVL— 10  (71) 
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difference  between  the  equipment  of  a  young  lawyer  a  few  years 
backy  and  that  of  many  of  those  coming  to  the  bar  now — be- 
tween the  man  who  had  read  and  studied  the  legal  classics^  and 
one  to  whom  Coke,  even,  is  too  often  a  book  written  in  a  strange 
tongue.  In  the  old  time  three  years,  in  some  places  more, 
constituted  the  period  of  studentship,  now  two  years  is  the  tcmi 
in  most  places,  and  in  some,  by  means  which  appear  later,  a  young 
man  can  be  admitted  after  even  less  time  of  nominal  study. 
The  natural  result  is  that  in  many  cases,  instead  of  a  serious, 
earnest,  well-prepared  lawyer,  habituated  to  labor,  to  thought, 
and  to  waiting,  ambitioas,  indeed,  but  not  desiring  to  take 
prematurely  a  position,  failure  in  which  would  impair  future 
usefulness,  we  have  a  sharp,  active  practitioner,  hurrying  to 
'^get  business/'  to  get  rich,  successful  often  for  awhile,  but  find- 
ing his  true  level  before  his  days  are  run  out.  Where  is  the 
reason  of  this  not  very  gratifying  result  to  be  sought  ?  In  the 
law  schools,  which  have  taken  a  place  which  under  the  American 
system  of  legal  education  they  were  never  intended  to  take— or, 
rather,  which  have  assumed  to  do  that  which  they  do  not  accom- 
plish. In  the  old  American  system  of  legal  education  the  centre 
of  instruction  was  the  office  of  the  preceptor;  he  directed  the 
conrse  of  reading  of  his  pupils,  of  whom  he  never  took  so  lai^ 
a  number  that  he  was  unable  to  give  them  individual  attention, 
points  of  practice  which  arose  he  could  explain  to  them; 
they  worked  npon  pleadings  under  his  supervision  ;  difficulties 
were  carried  to  him  for  elucidation ;  his  certificate  was  necessary 
before  the  student  could  present  himself  for  examination  at  the 
bar;  and  he  also  took  pains  to  impress  upon  his  pupils  the  dignity 
of  their  profession,  its  great  public  weight,  and  in  many  cases  set 
before  them  an  example  of  the  learning  and  honor  which  are  the 
distinguishing  marks  of  the  true  lawyer.  Now,  does  a  law 
school — I  have  in  mind,  of  course,  law  schools  in  general,  there 
may  be  exceptions  to  the  rule — fill  this  place  to  the  stu- 
dent? Let  us  see  what  the  ordinary  law  school  is.  In  general 
it  is.  a  collection  of  four  or  five  professors,  doubtless  very 
learned  men,  who  deliver  what  are  doubtless  very  valuable  lec- 
tures, containing  much  instruction  very  l>eneficial  to  those  who 
are  fit  to  thoroughly  understand  them.  At  the  end  of  two  years, 
BO  called,  but  in  reality  two  courses  of  instruction,  which  may 
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embrac?e,  from  the  beginning  of  the  one  to  the  end  of  the  other, 
Duly  some  twenty  months,  and  include  only  sixteen  months  of 
actual  instruction,  an  examination  is  held  by  the  professors 
upon  what  they  have  taught,  a  diploma  is  grnnte<l  to  the  suc- 
cessful candidate,  and  this  diploma  (through  the  complaisance  of 
the  courts,  and  their  desire  to  faster  the  law  school)  in  many  if 
not  all  parts  of  the  Union,  entitles  the  student,  who  has  complied 
with  rules  of  court  as  to  registration,  to  admission  to  the  bar. 
In  other  words,  the  law  school,  which  might  be  a  most  usefid 
auxiliary  in  professional  education  and  to  many  men  is  such, 
assumes  to  fit  a  man  for  practice  at  the  bar  by  the  method  and 
after  the  course  above  indicated.  Wherein  is  it  defective?  Ju 
the  first  place,  no  means  are  atloptetl  to  insure  that  the  student 
who  attends  the  lectures  is  ca{iable  of  comprehending  them  ;  he 
may  come  to  them  utterly  unprepared,  and  with  the  remotest 
knowle<lge  of  legal  principles,  without  even  the  foundation  of  a 
gocnl  education  such  as  is  generally  obtainable  by  an  aca- 
demic or  collegiate  course,  and  in  schools  where  there  is  no  di- 
vision into  classes  for  the  purpose  of  hearing  lectures,  he  may  l)e 
thrown  at  once  right  into  the  middle  of  the  course,  and  after 
hearing  advanceil  lectures  on  equity  in  his  first  year,  may,  in  his 
second,  be  taught  what  are  estates. 

Bqriiniing  hi'incdias  res  is  very  well  in  poetry,  and  it  is  very 
p1eas:uit  to  have  JEneas  brouglit  in  safety  to  Carthage  and  hear 
him  there,  comfortably  ensconced,  recite  the  woes  c.f  the  fall  of 
Troy,  mther  tlian  to  struggle  with  him  through  that  disaster, 
but  it  is  hardly  the  way  to  properly  imbue  the  mind  with  legal 
lore,  to  build  up  a  solid  edifice  of  scientific  knowledge.  To  say 
tliat  the  examinations  show  the  fitness  of  the  student  is  an  error — 
this  examination  is  by  the  professors  on  what  they  have  taught, 
not  on  the  general  range  of  law  and,  while  the  law  school  pro- 
fesses to  give  a  legal  education  and  to  fit  a  man  for  practice,  its 
fiiculty  could  not  in  its  examination  well  travel  outside  of  its 
own  teachings,  it  would  not  l>e  common  fairness  to  do  so ;  now  in 
the  few  hours  a  week  given  generally  to  instruction,  how  ran  any 
man  cover  the  entire  sulyect  of  law  so  as  to  lay  that  broad  basis 
upon  which  the  lawyer  is  to  build?  A  bright,  sharp  or  even 
a  plodding  student  can  well  study  the  lectures  of  his  jiro- 
fessors  so  as  to  stand  an  examination  on  them  without  under- 
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standing  the  underlying  principles  or  the  course  which  should 
have  led  up  to  the  point  of  knowledge  and  attainment  represented 
by  the  lectures — just  as  a  mathematical  student  may  parrot  the 
binomial  formula  and  work  with  it  without  in  the  least  know- 
ing how  it  was  arriveil  at.  A  little  quiet  consideration  will,  we 
think,  convince  any  one  that  in  actual  preparation  the  law 
school,  as  at  present  constituted  and  with  its  present  course  of 
short  iustruction,  does  not  fulfill  the  requirements  of  legal  edu- 
cation. Of  course,  there  might  be  well  imagined  an  ideal 
law  school — where  an  entrance  examination  is  required  upon  the 
rudiments  of  the  law,  or,  failing  such,  where,  l)efore  the  advanced 
instruction  of  the  professors  is  given,  the  students  are  subjected 
to  a  rudimentary  drill,  where  the  examinations  during  the 
course  are  frequent,  the  professors  easy  of  access  for  the  pur- 
pose of  explanation.  But  is  there  one,  or  more  than  one  such,  in 
tlie  country  ? 

In  another  way  than  that  of  giving  insufficient  preparation, 
after  assuming  the  place  of  the  preceptor,  has  the  law  school 
lowered  the  educational  standard  of  the  bar ;  it  has  shortened 
the  period  of  studentship  even  for  those  who  do  not  rely  on  the 
school  for  their  l^al  education.  This  lias  come  about  as  follows : 
to  encourage  law  schools,  rules  of  court,  or  acts  of  legislature 
have  made  the  diplomas  of  schools,  or  of  certain  favored  schools, 
sufficient  evidence  of  fitness  on  the  part  of  its  recipient  to  be  ad- 
mitted to  practice.  The  diploma,  we  have  seen,  can  be  obtained 
in  a  period  of  two  years.  1 1  soon  seemed  to  the  courts  that  it  was 
unjust  to  keep  out  of  practice  for  a  year  men  who  for  reasons 
satisfactory  to  themselves  did  not  go  to  a  law  school  while  stu- 
dents who  had  started  at  the  same  time  with  them  in  the  course 
of  legal  training,  and  who,  perhaps,  knew  no  more,  were  allowed 
to  practice;  as  a  result,  the  period  of  studentship  was  shortened 
so  as  to  allow  the  student  of  any  kind  to  present  himself  for 
examination  by  the  court  or  its  appointed  examiners  at  the  end 
of  two  years.  From  this  comes  the  strange  spectacle  that  at  a 
time  when  the  tendency  in  most  of  the  learned  professions  and 
occupations  is  toward  the  requirement  of  a  longer  course  of 
pre|)aration  than  has  existed  heretofore,  the  term  of  preparation 
for  the  legal  profession  has  actually  been  reduced.  It  hardly 
seems  right  or  in  keeping  that  while   the  medical  profession  is 
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struggling  to  make  a  thi'ee  years'  course  a  sine  qua  non  to  the 
]>n)i'essiou  of  tlic  healing  art,  the  legal  profet^ion  has  reduced  iu 
effect  its  course  to  two  years.  It  is  to  be  hoped  that  a  reaction 
will  take  place,  and  it  in  the  hope  of  assisting  in  such  a  react iou 
tliat  this  article  is  written. 

Improvement  in  I^al  education  can  be  brought  about  iu  two 
ways — flinty  by  the  courts;  second,  by  the  law  school,  an<l 
siiil  better,  by  both  co-operating.  Let  the  courts,  who  are 
responsible  morally  for  the  character  of  their  officers,  fix  iuflexi- 
bly  a  three  years'  rule  of  studentship,  applicable  alike  to  law 
school  student  and  office  student,  and  let  them  raise  the  char- 
acter of  their  examinations,  not  only  final  but  preliminary,  wliere 
preliminary  examinations  exist,  and  where  they  do  not  exist 
establish  them  and  require  all  students  to  pass  both  examina- 
tions. This,  it  would  seem,  could  be  easily  enough  done  ;  there 
\6  really  no  reason  which  sliould  stay,  or  should  be  expected  to 
stay,  the  hands  of  the  judges  in  reforms  of  this  character.  There 
is  some  difficulty  when  we  come  to  the  part  to  be  borne  by  the 
law  school ;  nevertheless,  the  difficulty  is  not  insuperable.  Let  the 
law  school  fix  its  term  at  not  less  than  three  years,  and  when  the 
expression  three  years  is  used  wc  mean  that  that  should  be  the 
term  rec[uired  for  the  ordinary  course  of  study  required  of  all  stu- 
dents who  arc  to  receive  diplomas  ;  it  should  not  include  any  of 
the  post  graduate  courses  of  study.  Here  the  objection  is  made 
tiiat  the  professors  are,  very  commonly,  compensated  either  by 
or  in  proportion  to,  the  fees  received  from  students,  and  that,  imless 
there  were  some  immediate  tangible  (i.  e.,  pecuniary  or  time-sav- 
ing advantage)  to  be  gained,  many  young  men  who  otherwise 
would  come  to  the  law  school  would  stay  away,  and  the  revenues 
of  the  professors  or  of  the  school  would  fall  off!  This  is  prob- 
ably true,  but  the  argument  is  worthless  except  upon  the  assump- 
tion that  the  professors  work  for  hire  only  and  are  willing  to 
sacrifice  thoroughness  of  work  to  pecuniary  recompense,  and  we 
would  be  sorry  to  think  so  meanly  of  men  sufficiently  learned 
to  fill  chairs  of  legal  instruction  as  to  think  that  money  was  the 
all  in  all  to  them ;  the  laborer  is  worthy  of  his  hire,  beyond  all 
question,  and  the  hire  ought  to  be  liberal,  but  not  the  man  who 
thinks  of  his  hire  only  or  mainly  when  the  labor  is  of  so  far- 
reaching,  so  important,  a  character  as  that  of  a  law  professorship. 
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As  to  institutions  in  which  the  professors  are  siilaried,  this  ob- 
jection takes  another  sliape,  and  it  may  be  said  the  school  can- 
not exist  if  attended  by  so  few  students.  In  that  case,  perhaps 
the  school  had  better  not  exist.  It  is  not  necessary  that  there 
should  be  a  very  great  number  of  law  schools,  and  there  will 
always  be  enough  earnest  students — men  desiring  the  great  aid 
to  be  derived  from  really  learned  profassors — to  support  a  suffi- 
cient number  of  realty  good  schools.  By  increasing  its  term, 
esi^ecially  if  the  diploma  be  not  |>ermitted  to  give  the  right  of 
admission  to  the  bar,  the  school  will  hold  itself  out  no  longer  as 
a  royal  road,  or,  rather,  a  short  cut,  to  green  pastures  of  practice, 
attracting  quite  as  many  unworthy  as  worthy  students,  but  as  a 
place  of  higher  instruction  in  the  science  of  law,  and  to  carry 
out  this  idea  it  should  either  insist  on  an  entrance  examination 
on  legal  rudiments,  or  it  should  give  to  its  students  a  drill 
therein  before  permitting  them  to  attend  the  lectures  of  the 
professors.  Ah  a  result,  the  school  may  have  fewer  students, 
but  it  will  send  out  more  thoroughly  equipped  men — it  wiil 
deserve  better  of  the  community. 

Action  of  the  kind  suggested  on  the  part  of  the  courts  and 
the  law  school  will,  we  think,  remedy  that  great  evil  that  we 
hear  so  much  about — ^the  overcrowding  of  the  profession.  The 
profession  is  not  overcrowded  with  fit  men,  but  it  is  ovcrctrowdeil 
with  men  i)ermitted  to  practice,  and  every  day  the  distinction 
between  the  lawyer  and  the  member  of  the  bar  is  exempli fie<l; 
and  the  distinction  is  apparent  to  lawyers,  but  not  to  the  out- 
side world.  As  a  result,  we  often  see  the  plausible  and  ignorant 
man  acquiring  a  practice  and  an  outside  reputation,  whereby  his 
clients  suffer  much  before  his  weakness  is  discovered. 

The  remedy  against  such  overcrowding  is  not  that  which 
the  bar  of  New  York  attempted  to  apply  about  the  time  when 
John  Jay  first  began  the  study  of  the  law,  namely,  refusing  to 
permit  young  men  to  pursue  the  study  of  the  law  and  to 
qualify  themselves  for  practice,  but  by  so  raising  the  standard  of 
attainment  requisite  for  admission,  that  none  but  fit  men  shall 
be  |)ermitted  to  enter  U{>on  the  practice  of  the  profession — 
raising  the  standard,  that  is,  to  such  a  height  that,  while  not 
beyond  the  reach  of  the  ordinary  educated  and  industrious  man, 
it  shall  be  such  that  the  fact  that  it  has  been  parsed  will  carry 
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with  it  an  assurance  to  the  public  that  one  who  has  been  ad- 
mitted to  the  bar  is  competent,  intellectually  and  morally,  to  take 
charge  of  the  interests  which  clients  may  be  expected  to  intrust 
to  him.  That  it  is  to  the  very  great  interest  of  the  public 
that  admission  to  the  bar  should  carry  with  it  the  strongest 
possible  assurauoe  of  actual  fitness  on  the  part  of  the  person 
admitted  is  a  remark  so  evident,  so  trite,  that  one  hesitates  to 
write  it  down,  but  we  sometimes  lose  sight  of  the  fact  that  such 
assurance  can  be  given  through  the  combined  action  of  the  court 
and  the  law  schools,  and  that  to  do  so  is  a  solemn  duty  which 
they  owe  to  the  public 

Henby  BuDa 


RECENT  AMERICAN   DECISIONS. 

Texcu  Court  of  AppecUa. 
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The  Texas  Act,  imposing  an  occupation  tax  upon  traTeling  merchanta 
"dram men,**  or  solicitors  of  trade  bv  sample  or  otherwise,  does  not  cuntra- 
yene  the  clause  of  the  FeHeial  Constitution  proyidlnglbr  the  regulation  of 
commerce  between  the  States  bjr  Congreas. 

EMUu  V.  Taxing  District^  120  U.  S.  489,  disapproTed. 

Original  application  for  writ  of  habeas  corpus  to  Court  of 
Appeals. 
Tbe  opinion  states  the  facts. 

John  A.  Kirlicka,  for  petitioner. 

Assudant  AUorney-Oeneral  Davidson^  for  the  State. 

White,  P.  J. — ^This  is  an  original  application  to  this  court 
for  the  writ  of  habeas  corpus^  in  which  it  is  alleged  that  the 
applicant  is  illegally  restrained  of  his  liberty  for  failure  and 
refusal  to  pay  a  fine  of  $35  imposed  upon  him  by  a  justice  of 
the  peace  of  Harris  county,  on  the  charge  of  pursuing  the  occu- 
pation of  a  commercial  traveler,  drummer,  or  solicitor  of  trade 
by  sample,  without  having  paid  the  occupation  tax  prescribed 
by  law  on  said  occupation. 

It  is  admitted  that  applicant  is  a  citizen  of  Loubiana^  and 
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that  he  did  pursue  such  ooeupation  in  Harris  eoniify,  State  of 
TezaSy  without  having  \md  said  occupation  tax.  It  is  admitted 
that  the  law  has  been  violated,  as  charged.  But  it  is  alleged 
that  the  statute  law  of  the  State  of  Texas,  under  which  ])eti- 
tioner  was  tried  and  is  restrained  iu  his  liberty,  is  unconstitu- 
tional and  void,  in  that  it  is  in  violation  of,  repugnant  to,  and 
contravenes  the  interstate  commerce  clause  of  the  Constitution 
of  the  United  States.  Thus  it  will  be  seen  that  a  direct  attack 
is  made  upon  the  constitutionality  of  our  State  law  which  regu- 
lates the  matter,  and  the  question  of  its  constitutionality  is  the 
only  one  to  be  determined  in  this  proceeding.  AVe  find  the 
statute  complained  of  contained  iu  chapter  17,  Gen.  Laws  Called 
Sess.  17th  Leg.  pp.  18,  19,  e^  aeq ,  and  the  particular  provision 
attacked,  which  is  in  part  an  amendment  to  article  4665,  Bev. 
St.,  reads  as  follows,  viz. : 

*'From  every  commercial  traveler,  drummer,  salesman,  or 
solicitor  of  trade  by  sample  or  otherwise,  an  annual  occujiation 
tax  of  $35,  payable  in  advance,  provided,  that  the  tax  herein 
required  to  be  paid  by  such  commercial  traveler,  drummer, 
salesman,  or  solicitor,  shall  be  paid  to  the  comptroller  of  public 
accounts,  whose  receipts,  under  seal,  shall  be  evidence  of  the 
payment  of  such  tax ;  and  provided,  further,  that  no  county, 
city,  or  town  shall  levy  or  collect  any  occupation  tax  upon  such 
commercial  traveler,  drummer,  salesman,  or  solicitor :  provided, 
that  nothing  herein  contained  shall  apply  to  any  one  soliciting 
subscriptions  for  religious,  literary,  or  historical  books  or  maps, 
or  to  persons  soliciting  for  nurseries,  newspapers,  and  grave- 
stones: provided,  further,  that  every  commercial  traveler,  drum- 
mer, salesman,  or  solicitor  of  trade  shall,  on  demand  of  the  tax- 
collector  of  any  county  of  the  State,  or  of  any  peace  officer  of 
said  county,  exhibit  to  such  officer  the  comptroller's  receipt 
above  mentioned;  and  every  commercial  traveler,  drummer, 
salesman,  or  solicitor  of  trade  who  shall  fail  or  refuse  to  exhibit 
said  receipt  to  such  officer  on  demand  by  him  shall  be  deemed 
guilty  of  misdemeanor,  and  fined  in  a  sum  not  less  than  $25 
nor  more  than  $100." 

This  is  a  general  law,  and  an  infraction  of  its  provisions  is 
expressly  declared  to  be  a  misdemeanor  punishable  by  fine. 
Another  of  our  general  statutes  provides  that  iu  misdemeanor 
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caseSy  where  a  partj  has  heen  legally  tried  and  fined,  he  may  be 
imprisoned  in  the  county  jail  until  said  fine  and  costs  are  paid ; 
so  that,  if  the  statute  in  question  be  constitutional,  a  party  con- 
victed for  its  violation  may  suffer  conjointly  both  fine  and  im- 
prisonment. 

It  is  urgently  contended  that  this  statute  is  in  conflict  with 
article  i,  §  8,8ubd.  3,  Const.  U.  8.,  which  declares  that  Congress 
shall  have  the  power ''to  regulate  commerce  with  foreign  na- 
tions and  among  tlie  several  States  and  with  the  Indian  tribes ;" 
and  we  are  most  confidently  cited  by  counsel  for  applicant, 
in  support  of  this  position,  to  the  case  of  Robbins  v.  Taxing 
District  Shelby  Co,  (recently  decided  by  the  Supreme  Court 
of  the  United  States,  March  7,  1887),  in  which  it  was, 
in  substance,  held  that  ''a  statute  imposing  a  license  tax 
U)K)n  drummers  and  others  selling  by  sample  within  a  certain 
taxing  district  is  a  regulation  of  interstate  commerce,  and  there- 
fore unconstitutional  as  applied  to  citizens  of  other  States." 

We  are  free  to  admit  that  a  majority  of  the  court,  in  that 
case,  so  held  the  law  to  be.    We  are  free  to  admit  that,  if  the 
decision  of  the  majority  be  correct,  it  settles  the  law  of  this  case 
in  favor  of  the  position  assumed  for  applicant.     We  arc  further 
free  to  admit  that  in  all  cases  involving  clearly  and  unquestion- 
ably the  constitutionality  and  validity  of  State  laws  with  refer- 
ence to  provisions  of  the  Constitution  of  the  United  States,  the 
decisions  of  the  Supreme  Court  of  the  United  States,  clearly, 
certainly,  and  unequivocally  expressed  upon  those  questions, 
should  and  ought  to  be  binding  upon  the  State  courts,  because 
we  fully  recognize  that  ^'  it  is  essential  to  the  protection  of  the 
national  jurisdiction,  and  to  prevent  collision  between  the  State 
and  National  authority,  that  the  final  decision  upon  all  questions 
arising  in  regard  thereto  should  rest  with  the  courts  of  the 
Union."    Cooley,  Const.  Lim.  (5th  ed.)  p.  16.     But  such  de- 
cisions, no  more  than  the  decisions  of  the  State  courts,  are  or 
should  be  binding  upon  the  latter,  if  in  themselves  unwarranted 
assumptions  of  constitutional  authority — invocations  of  the  Fed- 
eral power,  where  such  power  does  not  and  was  never  intended 
to  apply  and  operate ;  and,  moreover,  where  said  decisions  are 
directly  in  conflict  with  well-adjudicated  cases  of  the  same  court, 
which  are  not  overruled,  and  which,  in  addition  to  their  equal 
Vou  XXXVI.— 11 
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authority,  are  based  upon  fundamental  aud  eternal  principles  of 
reasoDy  justice,  and  right. 

We  do  not  propose  to  enter  upon  a  discussion  anew  of  tlie 
delicate  and  importaut  question  of  interstate  oommerce — ^a  ques- 
tion so  often  and  so  ably  discussed  in  the  debates  upon  the 
adoption  of  the  Federal  Constitution,  when  the  patent  defects  of 
the  Articles  of  Confederation,  intended  to  be  corrected,  were 
directly  present  in  the  minds  and  experience  of  the  framers  of 
that  instrument — a  question  so  often  discussed,  much  more  ably 
than  we  could  poosibly  hope  to  do,  in  the  many  adjudicated 
cases  which  have  come  under  judicial  investigation  in  the 
Supreme,  Circuit,  and  District  Courts  of  the  United  States, 
and  courts  of  last  resort  in  the  various  States  of  the  Union,  as 
well  as  in  standard  elementary  treatises  of  n*cognized  authority. 
On  the  contrary,  we  shall  content  ourselves  with  simply  stating 
certain  elementary  principles  of  government  involving  the  ques- 
tions, and  then  cite  the  authorities  bearing  directly  upon  the 
issue  presented  in  this  case. 

Mr.  Cooley,  in  his  work  on  the  Law  of  Taxation,  says:  ''The 
Federal  Constitution  also  provides  that  Congreas  shall  have  power 
to  regulate  commerce  with  foreign  nations  and  among  the 
several  States  and  with  the  Indian  tribes.  The  Constitution  and 
the  laws  made  in  pursuance  thereof,  being  supreme  over  the 
several  States,  the  power  of  the  regulation  cannot  be  interfered 
with,  limited,  or  restrained  by  any  exercise  of  State  authority. 
When,  therefore,  it  is  held  that  the  power  to  tax  is  at  the  discre- 
tion of  theauthority  which  wieldsit — a  power  which  may  becarried 
to  the  extent  of  an  annihilation  of  that  which  it  taxes,and  therefore 
may  defeat  and  nullify  any  authority  which  may  elsewhere  exi:st 
for  the  purpose  of  protection  and  preservation — it  follows  as  a 
corollary  that  the  several  States  cannot  tax  the  commerce  which 
ia  r^ulated  under  the  supremacy  of  Congress.  But  a  tax  on 
property  that  may  be  the  subject  of  commerce  under  con- 
gressional regulation  is  not  a  tax  on  commerce.^'  Page  62.  As 
to  the  general  power  of  taxation  of  business,  the  learned  author 
says:  ''Government  may,  in  the  discretion  of  its  legislature, 
levy  a  tax  on  every  species  of  property  within  its  jurisdiction; 
or,  on  the  other  hand,  it  may  select  any  species  of  property,  and 
tax  that  only.    The  same  is  true  of  occupations — government 
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may  tax  one,  or  it  may  tax  all.  There  13  no  restriction  iijwn  its 
])ower  in  this  r^ard,  unless  one  expressly  imposed  hy  the  Con- 
stitution." Id.  384.  Aj^tn,  he  says:  ''A  tux  on  the  privilege 
of  following  any  particular  employment  is  usually  confiiKHl  to 
those  which  in  some  particular  are  exceptional,  cither  because 
supposed  to  be  especially  profitable,  or  because  they  require 
8)^al  regulations,  or  because  the  privilege  is  in  the  nature  of  a 
franchise,  or  because  they  supply  a  general  demand;  so  that  the 
burden  imposed  will  be  generally  distributed.  But  no  employ- 
ment is  absolutely  exempt  from  the  liability  to  be  taxed.  The 
necessities  of  the  government  may  require  that  the  lowest  em- 
ployment, as  well  as  the  most  lucrative,  shall  contribute  to  its 
support;  and,  if  aoy  is  exempted,  motives  of  policy  will  govern 
the  discrimination.  When  the  tax  takes  the  form  of  a  tax  on 
the  privilege  of  following  an  employment,  convenience  in  col- 
lecting will  commonly  dictate  the  requirement  of  a  license,  and 
the  person  taxed  will  be  compelled  to  pay  the  taxes  as  a  condi- 
tion to  the  right  to  carry  on  the  business  at  all.  In  such  a  case 
the  business  carried  on  without  a  license  will  l)e  illegal,  and  no 
recovery  can  be  had  upon  contracts  made  in  the  course  of  it/' 
Id.  385. 

In  his  invaluable  work  on  Taxation,  Mr.  Desty  sums  up  the 
doctrine  thus:  ''A  law  imposing  a  license  tax  on  transient  per- 
sons doing  business  within  the  State  does  not  violate  the  provi- 
sions of  the  Federal  Constitution.  Transient  ))ersons  selling 
goods  within  the  State  by  wholesale  or  retail,  on  land  or  on 
water,  are  liable  to  pay  a  license  tax.  To  authorize  a  ])erson  to 
sell  foreign  merchandise  without  a  license,  he  nmst  have  re- 
ceived it  in  exchange  for  articles  of  his  own  manufacture  or  for 
productions  of  his  own  agriculture.  The  mere  fact  that  a  clerk, 
mercliant,  or  other  person  solicits  orders  or  favors  in  his  busi- 
ne^.s  does  not  necessarily  bring  him  within  the  law  authorizing 
a  license  tax  to  be  imposed  U|)on  solicitors.  The  law  means 
|>ersons  engaged  in  that  particular  class  of  business  for  a  profit 
or  as  a  means  of  livelihood.  *  ♦  ♦  ♦  A  drummer  or  a 
commercial  traveler  is  not  a  peddler,  because  he  does  not  carry 
with  him  the  goods  sold.  A  Stat«  law  imposing  a  license  fee 
U|)on  merchants  who  go  from  place  to  place  soliciting  orders  is 
not  unconstitutional  as  involving  a  duty  or  impost  on  imports, 
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or  a  regulation  of  oommerce,  or  unequal  taxation  ;  it  Is  a  l^iti- 
mate  tax  on  business."     2  Desty,  Tax'n,  1389«  1390. 

We  will  now  cite  some  of  the  State  decisions  involving  this 
question. 

In  Ward  v.  Maryland,  31  Md.  279,  it  was  held  <<that  it  is 
within  the  power  of  the  State  to  tax,  in  the  shape  of  a  license, 
any  trade,  business,  or  occupation,  when  carrietl  on  in  its  i>orderB 
by  those  who  are  not  permanent  residents  of  the  State,  whether 
foreigners  or  citizens  of  other  States;  that,  even  if  this  law  is  to 
be  r^arded  as  restrictive  [as  to  non-residents]  and  discriminat- 
ing [in  favor  of  her  own  citizens]  in  its  character  and  design,  it 
still  simply  imposes  a  tax  on  a  particular  business  carried  on  in 
a  particular  mode  within  the  limits  of  the  State,  which  it  is  per- 
fectly oompetent  for  the  legislature  to  regulate  and  restrain.^' 
That  case  wiis  carried  to  the  Supreme  Court  of  the  United  States, 
and  its  disposition  therein  will  be  noticed  hereafter. 

In  Cbfe  V.  Randolph^  31  La.  Ann.  535,  it  was  held  ^'that  the 
law  imposing  a  license  tax  on  transient  persons  doing  business 
within  the  State  does  not  violate  that  provision  of  the  Constitu- 
tion of  the  United  States  vesting  in  Congress  the  exclusive 
power  to  regulate  commerce  among  the  several  States.^' 

In  Seam  v.  Board  OomWa  Warren  Cb.,  36  Ind.  267,  it  was 
held  that  the  provision  contained  in  "An  Act  concerning  licenses 
to  vend  foreign  merchandise,"  etc.,  which  required  a  license  fee 
to  be  paid  by  traveling  merchants  and  poddlers  who  are  not 
residents  of  the  State  to  vend  foreign  merchandise,  is  not  in  con- 
flict with  the  interstate  commerce  clause  in  the  Constitution  of 
the  United  States. 

In  Bobbins  v.  laxinff  District,  13  Liea  303,  it  was  held  that 
the  law  providing  that  drummers,  and  all  persons  not  having  a 
r^ular  licensed  house  of  business  in  the  taxing  district,  oflering 
for  sale  or  selling  goods,  wares,  and  merchandise  therein  by 
sample,  shall  be  required  to  pay  a  specified  privil^e  tax,  is  con- 
stitutional and  valid.  This  case  went  to  the  Supreme  Court  of 
the  United  States,  and  its  reversal  is  the  decison  applicant  relies 
on  here. 

Let  us  now  cite  some  of  the  leading  cases  decided  in  the  United 
States  District  and  Circuit  Courts. 

In  re  Budolph  was  from  the  Circuit  Court  of  the  District  of 
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Nevada.  It  was  therein  held  that  a  statute  of  Nevada  whicli 
provided  that  every  traveling  merchant,  a^ent,  or  drummer^  or 
other  ])erson  selling  or  offering  to  sell  any  goods,  wares,  or 
merchaudiise  of  any  kind  to  be  delivered  at  some  future  time,  or 
carrying  samples,  and  selling  or  ofiering  to  sell  gixnis,  wares,  or 
merchandise  of  any  kind  similar  to  such  samples,  to  be  dclivereil 
at  some  future  time,  should  procure  a  license,  etc.,  and  further 
providing  that  any  person  pursuing  such  occupation  without 
lioease  should  be  guilty  of  a  misdemeanor,  did  not  violate  the 
constitutional  provisions  relative  to  laying  duties  or  imposts  on 
imports  and  interstate  commerce.     2  Fed.  Rep.  65. 

In  a  most  clalK>nite  and  wcll-oonsidered  opinion  in  Ez  parte 
J\ondonj  in  t  IicCircuit  Court  for  the  Eastern  District  of  Virginia, 
HuoiiEA,  J., cites  and  reviews  all  the  leading  cases,  and  his  con- 
clusions as  stated  in  the  syllabus  arc:  ''If  the  legislature  of  a 
State  frames  a  law  relating  to  merchants  and  sample  merchant***, 
with  the  intention  to  discriminate  against  uon-residents  in  favor 
of  rc'^idents,  and  against  goods  in  other  States  sold  by  sample  in 
favor  of  goods  held  within  the  State  for  sale^  and  if  the  legisla- 
tion has  this  practical  effect,  then  such  provisions  are  null  and 
void,  and  all  arrests  and  prosecutions  under  them  are  illegal. 
The  legislature  has  the  right  to  discriminate  against  sample 
merchants  in  favor  of  merchants,  the  State  being  sovereign  mis- 
tress of  her  own  policy  in  determining  what  classes  she  shall 
levy  a  license  tax  upon,  and  what  classes  she  sliall  exempt  from 
such  taxation,  and  in  deciding  how  lightly  or  how  heavily  she 
shall  make  such  tax.  The  assumption  that  a  mercliant  is 
necessarily  a  resident,  and  that  a  sample  merchant  is  necessarily 
a  non-resident,  Is  an  arbitrary  one,  and  one  which  a  court  of 
justice  has  no  right,  by  mere  inference,  to  accept  as  true.  It  is 
only  when  a  law  discriminates  against  a  foreign  resident  of  a 
certain  class,  or  against  the  goods  held  in  another  State  for  sale, 
in  favor  of  a  resident  of  the  same  class,  and  goods  held  within 
the  State  for  sale,  that  it  is  obnoxious  to  the  provisions  of  the 
National  Constitution  in  relation  to  the  privileges  and  immuni- 
ties of  citizens  of  the  several  States,  or  the  regulation  of  com- 
merce with  foreign  nations  and  among  the  several  States,  or  the 
prohibition  of  laying  imposts  or  duties  on  exports  or  imports.'' 
12  Fed.  Sep.  639. 
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In  ifemphis  A  L.  RdL  v.  Nolan  (Ciroiiit  Court,  Western  Dis- 
trict of  Tennessee)  it  was  held  that  **  a  license  or  privilege  tax 
imposed  by  a  State  on  tiie  business  of  an  express  com)niny,  en- 
gaged solely  in  commeroe  between  the  States,  where  there  is  no 
intention  by  this  means  to  obstruct  or  prohibit  the  business,  is 
not  unconstitutional/'  Tlie  learned  judge,  delivering  the  opin- 
ion, says:  '*As  I  read  the  cases,  the  principle  is  that  so  long  as 
it  is  not  a  direct  tax  on  pro|)erty  carrial  in  the  commerce  be- 
tween the  States,  imposed  either  on  the  goods,  or  indirectly  col- 
lected from  them,  and  is  only  a  tax  on  the  franchise  granted  to 
the  carrier  in  consideration  of  the  grant,  or,  what  is  the  same 
thing,  a  tax  or  tribute  demanded  for  the  privilege  of  doing  the 
business,  the  prohibition  of  the  Constitution  does  not  apply.  Of 
course,  in  analogy  to  our  State  adjudications,  if,  under  the  dis- 
guise of  taxing  a  franchise  or  privilege,  the  State  should  under- 
take by  excessive  taxation  to  obstructor  prohibit  the  business  of 
interstate  commerce,  the  constitutional  provision  would  protoot 
against  it/'     14  Fc<l.  Rep.  6J2. 

We  might  cite  many  other  authorities  which  upon  principle 
are  in  alignment  with  the  foregoing,  taken  from  elementary 
authors,  and  from  the  State  and  subordinate  Federal  courts;  but 
these  are  sufficient  to  serve  to  illustrate  the  unanimity  with  which 
the  question  has  been  settled  in  so  many  various  tribunals  of 
standing  and  ability,  inferior  to  none  in  the  country.  Another 
fact  connected  with  these  decisions  is  the  unanimity  and  can- 
fidence  with  which  they  cite  and  rely  upon  decisions  of  the  Su- 
preme Court  of  the  United  States  in  6upi)ort  of  the  conclusions 
they  announce.  This  becomes  passingly  singular  when  the 
liobbins  Qisej  here  relied  on,  states  an  entirely  diflferent  and 
contradictory  rule ;  and  that,  too,  without  overruling  previous 
decisions  of  the  same  court  in  diametrical  opposition  to  it. 

Let  ns  cite  some  of  these  decisions. 

In  Nathan  v.  Louisiana^  Justice  McLean  says :  "  Now,  the 
Federal  government  can  no  more  regulate  the  commerce  of  a 
State  than  a  State  can  regulate  the  commerce  of  the  Federal 
government.  ♦  ♦  ♦  The  taxing  power  of  a  State  is  one  of 
the  attributes  of  sovereignty ;  and  when  there  has  been  no  com- 
pact with  the  Federal  government,  or  cession  of  the  jurisdiction 
for  the  purposes  specified  in  the  Constitution,  this  power  reaches 


EX  PARTE  ASHER  85 

all  the  proi^erty  and  business  within  the  State  M*hich  are  not 
pn>perly  denominated  the  means  of  the  general  government, 
andy  a9  laid  down  by  this  court,  may  be  exercised  at  the  discre- 
tion of  the  State.  The  only  restraint  is  found  in  the  responsi- 
bility of  the  mcml)ers  of  the  l^islature  to  their  constituents.  If 
this  power  of  taxation  by  a  State  within  its  jurisdiction  may  be 
restricted  beyond  the  limitations  stated,  on  the  ground  that  the 
tax  may  have  some  indirect  bearing  on  foreign  commerce,  the 
resources  of  the  State  may  be  tliereby  essentially  impaired.  But 
State  power  docs  not  rest  on  a  basis  so  nndefinablc.  Whatever 
exists  within  its  territorial  limits  in  tlie  form  of  property,  real 
or  |)ersonal,  with  the  exceptions  named,  is  subject  to  its  laws, 
and  also  numberless  enterprises  in  which  its  citizens  may  be 
engaged.  These  are  subjects  of  State  regulation  and  State 
taxation,  and  there  is  no  Federal  power  under  the  Constitu- 
tion which  can  impair  this  exercise  of  State  sovereignty."  8  How. 
73.  Same  doctrine  is  declared  in  City  of  Xcio  York  v.  J/iYn,  11 
Pet.  102. 

In  Oibbons  v.  Ogderty  9  Wheat.  203,  the  court,  in  comment- 
ing on  inspection  laws,  uses  this  language :  ''  They  form  a  por- 
tion of  that  immense  mass  of  legislation  which  embraces  every- 
thing within  the  territory  of  a  State  not  surrendered  to  the 
general  government,  all  of  which  can  be  most  advantageously 
exercised  by  the  States  themselves.  Inspection  laws,  quaran- 
tine laws,  health  laws  of  every  description,  as  well  as  laws 
for  regulating  the  internal  commerce  of  a  State,  are  a  com- 
I>oncnt  part  of  this  mass.  *  ♦  *  Ifo  direct  general  |H)wer 
over  tiiese  objects  is  granted  to  Cong^ress,  and  consequently  they 
remain  subject  to  State  legislation."  See  also  Licerue  Ocuea,  5 
How.  504. 

In  Woodniff  v.  Parham,  8  Wall.  123,  it  was  held  that  "a 
uniform  tax  imposed  by  a  State  on  aU  sales  made  in  it,  whether 
they  l)e  made  by  citizens  of  it,  or  citizens  of  some  other  State, 
and  whether  tlie  goods  sold  are  the  produce  of  that  State  enacting 
the  law,  or  of  some  other  State,  is  valid."  This  doctrine  was 
reaffirmcil  in  Hinson  v.  Lottj  Id.  148,  where  the  same  State 
statute  was  involved  ;  and,  after  discussing  the  validity  of  the 
statute,  that  profound  jurist,  Mr.  Justice  Miller,  concluded  his 
opinion  by  saying :  ''As  the  effect  of  the  act  is  such  as  we  have 
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described,  and  it  institutes  no  legislation  >vhieh  discriminates 
against  the  products  of  sister  States,  but  merely  £ul)jcct:i  them  to 
the  same  rate  of  taxation  which  similar  articles  })ay  tiiat  arc 
niannfactured  within  the  State,  we  do  not  see  in  it  an  attempt  t'> 
regulate  commerce,  but  an  appropriate  aud  l^itimate  exercise  of 
the  taxing  power  of  the  State." 

When  the  case  of  Ward  v.  Maryland^  mipra^  came  before  the 
Supreme  Court,  the  judgment  of  the  State  court  was  reversed, 
and  the  act  declared  invalid — not,  indeed,  as  in  contravention  of 
the  interstate  commerce  provision,  but  because  it  imposed  a  dis- 
criminating tax  upon  non-resident  traders  trading  in  the  limits 
mentioned,  and  that  it  was  pro  tanto  repugnant  to  the  Federal 
Constitution  and  void.  The  provision  of  the  Constitution  which 
was  violated  was  that  which  guaranteed  and  secured  to  the  citi- 
zens of  each  State  all  privil^es  and  immunities  of  citizens  in 
the  several  States  (Const.,  art.  iv,  §2).  12  AVall.  418.  Mr. 
Justice  Bradley  alone  dissented,  he  being  of  opinion  that  the 
act  violated  the  interstate  commerce  clause,  and  that  it  would  fo 
do, '^although  it  imposed  upon  residents  the  same  burden  for 
selling  goods  by  sample  as  is  imposed  u])on  non-residents." 

In  the  subsequent  case  of  OAome\,  Mobile^  l(i  Wall.  479 
(opinion  by  Chief  Justice  Chase),  it  is  said :  ''It  is  as  impor- 
tant to  leave  the  rightful  powers  of  the  State  in  resjiect  to  taxa- 
tion unim]iaired,  as  to  maintain  the  powers  of  the  Federal 
government  in  their  integrity."  He  further  says,  si)eaking  of 
the  decision  in  the  case  of  Stale  Tax  on  Railway  Oroas  Receipts, 
15  WbIL  284  :  '^  The  whole  court  agreed  that  a  tax  on  business 
carried  on  within  the  State,  and  without  discrimination  between 
its  citizens  and  the  citizens  of  other  States,  might  be  constitu- 
tionally imposed  and  collected." 

These  two  last  cases  are  directly  in  point.  They  were  decided 
by  a  unanimous  court.  They  are  not  overruled  in  Rabbins  v. 
Taxing  Distrioty  relied  upon  by  applicant  in  this  case.  They  are 
directly  in  conflict  with  the  Robbins  Casey  and  the  Robbuis  Case 
is  simply  the  opinion  of  a  majority,  and  not  of  the  whole  court. 
Waite,  C.  J.,  in,  to  our  minds,  an  unanswerable  opinion,  con- 
curred in  by  those  profound  and  eminent  jurists.  Field  and 
Gray,  dissented  from  the  doctrine  announced.  Under  such  cir- 
cumstances we  do  not  feel  bound  by  the  Robbins  decision,  and, 
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not  believing  it  to  be  the  law  of  this  land,  we  will  not  consider 
it  as  of  binding  force  upon  us. 

As  conclusive  as  is  to  our  minds  the  able  dissenting  opinion 
of  the  chief  justice^  there  are  one  or  more  views  of  the  case 
which  he  did  not  elaborate,  and  which,  in  our  opinion^  should 
condemn  the  doctrine  announced. 

The  strongest  position  tending  to  support  the  doctrine  of  the 
Bobbins  Que  is,  perhaps,  that  taken  in  Brown  v.  Maryland^  12 
Wheat.  419.  It  was  there  said :  ''Any  charge  on  the  introduc- 
tion and  incorporation  of  the  articles  [of  commerce]  into  and 
with  the  mass  of  property  in  the  country  must  be  hostile  to  the 
power  given  to  Congress  to  regulate  commerce,  since  an  essential 
part  of  that  r^ulation,  and  principal  object  of  it,  is  to  prescribe 
the  regular  means  of  accomplishing  that  introduction  and  incor- 
poration.'' The  result  of  the  reasoning  in  that  case  was,  says 
Judge  Story,  ''  that  whatever  restrains  or  prevents  the  intro- 
duction or  importation  of  passengers  or  goods  into  the  country, 
authorized  and  allowetl  by  Congress,  whetlier  in  the  shape  of  a  tax 
or  other  charge,  or  whether  before  or  after  their  arrival  in  port^ 
interferes  with  the  exclusive  right  of  Congress  to  regulate  com- 
merce." Dissenting  opinion  in  City  of  New  York  v.  J/tVn,  11 
Pet.  161.  Now  for  the  application  of  this  doctrine  to  the  liob^ 
bine  Qiee.  In  the  opinion  of  a  majority  of  the  court,  it  is  con- 
ceded that  the  Tennessee  law  is  not  obnoxious  to  constitutional 
objection,  either  Federal  or  State,  in  so  far  as  citizens  of  Ten- 
nessee are  concerned;  and  that  as  to  them  it  may  be  legally  and 
rigidly  enforced— enforced  by  criminal  prosecution,  accompanied 
with  appropriate  fines  and  penalties.  In  other  words,  that,  ns  to 
citizens  of  Tennessee,  it  matters  not  that  the  action  of  the  State 
may  allow  them  to  restrain  and  prevent  the  introduction  of 
goods  into  the  country  and  be  valid,  the  same  action  is  invalid 
as  to  citizens  of  other  States,  merely  because  they  are  citizens  of 
other  States.  Such  doctrine,  to  say  the  least  of  it,  is  anomalous, 
if  not  paradoxical. 

Again,  as  stated  in  the  b^inning  of  this  opinion,  our  statute 
makes  it  a  misdemeanor  for  a  person  to  pursue  the  occupation  of 
a  drummer,  commercial  traveler,  or  salesmen  by  sample,  without 
having  first  paid  a  license  therefor.  To  do  so  is  a  criminal 
offense.  In  the  Robbine  Case,  under  a  law  of  similar  character^ 
Vox.  XXXVI.— 12 
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it  is  conceded  that  the  State  had  the  right  to  pass  and  cuforoe 
such  law  against  its  own  citizens.  But  the  startling  doctrine  is 
announced  that  this  same  law  is  invalid  and  unconstitutional, 
and  incapable  of  enforcement  as  to  persons  not  citizens  of  the 
State,  who  invade  its  territority  and  wantonly  violate  said  law 
witliin  its  jurisdiction;  in  other  words,  that  a  general  law  of  a 
State,  penal  in  character,  and  violative  of  ueitlier  the  Federal  nor 
State  Constitution,  is  binding  upon  none  save  its  own  citizens. 
We  have  been  accustomed  to  accept  as  elementary  truth  the 
doctrine  that  criminal  laws  are  not  resi)ecters  of  persons,  nor, 
indeed,  can  be,  and  that  as  to  them  no  class  of  individuals  may 
claim  special  immunity.  Upon  this  subject,  the  Supreme  Court 
of  the  United  States,  in  City  of  New  York  v.  Jl/it/n,  emphatically 
say:  ''No  one  will  deny  that  a  State  has  a  right  to  punish  any 
individual  found  within  its  jurisdiction  who  shall  have  com* 
mitted  an  offense  within  its  jurisdiction  against  its  criminal  laws. 
We  speak  not  here  of  foreign  ambassadors,  as  to  whom  the 
doctrines  of  public  law  apply.  We  suppose  it  to  be  equally 
dear  that  a  State  has  as  much  right  to  guard  by  anticipation 
against  the  commission  of  an  offense  against  its  laws,  as  to  inflict 
punishment  upon  the  ofifender  after  it  shall  have  been  committed. 
Uie  right  to  puniah  or  to  prevent  crime  does  in  no  degree  depend 
upon  the  dtSaenahip  of  tlie  party  who  ia  obnoxious  to  the  law.^^ 

The  Constitution  of  the  United  States  provides :  ''  The  citi- 
zens of  each  State  shall  bo  entitled  to  all  the  privileges  and  im- 
munities of  citizens  in  the  several  States."  The  doctrine  of  the 
Bobbins  Case  goes  further.  It  puts  a  premium  upon  non-citizen- 
ship, by  discriminating  in  its  favor  against  citizenship,  and  con- 
ferring upon  it  privileges  and  immunities  which  are  denied  to 
the  citizens  of  the  State.  To  such  a  doctrine  we  cannot  yield 
oar  assent. 

In  conceding  that  the  Tennessee  law  was  constitutional  and 
binding  as  to  the  citizens  of  that  State,  it  occurs  to  us  that  the 
majority  opinion  in  the  Bobbins  Case  virtually  and  in  fact  con- 
ceded whatever  of  merit  there  was  in  any  question  involved  in 
that  case  on  the  appeal,  and  that  the  concession  and  conclusion 
reached  are  directly  at  variance.  To  nullify  such  a  State  law 
by  judicial  action  is,  in  our  opinion,  to  exercise,  to  say  the  least, 
ji  doubtfttl  power,  if  it  is  not  a  direct  usurpation  of  unauthor* 
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izod  power,  warranted  neither  bj  the  letter  nor  the  spirit  of  the 
coast  it  utional  provision  invoked  to  sustain  it.  The  fact  that 
the  law  may  and  does  affect  more  citizens  of  other  States  than 
of  the  individual  State  is  no  criterion  by  which  to  judge  of  its 
constitutionality  or  validity.  Whenever  her  own  citizens  are  or 
may  be  equally  affected,  we  deny  that  courts  of  Federal  juris- 
diction may  question  the  motives  of  the  State  legislature  in  the 
passage  of  the  act,  much  less  declare  it  unconstitutional. 

The  statute  we  are  construing,  and  which,  in  this  proceeding, 
we  are  asked  to  hold  unconstitutional,  is  a  general  law  of  equal 
application  to  the  entire  State,  and  jpro  tarUo  is  less  objectionable 
than  the  Tennessee  law,  which  applied  only  to  a  taxing  district 
It  would,  in  our  judgment,  be  a  strained  construction  which 
would  hold  this  law  unconstitutional,  within  the  spirit,  much 
less  the  letter,  of  the  provision  of  the  Federal  Constitution 
regulating  eornmerce  between  the  SUUea. 

So  believing,  we  are  of  opinion  that  the  relator  is  not  illegally 
restrained  of  his  liberty  by  virtue  of  his  conviction  and  im* 
prisonraent  fur  a  violation  of  this  law.  He  is  therefore  re- 
manded to  the  custody  of  the  sheriff  of  Harris  county ;  and  it 
is  ordered  that  applicant  pay  all  the  costs  incurred  in  this  court 
by  reason  of  this  proceeding.  Ordered  accordingly. 


There  b  moch  appmrent  duoord 
in  the  adjudicatioiUi  arising  from  the 
interpretation  of  the  foreign  and 
intentate  oommeroe  datue  of  the 
Federal  Constitation*.  The  doctrine 
of  the  principal  case  ia  in  direct  con- 
flict with  recent  decisions  of  the 
United  6  ates  Supreme  Court,  as  well 
as  with  late  decisions  of  State  courts 
of  last  resort,  as  will  be  heresfter 
shown. 

The  Federal  Constitution  confen 
npon  Congress  the  power  *'  to  regulate 
oommeroe  with  foreign  nations,  and 
among  the  several  States,  and  with 
the  Indian  tribes."  Art.  i,  <8,3d 
par.  The  point  of  difficulty  seems 
to  be  as  to  wliat  constitutes  such  com- 


A  few  iUustratiTe  cases   will  be 


given.    A  provision  in  a  State  char- 
ter to  a  railroad  companr  that  the 
company  shall  pay  a  bonus  on  a  porr 
tion  of  its  eamlngn  to  the  State  from 
time  to  time,  is  valid,  as  a  State  has 
power  to  impose  conditions  npon  its 
own  grants  to  corporations:    M.  IL 
Oo.  V.  Maryland,  21  Wall.  456.   So  the 
Iowa  Act  of  Mait:h23,  1874,  to  estab- 
lish  reasonable  ma  imum    rates  of 
charge   for     the    transportation    oC 
freight  and  passengers  on  the  various 
roads  within  the  State  is  valid,  not 
being  a  regulation  of  interstate  com- 
merce:   ILIL  Oa,  Y.  Iowa,  04  U.  S. 
155.    See  Peik  v.  R.  R,  Co,  Id.  164. 
But  a  tax  upon  the  transportation  of 
passengers  may  be  a  tax  upon  com- 
merce.   Hence,  a  state  law    which 
requires  the  masters  of  vessols  en- 
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gaged  in  foreign  oommeroe  to  pajr  a 
■pedfied  sura  to  a  State  officer  for 
ereiy  paMenger  brought  from  a  for- 
eign ooantiy  into  the  State  is  nn- 
oonstitntional :  Smiik  t.  TSamer,  7 
How.  23S.  See  Ckif  iMMff  T.  Dreenum. 
M  U.  S.  275 ;  i»  rs  Ak  Fong,  13  Am. 
L.  Beg.  761 ;  8  Sawj.  144;  Batdenon 
T.  Mayor  <^N.  Y^  92  U.a  259.  And 
a  State  tax  npon  the  groos  receipts  of 
a.  steamship  compan/,  incorporated 
ander  its  laws^  which  are  derived 
firom  the  transportation  of  persons 
^d  propert/  bj  sea  between  difierent 
States  and  to  and  from  foreign 
ooontriesy  is  a  regulation  of  ioterstate 
eommeroe,  and  therefore  Toid :  PhUa. 
Steamship  Cb.  t.  jPauuyhxnua,  122  U. 
fi.  826.  This  case  questions  the 
decisions  of  Stote  Freight  T^x, 
15  WalL  232.  See  Indima  t. 
Awl  JESb.  Cb.,  7  Bias.  227.  So  a 
State  statute  wliich  IcTies  a  tax  npon 
the  gross  receipts  of  a  nuiroad  for  the 
carriage  of  frdght  and  passengers 
into,  oat  of,  or  thnogh  the  State,  is  a 
tax  upon  commerce  among  the  States 
and  therefore  Toid :  Fargo  t.  MielU' 
pon,  121  U.  S.  230.  See  the  Beading 
B.  JR.  Cb.  T.  iViHs  15  Wall.  232,  which 
contains  a  full  discussion  of  this  ques- 
tion. So  a  statute  attempting  lo 
legulate  the  rate  of  compensation  for 
transportation  of  freight  from  New 
York  to  Peoria,  111.,  or  from  Peoria 
to  New  York,  is  a  regulation  of  com- 
merce among  the  States:  Wabaeh 
By.  Cb.T.iUwo&t,118U.S.557.  See 
Otiiidatt  T.  Nendo,  6  Wall.  85 ;  Chrtoa 
▼.  IIL  CkfU.  R  B.,  59  Iowa  148; 
Hardg  T.  A.  T.  8.  F.  B.  B.,82  Kans. 

698. 

Laws  which  require  one  who 
peddles  articles  grown  or  mannfac- 
tured  in  a  foreign  oonntrj  to  h&ye  a 
license,  is  in  conflict  with  {  8,  art.  i, 
of  U.  S.  Const.,  as  an  attempt  to  regu- 
late foreign  commerce :  State  r.PraU 
(a  a  Vt,  May  28, 1887),  4  New  Eng. 


Bep.  357.  So  the  MlaKNiri  statnte 
prohibiting  the  driving  or  conveying 
of  anjr  Mexican,  Texas,  or  Indian 
cattle  into  the  State,  between  March 
1  and  Nov.  1,  in  each  year,  in- 
volves an  attempt  to  regulate  com- 
merce, and  is,  therefore,  void :  B.  R, 
Cb.  V.  Httsen,  95  U.  S.  465. 

It  also  seems  to  have  been  a  wdl- 
established  test  that  a  tax  law  or 
license  law  which  does  not  discrimi- 
nate between  diflerent  persons  en- 
gaged in  the  same  calling,  between 
foreign  and  domestic  corporations, 
dealers,  producers,  and  manufac- 
turers of  tlie  same  class,  is  not 
in  derogation  of  the  Constitution 
of  the  United  States,  simply  be- 
cause it  impoees  a  greater  burden 
upon  one  class  of  tradesmen,  produc- 
ers, manufacturers,  or  occupations* 
than  another,  as  long  as  it  does  not 
discriminate  between  persons  of  the 
same  class:  Machine  Cb.  T.  Gage,  100 
U.&C76;  Webber  y.  Virginia,  103  Id. 
344;  Ex  parte  Thornton,  4  IIu);hes,C. 
C.  220;  s.  c.  12  Fed.  Bep.  530;  In 
re  Watson,  15  Id.  511,  and  note; 
Broir7iT.//ouafoii,114U.S  622;  WaU- 
ing  V.  Michigan,  116  U.  8. 446 ;  Cooley 
on  Taxation  (2d  ed.)  99.  Thus,  in 
Ex  parte  Ilanmm  (D.  C.  Oregon), 
28  Fed.  Bep.  127,  it  was  held  that  an 
ordinance  of  the  city  of  Portland  re- 
quiring every  person  who  goes  from 
place  to  place  therein,  soliciting  the 
purchase  of  goods,  without  reference 
lo  the  place  of  their  product  or  manu- 
facture, or  offioing  to  sell  or  deliver 
the  same  by  sample  or  otherwise,  to 
take  oat  a  license,  does  not,  on  its 
face,  discriminate  against  the  products 
of  any  State,  and  therefore  it  is  not  a 
regulation  of  commerce,  but  only  a 
tax.  Deady,  J., said:  ''A  tax  or 
charge  for  a  license  to  sell  goods  is, 
in  effect,  a  tax  on  the  goods  them- 
selves:" WeUon  V.  Miuovri,  91  U. 
S.  278.    It  is  now  well  settled  that  a 
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tax  imposed  by  a  State,  directly  or  in- 
directly, oa  the  products  of  another 
State  when  brought  within  its  limits, 
or  oflered  for  sale  therein^  which,  in 
effect,  discriminates  against  said  pro- 
ducts and  in  faTor  of  the  State  im- 
posing  the  tax,  is  a  regulation  in 
restraint  of  commerce   among   the 
States,  and  as  such  is  a  usurpation  of 
the  power  conferred  on  Congress  by 
the  Constitution  of  the  United  States 
Ward  ▼.  Md^  12  Wall.  418;  WeiUm 
T.  Ifo^  91  U.  6.  275 ;  (?uy  t.  JSoK*- 
mort,  100  Id.  434 ;  WaUinff  ▼.  MdU- 
gan,  IIG  Id.  446.     On    the    other 
hand,  where  the  tax  or  charge  is  im- 
posed equal  ly  upon  the  products  of  the 
State  imjKMingit  and  those  introduced 
from  other  States,  the  law  or  ordi- 
nance imposing  the  same  is   not  a 
regulation  of  commerce,  but  only  a 
legitimate  exercise  of    the   taxing 
power  of  the  State:  Woodruff  r.  IKoT' 
kam,  8  Wall.  133 ;  Uumm  r.  LoU,  8 
Wall.  148 :  In   re  Rudolph  6  Sawy. 
295;  a.  c  2  Fed.  Bep.  65;  Ez  parU 
J2o6iiison,    12    Kev.    263.    See  also 
DtMtnet  of  Grfam^ia  T.  XTasiasoii,    2 
McArth.    153.    And     in   Ex    parte 
Ikornion,  4  Hughes  C.  C.  220;  s.  e. 
12  Fed.  Rep.  539,  it  is  said  that  if  a 
statute  makes  no  distinction  between 
resident   and    non-resident    sample 
merchants,  the  lattevcannot  complain 
of  a  tax.    A  State  lerying  a  lax  may 
discriminate  between  diflerent  classes 
of  tradesmen,  bnt  cannot  directly  or 
indirectly  diacriminaie  in  favor  of 
her  own  citixens  against  residents  of 
other  States,  nor  in  iSkTor  of  goods 
held  for  sale  within  her  own  terri- 
tory against  goods  held  for  sale  in 
other   States.    Seymour  t.    StaUj  61 
Ala.  52,  seems  to  be  a  contrary  decis- 
ion.   The  State  of  Alabama  passed  a 
law  requiring  all  persons  engaged  in 
business  and   professions  mentioned 
in  the  act  to  take  out  a  license.  After- 
ward a  law  waa  passed  making  it 


lawful  for  all  persons  **  to  peddle  and 
tell,  without  a  license,  all  thingi 
made  or  manufactured  by  them"  in 
the  State  of  Alabama. 

The  defendant  in  this  case  peddled 
sewing-machines  made  in  St.  Loni% 
Mo.,  without  taking  out  a  license  aa 
provided  in  the  first  act    The  court 
held  thai  the  law  providing  for  a 
license  was  binding  and  that  it  waa 
not  affected  by  the  subsequent  act% 
exempting   from   a   license  personii 
selling  manufactured  products  of  Ala- 
bama.   The  court  said:  "The  most 
that  can  be  said  of  the  latter  enact- 
ment is,  that  it  is  a  law  to  encourage 
manulacturing  in  this  State.    *    *   * 
Here    there    is   no   discrimination. 
Every  peddler  in  the  mode  mentioned 
pays  the  same  license  who  pays  any 
license  at  all."    It  is  apparent  that 
the  law  discriminates  against  goods 
of  other   States,  and    this  decision 
•eemi  to  stand  alone.    In  WMcr  ▼. 
rirginia,  103  U.  S.  344,  the  law  of 
Virginia  rerjuires  agents  for  the  sale 
of  manufactured   articles   of  other 
Statca  to  obtain  a  lioenie  to  seU  the 
same,  for  which  a  specific  tax  was  re- 
quired to  be  paid  for  each  county  in 
which  a  sale  or  ofler  of  sale  was  made^ 
but  it  did  not  require  such  license  to 
be  obtained  by  agents  selling  articles 
manufactured  in  Virginia  if  the  agent 
acted  for  the  manufacturer.    In  hold- 
ing   the   law   unconstitutional,   the 
court  said  (p.  330) :  '*  Here  there  is  a 
dear  discrimination  in  favor  of  home 
manufacturers  and  against  manufac- 
turers of  other  States.   Sales  by  man- 
ufacturers are  eflected  chiefly  through 
agents.    A    tax  upon   their   agents 
while  thus  engaged  b,  there foro,  a 
tax  upon  them,  and  if  this  is  made 
to  depend  upon  the  foreign  character 
of  the  articles,  that  is,  upon  their 
having   been  manufactured  without 
the  State,  it  b  to  that  extent  a  regu- 
lation of  commerce  in  the  articles 
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bttween  the  8Mm,  It  matters  not 
whether  the  tax  is  laid  directl/  upon 
the  articles  sold  or  in  the  form  of  11- 
eense  for  sale:"  WeUomY.  Uimmri^ 
91  U.  a  376.  and  Chmi^if  MoMe  r. 
KMhM^  102  Id.  691,  cited  and  ap- 
proTed* 

''A  lioenss  fee  exacted  from  dealers 
in  goods  not  produced  or  manufac- 
Inrsd  in  the  State,  before  thej  can  be 
sold  from  place  to  place  within  the 
State,  is  a  tax  upon  the  goods  them- 
selves^ and  inadmissible  when  no  such 
fee  is  exacted  from  those  who  deal  in 
goods  produced  or  manufactured 
within  the  State :"  Ooolej  on  Taxa- 
tion (2d  ed.,  93.  To  sameeflectis 
SUUe  T.  MeOimkia,  37  Ark.  862.  See 
Baktr  r.  Stott,  44  Id.  134;  Kern 
Home  Semimg  Maekim*  Cb.  T.  FUidker, 
Id.  139. 

In  Spe$r  ▼.  Cbmrnomwealtht  23  Qratt 
(Va.)  936,  it  was  held  that  a  State 
iUUnto  requiring  a  license  to  baob- 
feined  b/  erery  person  selling  goods 
bj  sample  who  was  not  a  **  resident 
merchant/*  does  not  discriminate  in 
feTor  of  citizens  of  the  Stete,  for  the 
reason  that  a  man  mnj  be  a  resident 
citizen  and  not  a  resident  merchant, 
andsieefana. 

But  the  recent  decision  of  the 
United  States  Supreme  Court  modifies 
this  doctrine  in  its  application  to  tra* 
▼elang  roerchanti^  agents,  and  drum- 
mers soliciting  orders  and  customers 
bj  sample :  Bobbuu  t.  Skelbjf  TatMg 
DiHrid,  120  U.  d.  489.  In  this  case 
plaintilT  in  error  was  engaged  in 
Memphis,  Tennessee,  in  soliciting  sale 
of  goods  of  a  Cincinnati,  Ohio,  firm, 
dealers  in  paper  and  other  artides  of 
stotioneiy,  and  exhibiting  samples 
for  the  purpose  of  effecting  such  sales 
-*-fln  employment  usuall  j  denominat* 
ed  as  that  of  a  "  drummer."  There 
was,  at  the  time  the  sales  were  made, 
a  statute  in  force,  applicable  to  the 
district,  which  prorided   that  *^all 


drummers,  and  all  persons  not  haTiqg 
a  regular  licensed  house  of  buMncMS 
in  the  taxing  district,  offering  for 
sale  or  selling  goods,  wares  or  mer- 
chandise therein,  bj  sample,  shall  be 
required  to  paj  the  sum  of  ten  dol- 
lars a  week  or  twent/-fire  dollars  per 
month  for  such  privilege,  and  no  li- 
cense shall  be  issued  for  a  longer 
period  than  three  months."  It  was 
made  a  misdemeanor  to  Tiolate  the 
stetute.  Stats.  Tenn,,  18S1,  c  96, 
{ 16.  Plaintifi'in  error  wss  convicted 
bj  the  trial  court  to  pa/  a  fine,  which 
judgment  was  affirmed  bj  the  State 
Supreme  Court :    13  Lea  803. 

The  question  of  the  case,  as  stotcd 
bj  the  Supreme  Court,  wss  "  Whether 
it  is  competent  for  a  Stete  to  Ictj  a 
tex  or  impose  anj  other  restrict  iona 
upon  the  citizens  or  inhabitento  of 
other  States,  for  selling  or  seeking  to 
sell  their  goods  in  such  State  before 
thej  are  introduced  therein."  The 
court  remarked:  ''To  saj  that  such  a 
tax  is  not  a  burden  upon  interstate 
commerce,  is  to  speak  at  least  unad- 
Tisedl J  and  without  due  attention  to 
the  truth  of  thiQgs." 

The  principles  esteblished  bj  this 
esse  are:  1.  That  the  Constitation 
having  given  to  Congress  the  |iower  to 
regulate  commerce  among  the  several 
Slates,  that  power  is  necesurily  ex* 
dnsive;  the  failure  of  Congress  to 
make  express  regulations  indicates  ite 
will  that  the  subject  shall  be  left  free 
from  anj  restrictions,  and  that  anj 
regulation  of  the  subject  bjr  the  Stetea 
is  repugnant  to  such  freedom.  2.  The 
onljr  waj  in  which  commerce  between 
the  otetes  can  be  legitimatei/  af- 
fected by  State  laws  is  when,  by  vir- 
tue of  its  police  power  and  ito  juria- 
diction  over  persons  and  propertj 
within  its  limits,  it  provides  for  the 
security  of  life  and  property,  or  im- 
poses taxes  upon  persons  residing 
within  the  State,  or  belonging  to  ite 
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popalfttlon,  or  upon  ATOcatioDs  pur- 
laed  therein,  not  directly  counected 
with  foreign  or  interstate  oommcroe. 
Bbadlet,  J^  proceeds:  "Batinmak- 
iog  such  internal  regulations,  a  State 
ainnot  impose  taxes  upjn  persons 
passing  throagh  the  State  or  coming 
into  it  mcrcljr  for  a  temporary  por- 
posc,  especially  if  connected  with  in- 
terstate or  foreign  commerce;  nor 
can  it  impose  such  taxes  upon  prop- 
erty imported  into  the  State  from 
abroad  or  from  another  State,  and  not 
yet  become  part  of  the  common  mass 
of  property  therein ;  and  no  discrim- 
ination can  be  mode  by  any  snch 
regulation  adversely  to  the  persons  or 
property  of  other  States;  and  no  reg- 
ulation can  ba  mido  directly  affecting 
interstate  commerce.  Any  taxation  or 
r^ulation  of  the  latter  character 
would  be  an  unauthorized  interfer- 
eoce  with  tlio  power  giren  to  Con- 
oTcr  the  subject.** 

The  contention  in  the  principal 
if  that  to  so  hold  is  discriminating 
against  domestic  citizens,  is  well 
answered  in  thu  case:  "To  say  that 
the  tax/'  says  Dradlxt,  J.,  '*if  in- 
Talid  as  against  drummers  of  other 
States,  operates  as  a  discrimination 
sgainst  drummers  of  Tennessee, 
sgainst  whom  it  b  conceded  to  be 
▼alid,  is  no  argnmept,  because  the 
State  is  not  bound  to  tax  its  own 
drummers,  and  if  it  does  so  whilst 
haring  no  power  to  tax  those  of  other 
Slates,  it  acts  of  its  own  free  will  and 
is  itself  the  author  of  such  diicrimi- 
nation." 

Waits;  C.  J.,  and  Field  and 
Gray,  J  J".,  dissented  on  the  ground 
that  the  license  was  in  effect  a  tax  on 
business,  and  as  there  was  no  diicrim- 
ination  between  citizens  of  Tennessee 
and  other  States,  the  law  was  Talid, 
eituig  fMHfrM  T.  MobtlCf  IG  Wall.  4S1. 
The  RMinM  Oau  has  been  cited  and 
■pproTed  in  Cbrsoa  t.  MaryUmd,  120 


U.  8.  602,  505 ;  Fargo  T.  ATich,,  121 
Id.  230,  210;  OuaehUa  Packet  Cb.  t.  "^ 
AikeHf  121  Id.  444,  417;  Phlada. 
SUamahip  Cb.  t.  Penna^  122  U.  & 
32G,  336;  Weatem  U.  Tel,  0*.  T.  iV»- 
d^oji,  122  Id.  347,  557. 

In  dnon  t.  Maryland ^  120  (T.  S. 
502,  it  was  held  that  the  law  of  Ma- 
ryland, which  provided  that  *'no  pei^ 
son  or  corporation  other  tluui  the 
grower,  maker,  or  manufacturer  shall 
barter  or  sell,  or  otherwise  dispose  of 
or  shall  offer  for  sale  any  goods,  chat- 
tels, wares,  or  merchandise  within  this 
State,  without  first  obtaining  licenat 
in  the  manner  prescribed,"  etc.,  is  un- 
constitutional as  applied  to  a  drum- 
mer for  a  New  York  house,  being  an 
attempt  to  regulate  commerce  among 
the  States. 

The  RMinM  Com  has  been  ap- 
proved in  xtvy  recent  State  decisions. 
The  Supremo  Court  of  Louisiana,  la 
SimmotiM  Hardwara  Cb.  T.  McGnvrt 
(S.  C.  La.  June,  18S7),  bases  its  de« 
citfion  upon  the  BMvm  Cue,  Here 
the  plaintifis  were  domiciled  and 
doing  business  in  St.  Louis,  l^lo.,  and 
in  the  prosecution  of  the  same  they 
imported  their  goods  and  wares  into 
Louisiana  for  sale,  in  unbroken  pack- 
ages, through  their  traveling  agents 
or  drummers,  who  risited  the  State 
soliciting  orders  and  customers  and 
making  sales  by  samples.  The  Lou- 
isiana law  provided  that  '*all  travel- 
ing agents  ofiering  any  species  of 
merchandise  in  this  State  for  sale,  or 
selling  by  sample  or  otherwise,  shall 
pay  •  •  •  a  license  of  fifty  duUars,** 
etc.  This  was  held  to  be  an  attempt 
to  r^[ulate  commerce  between  the 
States^  therefore  repugnant  to  the 
Federal  Constitution,  and  so  far  as 
such  traveling  aii^nts  as  m:iy  repre- 
sent principals  domiciled  in  other 
States  are  concerned,  the  tax  is  null  and 
void.  It  will  be  observed  that  the  laiT 
contained  no  discriminating  feature. 
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The  SapreiiM  Court  of  KoTada,  in 
the  Tei7  lute  ceaeof  E*  parte  Rowa^ 
UaU  (1887),  alio  foUowa  the  JtMina 
Chae.  Here  the  petitionerwaa  a  trmy- 
eling  aaleamaa  or  dnunmcr,  taking 
ordera  and  aelling  gooda  for  hia  prin- 
cipal, a  California  hoiue.  The  act  of 
NeTada  made  it  n  misdemeanor  to 
exercise  aoch  occupation  withoat 
baring  first  obtained  a  license  there- 
for. He  waa  conricted  in  the  lower 
oonrt,  and  upon  habeoM  €orpu$  was  dis- 
charged bj  the  Sapreme  Court.  After 
commenting  upon  the  ItMinM  Que, 
the  court  ofaaerred:  ''The  atatnte  of 


Tennessee  and  that  of  this  State  do 
not  matcriallj  differ.  Neither  impo- 
aes  a  tax  upon  citizens  of  other  States 
that  does  not  equally  apply  to  ita 
own  citizens,  nor  is  there  any  dis- 
crimination in  either  atatute  against 
other  States  or  their  products.  The 
principles  of  the  decision  of  the  Su- 
preme Court  in  the  RMine  Que  must 
be  accepted  as  establishing  the  un- 
constitutionality of  the  statute  under 
which  the  petitioner  waa  convicted." 

EuGEsrx  McQuiLLiH. 
St.  Louis,  Mo. 


Bvpreme  (hwri  of  Appeals  of  Wed  YirffiidcL 
BEVERLIN  V.  BEVERUN. 

Oommon-law  marriages  when  contracted  in  this  State  are  not  recognized  by 
onr  courts  as  Talid. 

No  marriage  contracted  in  this  State  is  valid  when  it  affirmatively  appears 
that  it  has  not  been  iolemniaad  according  to  the  requirements  of  our  statutes 
on  that  subject,  although  the  parties  may  thereafter  have  aasociateil  and  co- 
habited together  as  husband  and  wife. 

Appeal  and  gaptnedeaa  from  Circuit  Court,  Taylor  County. 
Bill  for  divorce.    The  opinion  states  the  case. 

John  W.  Mown  and  B.  F.  Martin^  for  appellant. 
8.  P.  MeCormick^  for  appellee. 

SxYDEBy  J. — Suit  in  equity,  instituted  November  20,  1 884, 
by  Elinbeth  Beverlin  against  Israel  A.  Beverlin,  in  the  Circuit 
Court  of  Taylor  county,  for  a  divorce  a  menta  et  thoro,  and  for 
alimony.  In  the  original  bill  the  plaintiff  alleged  that  she  was 
lawfully  married  to  the  defendant  in  the  State  of  Pennsylvania, 
in  June,  1861 ;  that  at  that  time  she  was  a  widow,  and  her  name 
was  Elizabeth  Foster,  and  that  from  the  date  of  said  marriage 
until  October,  1884,  she  and  the  defendant  lived,  associated,  and 
cohabited  with  each  other  as  husband  and  wife ;  that  in  Octo- 
ber 1884,  the  defendant,  by  his  harsh,  cruel,  and  inhuman 
treatment,  compelled  her  to  abandon  home  and  children,  and 
has  since  refused  to  permit  her  to  return,  etc. 
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In  April,  1885y  the  defendant  filed  his  answer  to  said  bill, 
denying  that  he  and  the  plaintiff  had  ever  been  married,  and 
averred  that  in  June,  1861,  the  plaintiff  had  a  lawful  husband, 
one  Edward  Foster,  living  in  Belmont  county,  Ohio,  and  that 
at  the  time  of  the  alleged  marriage  with  defendant  she  had 
a  suit  pending  for  a  divorce  from  said  Foster  in  the  Court  of 
Common  Pleas  of  said  Belmont  county,  which  was  afterward 
dismissed  at  her  costs;  that  said  Foster  continoed  to  be  the 
husband  of  the  plaintiff  until  October  31,  1873,  when  he 
died. 

In  July,  1886,  the  plaintiff  filed  an  amended  bill  in  which 
she  repeats  that  she  had  been  married  to  the  defendant  at  the 
time  and  place  stated  in  her  original  bill,  and,  by  way  of  amend- 
ment, she  avers  that  in  the  fall  of  1873  she  learned  that  one 
Edward  Foster  had  recently  died  in  Belmont  county,  and  she 
thereupon  conferred  with  the  defendant  as  to  the  possibility  of 
said  Foster  being  her  former  husband  and  the  probable  effect 
on  their  marriage,  and  the  action,  if  any,  they  should  take  in 
relation  thereta  The  bill  then  avers  that  ^^  finally,  for  pruden- 
tial reasons,  it  was  determined  to  take  no  public  action ;  but 
that  plaintiff  and  defendant  would,  and  they  did,  mutually  con- 
sent and  agree  to,  and  did,  reaffirm  their  former  marriage,  and 
became  and  continued  to  be  what,  in  truth  and  in  fiict,  they  had 
been  theretofore,  husband  and  wife ;  and  that  thereafter,  and  from 

that  day  henceforth,  to  and  until  the day  of  October,  1884, 

at  the  town  of  Grafton,  State  of  West  Virginia,  she  was  and  con- 
tinued to  be  the  wife  of  defendant,  living  and  cohabiting  with 
him  as  such,  performing  all  the  duties  of  a  devoted  wife,  and 
he,  the  defendant,  so  holding  the  plaintiff  out  to  all  persons  as 
such,  and  representing  to  all  persons  with  whom  plaintiff  and 
defendant  were  acquainted  that  plaintiff  was  his  wife,  as  in 
fact  she  was/' 

The  depositions  fully  prove  that  the  plaintiff  and  defendant 
lived  together,  oohabitated,  associated,  and  represented  them- 
selves as  husband  and  wife  for  over  twenty  years,  and  that  dur- 
ing that  time  they  kept  house  together,  and  four  children  were 
bcnn  to  them,  two  of  whom  are  still  living.  It  is  also  clearly 
proved  that  in  June,  1861,  at  the  time  the  plaintiff  alleges  she 
was  married  to  the  defendant,  the  plaintiff  was  a  married 
Vol.  XXXVL— 13 
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woman  and  the  wife  of  Edward  Foster ;  that  both  she  and  the 
defendant  knew  this  fact ;  and  that  she  coutinued  to  be  the  wife 
of  said  Foster  uutii  his  death,  whicli  occurred  October  31, 1873. 
There  is  no  testimony  in  regard  to  the  alleged  marriage  set  up 
in  the  amended  bill  as  liaving  taken  place  in  1873,  after  the 
death  of  the  plaintiiTs  husband,  Exlward  Foster,  except  the 
deposition  of  the  plaintiff  herself.  In  her  first  dejiosition, 
taken  beforo  the  filing  of  her  amended  bill,  the  plaintiff  testifies 
that  she  was  married  to  the  defendant  June  9,  1861,  in  West 
Alexander,  Pennsylvania,  before  a  justice  whose  name  she  does 
not  remember;  that  she  had  never  been  married  to  the  defend- 
ant at  any  other  time;  that  her  former  husband,  Edward  Fos- 
ter, was  then  dead,  and  had  died  long  before ;  that  she  had 
seven  children  by  said  Foster ;  and  that  he  had  died  about  thirty- 
two  years  ago.  In  her  deposition  taken  after  the  filing  of  her 
amended  bill,  the  plaintiff  testifies  that  in  1873  she  visited  the 
State  of  Ohio,  where  she  had  formerly  resided,  and  on 
her  return  home  to  Grafton  she  informed  the  defendant  thatahe 
had  heard  her  former  husband,  EJward  Foster,  had  died  in 
Ohio  a  short  time  before,  and  that  then  she  and  the  defendant 
*^  had  a  talk  as  to  whether  it  was  necessary  that  we  should 
marry  again,  lie  said  that  it  was  legal,  and  that  we  need  not 
marry  again;  that  we  will  go  on  as  we  have  been,  doing  the 
best  we  can  for  our  children,  as  long  as  life  shall  last.''  And 
then,  in  an  answer  to  the  question,  '^Did  you  talk  over  and 
agree  as  to  how  you  should  be  and  live  in  the  future?"  she  says : 
**  We  lived  together  just  as  we  had  been,  as  man  and  wife.  I 
was  to  be  his  wife,  and  he  my  husband,  as  long  as  life  should 
last."  This  is  the  whole  of  the  evidence  in  support  of  tlie  al- 
ibied marriage  of  1873. 

The  testimony  of  the  defendant  was  not  taken,  but  he,  in  his 
answer  to  the  amended  bill,  denies  positively  that  he  ever  made 
any  statement  or  agreement  such  as  asserte<l  by  the  plaintiff,  or 
that  he  ever  pretendeil  or  admitted  to  her  that  she  was  his  wife 
or  he  her  husband,  as  both  of  them  well  knew  that  such  was 
not  the  fact. 

The  Circuit  Court  in  its  final  decree,  entered  April  1, 1886, 
decided  in  favor  of  the  plaintiff,  awarding  her  a  divorce  a  mensa 
et  ihoro  from  the  defendant,  and  requiring  him  to  pay  to  her 
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$250  annually  for  her  support.    From  this  decree  the  defend- 
ant has  appealed. 

The  fir&t  question  to  be  considered  is  whether  or  not  any 
marriage  ever  took  place  or  existed  between  the  plaintiff  and 
defendant.  If  there  was  no  marriage,  or  none  is  shown  by 
proofs^  then,  as  a  matter  of  ooursei  the  decree  of  the  Circuit 
Court  must  be  reversed  and  the  plaintiff's  bill  dismissed.  It  is 
distinctly  proved,  both  by  the  de(>osition8  and  documentary  evi- 
dence, that  the  plaintiff  was  on  January  25,  1838,  formally 
and  legally  married  to  fklward  Foster,  in  Belmont  county,  in 
the  State  of  Ohio;  that  she  lived  and  cohabited  with  said  Foster 
as  her  husband  from  that  time  until  about  the  year  1859,  and 
had  issue — from  seven  to  ten  children — ^by  that  marriage;  that 
she  knew  Foster  was  living  at  the  time  of  her  alleged  marriage 
in  June,  1861,  with  the  defendant,  and  that  said  Foster  con- 
tinued to  be  her  legal  husband  until  his  death,  in  0(^tol)er,  1873. 
It  is  consequently  im]H)ssible  that  the  alleged  marriage  of  June 
9,  1 86 1,  could  have  taken  place,  or  been  lawful  in  any  rcs|)ect. 
The  question  of  marriage,  therefore,  depends  entirely  u|)on  the 
allegations  of  the  amended  bill,  and  the  testimony  in  support  of 
them.  Both  the  facts  alleged  and  the  proofs  to  sustain  them 
have  been  before  fully  stated.  It  is  insisted  for  the  npi)ellee 
these  show  a  valid  common-law  marriage,  and  that  such  mar- 
riage, under  the  circumstances  in  thb  case,  is  valid  and  sufficient 
in  this  State. 

There  is  much  controversy  as  to  what  constitutes  a  valid 
oommon-law  marriage.  It  always  has  been  and  still  is  a  doubt- 
ful  question  in  England  :  Reg,  v.  MUliSy  10  Clark  &  F.  53 1 ;  1 
Bish.  Mar.  &  Div.,  §§  270, 278.  In  the  American  States  where 
such  marriages  have  been  recognized  and  held  valid  there  is 
considerable  diversity  as  to  their  requisites.  In  North  Carolina, 
Tennessee,  Massachusetts,  Maine,  and  Maryland  some  ceremony 
or  celebration  seems  to  be  necessary  to  a  valid  common-law  mar- 
riage, and  in  most  or  all  of  these  States  it  has  been  questioned 
whether  or  not  the  statutes  have  not  superseded  common-law 
marriages,  and  that  a  marriage,  to  be  valid,  must  be  in  conform- 
ity with  the  statutes :  Slate  v.  Samuel,  2  Dev.  &  B.  177  ;  Grisfiam 
V.  Stale,  2  Yerg.  589 ;  Com.  v.  Munson,  127  Mass.  459 ;  StaU  v, 
Hodgakma,  19  Me.  155 ;  Denison  v.  Denism,  35  Md.  361,  379. 
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The  rule  is  fally  as  liberal,  if  not  more  so,  in  New  York  and 
Pennsylvania,  than  it  b  in  any  of  the  other  States.  In  New 
York  it  has  been  held  that  no  religious  form  or  ceremony  of 
any  kind  is  essential  to  validity  of  the  marriage.  All  that  is 
requisite  in  that  State  is  that  the  parties  should  be  capable  of 
contracting,  and  that  they  should  actually  oontrad  to  be  man 
and  wife;  but  such  contract  must  be  proved  to  the  satisfaction  of 
the  court,  and  may  be  proved  by  the  wife  when  her  testimony 
is  corroborated  and  entitled  to  credit :  Bissell  v.  Bissdl^  55 
Barb.  325;  Van  Tuyl  v.  Van  Tuyl,  67  Id.  235.  In  Penn- 
sylvania  it  has  been  decided  that'*  marriage  is,  in  law,  a  civil  con- 
tract, not  requiring  any  particular  form  of  solemnization  before 
officers  of  church  or  State,  but  must  be  evidenced  by  words  in  the 
present  tense,  uttered  for  the  purpose  of  establishing  the  rela- 
tion of  husband  and  wife,  and  should  be  proved  by  the  signa- 
ture of  the  parties  or  by  witnesses  present  wheu  it  is  made. 
Therefore,  when  the  evidence  of  the  contract  was  the  declara- 
tion of  the  wife  that,  *  about  thirty-one  years  since,  she  went  to 
the  house  of  A.  S.,  to  live  with  and  keep  house  for  him,  under 
a  mutual  promise  and  agreement  that  they  would  sustain  to- 
ward each  other  the  relation  of  husband  and  wife,  and  that 
they  did  thus  live  and  cohabit  together,'  it  was  held  that  there 
was  not  proof  of  a  marriage  in  fact  :^'  Com.  v.  Stump,  53  Pa. 
St.  132.  I  have  been  unable  to  find  any  case  in  which  the 
courts  of  Virginia  or  of  this  State  have  ever  held  that  a  com- 
mon-law marriage  was  valid.  This  is  certainly  ])ersuasive  evi- 
dence that  such  marriages  have  never  been  regarded  as  valid  in 
these  States. 

Referring  to  the  facts  in  this  case,  it  does  not  seem  to  me 
that  they  are  sufficient  to  prove  a  marriage  according  to  the 
liberal  rule  adopted  in  the  States  of  New  York  and  Penn- 
sylvania. Before  any  pretense  of  a  legal  marriage  the  parties 
had  lived  and  cohabited  together  for  over  twelve  years.  It  is  a 
well-settled  rule  of  law  everjrwhere  that  a  cohabitation,  illicit  in 
its  origin,  is  prcsume<I  to  be  of  that  character  unless  the  con- 
trary b3  proved,  and  cannot  be  transformed  into  matrimony  by 
evidence  which  falls  short  of  the  fact  of  an  actual  contract  of 
marriage.  Such  contract  may  be  provc<l  by  circumstances,  but 
they  must  be  such  ai  to  exclude  the  inference  or  presumption 
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that  the  former  relatioa  ooatinaed,  and  must  satisfactorilj  prove 
that  it  had  been  changed  into  that  of  actual  matrimony  bj 
mutual  consent :  Faster  y.  Hauley^  8  Hun  68 ;  WiUiajM  v. 
WUliam8,  46  Wis.  464 ;  Appeal  of  Heading  F.  Ins.  &  TrxkA  Cb., 
23  Cent.  Law  J.  472  \  Hatdz  v.  Sealy,  6  Bin.  405. 

In  the  case  before  us  the  testimony  of  the  pretended  wife  is 
contradictory,  and  so  unsatisfactory  as  to  render  it  extremely 
improbable  and  unreliable.  But  if  we  admit  its  credibility,  it 
falls  far  short  of  establishing  any  actual  contract  of  marriage. 
It  simply  proves  the  continuance  of  the  illicit  association  and 
cohabitation  which  is  shown  to  have  existed  between  the  parties, 
without  interruption,  for  over  twelve  years  before  the  alleged 
marriage.  The  plaintiff  simply  says  that  she  and  the  defendant 
did  not  deem  it  necessary  to  marry  again,  as  they  considered 
their  former  illegal  marriage  legal,  and  that  they  thereafter 
lived  together  just  as  they  had  been  doing,  as  man  and  wife. 
There  is  no  semblance  of  a  diange  in  their  relations  or  actual 
agreement  of  marriage  shown  here,  and  this  is  all  the  evidence 
we  have  of  the  alleged  marriage.  But,  in  the  view  this  court 
takes  of  the  law,  it  is  unnecessary  to  rest  our  decision  upon  the 
conclusion  just  indicated.  We  think  our  statute  has  wholly 
superseded  the  common  law,  and  in  effect,  if  not  in  express 
terms,  renders  invalid  all  attempted  marriages  contracted  in 
this  State  which  have  not  been  solemnized  in  compliance  with 
its  provisions.  The  statute  in  force  in  this  State  in  1873,  when 
it  is  alleged  the  marriage  now  in  question  occurred,  is  embraced 
in  chapter  63,  Code  1868.  The  first  section  of  said  chapter 
provides  for  the  issuance bf  marriage  licenses;  the  third,  fourth, 
and  fifth  sections,  by  whom,  and  the  manner  in  which,  mar- 
riages may  be  solemnized ;  and  the  sixth  section  is  as  follows: 
''  Every  marriage  inthis  State  shall  be  nnderalicense,  and  solem* 
nizcd  in  the  manner  herein  provided ;  but  no  marriage  solem* 
niaerl  by  any  person  professing  to  be  authorized  to  solemnize 
the  same  shall  be  deemed  or  adjudged  to  be  void,  nor  shall  the 
validity  thereof  be  in  any  way  affected,  on  account  of  any  want 
of  authority  in  such  person,  if  the  marriage  be  in  all  other 
respects  lawful,  and  be  consummated  with  a  full  belief  on  the 
part  of  the  persons  so  married,  or  either  of  them,  that  they 
have  been  lawfully  joined  in  marriage ;  nor  shall  any  marriage 
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celebrated  within  this  State  between  the  17th  day  of  April, 
18G1,  and  the  1st  day  of  January,  1866|  be  void  by  reason  of 
the  same  having  been  solemnized  without  such  license/' 

AVhile  it  is  true  statutes  regulating  marriages  have  generally 
and  properly  been  construed  as  directory,  and  not  mandatory, 
since  marriage  is  a  natural  right,  and  one  that  existed  indepen- 
dent of  statutes,  any  commands  which  a  statute  may  give  con- 
cerning its  solemnization  should,  if  the  form  of  words  will 
permit,  be  interpreted  as  mere  directions  to  the  officers  of  the 
law  and  to  the  {Kirtics,  not  rendering  void  what  is  done  in  dis- 
regard thereof.  Consequently,  the  doctrine  has  become  estab- 
lished, as  a  general  rule,  that  a  marriage  good  at  common  law 
will  be  held  valid,  notwithstanding  the  existence  of  any  statute 
on  the  subject,  unless  the  statute  contains  express  words  of  nul- 
lity. This  rule,  however,  is  not  universal :  1  Bish.  Mar.  & 
Div.,  I  283.  It  seems  to  me,  therefore,  that  when  the  terms  of 
the  statute  are  such  that  they  cannot  be  made  effective,  to  the 
extent  of  giving  each  and  all  of  them  some  reasonable  opera- 
tion, without  interpreting  the  statute  as  mandatory,  then  such 
interpretation  should  be  given  to  it.  The  statute  under  consid- 
eration, in  express  words,  declares  that  '^ every  marriage  in  this 
State  shall  be  under  a  license,  and  be  solemnized  in  the  manner 
herein  provided.''  It  is  possible  that  these  words  standing 
alone,  should,  tinder  the  general  rule  just  state  \  be  interpreted 
as  merely  directory.  But  the  statute  does  not  stop  here.  It 
qualifies  these  words  by  provisions  which  would  be  wholly  use- 
less and  unnecessary  if  it  were  intended  and  should  be  held  that 
the  preceding  provisions  are  simply  directory.  It  is  declared 
that  certain  marriages  shall  not ''  be  deemed  or  adjudged  void  " 
because  the  person  solemnizing  them  did  not  in  fact  have  au- 
thority to  do  so.  It  also  declares  that  certain  other  marriages 
shall  not ''  he  void "  because  they  were  solemnized  without  a 
license.  These  exceptions  or  qualifying  provisions  seem  to  me 
to  be  equivalent  to  an  express  declaration  that  marriages  had  in 
this  State,  contrary  to  the  commands  of  the  statute,  and  not 
8ave<l  by  the  exceptions,  shall  be  treated  as  void.  It  is  appar- 
ent that  the  legislature  must  have  interpreted  the  statute  as 
making  the  excepted  marriages  null  and  void  without  the  ex- 
oeptiug  clauses,  for  otherwise  the  exceptions  would  bo  uselen^ 
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and  would  not  have  been  made.  The  introduction  of  tlie  ex* 
eniptions  is  necessary,  exclusive  of  all  other  iudq>endent,  extrin- 
sic exceptions.  The  maxim  is  clear,  *'  expreamm  fcunt  cesaare 
tadtum"  affirmative  specification  excludes  implicatiou :  Potter's 
D\var.  Sl  221 ;  Qxtea  v.  Knighi,  3  Term  R.  442. 

It  is  tlierefore  mv  conclusion  that  no  marriage,  or  attempted 
marriage,  if  it  took  place  in  this  State,  can  be  held  valid  here, 
unless  it  has  been  shown  to  have  been  solemnized  according  to 
our  statutes.  It  is  very  certain,  it  seems  to  me,  that  no  attempted 
or  pretended  marriage  can  be  held  valid  when  it  affirmatively 
appears  that  it  has  not  been  so  solemnized.  There  Ls  no  pretense 
tliat  the  pretended  marriage  sought  to  be  established  in  this  case 
was  solemnized  in  any  respect  according  to  the  requirement  of 
the  statute.  I  am,  therefore,  of  the  opinion  that  the  plaintiff 
and  defendant  in  this  case  never  were  legally  married,  and  that 
the  plaintiff  is  not  entitled  to  the  relief  prayed  in  her  bill.  I 
have  come  to  this  conclusion  with  less  regret  because,  by  the 
express  command  of  our  statute,  **  the  issue  of  marriage  deemed 
null  in  law,  or  dissolved  by  a  court,  shall  nevertheless  be  I^iti- 
mate.'*  Section  7,  c.  78,  Code,  p,  485 ;  Stonea  v.  Keding^  6 
Call.  143 ;  Rict  y.  I^ord,  3  Hen.  &  M.  228. 

For  the  reasons  stated,  the  decree  of  the  Circuit  Court  must 
be  reversed,  and  the  plaintiff's  bill  dismissed. 

Jouxsox,  Gbeen,  and  Woods,  JJ.,  concurred. 


In  mchard  v.  Brthm,  73  Pft.  St  140, 
the  court  said :  **  Marriage  is  a  ciTil 
contract  Jure  gendiur^^  to  the  Taliditjr 
of  which  the  consent  of  parties  able 
to  contract  is  all  that  is  required  bjr 
natural  or  public  law.  If  the  contract 
is  made  per  «er6a  cfe  present,  thongh  it 
is  not  consammated  bjr  cohabitation, 
or  if  it  be  made  -ptr  oer6a  difuXwro  and 
be  followed  bjr  consommatlon,  it 
amounts  t^ •  a  valid  marriage  in  the 
absence  of  all  cItU  regulations  to  the 
contrary." 

It  is  bclieTed  that  the  foregoing  b 
a  correct  statement  of  the  common 
law  of  marriage  as  recognized  bjr  the 
weight  of  authority :  2  Kent.  Com. 
87 ;  1  Black.  Com.  439. 


1.  Marnatjt  per  verba  de  presentL^^ 
According  to  the  weight  of  author! tj, 
the  present  consent  to  take  each  other 
as  husband  and  wife  seems  to  haye 
been  suiBcient  to  constitute  marriage 
at  common  law.  This  consent  maj 
be  expressed  Terballjr  or  in  writing, 
with  or  without  witnesses  or  some 
person  authorized  to  solemnize  the 
marriage,  without  an j  particular  form 
or  ceremony,  and  may  be  proTed  as 
any  other  contract :  Stew.  M.  A  D., 
I  84  $t  seg. 

''  It  is  a  present  and  perfect  consent, 
the  which  alone  maketh  matrimony 
without  either  public  solemnization 
or  carnal  copulation,  for  neither  is 
the  one  nor  the  other  the  essence  of 
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mairimonjr,  hj  consent  onlj :"  Bwin- 
bnme  £st^  {  4. 

^The  onlj  difierenee  between  a 
marriage  celebrated  b/  a  formal  cere- 
mon/  and  one  not  lo  celebrated  is, 
that  in  the  former  ease  the  regolar 
celebration  is  condosiTC  cTidence  of 
the  matoal  consent  requisite  to  the 
Talidit  J  of  the  marriage,  while  in  the 
latter  it  b  competent  to  rebut  the 
proof  of  the  marriage  bj  other  ctI- 
dence :"  Oa^im  r.  WanUU,  4  N.  Y. 

Cohabitation  does  not  appear  to 
haye  been  essential  to  the  Talidltjr  of 
marriage  per  verba  de  prtmmii :  (Xay 
Urn  T.  Warden,  4  N.  Y.  230;  Du- 
wmredy  t. lM/y,3  A«  K.  Marsh. 86S ; 

5  Bish.  M.  A  D.,  {  223.  Contra, 
FUryd  t.  Odveri,  63  Miss.  87 ;  ISiylor 
T.  SUiU,  52  Id.  84.  See  also  Cbit- 
wrigki  T.  McOwm,  &  Ct.  111.  June  17, 
1887.  ItissaidtohaTebeennecessarj 
hj  the  law  of  Scotland :  2  Parr.  Cont 
(7th  ed.)  75. 

"On  the  other  hand,  it  b  not  suffi- 
cient to  agree  to  present  cohabitation 
and  a  future  regular  marriage  when 
more  oonyenient,  or  when  a  wife  die, 
or  when  a  oeremonj  can  be  performed. 
*  *  *  To  constitute  marriage  the 
consent  must  not  be  attended  bj  an 
agreement  that  some  intenrening 
thing  shall  be  done  before  the  mar- 
riage takes  eflect,  as  that  it  be  publiclj 
solemnised:"  Oirtmrigki  r,  MeOown, 

6  C  111.  June  17, 1SS7 ;  Stew.  M.  A 
D.i  86;  2  Bish.  M.&.  D.  {  249;  Oir- 
wMad  T.  Suae,  12  O.  St.  553. 

2.  iUasenKibfii.— In  BimU  t.  Bia- 
eeU,  55  Barb.  424,  **  He  placed  the 
ring  upon  her  finger  stating, '  Thb  b 
jour  wedding  ring ;  we  are  married.' 
She  received  the  ring  as  a  wedding 
ring.  He  then  said :  *  We  are  mar- 
ried just  as  much  as  Charles  b  to  hb 
wife'  (referring  to  hb  brother  and 
sister-in-law).  '  I  will  lire  with  yon 
and  talco  care  of  jou  all  the  dajs  of 


mj  life  as  mj  wife.' "  Her  assent  Co 
this  was  held  to  constituie  a  Tolid 
marriage. 

In  HantM  t.  Sealy,  6  Binn.  (Pa.) 
405,  the  defendant  said :  ''I  take  jou 
(the  plaintiff)  for  my  wife,"  and  the 
plaintiff  being  told  that  if  she  would 
sajr  the  same  thing  the  marriage 
would  be  complete,  answered,  "  To  bo 
sure,  he  b  my  husband  good  enough.** 
Now  these  words  of  the  woman  do 
not  constitute  a  present  contract,  but 
allude  to  the  past  contract  which  f»he 
always  asserted  to  be  a  lawful  mar- 
riage. Thb  holding  seems  at  thb 
dbtance  too  literal  for  the  ordinary 
requirements  of  life. 

In  a  recent  Michigan  case,  CZoncy 
T.  Oanejf,  S.  C.  Mich.,  June  9, 1887, 
marriage  was  claimed  hy  yirtue  of 
cohabitation  under  the  following 
agreement : 

''Detroit,  Maich  24, 1886. 
"  An  article  of  agreement  made  and 
entered  into  hy  and  between  Mra. 
Mar  J  McCarthy,  of  Chicago,  Illinois, 
and  Dennb  Clancy,  of  Detroit,  Mich- 
igan. We  mutually  and  jointly,  from 
now,  henceforth  and  forever,  agree  to 
Htc  as  man  and  wife,  but  each  party 
retain  the  right  to  buy,  sell,  and  trans- 
fer their  respectiTC  properties  withoat 
question  of  the  other  party. 

''Mbs.  Mart  McCarthy. 
**  Denhis  Clakct. 
"TRbMss:  Hugh  Murray. 
**  Enmia  Murray." 

Thb  was  held  to  constitute  an 
agreement  for  illicit  cohabitation  and 
not  for  marrbge.  But  see  the  dis- 
senting opinion  of  Morse,  J. 

8.  Uarriage  per  verba  de  prencnfi 
approved, — The  doctrine  that  no  cele- 
bration was  necessary  to  the  Talidity 
of  marriage  at  common  law  has  been 
approved  in  Alabama,  California, 
Georgia,  Illinois,  Indiana,  Iowa,  Kan- 
sas, Kentucky,  Michigan,  Minnesotai 
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MissLisippL  Missouri,  New  York, 
Ohio,  PennsylTania,  and  Tennessee 
sod  hy  the  courts  of  the  United 
States:  Cbsea  cited  by  regpeetive  Staiei 
bdow. 

No  celebration  is  necessary  hy  the 
Uw  of  nature :  Richard  t.  Brehmt  73 
Pa.  St.  140.  Or  hj  the  civil  law: 
HtOett  V.  CW/twi,  10  How.  174.  Or 
bj  the  law  of  Scotland :  IkUrymple  ▼. 
DaltympU,  2  Hagg.  Const.  54;  Me- 
Adam,  y.  Walker,  1  Dow.  148.  Or  bj 
the  Canon  Law  previous  to  the  Coun- 
cil of  Trent :  Potion  y.  Philadelphia^ 
1  La.  Ann.  98. 

4.  Marriage  per  verba  de  pretenH 
d'uiapproretL — On  the  other  hand,  the 
courts  of  Maryland,  Massachusetts, 
and  North  Carolina  have  declared 
marriage  per  verba  de  preunti,  as  well 
as  per  verba  de  future  ewn  copula  to  be 
imperfect  at  common  law  nntil  cele- 
brated in  facie  eeeleaite — not  conferring 
rights  of  propert  J  upon  the  parties  or 
legitimacy  upon  their  children,  but 
onlj  the  right  to  compel  a  specific 
performance  of  the  marriage  contract 
in  a  spiritual  court.  See  catee  eited 
bdmt. 

This  is  the  yiew  finally  sustained 
by  the  English  courts.  In  Qtieen  y. 
SnUiM,  10  Clark  &  Fr.  634,  the  db- 
cussion  fills  374  pages,  and  the  court 
was  equally  divided  in  opinion.  This 
case  has  been  ably  criticised  by  Mr. 
Bishop  (2  BUh.  M.  A  D.,  {  275) 
and  in  Canada  {Breakeff  y.  Breakey,  2 
U.  C.  [Q.  B  ]  349).  It  has  been  fol- 
lowed, however,  by  the  later  finglLsh 
cases :  Beamish  v.  Beamith,  9  II.  L. 
Caa.  274 ;  Catherwood  v.  Qulony  13  M. 
&  W.  2C1.  See  Wigmore'e  Que,  2 
Solk.  438 ;  King  v.  Brampton,  10  East. 
282 ;  Dalrymple  v.  DalrympU,  2  Hagg. 
C.  R.  79. 

5.  Marriage  per  verba  de  futuro  eum 
copula. — In  Duncan  v.  DuncoTi,  10  O. 
St.  181,  the  court  said:  "The  idea 
thmt  a  contract  for  a  future  marriage 
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followed  by  cohabitation  as  husband 
and  wife,  is  itself  a  valid  marriage  at 
common  law,  seems  to  have  obtained 
currency  on  the  credit  of  remarks 
made  by  several  elementary  writersof 
distinguished  learning  and  ability 
and  by  certain  judges  of  high  char- 
acter, speaking  by  way  of  obiter  dicta 
in  cases  in  which  this  question  was 
really  in  no  way  involved.  But  the 
better  opinion  now  seems  to  be  that 
these  remarks  are  unsupported  by  any 
case  actually  adjudicated  and  entitled 
to  be  considered  as  authoritative,  and 
that  such  a  contract  never  was  a  good 
marriage  at  common  law,  either  in 
this  country  or  in  England,  and  the 
mistaken  doctrine  seems  to  have  orig- 
inated either  in  the  inadvertent  con- 
founding of  what  might,  in  the  ab- 
sence of  rebutting  evidence,  be  good 
presumptive  evidence  of  marriage 
with  marriage  itself;  or  from  the  fact 
that  such  a  contract  per  verba  de  futuro. 
followed  by  cohabitation,  was  one  of 
which  the  Canon  Law,  as  adminis- 
tered by  Ecclesiastical  Courts  in  Eng- 
land until  restrained  by  statute,  would 
enforce  specific  performance." 

In  Chsncy  v.  Arnold,  15  N.  Y.  345, 
the  court  said :  '*The  principle  that 
a  promise  followed  by  intercourse  was 
in  some  sense  a  marriage  was  a  branch 
of  the  ecclesiastical  svstem,  resulting; 
from  the  acknowledged  jurisdiction  of 
the  ecclesiastical  courts  to  compel  the 
performance  of  such  marriages  by 
spiritual  censure.  Having  dispensed 
with  that  jurisdiction,  we  cannot  con- 
sistently acknowledge  any  marriage 
to  be  valid  which  requires  the  inter- 
vention of  a  spiritual  court  to  make  it 
perfect.  We  must  insist  upon  those 
circumstances  which  the  law  requires 
in  an  executed  contract  upon  any 
other  subject.  Mutual  promises  to 
marry  in  future  are  executory,  and 
whatever  indiscretions  the  parties  may 
commit  after  making  such  promises. 
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they  do  not  become  husband  and  wife 
until  thejr  have  actually  given  them- 
eeWes  to  each  other  in  that  rela- 
Uon." 

Howeyer,  the  authority  of  numer- 
ous elementary  writers  and  jurists  is 
found  in  support  of  the  doctrine  that 
a  good  common  law  marriage  may  be 
contracted  per  iier6a  defuimro  cum  co' 
pula:  2  Kent  Com.  87;  2  GreenL 
£t.  {  460 ;  1  Bottv.  Inst.  110;  Slarr 
V.  Peek,  1  HiU  (N.  Y.)  270;  Dw^ir- 
tdy  V.  FiMy,  3  A.  K.  Marsh.  369; 
TtUr  T.  Teter,  88  Ind.  494;  AmUw  t. 
Dupree^  38  6a.  173;  Ed.  MeOouulamd, 
52  CaL  568;  GiHwright  t.  2(eGown 
a  Ct.  lU.,  June  17,  1887.  See  also 
PaUon  y.  PkUaddphia,  1  La.  Ann.  98. 

The  question  does  not  seem  to  be 
one  of  great  diflBiculty  when  we  con- 
aider  thut^the  wp}da  is  presumed 
[only]  to  hare  been  allowed  on  the 
faith  of  the  marriage  promise,  and 
that  so  the  parties  at  the  time  of  the 
topviia  accepted  of  each  other  as 
man  and  wife;"  which  presumption 
may  be  rebutted.  "  If  the  woman  in 
surrendering  her  person  is  conscious 
that  she  is  committing  an  act  of  forni- 
cation instead  of  consummating  her 
marriage,  the  eopuia  cannot  be  con- 
nected with  any  prcTlous  promise 
that  has  been  made  and  marriage  is 
not  thereby  constituted :"  Po9t  v.  PoU, 
70  111.  484 ;  HMldkvmU  t.  Hepworth, 
98  Id.  123;  (hri¥rriffhl  T.  McOown, 
Supm. 

The  eopuia  must  be  in  fulfillment 
of  the  agreement  to  marry  or  in  con- 
summation of  such  a  contract.  The 
fact  that  sexual  intercourse  occurs 
after  an  agreement  to  marry  at  some 
future  day  is  not  of  itself  sufficient  to 
establish  the  marriage  relation.  To 
be  availing,  the  parties  at  the  time  of 
copula  must  then  accept  each  other 
as  husband  and  wife :  Slolta  v.  Doer* 
ing,  112  111.  234;  Peek  y.  Peck,  12 
R.  I.  485;  Ifarih  \.  Valk,  Dud.  £q. 


(S.  C.)  212 ;  Fhffr  y.  Fryer,  Rich.  Eq. 
Cas.  (S.  C.)  85. 

Thus  understootl,  marriage  per 
verba  de  futuro  cum  copula  becomes 
really  marriage  by  present  consent, 
and  the  term  one  of  conyenienoe 
simply. 

6.  ^cd  of  Statutes  on   the  $ubj»ci 
— CeUbralion    not  neeestary. — It  is  a 
well-established  rule  in  this  country 
that  a  marriage  good  at  common  law 
is  good  notwithstanding  the  existence 
of  any  statute  on  the  subject,  uuless 
the  Ktatute  contains  express  words  of 
nullity.    It  is  said  by  Lord  Stowell 
in  his  celebrated  judgment  in  the  case 
of  DalrympU  r.  Dalrymple,  2   Hagg. 
C.  R.  54,  that  "  marriage  in  its  origin 
is  a  contract  of  natural  law ;  it  may 
exist  between  two  individuals  of  dif- 
ferent sexes,  although  no  third  person 
exiRtod  in  the  world,  as  happened  in 
the  case  of  the  common  ancestors  of 
mankind.    It  is  the  parent,  not  the 
child,  of  civil  society.  In  civil  society 
it  becomes  a  civil  contract  regulated 
and  prescribed  by  law  and  endowed 
with  civil  consequences.    ♦    ♦    ♦    If 
it  should  be  said  that  positive  legisla- 
tion is  a  substitute  for  the  rule,  then 
this  positive  legislation,  like  the  rule, 
should  in  its  terms  be  restrictive  of 
the    natural    right  and  not    merely 
directory  as  to  the  mode  of  its  exer- 
cise.   If  it  be  not  restrictive  in  its 
terms,  then  the  rule  of  construction 
founded  on  the  serious  and  evil  con- 
sequences that  must  generally  result 
from  declaring  invalid  the  exercise  of 
the  riglit  will  apply :"     Carmiehad  y. 
State,  12 O.St.  553;  Duncan  v.  Dim- 
can,  10  Id.  181. 

This  rule  has  been  adopted  and 
no  celebration  is  required  to  render  a 
marriage  valid  in : 

Ohio, — Supra, 

Alabama. — Diekeroon  y.  Brown,  49 
Ala.  357 ;  CkmpbeU  y.  Oi^latt,  43  Id. 
57;  Staler. Murphy,  6  Id.  765. 
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Qdifornuu  —  EaL  McCdudand,  52 
Cal.  56S ;  OrtUiam  v.  Bennett^  2  Id. 
503;  EtL  TUeomb,  Mjrr.  Prob.  (Oil.) 


55. 


Oeorgia. — Askew  t.  Dupree,  30  Ga. 
173. 

TllmoUm—Cbrtvrighl  T.  McChnnif  8. 
C.  III.,  Jnne  17,  1887;  HebbU- 
theaiU  ▼.  llepworth,  98  111.  126 ;  Pbit  ▼. 
iW,  70  Id.  434. 

lonxL^JfcFarland  r.  MtFarland,  51 
la.  505  ;  Blawhard  t.  Lambert,  43  Id. 
223. 

LouisMTUL — Blasini  T.  Swc,  BUuini, 
30  La.  Ann.  1388 ;  Sue,  of  Hubce,  20 
Id.  97 ;  Holmes  ▼.  Holmes,  G  Id.  463; 
Baton  Y.  Philadelphia,  1  Id.  68. 

Michitjan. — Hatch  ins  r,  Kimmel,  31 
Mich.  127;  Clancy  v.  CUincy^  8.  C. 
Mich.,  June  9^  1S87 ;  Meiai^x.  Moore, 

90  U.  8.  70 ;  Peet  t.  Peel,  52  Micb. 
4G4. 

iliancioto. — Stater,  Worthiwflmi,  23 
Minn.  528. 

MississippL — Haryroves  T.  7%om/>- 
foii,  31  Miss.  211 ;  Handle  v.  Pegrwn, 
49  Id.  751 ;  Floyd  v.  Oi/tere,  53  Id.  37. 

3rtgaouri. — Dyer  v.  Brannock,  GO 
Mo.  391;  Bayer \.  Divdy,h%  Id.  510. 

AVw  Hampshire,  -—  Ijtndonderry  T. 
Cftesfrr,  2.  N.  11.  268.  But  see  Dun- 
barton  Y.  Franklin,  19  Id.  257. 

Xew    York, — Hynes  v.   McDermoU, 

91  N.  Y.  451 ;  Hayes  T.  PeopU,  2-3  Id. 
390;  Chiyo/fc  v.  Ferne,  23  Id.  90; 
Oitney  T.  Arnold,  15  Id.  345;  Cfa^ti 
V.  TTonW^  4  Id.  230 ;  Van  Tuyl  v. 
Van  Tayl,  57  Barb.  235;  Bissell  t. 
Bijsetf,  55  Id.  325;  /n  re  7by/or,  9 
PaL  611;  Bose  v.  OfarA,  8  Id.  574; 
Fcnton  v,  Beed,  4  Johns.  52 ;  Davis  t. 
2)an>,  1  Abb.  N.  C.  140;  Starr  t. 
Peck,  1  Hill  270;  aOara  v.  £t««». 
/oAr,3?N.  Y.  296. 

Pcnnxylrania.  —  Commonwealth  ▼. 
iSttti)};),  53  Pa.  St.  132;  Est.  Briee,  11 
Phila.  (Pa.)  98;  Hants  v,  Sealey,  6 
Binn.  (Pa.)  405. 

SoiUh  Oatrolina, — Davenport  y.  Odd- 


wf«^,  10  8.  C.  317;  StaU  v.  WfutU-y, 
10  Id.  500;  Fryer  v.  Fryer,  Rich. 
Eq.  Cas.  (S.  C.)  85;  North  y.  Vulk, 
Dud.Eq.(S.C.)212. 

Witeonnin,^  Williams   T.   Williams, 
46WU.464;  8.  c.  32  Am.  Rep.  722. 

This  rule  also  obtains  in  ti;e  Fed* 
end  courts:  Meister  y.  Moore,  9ii  U. 
8.  76 ;  Holabird  t.  Mat.  If,  Ins.  Co.,  2 
Dill.  (C.  C.)  167 ;  8.  c,  12  Am.  L. 
Reg.  (N.  6.)  566;  Mathewson  T« 
Ph€enix  Iron  Foundry,  20  Fed.  Rep. 
2Sl',  JeweUy,Jttcell,l  IIow.218;  Pal- 
terson  r,  Gaines,  6  Id.  550.  But  iiee 
Holmes  y.  Holmes,  1  Abb.  C.  C.  523. 

7.  Oiebraiion  Necessary. — In  other 
States,  the  statutory  re^iuirements 
must  be  followed  or  the  marria^^e  is 
Toid.  In  Denison  v.  Denifon,  35  Md. 
300,  the  court  said:  **It  is  true  tho 
act  contains  no  cxpresfs  prohibition 
or  declaration  of  absolute  nullity  of 
marr.agecontnicted  per  verba  de  pre- 
sentif  but  it  is  plainly  to  be  perceived 
that  such  marriages  if  allowed  would 
contruTene  the  spirit  and  i>o!icy  of 
the  act.  The  implications  from  the 
provLtioos  of  the  act  are  exceedingly 
strong  against  such  marriages,  and 
the  practice  and  custom  of  the  i^eople 
of  the  8tate  have  been  so  universally 
in  conformity  with  what  would  ap- 
pear  to  have  been  the  ])oticy  and  re- 
quirement of  the  law,  that  such  cus- 
tom has  acquired  the  force  and  sanc- 
tion of  law ;  even  though  a  question 
could  be  made  as  to  the  technical  con- 
struction of  the  act  itself.  Besides, 
as  we  have  seen,  an  unsolemnized  coor 
tract  of  marriage  at  the  common  law 
is  inchoate  merely  or  incomplete,  he- 
ing  ineffectual  to  confer  many  of  the 
most  important  rights  of  the  matri- 
monial state,  and  to  supply  tlie  de- 
fect of  solemnization  positive  law  was 
required.  8uch  positive  law  has  been 
provided,  and  coasequently  a  mar- 
riage contracted  in  this  81  ate  merely 
per  verba  de  presenii  or  per  verba  de 
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fiituro  cum  copula  has  no  sanction  in 
our  law,  whatever  maj  be  the  law 
upon  this  subject  elsewhere."  See 
also  CUuBen  t.  Ctanen^  57  Md.  610. 
Bnt  see  CkaddiM  t.  BrtweTf  1  H.  & 
McM.  152. 

Substantially  the  same  rule  pre- 
vails and  a  celebration  is  necessary 
in: 

Kentueky.—Bj  statute,  £tiiU  t. 
Rofftn,  1  Buslu  62 ;  bnt  not  otherwise, 
Dumaredjf  r,  FiMy,  3  A.  K.  Marsh. 
808;  DonneUyr.  IhnneUif^S  B.Mon. 
113. 

MasaachuaeUi, —  QmmonweaUh  y. 
3/uti«oa,  127  Mass.  459 ;  Thompmm  t. 
Thompwn,  114  Id.  566;  Mil/ord  t. 
H'brfetter,7Id.4d.  Bnt  see  Porfofi  y. 
J/eriyy,  7  Gray  119. 

North  OBtroUneU'-Chok*  ▼.  Oooke^ 
PhU.  L.  (N.  C.)  583;  StaU  y.  Samud, 
2Dey.AB.(N.G.)177.  HvxiaeeStaU 
y.  Taeha-nortah, 64 N.  G. 614. 

Tennessee. — Boihaw  y.  State,  1 
Yerg.  177 ;  Qnskam  r.  State,  2  Id. 
588.  But  see  Andrem  y.  Page,  3 
Heisk.  653^  657. 

8.  Open  Quetlioii.— The  question 
hsfl  not  been  adjudicated  or  the  law 
is  still  unsettled  in  Ariaona,  ArlsanmB, 
Colorado,  Dakota,  Florida,  Idaho,  Mou' 
tanOf  Nebraska,  Nevada,  New  Mexico, 
UtaK  Virginia,  and  Wyoming, 

OmneetieuL — KibU  y.  Anlram,  4 
Gonn.  134;  Octhen  r.^omngton.  Id. 

209; 

Delaware,  —  (Celebration  probably 
necessary.)  Pettyjohn  y.  Pti^okn,  I 
Hou8t.(DeL)832; 


Indiana,^Teter  y.  Teter,  88  Ind 
494; 

KanaaB.^State  y.  Walker,  2G  Am. 
L.  Reg.  455 ; 

Maine.  —  (  Celebration  probably 
necessary.)  State  y.  IJodgskine,  19  Me. 
155;  Cram  y.  Bumham,  5  Id.  213; 
Brumwick  y.  Litchfield,  2  Id.  28 ; 

New  Jersey. — (Celebration  probably 
not  necessary.)  Goldbeek  y.  Goldbeck, 
18  N.  J.  Eq.  42 ;  Peanon  y.  Howey,  11 
N.J.L.12; 

Oregon. — Celebration  said  to  be 
necessary  in  Holmes  r.  Ilolmes,  1  Abb. 
C.  C.  525,  but  this  case  has  been  over- 
ruled as  to  California,  and  is  of 
doubtful  authority; 

Bhode  Island, — (Probably  no  cele- 
bration necessary.)  Peck  v.  Peek,  12 
R.  I.  485;  Matthewson  v.  Phaaiix 
Iron  Foundry,  20  Fed.  Rep.  281. 

Texas. — (Celebration  necessary  by 
Mexican  law  and  probably  by  present 
law.)  Rice  y.  Rice,  31  Tex.  174; 
Sapp  y.  Newsam,  27  Id.  537 ;  Lewis  y. 
Anus,  44  Id.  319 ; 

VermonL — Newbury  v.  Brunswick,  2 
Yt.  151;  State  v.  Rood,  12  Id.  39G; 
Northfield  y.  Plymtmth,  20  Id.  582. 

The  fact  that  the  party  solemnizing 
a  marriage  b  not  properly  authorized 
will  not  prevent  its  being  a  good  com- 
mon-law  marriage :  CfarmteAoe^y.iSka/e, 
12  O.  St.  553 ;  People  v.  Qirdler,  8.  C. 
Mich.,  Feb.  10,  1887 ;  Patterson  y. 
Oaines,  6  How.  550. 


Chas.  a.  RoBunrs. 


Lincoln,  Neb. 
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New  Forife  (hurt  of  Appeals. 
MOORS  V.  KIDDER  £T  AL. 

S.,  %  dealer  in  drugs  in  Boston,  obtained,  through  K.,  P.  &  Co.,  agents  for 
B.  Bros.  &  Co.,  London,  a  ictter  of  credit  directed  to  C.  C  li.  &  Co.,  Calcutta, 
8.'8  agent  for  the  purchaste  of  drugs,  suthorizing  him  to  draw  U[)on  B.  Bro4. 
A  Co.  to  the  extent  of  £3,0J J  for  goods  purchased  on  account  of  S.,  B.  Br:>s. 
&Co.'s  agency  to  liave  bills  of  exchange  to  that  amount,  if  accompanied  by 
bills  of  lading  of  the  goods,  filled  up  to  the  order  of  B.  Bros.  &  Co.  In  his 
acceptance  of  this  letter  of  credit,  8.  agreed  that "  all  property  which  shall  bo 
purchased  by  means  of  the  within  credit  *  *  *  *  together  with  the  bills  of 
lading  f  jr  the  same,  are  hereby  pledged  and  hypothecated  to  B.  Bros.  A  Co.  as 
collateral  security"  for  the  payment  of  the  bills  drawn  againH  the  credit, 
'^and  shall  ba  held  subject  to  their  order  on  demand,  with  authority  to  tike 
positession  and  dbpo:ie  of  the  same  at  didcreiion  for  their  security  or  reimbune- 
mcRt :  Held,  that  the  title  to  gijods  purchased  by  C  C.  B.  A  Co.  on  the  strength 
of  the  credit  and  shipped,  the  bill  of  lading  being  fille.l  up  lo  the  order  of 
B.  Broit.  &  Co.  in  accordance  with  the  term^  of  the  letter  of  credit,  was  in  IS. 
Bros.  A  Co.,  and  that  they  were  not  mere  pledgees  of  the  goods. 

One  intrusted  with  the  bills  of  lading  for  the  purpose  of  warehousing  the 
g>iod<i  in  the  name  of  the  owner,  U  not  intrusted  with  documents  of  title  for 
the  purpose  of  sale  or  procuring  aJvanoei  within  the  meaning  of  the  New 
York  factors'  act. 

Appeal  from  general  term.  Supreme  Court,  First  De[)art- 
ment 

Action  brought  by  Joseph  B.  Moors  against  Kidder,  Pcabody 
A  Co.,  Baring  Bros.  &  Co.,  and  John  B.  Hobby,  Sjqs  &  Co.,  to 
recover  the  possession  of  a  quantity  of  shellac. 

One  Swain,  a  dealer  in  dru^,  etc.,  in  B:>ston,  for  some  years 
had  been  in  the  habit  of  purchasing  merchandise  through  his 
agents,  Bancroft  &  Co.,  of  Calcutta,  who  bought  the  merchan- 
dise on  Swain's  account,  and  piid  for  it,  when  purchased,  by 
drafts  drawn  on  Baring  Br;)9.  &  C).  against  the  merchandise 
under  letters  of  credit  issue^l  to  Swain  by  Baring  Bros.  &  Co. 
through  Kidder,  Peabody  <&  Co.,  their  American  agents.  The 
letter  under  which  the  goods  here  in  dispute  were  purchased 
was  as  follows : 

"  Kidder,  Peabody  &  Co.,  40  State  Street, 

Boston,  August  3, 1881. 
"Messrs.  C.  C.  Bancroft  *  Cb.,  CidcaUa — Dear  Sirs  :    You 
are  hereby  authorized  to  value  on  Messrs.  Baring  Bros.  &  Co., 
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LfOndoQy  for  acconut  of  Paul  M.  Swain,  Esq.,  Boston,  Mass. 
by  bills  at  three  (3)  months'  sight  for  the  cost  of  any  shipment, 
of  goods  via  San  Francisco  and  thenoe  overland,  or  at  three  (3) 
to  six  (6)  months'  sight  for  the  cost  of  goods  by  any  other  route, 
direct,  or  under  through  bills  of  lading  to  Boston  or  New  York, 
to  the  extent  of  three  thousand  pounds  sterling  (say  £3,000  stg.), 
and  we  hereby  agree  with  the  drawers,  indorscrs,  and  bona  Jide 
holders,  respectively,  of  the  bills  drawn  by  virtue  of  this  credit, 
that  the  same  shall  b3  duly  honored  by  Messrs.  Baring  Bros.  & 
Co.,  upon  presentation  at  their  binking-honsc  in  London,  if 
drawn  and  negotiated  within  six  (6)  months  from  this  date,  and 
if  accompanied  by  bills  of  lading  for  such  goods  filled  up  to  the 
order  of  Messrs.  Baring  Bros.  &  Co.,  and  by  invoice  of  the  same 
to  their  order  for  the  account  of  whom  it  may  concern. 

''A  duplicate  of  such  invoices,  with  consular  certificate 
attached,  together  with  one  bill  of  lading,  to  be  sent  direct  to  us 
either  by  vessel  or  mail. 

**  Very  respectfully,  your  obedient  servants, 

[Signed]  "  Kidder,  Peabody  &  Co." 

In  his  acceptance  of  the  letters  Swain  agrees  that  '^all  prop- 
erty which  shall  be  purchased  by  m3ans  of  tlie  within  credit, 
*  *  *  together  with  the  bills  of  lading  for  the  same,  are 
hereby  pledged  and  hypothecated  to  Messrs.  Baring  Bros.  & 
Co.  as  collateral  security  "  for  the  payment  of  the  bills  drawn 
against  the  credit, '^  and  shall  b3  held  subject  to  their  onlcr  on 
demand,  with  authority  to  take  possession  and  dispose  of  the 
same  at  discretion  for  their  security  or  reimbursement.'' 

After  the  arrival  of  the  goods  at  Naw  York,  Swain  called  at 
the  office  of  Kidder,  Peabody  &  Co.,  who  had  possession  of  the 
shipping  papers,  and  from  whom  Swain  had  before  obtained  the 
shipping  papers  of  other  goods,  and  asked  for  the  papers.  When 
asked  what  he  was  going  to  do  with  them,  he  said  he  wanted  to 
enter  them  at  the  custom-house  and  warehouse  them  for  account 
of  Baring  Bros.  &  Co.  On  getting  the  papers,  he  gave  them  a 
receipt,  stating  that  ''such  invoice  and  bill  of  lading  are  deliv- 
ered to  me  for  the  purpose  of  enabling  me  to  enter  the  goods  re- 
ferred to  in  them  at  the  custom-house,  and  I  hereby  agree  to 
place  the  goods  in  storage  for  Messrs.  Biring  Bros.  &  Co." 
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Swain  entered  the  goods  at  the  custom-house  iu  the  name  of 
hid  broker,  who  warehoused  them  and  gave  the  warehouse  re- 
ceipt to  Swain,  who  then  pledged  it,  with  other  receipts,  etc.,  to 
the  plaintiff  for  a  loan.  KidJer,  Peabody  &  Co.  and  Baring 
Bros.  &  Co.  took  possession  of  the  i)ro|)erty  and  stored  it 
with  Hobby,  Sons  &  Co.,  and  the  plaintiff  thereupon  brought 
this  action. 

-E.  R.  Robinson,  for  appellant. 

Cluis.  B.  Alexander,  for  resi>ondents. 

Finch,  J. — The  entire  argument  of  the  appellant  turns  nj>on 
the  proposition  that  Swain  was  the  general  owner  of  the  shel- 
lac and  the  Barings  merely  pledgees.  Upon  that  assumption 
the  argument  runs  smoothly  to  its  conclusion,  and  encounters  no 
serious  obstacle.  But  the  grave  trouble  is  in  the  assumption  it- 
self and  the  authorities  which  clash  with  it.  Tiic  general  sub- 
ject was  very  thoroughly  discussed  in  Farmers^  &  Mechanioa' 
Nat,  Bank  v.  Logan,  74  N.  Y.  673,  and  whether  the  doctrine 
there  declared  covers  the  facts  now  presented,  and  whether  they 
have  or  do  not  have  vital  distinguishing  features,  are  the  real 
subjects  for  our  consideration.  The  doctrine  stated  was,  in  sub- 
stance, tiiat  wliere  a  commercial  corresi)ondent,  however  set  in 
motion  by  a  principal  for  whom  he  acts,  advances  his  own 
money  or  credit  for  the  purchase  of  pro|)erty,  and  takes  the  bill 
of  lading  in  his  own  name,  looking  to  such  property  as  the  re- 
liable and  safe  means  of  reimbursement  up  to  the  moment  when 
the  original  principal  shall  pay  the  purchase  price,  he  becomes 
the  owner  of  the  property  instead  of  its  pledgee,  and  his  relation 
to  the  original  mover  in  the  transaction  is  that  of  an  owner  un- 
der a  contract  to  sell  and  deliver  when  the  purchase  price  is 
paid.  The  authorities  which  sustain,  and  the  reasons  which 
justify,  the  doctrine  need  not  be  repeated,  and  it  is  required  only 
that  we  determine  whether  it  applies  to  and  settles  the  case  in 
hand. 

There  are  some  facts  in  the  cited  case  which  are  not  in  this, 
and  there  are  some  in  this  which  were  not  present  in  that,  and 
to  these  and  their  effect  attention  must  be  directed.  In  that  case 
the  purchase  was  made  by  the  brokers  or  agents  of  him  who,  as 
the  ultimate  vendee,  may  be  termed  conveniently,  if  somewhat 
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inaccurately,  tlio  principal.  Such  brokers  wcr.)  l):i;'ors  ami  sellers 
on  CDininissiuii,  ai)<l,  it  is  said,  wore  tlie  et>nini(.M*ciaI  correspoiHl- 
euts  to  whom  the  rule  refers,  and  who  nt^cdofl  and  received  its 
j)n)tection,  while  here  the  only  (*uniincrcinl  corn'spondents  were 
Bancroll  it  Co.,  at  Calcutta,  who  ai'e  not  iKjfore  the  court  and 
whose  rii^hls  arc  n<»t  in  questi«>n.  Hut  liam.'rofl  &  Co.  were  the 
sellers,  and  not  the  buyers,  of  the  shellac,  in  their  relation  to  the 
parties  concerned.  They  pasM-d  their  title  either  to  the  Barings 
or  Swain,  and  while  they  were  commercial  corrcsix>ndents  in 
sonic  sense,  they  wt^re  not  such  within  the  rule  under  discussion, 
for  they  advance<I  nothing  on  the  creilit  of  the  proi)erty,  and 
parte<l  >vith  title  instead  of  taking  it.  The  Rirings,  although 
bankers,  were  equally  connnereial  correspondents,  and  they  took 
title  through  the  bill  of  lading  and  bought  the  ])ro|K*rty  on  their 
own  credit.  But  if  Bancntll  &  Co.  l>e  treated  as  the  commer- 
cial corres|K)mlents,  the  c:iso  is  not  changed.  Like  S..»ars  &  Daw 
in  the  Logan  OiHe,  they  bought  the  shellac  on  their  own  credit, 
or  with  their  own  money,  and  got  reimbursement  by  drawing 
upon  the  Barings,  transferring  title  to  them  hy  tlic  invoice  and 
bill  of  lading  to  their  onlcr,  as  Sears  &  Daw  did  to  the  discount- 
ing banker  in  the  Lor/nn  Ccme,  The  difference  in  the  manner  of 
making  the  advances  is  not  material.  In  each  case  the  bankers 
become  owners  or  pledgees. 

In  the  Logan  Case  the  purchasing  correspondent  took  from 
the  vendor  a  bill  of  sale  as  well  as  a  bill  of  lading  to  his  own 
order,  but  the  Barings  took  only  the  bill  of  lading  if  the  invoice 
to  their  order  w;ts  not  tantamount  to  a  bill  of  sale.  We  do  not 
deem  that  difiercnce,  if  it  was  one,  at  all  material.  The  title 
passed  as  effectually  by  the  latter  pa|)er  alone  as  if  it  had  been 
preceded  by  the  former,  for  we  have  uniformly  held  that  the 
bill  of  lading  is  the  evidence  of  title,  and  is  sufficient  to  vest 
the  ownership  and  absolute  control  in  him  to  whose  order  it  is 
drawn.  The  purchase  in  the  case  cited  seems  to  have  preceded 
the  shipment  so  as  to  make  natural  and  convenient  a  bill  of  sale 
covering  the  interim.  If  it  had  been  intended  in  this  case  to 
vest  the  general  ownership  in  Swain  and  make  him  the  pur- 
chaser, a  bill  of  sale  to  him,  or  an  invoice  to  his  order,  might 
naturally  have  been  made,  but  as  to  the  Barings  the  purchase 
and  the  shipment  wero  practically  coincident. 
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In  the  cited  case,  again,  the  bill  of  ladings  as  attached  to  and 
sent  forward  with  the  discounted  draft,  had  8tani[K>d  upon  it  a 
statement  addressed  to  the  original  principal  that  the  wlicat  and 
the  insurance  of  i(  were  pledged  to  the  plaintiff  as  security  for 
the  payment  of  the  draft,  and  that  the  wheat  was  ])ut  into  his 
custody  in  trust  fur  that  purpose,  not  to  l)e  diverteil  to  any 
other  use  until  the  draft  was  paid,  and  that,  upon  his  accepting 
and  paying  the  draft,  the  claim  of  the  plaintitf  would  cease.  This 
appears  to  have  been  an  effort  to  put  in  words  upon  the  bill  of 
lading  the  legal  meaning  of  the  transaction.  It  was  not  neces- 
sary to  the  certainty  or  scope  of  that  legal  meaning,  and 
amounted  only  to  a  precaution.  A  similar  distinction  was 
sought  to  be  drawn  in  the  cited  case  itself  between  it  and  Hank 
of  Toledo  V.  Shaw,  Gl  N.  Y.  283,  and  G9  N.  Y.  024.  In  that 
the  bill  of  lading  was,  when  forwarded,  accompanied  by  a  letter 
explicitly  directing  the  property  to  be  delivered  only  u|)on  pay- 
ment of  tiie  specified  purchase-nioncy.  The  comment  of  the 
court  iu  the  Logan  Case  was  l  '^  Such  agreement  was  but  putting 
into  terms  the  legal  effect  of  the  transaction  in  the  case  before 
us;  for  we  have  shown  by  authority  that  the  taking  of  the  bill 
of  lading  in  the  name  of  the  plaintiff  for  its  account  and  the 
discount  of  the  drafl  by  it  on  the  strength  thereof  c/Zd  transfer  to 
it  the  title  to  the  wheat.''  Indeed,  it  seems  to  me  that  the  title 
of  the  then  plaintiff  was  rather  weakened  than  strengthened  by 
the  matter  8tam{>ed  upon  the  bill  of  lading,  for  it  S}ieaks  of  the 
transaction  as  a  pledge,  when  in  truth  it  was  an  ownership,  and 
it  appears  to  be  for  that  reason  that  the  court,  in  upholding  the 
banker's  title,  founded  on  the  bill  of  ladinur^  speak  of  the  latter 
''even  with  the  modification  thereof  made  by  the  matter  stamped 
upon  it,"  and  ''  even  as  modified."  So  that  the  absence  of  the 
special  indorsement  in  the  case  at  bar  at  least  does  not  weaken 
the  bearing  of  the  Logan  Case  upon  it. 

But  a  much  more  important  suggestion  made  by  the  appellant 

is  founded  upon  the  terms  of  the  written  agreement  between 

Swain  and  Kidder,  Peabody  &  Co.  as  agents  of  the  Barings, 

which  was  intended  to  govern  and  control  the  entire  transaction. 

They  issued  a  letter  of  credit  addressed  to  Bancroft  &  Co.,  and 

authorizing  them,  for  account  of  Swain,  to  value  on  the  Barings 

by  bills  for  X3,000,  and  promised  to  accept  and  pay  those  bills 
Vol.  XXXVI.— 15 
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'•//"  iuvvmiijkiiihmI  by  liills  of  Ijifliiig  for  such  ij^ooiis  filUnl  up  to 
tlic  lynhiv  of  ilt'ssiN.  ]>:iriii<;  liros.  it  (.\».,  ami  by  invoio<j  of  llio 
sjimo  to  their  order  f>r  act'oaiit  of  whom  it  may  <'oiicem."  Swain 
on  his  part  a«^roeil  ti)  provide  funds  in  London  to  ni'M't  such 
hills  as  should  h«r  drawn  at  their  maturity,  and  that  *'all  prop- 
erly whirh  shall  hi*  punrhasi^l  Iiy  me:ins  «»f  the  within  <  re<lit, 
to«j;etlier  with  the  hills  of  l.idin;j;  for  the  sauK.',  are  hereby  ple<lgeil 
and  hypolheealod  to  Mc^-isrs.  Baring  liros.  iV:  (/O.  as  eol lateral 
securicy  for  the  p.iynient  as  above  proini.sed,  and  shall  be  lirKI 
.^ubjeet  to  their  order  on  demand,  with  unthority  t<»  take  jxis.si'fl- 
.-^ion  and  dispose  of  \\u*.  same  at  discretion  fin*  their  secMiriry  and 
reiinburs<!mcnt.*'  The  ar^uuKMit  upon  this  pruvisitm  rests  upon 
the  words  "  pledi^cd  and  hypoihocated"  and  "collateral  security," 
and  avers,  as  a  eonsequcMice,  that  Swaiu  was,  within  the  cfmtem- 
plation  of  the  parties,  genenil  owner  of  the  shellac,  and  the  Bar- 
in^^s  merely  pledj^ws.  It  is  ob-^ervable  that  Swiin  did  not  so 
understand  it,  for  in  his  testini  »ny  he  said:  "Kidder,  PcsiIxhIv 
&  (yo.  were  the  owners  of  these  good^  till  they  arrived  iu 
lioston."  It  has  already  been  mentioncMl  that  a  similar  expression 
was  used  by  the  plaintilf  in  the  Lof/an  (W-vcmu  the  matter  8tam|HKl 
upon  the  bill  of  lading  describing  the  wheat  :is  "pledged"  to 
the  plaintiff,  and  as  "swnrity"  for  the  payment  of  the  draft; 
and  so  little  did  the  use  of  the  inapt  words  affcjt  the  plain  and 
nutxpii vocal  substance  of  the  transaction  in  the  mind  of  th;^ 
court,  that  the  use  t»f  the  word  "  pledged"  was  not  even  made  the 
subject  of  remark.  It  is  further  <piite  evident  that,  from  the 
moment  of  the  shipment  and  the  delivery  of  the  bill  of  lading, 
the  absolute  jus  fltMponentli  was  in  Kidder,  PcalMxly  tt  Co.  by 
the  very  terms  of  fiwaiu's  a;^reement.  They  were  at  liberty  to 
"dispose"  of  the  property  "at  discn»tiou,"  and  either  for 
"security''  or  reimbursement.  It  is  also  to  be  noted  that  what 
is  spoken  of  as  "pledged"  is  not  merely  the  goods  or  the  prop- 
erty, but  the  bills  of  lading  also.  These  documents  carry  the 
title  as  well  as  the  right  of  i)ossession,  and  the  pledge  or  hypothe- 
cation is  expressly  applied  to  both.  The  meaning  assuredly  was 
that  the  title  shouhl  pass.  Very  likely,  as  is  suggested  for  the 
defendant,  the  transfer  was  rather  in  the  nature  of  a  mortgage 
in  which  the  title  passes  than  in  that  «)f  a  pledge  in  which  the 
pledgeor  is  general  owner.     Here,  then,  we  have  a  c^ise  where 
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no  title  was  attempted  to  be  given  to  Swain,  where  it  was  given 
to  the  Barings  by  the  bill  of  lading  to  them,  where  they  paid 
for  the  property  by  their  own  credit  and  money,  where  it  was 
the  very  pith  of  the  adventure  that  the  shellao  should  furnish 
the  means  of  meeting  the  price,  where  the  invoice  was  to  be 
made  to  their  order,  where  the  possession  was  to  be  theirs,  where 
they  were  to  have  the  right  of  disposal  at  discretion,  and  Swain 
was  to  have  no  control  antil  the  payment  of  the  draft.  In  such 
a  case  he  could  not  be  general  owner,  and  an  inference  to  thai 
effect  from  an  inapt  expression  cannot  be  indulged.  So  far,  the 
case,  in  our  judgment,  cannot  be  distinguished  from  that  against 
Loffan,  upon  the  authority  and  reasoning  of  which  the  Barings 
must  be  deemed  owners,  and  not  merely  pledgees. 

The  settlement  of  that  point  disposes  of  the  case  as  afiected  by 
the  factors'  acts  of  this  State  and  Massachusetts,  except  in  a 
single  respect  It  is  not  pretended  that  plaintiff  is  protected 
under  the  provision  which  makes  the  transfer  by  an  agent 
intrusted  with  the  evidence  of  title,  and  which  has  been  made 
upon  'Hhe  faith  thereof,"  valid  under  some  circumstances,  even 
against  the  real  owner;  for  the  bill  of  lading,  with  its  indorse- 
ment, Mras  not  shown  to  the  plaintiff  and  in  no  manner  afiected 
his  action.  But  the  appellant  insists  that  there  was  evidence 
enough  to  go  to  the  jury  tliat  Swain  was  intrusted  with  the 
property  for  the  purpose  of  a  sale,  or  of  obtaining  advances 
upon  it,  and  so,  under  the  factors'  act,  the  plaintiff's  title  as 
pledgee  is  to  be  protected.  The  course  of  business  brought  the 
shellac  to  the  custom-house  and  into  the  ''general  onler'' stores. 
From  that  custody  it  could  only  be  removed  by  some  a(*ti(»n  of 
Kidder,  Peabody  &  Co.  by  force  of  their  bill  of  lading.  Swain 
applied  for  the  papers  to  Mr.  Collins,  who  was  their  merchan- 
dise clerk,  and  who  testifies:  ''I  asked  what  he  was  going  to  do 
with  the  papers,  and  he  said  he  wanted  to  enter  them  at 
the  custom-house  and  warehouse  them  for  account  of  Baring 
Bros.  &  Co.''  Collins  repeated  that  request  to  Peabody,  who 
gave  his  consent.  Thereupon  Swain  signed  a  receipt  for  the 
papers,  which  spedfies  explicitly  this  one  sole  purpose  for  which 
they  were  put  in  his  control,  and  thereupon  they  were  indorsed 
in  blank  to  enable  Swain  to  make  the  entry,  and  to  warehouse 
the  goods  as  agreed.    Instead  of  doing  that,  Swain  entered  them 


114  MOORS  r.  KIDDER  ET  AL. 

in  the  name  of  liis  bruker,  and  then  pletlgcnl  them  to  plaintiff  as 
Hfcurity  ior  a  louii,  the  pledgee  trusting  to  the  representations  of 
Swaiu  and  the  warehouse  receipt  which  he  obtained.  Poabody, 
so  far  as  he  was  a  party  to  the  occurrence,  fully  corroborates 
Swain,  and  the  latter  was  not  thereafter  called  to  deny,  and  did 
not  deny,  their  version  of  the  transaction.  AH  that  was  later 
shown  iu  rebuttal  was  a  copy  of  the  complaint  in  an  action 
b<'gun  by  Kidder,  Peabody  &  Co. against  Swain  and  Casey,  who 
was  the  warehouseman.  The  opinion  of  the  general  term  shows 
so  fully  that  the  statements  of  that  complaint  taken  together 
were  in  no  manner  inconsistent  wiib  the  evidence  given  f(»r  the 
defense  as  to  make  a  re|>etition  needless;  and  wemayconSne 
our  attention  to  the  evidence  of  Swaiu  and  what  it  is  claimed  to 
establish. 

Invariably  the  manner  of  dealing  between  the  iiartics  was 
like  that  developed  in  this  aiso,  so  far  as  the  written  agreements 
were  concerned.  These  were  in  two  forms:  One  of  them,  that 
which  we  have  described,  which  intrusted  the  shipping  papers 
to  Swain  solely  that  he  might  enter  and  warehouse  the  goods  in 
the  name  of  the  Barings;  and  the  other,  which  recited  their 
sale  and  gave  them  into  the  custody  of  Swain,  to  make  delivery, 
and  collect  the  proceeds,  which  were  stipulated  to ''  lieloug"  to  the 
Itarings  and  to  be  handed  over  to  them.  Swain  could  not  name 
a  single  instance  in  w*hich  one  or  the  other  of  these  papers  was 
not  siguKl  by  him,  but  it  was  sought  to  show  by  him  that  the 
action  under  them  was  loose,  and  he  was  ]Krmitted  to  act  dif- 
ferently, lie  s:iid  that  he  had  been  in  the  habit  of  entering  the 
^oods  sometimes  in  his  own  name,  and  of  selling  or  pledging 
the  goods,  and  ])aying  the  procce<ls  long  aAcr,  to  meet  the  drafts 
maturing  in  London.  Under  the  second  form  of  receipt  a  sale 
was  contemplatetl  and  payment  of  proceeds  over  to  Kidder, 
Peabody  &  Co.;  and  that  they  did  not  demand  them  immedi- 
ately upon  the  sale,  and  often  aocepte<l  them  later,  although  in 
time  for  the  drafts,  shows  simply  their  confidence  in  Swain,  but 
did  not  make  their  money  his,  and  serves  sufficiently  to  explain 
Peabody's  alleged  admission  that  Swain  had  been  permitttnl  to 
do  as  he  pleased.  And  it  is  noticeable  that  the  one  single  in- 
stance in  which  Swain  says  he  can  remem1)er  the  facts  of  the 
deviation  from    the  written  stipulation   was  one  under   the 
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second  form  of  receipt,  in  which,  after  a  snlc,  he  diil  not  iloHver 
over  the  proceeds  promptly  upon  obtaining  them.  But  he 
admits  that  he  never  had  any  consent  to  warehouse  the 
goods  in  any  other  name  than  that  of  the  Larings,  and,  out  of 
thirty-fonr  instances  in  which  the  papers  were  put  in  evidence, 
Swain,  with  the  aid  of  the  books,  was  able  to  name  but  four  in- 
stances in  which  he  warehoused  in  his  own  name  and  pled«^ed  the 
goods.  He  does  not  pretend  that  the  fact  came  to  the  knowl- 
edge of  Kidder,  Pealxxly  &  Co.,  and  any  such  knowledge  is 
denied  by  them.  The  argument  Iiere  is  that  they  must  have 
known,  and  the  jury  might  have  found  that  they  did  know. 
Our  opinion  is  with  that  of  the  courts  below,  that  such  a  find- 
ing would  not  have  been  warranted.  All  that  Swain's  evidence 
tends  to  show  is  that  in  transactions  under  form  No.  1  he  often 
did  not  at  once  turn  over  the  warehouse  receipts,  and  was  not 
questioned  about  them,  and  in  transactions  under  form  No.  2 
was  not  immediately  called  upon  for  the  proceeds  received. 
There  was  not  enough  to  destroy  the  force  and  work  a  modifica- 
tion in  the  written  stipulations  of  the  parties,  and  no  verdict  to 
that  effect  would  have  been  justified. 

The  judgment  should  be  affirme<1  with  costs. 
(All  concur,  except  Rapallo,  Earl,  and  Peckham,  JJ., 
dissenting.) 


The  principal  case  tnms  apon  the 
question  whether  Baring  Bros.  & 
Co.  had  title  to  the  goods  or  were 
mereljr  pledgees.  The  fact  that  a 
bill  of  lading  is  made  out  in  the  name 
of  anjr  person  is  some  evidence  of 
title  to  the  goods  in  such  person. 
It  is,  however,  by  no  means  conclu- 
sive evidence.  As  between  vendor 
and  vendee  (or  factor  and  principal), 
the  fact  that  a  vendor  shipping  goods 
to  his  vendee  takes  out  the  bill  of 
lading  in  his  own  mme  is  very 
strong  evidence  that  the  vendor  did 
cot  intend  to  vest  title  in  the  vendee 
bv  the  shipment.  Thtis,  in  Turner  v. 
ThuUent  6  Exch.  543,  it  was  held  that 
where  an  agent  purchases  goods  with 
his  own  funds  and    puts  them  on 


board  a  nhip  of  the  principal  and 
takes  a  bill  of  lading  to  his  own  order 
which  states  that  the  goods  are  to  be 
carried  free  of  freight,  being  the 
^goods  of  the  owner,  the  property  in 
the  goods  does  not  pas3  to  the  princi- 
pal by  mere  shipment  of  the  goods. 
Where  an  agent  bnys  goods  on  his 
own  credit,  but  in  behalf  of  his  princi- 
pal, and  ships  them  to  his  principal, 
taking  out  the  bill  of  lading  in  his 
own  name,  the  presumption  is  nearly 
conclusive  that  title  did  not  pass: 
JcnLyns  v.  JJrovn^  14  Q.  B.  49C; 
Foreheimer  v.  Stevart,  65  Iowa  693; 
Forty  Sach  of  FIW,  14  Fed.  R.  G4n. 
Where  the  bill  of  lading  is  taken 
out  in  the  name  of  tlie  vcr^dee,  there 
b  a  presumption  that  title  to  the 
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irools   lias    tluTi'liy    iKi-^Nfil    to    III  111 : 

In  Kl'iiltan  V.  .1/'  !Uir. ,{'»  I!  n\\.  .'i7«>, 
it  w.is  held  (hat  tilU-  ili<l  ii<>t  |i:i^s  !•• 
the  vt-iidoe  hy  >hi|iiri«'iit  *>\  Mm*  t^ouiU, 
w  i.<  .  <•  (111*  vi-i)il<>r  t«Hik  th<  Kill  iiri:iii 
iiii:  ill  his  nwii  ii;iiiii>,  al(li<>ii;:ii  lh<' 
vttnli'C  ha«l  partly  |i:ii<l  lor  tin*  ^immI"^ 
:tii«l  hail  iiiaih'  ariaiigci>u-ii(.<>  to  otiu- 
|ih'lc  the  \y.i\  iiiiMit. 

Siiiiilaily  it  was  [u\\  in  Jlohms  v. 
(ifini'f'i  Srtiiitif  ll'i.i'.\  that  whin*  the 
Vi'iiilor  atla(-lu-s  the  hill  ol  la'liii;^'  to 
n  iltari  asM'inrily  l*.»rli';  |i;iyiiicnl,  ami 
tr.m-.l\'is  the  ilrafl  f«»r  valiu',  tin-  title 
!«>  till"  ^oo.U  lioes  n>»i  \Ki-"<  to  tin*  Vfn- 
il«'(>  althoDi^li  the  v<  ii<i)r  is  imh-hd'tl 
l«i  till'  Vrii  k'i*  at  the  liiiir  for  previous 
a  Ivamvs  :  llclnif.i  tt  al.  v.  (itnnttn  .SV- 
cnrihj  Hi,il,  S7   l»a.  Si.  A'Jo. 

ri:it  the  presiiiiiiiiioiiih.il  title  re- 
in.tiiis  ill  the  veii'Inr  if  he  take  the 
hill  *>r  la  ling  in  hin  uwn  n  (iiie,  al 
tli'iii''!i  a  verv  slroiit:  «ine,  iiiav  never- 
tlhle^s  hf  rehntletl.  Whrre  there  are 
any  faels  telKlin;;  to  rel»iil  the  ellert 
oi'  the  hill  of  lailiii^.  ihe  <pieslion 
whether  title  has  ur  has  not  piissed 
nni-^t  Ik;  pa->«  «1  upon  hy  the  jury: 
/'  ■•r<  »t  ul.  V.  Sutiuiiitl  J-Jxrli"ii'ff  Ii^^nk^y 
iM   r.  S.  (Ms. 

Ill  I'.i/i  r'/v'.,/  V.  />•.»../..,-,  2  Kx. <;•.»], 

It  was  Ik  hi  that  a  hill  of  lailiii'/, 
th<in<:h  math*  out  in  the  name  of  tiie 
I'.in-iu'nor,  may  reallv  he  taken  hv 
him  .IS  aj^eiil  lor  the  rmisii^me.  This 
is  Tut  f(»r  the  iurv.  ]f  not  taken  a^ 
:i':''iii  ihe  et)n>ii;nMr  iiiii'^t  iiul<ir»se  the 
hill  het'ore  liile  will  pa>i»  to  the  roil- 
ei^iiee. 

When  t!ie  hill  of  lading!;  i>*  taki-n 
out  in  the  name  of  ^miw  third  iktsi>ii 
who  di->rotiiits  a  draft  drawn  on  the 
veiidie,  tin-  liile  d-es  n<it  pa>s  t<» 
thv  vendt'f  iiniil  he  pays  the  draft: 
iSijiii,,ifr  V.  X'.f  •/(.  10.*)  Ma«*s.  'JT-. 

AVhfii    the    hill    of  1  idinj;    is   made 
out  i:i  the  name  of   i  ihird  person  ad 
vaiiiiii;:  money   lor  the  goods  ur  di>- 


coinitint;  :i  draft  on  (ho  \eiidr<-,  it 
iselear  thit  (he>ail  liiiid  pir^'ni  li:'> 
Hiine   illt<•^e^l   in   tlii*>;oo«|N:    //,<»/.,// 

M>  ]*a.  S(.  IVi.  r.nt  whe(lnr  he  lias 
title  tir  tt  mere  pledue  is  dttiiliilol  ami 
proitahly  d(-|>eiiiis  ii(niii  (he  <  iMiiiii- 
stanees  of  ihe  ea.se.  In  /'.i/»'i»/V  uwl 
Mechauir.s  .V«l^  /»•//»/•  V.  /.'»'/•'/*,  74  N. 
Y.  r>t)S,  it  was  held  thai  a  hank  ad 
vaneing  money  lo  the  vendor,  (akin;^ 
asheeiintv  a  draft  ilrawn  to  im  order 
on  the  vendee  and  a  hill  of  l.iilin*;  lif 
the  g(MNls  made  to  its  ufHninit  and 
order,  aeipii red  title  (o  the  g  hhI-:. 

These  <>a>4>s  stt-iii  !<>  sh  iw  ihal  the 
form  of  the  hill  of  l.idiii-'  i-^  hv  no 
means  e'tiielus!v<>  as  lo  the  t  lie  to  the 
hilled  gooilh.  In  this  view  it  sieiits 
Verv  dillieiilt  In  .sustain  iht- di<  l-^toii 
in  the  prineipal  east*,  'i'ht  h*iier^  of 
Swam  (o  Kiddi-r,  IVahmly  »N:  I  »•.  hi.i(f 
expres.sly  thai  ihe  "  proj  i  iiy  w  iiii  h 
i>liall  Ik.*  pim-ha>4-d  hy  means  of  the 
written  eredit  *  *  ♦  to^^i'iher  wii!i 
the  hills  of  ladiii'^  for  the  same,  are 
licrehy  pted^^id  and  hypotheeaietl  to 
Messrs.  iSaring  1»ion.  iV:  Co  as  ecdlal- 
eral  6t*cnri(y,"  wliirh  seems  to  show, 
heyond  qiieslion,  thai  ihe  p>  ds  were 
to  he  philired  and  not  eonvcyed  to 
Haring  P.rn^.  »\:.  ( '».  The  court  rely 
upon  llie  ease  of  /'f  no  •.'  atuf  MtrLm- 
I'ra*  Xational  Ihuik  \.  /.>;'oi,7l  N.  Y. 
r>liS.  Iiiit  that  ease  i- « itiirelv  difier- 
ent  from  the  prin«  ipal  ease  in  this 
respeet.  In  that  e  i>e  a  principal  in 
New  York  ordered  j:(mmU  of  a  factor 
in  liuHalo  tvllhout  ff.cridintf  Jamh 
fvUh  which  to  jturrfui'^f  tin  ,n.  The  fac- 
tor accordiiiuly  made  arrangement.H 
with  a  Ihillalo  hank,  hv  which  it  ad- 
vanc€»d  the  monev  to  pav  for  (he 
go<xls  and  took  a  ilr.ift  •».!  (lu-  princi- 
pal aiiil  the  hill  of  ladinj^  of  the 
gtHnls  niaih*  out  to  iiN  order  and  ae- 
connt.  It  w  i-  held  thai  the  title  to 
the  pMids  na-  in  tin*  hank,  in  (hat 
case,  the  fa«.t   that  the  bill  i*t   i.:d;n^r 
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wu  not  in  tlie  name  of  the  principal 
shoved  ooncluiireljr  that  the  title  to 
the  goods  was  nut  in  him.  It  most 
then  either  be  in  the  factor  or  in  the 
bank.  The  factor  ha«l  no  reason  to 
retain  title  to  the  goods*  except  to  se- 
cure himself  for  the  pi  ice  of  them, 
hence  when  the  bank  advanced  the 
price  of  the  goods  there  wus  everj 
reason  to  suppose  that  the  factor  in- 
tended to  transfer  title  to  the  bonk  bjr 
having  the  bill  of  lading  made  out  to 
it  In  the  principal  case  the  factor 
was  supplied  with  funds  bj  the  prin- 


cipal hj  means  of  the  arrangement 
through  Kidder,  Peabodjr  &  Co.  with 
Baring  Bros.  &  Co.,  and  consequent!/ 
had  no  interest  in  what  disposition 
should  be  made  of  the  title  to  the 
goods.  The  title  lo  the  goods  should 
be  controlled  by  the  terms  of  the  ar- 
rangement of  Swain  with  Kidder, 
Peabodjr  &  Co.,  which  seems  ezpreM 
to  the  effect  that  the  goods  were  to  be 
merelj  pledged  to  Baring  Bros.  &  Co. 


L.  C.  Grcelkt. 


Chicago. 


Supreme  Oburi  of  New  Hampshire, 

KOYEB  9.  TOWN  OF  BOSCAWEN. 

One  who  is  ii|{ared  while  riding  in  another's  carriage,  bj  InTitation  of  the 
latter^  oansed  bj  a  defective  highway,  is  not  chargeable  with  the  owner's  neg- 
ligence 

Beserved  case  from  Merrimack  county;  Carpenter,  Jadge, 
piedding. 

Case,  under  the  statute,  for  an  injury  received  from  a  defect- 
ive highway.  Mrs.  Noyes,  the  plaintiff^  about  nine  o'clock  in 
the  evening  of  October  10,  1885,  was  riding  with  one  Dearborn, 
who  drove  the  horse,  when  the  right  wheel  of  the  carriage  struck 
a  stone,  the  defect  complained  of,  and  the  plaintiif  was  thrown 
out  and  broke  her  arm. 

The  piaintiiT  was  a  witness,  and  was  asked  whether  she  con- 
sidered Dearborn  a  eareftil  driver.  On  the  defendant's  objection, 
the  question  was  excluded,  subject  to  exception.  The  plaintiff 
requested  the  court  to  instruct  the  jury  that  Dearborn's  n^Ii- 
genoe  could  not  affect  the  plaintiff's  right  to  recover  unless  he 
was  her  agent,  and  either  under  her  control  or  controlled  her 
personal  conduct.  The  court  denied  this  request,  subject  to  ex- 
ception, and  instructed  the  jury  that  if,  at  the  time  aud  place  of 
the  accident,  the  highway  w&s  not  reasonably  safe  and  suitable 
for  the  travel  thereon^  and  both  the  plaintiff  and  Dearborn  exer- 
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oisimI  onliiiary  cnrc,  the  phiintilT  might  nxrovor  ;  that  if  a  person 
of  average  prnilesice,  phice^I  in  exactly  the  sitiiution  in  which 
Dearborn  and  the  plaintitf  were  ininie<liately  l)efore  and  at  the 
time  of  the  aLV'iilent,  possei-^ed  of  the  same  knowled;^  and  means 
of  knowletlge  which  they  had  of  all  the  surronnding  circum- 
stances, wonid  or  ini^ht  have  done  as  they  did,  they  exercised 
onlinary  care  anil  were  free  from  fault ;  that  if  either  Dearborn 
or  the  phiintiifditl  not  exercise  ordinary  c:ire,  and  by  such  care 
the  plaintitf  would  have  esca|>ed  injury,  the  verdict  sliould  1x3  for 
the  defendant.     Venlict  for  defendant. 

/).  F.  Dudley^  for  plnintifT. 
\\\  G,  B'lxioii  and  Chtvte  &  Stvedcr^  for  defendant. 

Claric  J. — The  case  raises  the  question  whether  a  person 
who  is  guilty  of  wo  personal  negligence,  receiving  an  injury  while 
riding  in  the  carriage  of  another,  caused  by  a  defect  in  the 
highway  and  the  carelessness  of  the  driver,  over  whom  he  has 
no  ontrol,  is  preventetl  by  the  negligence  of  the  driver  from 
recovering  ag  linst  the  town  ;  whether  the  negligence  of  the 
driver  of  a  carriage  is  a  defense  to  an  action  brought  by  a  pas- 
senger, |>ersonaIly  free  from  fault,  for  the  recovery  of  damages 
for  all  injury  happening  from  a  defective  highway.  Upon  the 
question  whether  the  negligence  of  the  driver  or  manager  of  a 
carriage  is  imputable  to  a  passenger  the  authorities  are  conflict- 
ing. 

In  the  leading  Euglisli  case  of  Thorogaod  v.  Bryan^  8  C.  B. 
115,  a  passenger  in  alighting  from  an  omnibus  was  thrown 
down  and  injured  by  the  negligent  management  of  another 
omnibus,  and  it  was  held  thtit  an  action  could  not  be  main- 
tained against  the  owner  of  the  latter  if  the  driver  of  the  omni- 
bus in  which  the  passenger  was  riding,  by  the  exercise  of  proper 
care  and  skill,  might  have  avoide<l  the  accident  which  caused 
the  injury.  Although  this  case  has  been  criticised  by  English 
judges,  we  are  not  aware  that  it  has  been  overruled  in  the  Eng- 
lish courts ;  and  in  Armsirong  v.  Railway  Co,,  L.  R.  10  Exch. 
47,  decided  in  1875,  it  was  followed  and  approved.  In  the  lat- 
ter case  the  plaintiff  was  injured  by  a  collision  of  a  train  of  the 
London  and  Northwestern  Railway  Company^  on  which  he  was 
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a  passenger,  with  some  ooal  cars  of  the  defendant  company. 
The  jury  found  that  the  collision  was  caused  by  the  joint  negli- 
genoe  of  the  Ijondon  and  Northwestern  Company  and  the  de- 
fendant; and  it  was  held  that  the  plaintiff  was  so  far  identified 
with  the  London  and  Northwestern  Company  that  he  could  not 
recover:  12  Moak,  Eng.  B.  608. 

In  this  country  the  doctrine  of  Thorogood  v.  Bryan  has  been 
approved  and  followed  in  some  States,  and  in  others  it  has  been 
questioned  and  its  soundness  denied,  and  the  weight  of  author- 
ity seenu  to  be  against  it.  Cases  supporting  it  are  found  in 
Wisconsin  (Houfe  v.  FuUon^  29  Wis.  296 ;  Pruleaux  v.  Mineral 
Pointf,43  Wis.  513);  in  Pennsylvania (Lodb&art  v.  LiMenthalerf 
46  Pa.  St  151 ;  Forks  Township  v.  King,  84  Pa.  St.  230)  ;  in 
Iowa  i^Payne  v.  Railroad  Co,,  39  Iowa  523) ;  and  in  Vermont 
{OarlisU  v.  Bhddfm^  38  Vt.  440).  Two  Massachusetts  cases 
are  cited  as  supporting  the  doctrine :  Smith  v.  Smith,  2  Pick. 
621,  and  AUyn  v.  Railroad  Co.,  105  Mass.  77.  But  all  that 
was  decided  in  BmiJth  v.  Smiih  was  that  one  who  is  injured  by  an 
ohstmction  unlawfully  placed  in  a  highway  cannot  maintain  an 
action  for  damages  if  it  appears  that  he  did  not  use  ordinary 
care  by  which  the  obstruction  might  have  been  avoided ;  and 
Attyn  V.  Railroad  Oo.  merely  decides  that  there  was  no  evidence 
for  the  jury  that  the  plaintiff  was  in  the  exercise  of  due  care. 
The  question  does  not  arise  in  highway  cases  in  Massachusetts 
and  Maine,  as  it  is  there  held  that  a  town  is  not  liable  for  an 
injury  caused  by  a  defect  of  the  highway  and  the  n^ligent  act 
of  a  third  party  combined,  the  construction  given  to  the  statute 
being  that  no  action  can  be  maintained  unless  the  injury  arises 
wholly  from  the  defect :  Rowell  v.  Lowell,  7  Gray  100 ;  Shep- 
herd  V.  Chelsea,  4  Allen  113;  Moulton  v.  Sanford,  51  Me.  127  ; 
Perkins  v.  Inhabiianis  of  Fayette,  68  Me.  152. 

iThe  doctrine  of  Thorogood  v.  Bryan  is  denied  in  New  York 
{Robinson  v.  Railroad  Co.,  66,  N.  Y.  11;  Dyer  v.  Railway  Co., 
71  N.  Y.  228) ;  in  New  Jersey  {Bennett  v.  RaUroad  Co.,  36  N. 
J.  Law  226;  Railroad  v.  Steinbrenner,  47  N.  J.  Law  161, 
171);  in  Ohio  {li-ansfer  Cb.  v.  Kdly,  36  Ohio  St.  86,  91);  in 
Illinois  {Railway  Co.  v.  Shaeklet,  105  111.  364);  in  Kentucky 
{Turnpike  Co.  v.  StewaH,  2  Mete.  (Ky.)  119;  RaUroad  Co.  v. 
CoMfs  AdmW,  9  Bush  728);  in  California  {Tompkins  v.  Rail" 
Vol.  XXXVI.— 16 
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r(ui<l  Co,,  I  Pac,  Rep.  11  Go);  aiul  in  the  Supreme  Court  of  tlie 
Uiiiteil  States  iu  the  reijcut  ca^>e  of  LUUe  v.  Iladcdij  116  U.  S. 
3GG. 

The  rule  that  the  negligence  of  the  driver  or  mana|^r  of  a 
vehicle  is  to  Imj  treated  as  the  negligence  of  a  j)i.ssengcr,  iu  an 
action  by  the  passenger  agsiinst  a  thini  fKirty,  is  put  upon  the 
ground  that  the  passenger,  in  selecting  the  conveyance^  Ii:ts 
place<I  himself  in  the  care  of  the  driver,  and  hence  must  be 
taken  to  be  in  tlie  same  ]K)sition;  and  the  driver,  as  to  third 
persons,  is  to  be  so  far  regarded  as  the  agent  or  servant  of  the 
passenger  as  to  make  the  latter  chargeable  with  the  driver's 
n^Iigcncei  and  hence  not  entitled  to  recover,  although  he  may 
have  l)een  free  from  fault  himself. 

In  Qirlisle  v.  SIieldoHj  38  Vt.  440,  which  was  an  action  for 
injury  to  a  wife  caused  by  a  defect  iu  the  highway  while  riding 
in  a  carriage  driven  by  her  husl)and,  the  doctrine  is  statinl  by 
Kelloqg,  J.,  as  follows:  '^The  question  is  whether  a  hu^k  of 
onlinary  care  and  prudence  on  the  part  of  the  liusbantl  is  in  law, 
under  the  circumstances  of  the  ctise,  a  Uir  to  a  recovery  for  an 
injury  to  the  wife  when  she  herself  was  in  the  exercise  of  that 
degree  of  care,  and  was  in  no  fault  whatever.  The  wife  was 
riding  in  a  >vagon  drawn  by  a  horse  driven  by  her  husband. 
She  was  a  passenger  over  the  highway,  and  she  stands  in  no 
different  position  in  respect  to  her  rights  as  against  the  town 
from  that  which  she  would  occupy  if  the  driver  of  the  vehicle 
in  which  she  was  carried  had  l)een,  instead  of  her  husband,  one 
cmployetl  for  that  purpose.  The  negligence  or  want  of  ordinary 
care  of  her  servant  would  have  the  same  effect,  and  be  attended 
with  the  same  legal  consequences,  which  would  follow  from  her 
own  negligence  or  want  of  care.  If  she  had  been  a  passenger 
in  a  stage-coach  on  this  occasion,  and  had  received  the  same  in- 
jury under  precisely  the  same  circumstanoes,  although  she  might 
have  had  a  cause  of  action  against  tlie  proprietor  for  the  negli- 
gence or  want  of  care  of  the  driver,  we  regard  it  as  clear  that 
no  action  could  have  been  maintained  against  the  town,  because 
the  proprietors  and  their  driver  would,  in  res{)ect  to  the  town,  be 
treated  as  being  her  agents  and  servants,  and  their  negligence  or 
>vant  of  ordinary  care  would  be  attended  with  the  same  conse- 
quences which  would  result  from  her  own  negligence  and  want  of 
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Bodi  care.  The  passeo^r  would,  in  respect  to  the  town,  stand 
upon  the  same  footing  that  he  wouhl  if  he  had  himself  been  the 
driver.  There  is  nothing  in  the  marital  relation  which  would 
change  the  situation  of  the  wife  in  respect  to  her  husband's 
negligence  under  such  circumstances ;  for  the  same  consequences 
would  have  followed  if  the  relation,  instead  of  being  that  of 
husband  and  wife,  hod  been  that  of  parent  and  child,  father  and 
daughter,  or  master  and  servant,  or  if  she  had  been  an  entire 
stranger,  and  had  been  carried  by  her  husband  as  a  passenger 
gratuitously  and  without  any  expectation  of  reward.  She  was 
under  the  care  of  her  husband,  who  had  the  custo<1y  of  her  per- 
son and  was  responsible  for  her  safety,  and  any  want  of  ordir 
nary  care  on  his  part  is  attributable  to  her  in  the  same  degree 
as  if  she  were  wholly  acting  {nr  herself/' 

On  the  other  hand,  this  doctrine  is  declared  to  be  unsound, 
and  in  conflict  with  the  principle  that  no  one  should  be  denied  a 
remedy  for  injuries  sustained  without  fault  by  him  or  by  a 
party  under  his  control  or  direction ;  that  the  relation  of  master 
and  servant  or  principal  and  i^nt  does  not  exist  in  cases  where 
the  passenger  has  no  control  over  the  driver;  that  it  is  the  right 
to  control  the  conduct  of  the  agent  which  is  the  foundation  of 
the  doctrine  that  the  master  is  to  be  affected  by  the  acts  of  his 
servant,  and  that  no  one  is  r^ponsible  for  the  negligence  of 
another  unless  the  latter  is  his  servant  or  agent.  In  Robinson 
V.  Railroad  Q).,  66  N.  Y.  11,  which  was  the  case  of  a  person 
injured  by  a  collision  of  the  defendant's  train  of  cars  with  a  car- 
riage in  which  the  plaintiff  was  riding,  by  invitation  of  the 
owner,  who  was  driving,  and  whose  negligence  it  was  claimed 
contributed  to  the  injury,  CauBCH,  C.  J.,  says :  **  The  court 
charged  the  jury  that  if  the  defendant  was  negligent,  and  the 
plaintiff  was  free  from  negligence  herself,  she  was  entitled  to  re- 
cover, although  the  driver  might  be  guilty  of  n^ligenoe  which 
contributed  to  the  injury.  In  determining  this  question,  it  is 
important  to  first  ascertain  the  relation  which  existed  between 
the  plaintiff  and  Conlon,  the  driver.  It  is  very  clear,  and  was 
found  by  the  jary,  that  the  relation  of  master  and  servant  did 
not  exist,  nor  was  Conlon  in  any  sense  the  agent  of  the  plain- 
tiff. *  *  *  It  is  the  case  of  a  gratuitous  ride  by  a  female, 
upon  the  invitation  of  the  owner  of  the  horse  and  carriage. 
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The  pIuiiitifT  had  no  control  of  the  veiiide^  nor  of  the  driver  in 
its  niaiiagemcut.  It  is  not  claimed  but  tliat  Conlon  was  an 
able-boilied,  ooni|>ctent  ]>cr8on  to  manage  the  establishment,  nor 
that  he  was  iutoxicateil  or  in  any  way  unfit  to  have  charge  of 
it.  Upon  what  principle  is  it  that  his  negligence  is  imputable 
to  the  plaintiff?  It  is  conceded  that,  if  by  his  negligence  he 
had  injured  a  third  person,  she  would  not  l)e  liable.  She  was 
not  responsible  for  his  acts,  and  had  no  right  and  no  power  to 
control  them.  True,  she  ha<l  consented  to  ride  with  him,  but, 
as  he  was  in  every  way  C(>m|ieient  and  suitable,  she  was  not 
negligent  in  doing  so.  Can  she  be  held,  by  consentin^r;  to  ride 
with  him,  to  guaranty  his  perfect  care  and  diligence?  There 
was  no  necessity  for  riding  with  him;  it  Wiis  a  voluntary  act  on 
the  part  of  the  plaintiff,  but  it  was  not  an  unlawful 
or  negligent  act.  She  was  injured  by  the  negligence  of  a  third 
|)erson,  and  was  free  from  negligence  herself;  and  I  am  unable 
to  perceive  any  reason  for  imputing  ConIon*s  negligence  to  her. 
*  *  *  It  is  no  excuse  for  the  negligence  of  the  defendant 
that  another  person's  negligence  contributed  to  the  injury,  for 
whose  acts  the  plaintiff  was  not  reiponsible." 

Bennett  v.  TransjMiiaiion  Cb.,  36  N.  J.  Law  225,  was  the 
ca^  of  a  passenger  in  a  horse-car  injured  by  the  negligent  man- 
agement of  a  locomotive  by  the  defendant's  engineer,  and  it  was 
held  DO  defense  to  show  contributory  negligence  in  the  driver  of 
the  horse-car.  In  delivering  the  opinion  of  the  court,  Beasley, 
C.  J.,  said  :  ''  The  proposition  claimed  to  be  law  is  that,  when 
a  passenger  enters  a  public  conveyance,  he  in  some  sort  becomes 
affected  by  the  negligence  of  the  agents  of  those  in  charge  of 
such  conveyance — it  least,  to  the  extent  of  debarring  him  from 
suits  against  third  parties  for  injuries  occasioned  by  the  joint 
carelessness  of  such  third  parties  and  that  of  the  servants  having 
the  control  of  the  vehicle  in  which  he  is  riding.  This  position 
has  for  its  support  the  case  of  Uiorogood  v.  Bryan,  The  author- 
ity is  in  every  respect  in  point.  *  ♦  ♦  The  reason  given 
for  the  judgment  is  that  the  passenger  in  the  omnibus  must  be 
considered  as  identified  with  the  driver  of  the  omnibas  in  which 
he  voluntarily  becomes  a  passenger,  and  that  the  Diligence  of 
the  driver  is  the  negligence  of  the  passenger.  But  I  have 
entirely  failed  to  |)crceive  how  it  is  that  the  passienger  in  a  public 
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ooDveyanoe  becomes  identifieH,  in  any  legal  sense,  with  the 
driver  of  such  conveyance.  Such  identification  could  only  re- 
sult in  one  way ;  that  is,  by  considering  such  driver  the  serx^ant 
of  the  passenger.  I  can  see  no  ground  upon  which  such  a  rela- 
tionship is  to  be  founded.  In  a  practical  point  of  view,  it  cer- 
tainly does  not  exist.  The  passenger  has  no  control  over  the 
driver  or  agent  in  charge  of  the  vehicle;  and  it  is  the  right  to 
control  Uie  conduct  of  the  agent  wh>ch  is  the  foundation  of  the 
doctrine  that  the  master  is  to  be  afiectccl  by  the  acts  of  his  ser- 
vant. To  hold  that  the  conductor  of  a  street  car  or  of  a  railroad 
train  is  the  agent  of  the  numerous  passengers  who  may  chance 
to  be  in  it  would  be  a  positive  fiction.  In  reality,  there  is  no 
such  agency ;  and  if  we  impute  it,  and  correctly  apply  legal  prin- 
ciples, the  passenger,  on  the  occurrence  of  an  accident  from  the 
carelessness  of  the  person  in  charge  of  the  vehicle  in  which  he  is 
being  conveyed,  would  be  witfiout  any  remedy.  It  is  obvious, 
in  a  suit  against  the  proprietor  of  a  car  in  which  he  was  a  pas* 
senger,  there  could  be  no  remedy  if  the  driver  or  conductor  of 
such  car  is  to  be  r^arded  as  the  servant  of  the  passenger.  And 
so,  on  the  same  ground,  each  passenger  would  be  liable  to  every 
person  injured  by  the  carelessness  of  each  driver  or  conductor, 
because,  if  the  negligence  of  such  agent  is  to  be  attributed  to  the 
passenger  for  one  purpose,  it  would  be  entirely  arbitrary  to  say 
^hat  he  is  not  to  be  aflTectcd  by  it  for  other  purposes/' 

The  recent  case  of  LiUle  v.  Haokeii^  \\\  the  Supreme  Court  of 
the  United  States,  was  the  case  of  a  person  hiring  a  public  hack 
and  injured  by  a  collision  of  the  hack  and  a  railway  train, 
caused  by  the  negligence  of  both  the  managers  of  the  train  and 
the  driver  of  the  hack,  over  whom  the  passenger  exercised  no 
control  except  in  directing  where  he  wished  to  be  conveyed. 
Speaking  for  the  court,  Mr.  Justice  Field  said :  ^'  Cases  cited 
from  the  English  courts,  as  we  have  seen,  and  numerous  others 
decided  in  the  courts  of  this  country,  show  that  the  relation  of 
master  and  servant  does  not  exist  between  the  passenger 
and  the  driver,  or  between  the  passenger  and  the  owner. 
In  the  absence  of  this  relation,  the  imputation  of  their  negli- 
gence, when  no  fault  of  omission  or  commission  is  chargeable 
to  him,  is  against  all  l^al  rules.  If  their  negligence  could 
be  imputed  to  him,  it  would  render  him,  equally  with  them. 


124  NOYES  r.  TOWN  OF  B08CAWEX. 

responsible  to  third  parties  thereby  injured,  and  would  also  pre- 
chide  him  from  maintaining  an  action  against  the  owners  for 
injuries  received  by  reason  of  it.  But  neither  of  these  conclusions 
can  be  maintained ;  neither  has  the  support  of  any  adjudged 
cases  entitled  to  consideration.  The  truth  is^  the  decision  in 
Tliorogood  v.  Bryan  rests  upon  iudefensible  ground.  The 
identification  of  the  ]Missenger  with  the  negligent  driver  or  the 
owner  without  his  ])crsonal  co-operation  or  encouragement  i.i  a 
gratuitous  assumption.  There  is  no  such  identity.  The  parties 
are  not  in  the  samo  ]>osition.  The  owner  of  a  public  conveyance 
is  a  carrier,  and  the  ilriver  or  ])erson  managing  it  is  his  servant. 
Neither  of  them  is  the  servant  of  the  passenger,  and  his  asserted 
identity  with  them  is  contradicted  by  the  daily  experience  of  the 
world.  *  *  ♦  There  is  no  distinction,  in  principle,  whether 
the  {Nussenger  be  on  a  public  conveyance,  like  a  railroad  train  or 
an  omnibus,  or  bo  on  a  hack  hirc<l  from  a  public  stand  in  the 
street  for  a  drive.  Those  on  a  hack  do  not  lieoome  responsible 
for  the  negligence  of  tlio  driver  if  they  exercise  no  control  over 
him  further  than  to  indicate  the  route  which  they  wish  to  travel, 
or  the  places  to  which  they  wish  to  go.  If  he  is  their  agent  so 
that  his  negligence  can  be  imputed  to  them  to  prevent  their  recov- 
ery against  a  third  party,  he  must  be  their  agent  in  all  other 
respects,  so  far  as  the  management  of  the  carriage  Ih  concerned 
and  responsibility  to  thinl  parties  would  attach  to  them  for  in- 
juries caused  by  his  negligence  in  the  course  of  his  employment. 
But,  as  we  havo  already  stated,  responsibility  cannot,  within  any 
recognized  rules  of  law,  be  fastened  u|K)n  one  who  has  in  no 
way  interfered  with  and  controlled  in  the  matter  causing  the 
injury.  From  the  simple  fact  of  hiring  the  carriage,  or  riding  in 
it,  no  such  liability  can  arise.  The  party  hiring  or  riding  must 
in  some  way  have  co-operated  in  producing  the  injury  com- 
plained of  before  he  incurs  any  liability  for  it:*'  Little  v. 
IliidceU,  116  U.  S.  366,  374,  376,  379. 

These  remarks  apply  with  equal  force  to  the  case  of  a  person 
hiring  a  passage  in  a  private  conveyance  or  accepting  a  gratui- 
tous invitation  to  rido  in  the  carriage  of  another.  The  forgo- 
ing are  actions  by  passengers  injured  by  the  negligence  of  the 
driver  or  manager  of  the  conveyance  in  which  they  were  riding, 
coupled  with  the  negligence  of  the  managers  of  another  public 
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oonvcyauce;  but  there  is  no  distinction  in  principle  between 
them  and  the  case  of  a  passenger  in  a  private  carria^  injured 
by  the  negligence  of  the  driver  and  a  defect  in  the  lii|^h\vay. 

The  question  whether  the  negligence  of  the  driver,  over  whom 
a  passenger  has  no  control,  is  a  bur  to  an  action  by  the  passenger 
for  injuries  caused  by  an  insuiBcient  highway,  has  never  been 
directly  raised  or  determined  in  this  State.  It  has  sometimi's 
been  asjinmed,  without  being  questioned,  that  tho  passenger  was 
re9{K>nsible  for  the  driver's  care.  The  question  can  only  arise 
in  cased  where  the  passenger  has  no  authority  or  control  over 
tho  driver,  and  where  the  relation  of  master  and  servant  or  prin- 
cipal and  agent  does  not  exist  between  the  passenger  and  driver. 
It  does  not  arise  in  an  action  by  the  owner  of  a  team  injuredf  by 
a  defective  highway  while  in  the  possession  and  Cf)ntrol  of  a 
bailee.  Property  cannot  of  itself  exercise  care  or  l)o  guilty  of 
negligence.  It  has  no  rights  or  duties  independent  of  the  owner; 
and  as  towns  are  liable  for  damages  happening  to  travelers  only, 
tlic  owner  of  a  team  injured  by  a  defective  highway,  to  recover 
against  the  town,  must  show  that  at  the  time  of  the  injury  it 
was  being  used  for  traveling  purposes,  and  managed  with  reason- 
able care,  and  therefore  the  owner  is  bound  by  the  degree  of 
care  exercised  by  the  party  to  whom  he  has  intrusted  the  care  of 
his  property.  To  recover  for  a  personal  injury,  a  traveler  must 
show  that  he  was  personally  exercising  due  care;  and  to  recover 
for  an  injury  to  property,  it  must  appear  that  the  property  was 
used  and  managed  with  due  care  at  the  time  the  injury  was 
received.  Hence  cases  for  injury  to  a  horse  or  carriage  in  the 
control  of  a  bailee,  like  Norris  \.  Litchfield,  35  N.  H.  271; 
Cummings  v.  Center  Harbor^  67  N.  H.  1 7 ;  and  Stark  v.  Lan-- 
caster,  Id.  88 — are  not  authority  for  the  doctrine  that  a  pas- 
senger, personally  exercising  due  care,  is  necessarily  chargeable 
with  the  n^Iigence  of  the  driver  .or  manager  of  the  vehicle 
in  which  he  was  riding. 

In  theabeence  of  any  relation  of  master  and  servant,  or  principal 
and  agent,  when  each  is  independent  of  control  by  the  other, 
why  should  a  passenger  be  chargeable  with  the  driver's  negli- 
gence, any  more  than  the  driver  with  the  passenger's  negligence? 
In  traveling  in  the  night,  an  obstruction  in  tho  highway, 
unknown  to  the  driver,  but  known  to  a  passenger,  causes  an 
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injury  to  both.  By  iuforming  the  driver,  tlio  nccident  \vouId 
have  been  avoided,  and  the  passenger  was  cliargcabie>vith  negli- 
gence in  failing  to  give  the  information.  The  ]ias8engcr  cannot 
recover.  Would  his  negligcuoe  preclude  the  driver,  who  was  in 
no  fault,  frotu  recovering?  A  traveler  on  foot  is  responsible 
only  for  his  own  negligence.  Why  should  a  traveler  in  a  car- 
riage be  held  responsible,  not  only  for  his  own  negligence,  but 
also  for  the  negligence  of  a  driver  over  whom  he  has  no  control? 
It  is  contended  that  towns  arc  only  required  to  keep  their  high- 
ways safe  for  careful  driving,  and  therefore  a  imsseuger  is 
necessarily  affected  by  the  driver's  negligence.  There  ia  no 
absolute  legal  test  of  the  sufficiency  of  a  highway.  Like  the 
question  whether  a  person  is  a  traveler  upon  the  highway, 
it  is  ordinarily  a  question  of  fact :  Vamcy  v.  Manclicdery  58  N. 
H.  430.  A  highway  is  not  required  to  be  entered  free  from 
defects,  but  it  mast  be  suitable  for  the  travel  thereon.  Gen. 
Laws,  0.  75,  §  1.  It  must  1x5  reasonably  safe.  But  it  cannot 
be  said,  as  matter  of  law,  that  a  highway  sufficient  with  a  safe 
horse,  carriage, and  driver,  is  a  reasonably  safe  highway;  nor 
that  a  highway,  to  be  reasonably  safe,  must  be  sufficient  to 
prevent  accidents  with  a  vicious  horse,  u  defective  carriage,  or 
a  careless  driver. 

The  fact  that  an  injury  to  a  traveler  on  a  highway  was  caused 
by  the  combined  efiect  of  the  unsafe  condition  of  the  road  and 
the  n^ligenoe  of  a  third  person  is  no  defense  to  the  party  who 
is  bound  to  keep  the  highway  in  repair :  Shear.  &  R.  Neg. ; 
Winship  v.  Enfield,  42  N.  H.  197;  Nof^U  v.  LUchfidd,  35  Id. 
271;  Cooley,  Torts,  684.  A  traveler  is  required  to  exercise 
reasonable  care  in  the  use  of  a  highway,  in  the  selection  of  his 
horse,  harness,  and  carriage;  and  if  he  exercises  such  care,  the 
fact  that  the  vices  of  the  horse,  or  defects  iu  the  harness  or 
carriage,  may  have  concurred  with  the  unsafe  condition  of  the 
highway  in  causing  an  injury,  is  no  defense  to  the  town :  dark 
v.  Barrinffion,  41  N.  H.  44;  Tucker  v.  Hennikcr,  Id.  317. 
In  harmony  with  this  rule,  and  upon  principle,  we  think  that  a 
traveler  should  be  held  to  the  exercise  of  reasonable  care  only 
in  the  selection  of  a  driver;  and  being  in  no  fault  in  the  choice 
of  his  conveyance,  and  having  no  control  over  the  management 
of  the  team,  he  should  not  be  held  responsible  for  the  negligence 
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of  the  driver,  which  he  could  not  reasonablj  anticipate  or  pre- 
vent In  Plummer  v.  ChsipeCy  59  N.  H.  55,  which  was  an 
action  hj  a  wife  for  injuries  from  an  ot)struotion  in  a  highway 
while  riding  with  her  husband,  the  defendant  claimed  tliat  the 
hnshand  was  a  fast  and  careless  driver,  and  introduced  in  evi- 
dence particalar  instances  of  his  fast  and  careless  driving,  and, 
subject  to  exception,  the  plaintiff  was  permitted  to  testify  to 
other  inj^tRfiflftfl  of  bis  careful  driving  when  she  had  been  riding 
with  him;  and  it  was  held  that  the  evidence  was  relevant  to  the 
husband's  character  for  driving  safely  or  otherwise,  and  ^Vas 
also  relative  to  the  question  of  the  plaintifPs  negligence  in 
selecting  a  suitable  driver  on  the  occasion  of  tlie  accident. 

In  this  view  the  instructions  to  the  jury  as  to  the  plaintiff's 
responsibility  for  Dearborn's  negligence  should  have  been  quali- 
fied. If  the  plaintiff  was  in  no  fault  in  riding  with  Dearborn, 
and  in  no  way  controlled  or  could  control  his  management  of 
the  team,  she  was  not  responsible  for  his  negligence. 

Cabpenteb,  J.,  did  not  sit.    The  others  concurred. 

Clark,  J. — Since  the  announcement  of  the  foregoing  opinion, 
and  pending  a  motion  for  a  rehearing,  which,  after  reargument, 
was  denied,  the  cases  of  Thorogood  v.  Bryan  and  Atmstrong  v. 
Raihtay  Oo.^  have  been  overruled  in  the  English  Court  of  Ap- 
peal, in  the  case  of  The  Bernhia,  12  Prob.  Div.  68. 

In  delivering  his  judgment,  after  an  extended  review  of  the 
English  and  American  cases,  Lord  Esuer,  M.  R.,  said:  ''Afler 
having  thus  laboriously  inquired  into  the  matter,  and  having 
considered  the  case  of  Uu)rogood  v.  Bryan,  8  C.  B.  115,  we 
cannot  see  any  principle  on  which  it  can  be  supporteil;  and  we 
think  that,  with  the  exception  of  the  weighty  observation  of 
Lord  Bramweix,  though  that  does  not  seem  to  be  a  final  view, 
the  preponderance  of  judicial  and  professional  opinion  in  Eng- 
land is  i^ainst  it,  and  that  the  weight  of  judicial  opinion  in 
America  is  also  against  it.  We  are  of  opinion  that  the  proposi- 
tion maintained  in  it  is  essentially  nnjust  and  iuconsisteut  with 
other  recognized  propositions  of  law.  As  to  the  propriety  of 
dealing  with  it  at  this  time  in  a  court  of  appeals,  it  is  a  case 

which,  from  the  time  of  its  publication,  has  been  constantly 
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criticised.  No  one  can  have  gone  into,  or  liave  abstained  from 
going  intOy  an  omnibus,  railroad,  or  ahip  on  tbe  faitli  of  llic  deci- 
sion. We  therefore  think  that,  now  that  tlie  question  is  for  tlie 
first  time  before  a!i  £:iglish  court  of  apt)eal,  tlie  case  of  Thoro- 
good  V.  Bryan^  8  ('.  13.  115,  must  be  overruled.'' 

LiNDLEY,  J.,  sai<l:  ''The  doctrine  of  identification  laid  down 
in  Thoro(/ood  v.  Bryan^  8  C'.  B.  115,  is  to  nic  quite  unintelligi- 
ble. It  is  in  truth  a  fictitious  extension  of  the  principles  of 
agency.  But  to  s:iy  that  the  driver  of  a  public  conveyance  is 
the  agent  of  the  passengers  is  to  say  that  which  b  not  true  in 
fact.  Such  a  doctrine,  if  made  the  basis  of  further  reasoning, 
leads  to  results  which  arc  wholly  untenable;  e.  </.,  to  the  result 
that  the  passengers  would  bo  liable  for  the  negligence  of  the  i)er- 
son  driving  them,  which  is  obviously  absurd,  but  which,  of 
course,  the  court  never  meant.  All  the  court  meant  to  say  was 
that,  for  purposes  of  suing  for  negligence,  the  passenger  was  in 
no  better  position  than  the  man  driving  him.  But  why  not? 
The  driver  of  a  public  vehicle  is  not  selected  by  the  passenger 
otherwise  than  by  being  hailed  by  him,  as  one  of  the  public,  to 
take  him  up;  and  such  selection,  if  selection  it  can  be  called, 
docs  not  create  the  relation  of  principal  and  agent,  or  master 
and  servant,  between  the  passenger  and  the  driver.  The  pas- 
senger knows  nothing  of  the  driver,  and  has  no  control  over 
him;  nor  is  the  driver  in  any  proper  sense  employed  by  the 
jNiasenger.'' 

LoPBS,  J.,  said:  ''What  is  meant  by  the  passenger  being 
identified  with  the  carriage,' or '  with  the  |)erson  having  its 
management,'  I  am  at  a  loss  to  understand.  In  ArvMirong  v. 
Railway  Ch.f  L.  II.  10  Exch.  47,  Pollock,  B.,  said  he  under- 
stood it  to  me:m  'that  the  plaintiff,  for  the  purposes  of  the  action, 
must  be  taken  to  bo  in  the  same  position  as  the  owner  of  the 
omnibus  or  his  driver.'  If  that  is  the  true  explanation,  then 
the  passenger,  who  is  blameless,  is  to  l)e  in  the  same  position  as 
the  driver,  who  committed  a  wrongful  act,  or  his  master,  who  Ls 
responsible  for  the  negligence  of  his  servant.  This  is  in  accord- 
ance neither  with  good  sense  nor  justice.  *  ♦  ♦  The  nioro 
the  decision  in  Tliorogood  v.  Bryan^  8  C.  B.  115,  is  examined, 
the  more  anomalous  and  indefensible  that  decision  apiiears.  The 
theory  of  the  identification  of  the  passengers  with  the  negligent 
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driver  or  owner  is,  in  my  opinion,  a  fallacy  and  a  fiction  con- 
trary to  sound  law  and  opposed  to  every  principle  of  justice. 
A  [Missenger  in  an  omnibus,  whose  injury  is  caused  by  the  joint 
negligence  of  that  omnibus  and  another,  may,  in  my  opinion, 
maintain  an  action,  either  against  the  owner  of  the  omnibus  in 
whicli  he  was  carried,  or  the  other  omnibus,  or  both.  I  am 
clearly  of  opinion  that  ITiorogood  v.  Bryan,  8  C.  B.  115,  should 
be  overruled:"  67  Amer.  Rep.  483,  494,  507,  508,  510. 


The  rale  of  ike  principal  case  is 
emineotljr  just,  and  rests  upon  the 
soondest  reason  and  cummon  sense. 
For  some  jears  there  has  been  much 
dirersitj  of  opinion  as  to  the  right 
determination  of  the  principle  in- 
ToWed,  especial]/  in  England,  result- 
ing from  the  rule  of  Thorogood  t\ 
Btyan,  8  C.  B.  115,  decided  nearlj 
fortj  jears  a^.  The  doctrine  of  that 
case  of  the  "  anomalous  identifica- 
tion'* of  driver  and  passenger  has  been 
seTereljr  criticised  bjr  Englkh  judges 
ever  since  its  announcement,  until 
finally  the  Court  of  Appeals  has  ex- 
pressly overruled  it :  The  Bemina^  12 
Prob.  DIt.  58.  This  action  has  been 
higlily  commended  by  the  English 
legal  press.  In  a  recent  number  of 
the  London  Lav  Times  the  decision 
is  thus  received :  **  The  doctrine  laid 
dovn  in  Tkorogood  v.  fryan,  that  a 
passenger  in  a  public  conveyance,  in- 
jured by  the  negligent  management 
of  another  conveyaice,  cannot  main- 
tain an  action  against  the  owner  of 
the  latter,  if  the  driver  of  the  former, 
by  the  exercise  of  pro|>er  care  and 
skill,  might  have  avoided  the  acci- 
dent, has  at  length  been  overruled. 
The  ground  upon  which  the  court,  in 
Tlytrogood  v.  Bryan^  based  this  start- 
ling proposition  was,  that  the  passen- 
ger in  selecting  a  vehicle  so  identifies 
himself  with  its  owner,  and  therefore 
with  its  driver,  that  the  negligence  of 
the  driver  is  to  be  considered  as  the 
negligence  of  the  passenger  himself. 


Starting  from  this  assumption,  the 
court  not  unnaturally  came  to  the 
conclusion  that  the  rights  of  the  pas* 
senger  against  the  owner  of  the  other 
vehicle  were  restricted  so  as  to  de- 
prive him  of  any  right  of  action.  The 
Court  of  Appeals  failed  to  find  any 
ground  for  the  assumption.  The  pas- 
senger has  no  control  over  the  driver, 
he  cannot  control  his  movements, and 
is,  in  fact,  powerless  to  prevent  his 
negligence.  As  the  Court  of  A  ppeals 
points  out,  if  the  passenger  is  so  iden- 
tified with  the  driver  as  to  be  deemed 
to  be  guilty  of  negligence,  and  there- 
fore deprived  of  a  right  of  action,  it 
must  necessarily  follow  that,  in  addi- 
tion to  his  rights  being  curtailed,  his 
liabilities  are  correbpondingly  en- 
larged, and  the  result  is  that  every 
passenger  in  an  omnibus  or  other 
public  conveyance  is  necessarily 
liable  to  third  parties  for  the  negli- 
gence of  the  driver.  The  Mb^urdity 
and  iiyustice  of  such  a  doctrine  are  so 
ODV.'OUS  as  not  to  need  olwervation." 
Tlic  doctrine  of  Thorogooil  v.  Bryan 
has  met  with  but  little  favor  in  tiis 
country.  Here  it  has  many  times 
been  expressly  condemned  by  courts 
of  the  highest  authority  as  a  gross  an<l 
manifestly  absurd  doctrine,  wholly 
devoid  of  justice,  reason,  or  common 
sense.  Yet  a  f«;w  courts  of  last  resort 
have,  in  a  manner,  embraced  the  doc- 
trine. In  this  connection  see  note  in 
24  Am.  Law  Reg.  710,  716,  to  Si, 
Clair  Bd.  Co,  v.  Eadie,  43  Ohio  St. 
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01 ;  8.  c.  23  Am.  A  Sag.  R.  R.  Ois. 
269,  where  the  reealt  of  the  cases  up 
to  that  time  is  full/  stated. 

IlhiHtrations  will  he  drawn  from  the 
more  recent  caaes. 

PubUe  Cbawyaiieef.— To  Cfrag  ▼. 
nUada,,  efc,  Rd.  Cb.  (C.  C.  N.  D. 
K.  Y.),  24  Fed.  Rep.  168,  it  b  held 
that  where  a  fireman  on  a  railroad 
train  is  ii^nred  bj  a  coUlskm  at  a 
crossing  of  two  roads,  caosed  bj  the 
oonettrring  negligence  of  the  engineer 
on  his  train  and  of  the  emplofee  of 
I  he  other  road,  hia  right  to  reeover 
cLunages  for  such  lijarj  from  theolher 
road  will  not  be  defeated  hr  reison  of 
the  Mgligence  of  the  engineer.  The 
cunrt  in  giying  the  opinion  ohserfed: 
'*  Although  the  plaintiff  was  a  fellow- 
serrant  of  the  engineer,  he  ww  a 
subordinate^  and  iiad  no  control  over 
the  moTemeat  of  the  locomoti?e»  If 
he  was  not  gaiItT  of  anjr  peraonal 
negligence,  and  did  not  coantenance 
the  Mgligent  conduct  of  his  fellow- 
serrant,  upon  reason,  and  according 
to  the  weight  of  anthoritjr,  he  ought 
not  to  be  precluded  from  areooTery 
against  the  defendant.  •  •  •  U|ion 
the  facts  found  bj  the  jury  he  was  no 
more  accountable  for  the  mist^onduct 
of  the  engineer  than  a  persenger 
woald  be,  or  than  the  owner  of  a 
cargo  would  be  for  the  negligent  acts 
of  the  carrier  whom  he  has  employed 
to  transport  his  propertr." 

The  recent  decision  of  the  United 
States  Bopreme  Court,  dted  in  Lde^  ▼. 
i7adbefC,116U.  8.S60;  §.&  64  Am. 
Rep.  135,  is  a  Talnable  oontribotlon 
to  thb  dass  of  legal  literature.  In 
that  case  the  plaintiff  hired  a  pablic 
hack  and  gavedirecttons  to  the  driver 
as  to  the  place  to  which  he  wished  to 
be  carried,  but  exercised  no  other 
control  over  the  conduct  of  the  driTer. 
It  was  held  that  he  was  not  responsi- 
ble for  the  acts  of  negligence  of  such 
driTcr,  nor  was  he  prevented  from  re- 


covering against  a  railroad  company 
for  iiyuries  snfiered  from  a  collision  of 
its  tr«in  with  the  hack,  cawed  by  the 
Diligence  of  bDth  the  manager  of  the 
train  and  of  the  driver.  Mr.  Justice 
FtKLD,  who  delivered  the  opinion, 
thoroughly  reviews  the  authorities 
and  gives  must  cogent  reasons  for  a 
.rejection  of  the  rale  of  Hiorogood  ▼• 


Ma!m$im  ▼.  JBd.  Gb.,  40  mdi.  94, 
holds  that  a  passenger  who  has 
Joit  landed  from  aateamboat  is  not  so 
idenafied  with  the  steamboat  cooi- 
paay  as  to  make  the  company  solely 
liable  for  an  injury  snfiered  by  the 
pHseqger  by  the  negligence  of  a  third 
peiaon  immediately  thereafler;  rely- 
ing upon  Cuddff  v.  iToni,  46  Mich. 
696;  which  holds  that  the  rale  by 
whidi  one  who  rides  In  a  private  eon- 
veyanoe  b  presomed  to  control  or  be 
identified  with  the  driver  and  to  have 
no  right  of  actioB  for  an  iiyury  done 
1dm  by  a  oullisioa  caused  by  the 
driver's  negligence^  cannot  apply  to 
pnasengurs  in  pnblle  oonvcynnafi, 
even  though  they  have  chartered  the 
conveyance.  In  Ihmpkim  ▼.  Clajf 
StMd  Bd.  Cb..  66  Gala.  lG3,the  plain- 
tiff was  injured  by  the  coUisioa  of 
two  street  cars  caused  by  the  concnr- 
ringnegUgence  of  the  managen  of  the 
respective  cars.  It  was  held  that  he 
might  recover  against  either  or  both. 

Ptwau  Gbiieqfaaeei.-' Three  Wis- 
consin cases  have  sustained  a  dls- 
tinction  between  public  and  private 
conveyances  as  to  the  point  under  re- 
view, and  have  declared  the  rule  that 
where  the  ii^ured  person  is  riding  by 
Invitation  of  the  driver,  the  latter  is 
the  agent  of  the  former,  and  the 
driver's  negligence  Is  imputable  to 
such  person:  JVtdsaax  v.  Ifineral 
IhifU,  43  Wis.  613, 62G ;  Haw/e  v.  Aj- 
lON,  29  Id.  296;  OtU  v.  JanenOU,  47 
Id.  422.  This  distinction  has  also 
been   adopted  in  Michigan:    Lake 
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Skore,  €te,Bd.O).  t.  MUUry  25  Mich. 
274,  287 ;  Caddif  t.  Horn,  46  Id. 
596,  and  Iowa:  Payne  t.  (7.  22.  /.  ^ 
P.  Bd^  39  iowa  523.  A  New  York 
case.  Brown  v.  N,  Y.  CtnL  Bd.,  31 
Barb.  33-3,  also  adopted  it.  but  later 
oaLs:?s  rejected  it :  Bobinaon  t.  N.  Y,  Jt 
U  B.  iJi  Cb ,  66  N.  Y.  11 ;  Diftr  t. 
JErie,  eU^  Bd.  Co.,  71  Id.  228.  In  a 
recent  case  in  the  United  States  Cir- 
cuit Court  for  the  Northern  District 
of  Iowa,  SuiRAS,  D.  J.,  charged  the 
jury  that  the  negligence  of  the  driver 
of  a  prWate  carriage  in  cnMsing  a 
railroad  b  the  negligence  of  the  occa- 
pants:  MorrUT,Bd.  Cb..26Fed.  Rep. 
22.  See^taTT.  B.  CB^AK  Bd. 
C>.,71  Iowa. 

In  other  States  a  more  reasonable 
rule  has  been  adopted.  In  FaUman  t.  ^ 
Ctiy  of  Mankaio^  33  Minn.  522,  the 
question  presented  was  whether  one 
who,  by  inyitation  or  permission  of 
another,  rides  in  the  prirate  oonyey- 
anceof  the  latter,  and  which  is  wholly 
under  the  management  and  control 
of  the  owner,  is  affected  by  the  negli- 
gence of  such  owner  so  as  to  present 
a  recovery  against  a  third  party  for 
negligence?  The  court  answered  in 
the  negative,  citing  and  relying  upon 
P^inwn  T.  Bd.  Co.,  66  N.  Y.  11 ;  Dy- 
er V.  Bd.  Cb.,71  N.  Y.  228;  Maaterwn 
V.  Bd.  Co.,  84  Id.  247;  LUOe  v. 
Hackett,  116  United  States  366 ;  Ben- 
nett  V.  Bd.  Cb.,  30  N.  J.  L.  225;  BB. 
O:  V.  Sleinbrtnner,  47  Id.  161 ;  Cuddy 
T.  Ilome,  46  Mich.  596^  Tranrfer  Co. 
▼.  Kelly,  38  Ohio  St.  S6;  Bd.  Co.  t. 
^adUel,  105 111.355.  See  PhUa.  etc, 
Bd.  Gk  v.  Hogdand,  66  Md.  149,  for 
an  interesting  recent  case. 

The  Pennsylvania  doctrine  is  rather 
peculiar, and  the  reasons  given  by  the 
Supreme  Court  of  that  State  to  sup- 
port it  are  not  easily  comprehended. 
While  the  rule  of  Thorogood  t.  Bryan 
seems  to  hnve  been  adopted,  yet, 
while  adopting  it,  the  reasons  given 


by  the  English. courU  were  expressly 
rejected.  In  the  late  case  of  Borough 
of  CaHule  v.  Brisbane,  1 1 3  Pa.  St.  5 16 ; 
8.  c.  57  Am.  Rep.  483  (with  note), 
the  court  hnlds  that  one  who  is  in- 
jured by  the  joint  negligence  of  :i  [per- 
son with  whom  lie  U  riding  by  invi- 
tation, and  a  third  person,  b  not 
chargeable  with  the  negligence  of  the 
driver.  In  course  of  the  opinion,  the 
court  said:  '* Where  a  passenger  is 
personally  injured  by  the  joint  negli- 
gence of  his  carrier  and  another  par- 
ty, his  remedy  is  against  the  carrier 
alone.  The  question  was  first  raised 
in  this  court,  and  was  very  folly  dis- 
cussed in  the  case  of  Lockhari  t.  Lick- 
ientkaler,  46  Pa.  St.  151.  The  decision 
in  that  case  was  grounded  upon  the 
doctrine  of  the  English  cases:  Bridge 
V.  Grand  Junction  B.  Co.,  3  M.  &  W. 
247,  in  the  Court  of  Exchequer; 
Tltorogood  t.  Bryan,  8  C.  B.  115  (65 
Eng.  Co.  Law),  and  OiUlin  v.  IIUU,  65 
Eng.  Com.  Law  123,  in  the  Common 
Bench.  These  cases  have  since  been 
followed  and  approved  in  the  Ex- 
chequer by  Amutrongy.  Lanoatier  and 
York  ^  Cb.,  L.  R.  10  Exch.  47.  The 
principle  upon  which  all  these  Eng- 
lish cases  appear  to  have  been  deter- 
mined is  that  the  passenger  is  so  far 
identiSed  with  the  carriage  in  which 
he  is  traveling,  that  want  of  care  on 
the  part  of  the  driver  will  be  a  de- 
fense of  the  owner  of  the  other  car- 
riage that  directly  caused  the  ix\jnrr. 
Our  own  case  of  Loekhart  r.  Lichten- 
thaler,  eupra,  was  followed  by  Bd.  Co. 
▼.  Boyer,  97  Pa.  St.  91,  an  action 
against  a  railroad  company  to  recover 
damages  for  the  death  of  a  person 
caused  by  a  collision  cf  defendant's 
train  with  a  street  car,  in  which  the 
deceased  was  a  passenger.  It  was  held 
that  in  order  to  recover,  the  plaintiff 
must  show,  not  only  that  the  death 
resulted  directly  from  the  defendant's 
negligence,  but  that  the  negligence  of 
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the  carrier  company  diil  not  contrib- 
ute to  the  injury.  Therefore,  although 
there  is  certainly  a  wide  diiTerence  of 
opinion  between  the  courts  of  this 
and  other  States  on  the  subject,  it 
seems  to  be  well  settled  as  the  law  of 
Pennsylvania  that  the  remedy  of  a 
passenger  injured  by  the  joint  negli- 
gence of  his  carrier  and  another  is 
against  the  common  carrier  only. 
The  reasons  for  this  rule  are  given  in 
Loekhart  v.  Liehtenlhaler^  mtpn,  by 
TiiOMFSONy  J.,  as  follows .  "  I  would 
say  the  reason  for  it,  that  it  better 
accords  with  the  policy  of  the  law  to 
hold  the  carrier  alone  responsible  in 
such  circumstances  as  an  incentive  to 
care  and  diligence.  As  the  law  fixes 
the  resi>onsibility  u|x>n  a  dlfiercnt 
principle  in  case  of  carriers,  as  already 
noticed,  from  that  of  a  party  who 
does  not  stand  in  that  relation  to  the 
injured  party,  the  very  philosophy  of 
the  requirement  of  greater  care  is 
that  he  shall  be  answerable  for  omit- 
ting any  duty  which  the  law  has  de- 
fined as  his  rule  and  guide,  and  will 
not  pennit  him  to  escape  by  imputing 


negligence  of  a  less  culpable  charac- 
ter to  othery,  but  sufficient  to  render 
them  liable  for  the  consequences  of 
his  own.  1 1  would  be  altogct  her  more 
just  to  hold  liable  him  who  has  en- 
gaged to  observe  the  highest  degne 
of  diligence  and  care  and  has  been 
compensated  fur  doing  it,  rather  than 
upon  him  uiK>n  whom  no  such  obliga- 
tion rests,  and  who,  not  being  compen- 
sated for  the  observance  of  such  a  de- 
gree of  care,  acts  only  on  the  duty  to 
observe  ordinary  care,  and  may  not 
be  aware  even  of  the  presence  of  a 
party  who  might  be  injured.  Thisrulcy 
it  cannot  be  doubted,  will  be  more 
likely  to  increase  diligence  than  the 
opposite,  which  would  enable  a  nei;li- 
gent  and  faithless  party  to  escape  the 
consequences  of  his  want  of  care  by 
swearing  it  on  another,  which  he 
would  assuredly  do  if  the  temptation 
and  opiM>rtunity  aflbrdcd.  As  this 
view  accords  best  with  the  policy  of 
the  law,  it  is  proof  of  the  existence 
of  the  rule  itself/' 

B.  £.  BukCK. 
St.  Louis,  Mo. 
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SDVBSm  OOUBT  OF  TRX  UMITUI  8TA' 


GXHCUIT     OOUVT     OF     TUB    UHXTSD 


DTTSBSTATB  00100X0  00] 
SOPmKMX  OOUBT  OF  OBOIMIA.* 
eCTWLMMK  OOUST  OF  INDIAVA.* 
BCFRKMK  OOtTBT  OF  IOWA.* 
BUFREMX  OOUBT  OF  KAHaAA.* 
OOUBT  OF  AFFBAU  OF  KOTTUCKT.* 
SUFBBKB  JUDICUX  COUBT  OF  M  AIVB.* 
OOUBT  OF  AFFBALB  OF  MABTI.AlfD.'' 


BUFBBMB  JUDICIAL  OOUBT  OF  MA*- 

HACHUBBTO." 
SUFBEME  OOUBT  OF  MICHIQAir.^ 
BUFBBMB  OOUBT  OF  MIMBBBOTA." 
BUPBEME  COURT  OF  MI9BOUBI.** 
OOUBT  OF  APPEAUBOF  NEW  TOIUL.^ 
BUFBEMB  COUBT  OF  PEmfBTLTAiriA.'' 
BUPBEMB  OOUBT  OF  TBXAB.^^ 
BUFBEMB  OOUBT  OF  AFFEALB  OF  TIB- 

OIBIA.'* 


Bakks.    Bee  Cheek$. 


Examiner  of  National  Bank  cannot  bind  by  bcCb  in  itB  behalf: 
WUten  ▼.  S(nol€i,  C.  Ct  U.  8.,  DUt.  Wu,  Oct.  5. 1667. 


Biuii  AKD  Notes. 

Aeeqded  draft  not  returned  until  insolvency  of  acceptor  raiBeB  a 
question  for  <^  Jury  whether  the  failure  to  return  damaged  the 
payee :  Fox  v.  Vavenparl  NaL  Bank^  8.  Ct  Iowa,  Dec.  21, 1887. 

OMecUon  fee  stipulated  for,  in  case  of  suit,  is  to  be  considered 
part  of  the  matter  in  coutruversy  in  determining  what  court  has 
jurisdiction:  BlakeMhip  y.  WaritLky.ti^  Ct.  Texas,  Dec  2, 1887. 

Cbiuufera<ton  ii  sufficient  where  the  note  is  given  to  plaintiff  on 
surrender  of  his  certificate  of  homestead  entry  to  euable  delendaut 
to  acquire  plaiutilf 's  interest.  Fraud  and  bad  faith  of  plaintiff  in 
origiually  malLing  his  entry  does  not  affect  the  note:  MeCabe  v. 
GiiMT,  8.  Ct.  Mich.,  Jan.  12, 1888. 


'  To  appear 
'  To  appear 

*  To  appear 

*  To  appear 
^  To  appear 

*  To  appear 
'  To  appear 

*  To  appear 

*  To  appear 


inl23orl24U.8.Bep. 
inSSFecLBep. 
in  1 1.  S.  Com.  Bep. 
in  76  or  77  Oa.  Bep. 
inlllorll2Iod.Bcp. 
in  71  or  72  la.  Bep. 
in  37  or  38  Kan.  Bep. 
in  83  or  84  Kj.  Bep. 
in  80  or  81  Me.  Bep. 


^  To  appear  In  67  or  68  Md.  Bep. 
"  To  appear  in  145  or  146  MaaiL  Bep. 
^  To  appear  in  60  or  61  Mich.  Bep. 
^  To  appear  in  36  or  37  Minn.  Bep. 
>^  To  appear  in  92  or  93  Mo.  Bep. 
»»  To  appear  in  107  or  108  N.Y.Bep. 
^  Toappearinll5orll6PaJSt.Bep. 
"  To  appear  in  77  or  78  Tex.  Bep. 
^  To  appear  in  82  or  83  Va.  Bep. 
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Payment  pre^umo;]  when  new  note  given  to  take  up;  and  this 
presumption  becomes  conclusive  when  new  note  is  indorsed  to  third 
person  who  brings  suit:  Snow  y.  Fotier^  8.  Jud.  Ct.  Me.,  Dec  22, 

1887. 

Pdrol  evidence  ndmtwible  to  show  that  other  persons  were  to  risn 
as  makers:  MerchaiUe'  Exchange  Bank  v.  Lu/ckoWf  6.  (Jt.  Miuu.,  Dec 
13, 1887. 

Chbck& 

Defined  to  include  an  order  on  a  bank  to  pay  to  a  named  pesson 
a  specified  sum  f>n  deposit  without  designating  a  future  day  of  pay- 
ment: Bull  V.  rtrd  Nail.  Bank,  U.  S.  8.  Gt,  Oct  31,  1887. 

Negotiability  not  affected  by  being  payable  **  in  current  funds  :^  Id 

JhiHnenkipt  drawn  bry  one  partner  fo  hia  own  use,  with  the 
knowledge  of  the  bank,  is  paid  by  the  bank  at  the  riak  of  the  other 
partner  not  assenting:  Orakam  y.  Taggari^  8.  Ct  fa.»  Nov.  11, 
1887. 

Grim  ivAL  Law. 

Removal  to  district  where  the  oftnse  was  committed,  under 
§1014,  Rev.  Stat  U.  8.,  should  bo  preceded  by  preliminary  eianiiif* 
ation  tocetablii^h  identity  of  penon  and  probable  guilt:  EeBvrh- 
hurdi,  D.  Ct  U.  a,  R  Dist  Wis.,  Oct  27, 1887. 

Common  Carriers.    See  Ldeniaie  Oommeree  Law — Raitroade. 

CoMirriTUTiOHAL  Law.     See  lAtmor  Laum — Bailroade — Removal 

U.8.Qmdi^tian. 


CoRBiORRATiov.    See  BilU  and  Notee — QmiraeU, 
Contracts.    See  RaUroade. 

Cbtietruetion  aided  only  in  case  of  uncertainty,  by  resort  to  the 
condition  of  the  parties,  the  subject-matter  and  circumstances  sur> 
rounding  the  transaction:  Piano  Mfg.  Oo.  y.  ElUst  8.  Ct  Mich., 
Jan.  5, 1888. 

Continuing  offer  to  sell  land  does  not  need  a  formal  withdrawal, 
and  is  effectually  terminated  at  once  by  a  sale  to  a  third  person  : 
Colemam  v.  Applegarth^  Ct  App.  Md.,  Mov.  18, 1887. 

Literlineation  cannot  be  explained  or  shown  by  whom  written, 
when  there  is  no  allegation  of  fraud  or  mistake  and  the  contract  is 
unambiguous :  Bowe  v.  Doticrer,  8.  Ct.  Ga.,  Oct  8, 1887. 
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Nudum  Pactum, — ^Verbal  promise,  without  coDBidcration,  for  ex- 
tension of  a  written  option  to  purchase  land,  where  time  is  of  the 
essence  of  the  contract :  Coleman  v.  Applegarihy  Ct.  App.  Md., 
Nov.  18, 1887. 

Time  stipulated  in  a  written  option  to  purchase  land,  is  of  the 
essence  of  the  contract :  Id. 

Damages.    See  RaUroads. 

Deduetians  in  case  of  death,  not  simply  for  personal  food  and 
clothing,  but  also  expenses  of  his  manner  of  living :  Augusta,  elc, 
R.  R.  Co.  V.  KiUain,  S.  Ct.  Oa ,  Nov.  22, 1887. 

Debd.    See  Land — Married  Women. 

DuBBBS.    See  Married  Women. 

Eminent  Domaik. 

DraiM  cannot  be  authorized  to  be  laid  on  land  for  the  benefit  of 
an  adjoining  owner,  because  a  taking  for  private  use:  Fleming  v. 
Hall,  a  Ct  Iowa,  Dec.  20. 1887. 

ExFBESS  Companies.    See  Intersiaie  Commerce  Law. 

EXECUTOIL 

De  eon  tori^  when  sued  by  creditor  of  decedent,  not  allowed  for  his 
own  debt,  at  law  or  in  equity :  Baumgariner  v.  Hom,  Ct.  App.  Md., 
Dec.  9, 1887. 


Receiver  appointed  on  prayer  of  legatee,  where  executrix,  who  is 
the  life  tenant,  and  is  directed  to  manage  for  best  interests  of  l^a- 
tees,  mismanages:  Solomon  v.  Tarver,  S.  Ct.  Ga.,  Oct  28, 1887. 

Fraud.    See  Married  Women. 
LrfEBSTATS  Commerce  Law.    See  also  Railroads. 

Applieaiion  of  the  act  to  a  common  carrier  is  not  defeated  by 
reason  of  some  of  the  carrier's  transactions  being  outside  of  the 
act:  Re  Express  Companies.  The  Commission,  Dec.  28, 1887. 

Common  carriers^  such  as  stage  coaches,  independent  steamboat 
lines,  etc,  by  the  implication  of  the  first  section  of  the  act,  are 
not  subject  to  its  provisions :  Id. 

D^iniUon  of  the  first  section  ('*  the  provisions  of  this  act  shall 
Vol.  XXXVI.— 18 
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apply  to  any  commou  carrier  or  carriers  engaged  in  the  transporta- 
tion of  passengers  or  property  wholly  by  railroad  or  partly  by  rail- 
road and  partly  water  " — ^when  the  traffic  is  interstate),  controls  the 
application  of  the  act  to  the  carriers  within  its  terms :  Id. 

Diaeriminaiiati  is  unjust  when  a  higher  rate  is  charged  for  railroad 
ties  than  other  rough  lumber,  and  cannot  be  excused  by  a  desire  to 
keep  the  ties  on  the  line  or  the  price  low  for  the  benefit  of  the  rail- 
road company :  Reynolds  v.  IV >  N.  Y.  &  Pa.  R.  R.  Co,  etoL  The 
Commissioni  Jan.  13, 1888. 

Express  or  parcel  traffic^  condacted  by  a  railroad  company  by  its 
ordinary  transportation  staff  or  through  an  independent  special 
bureau  or  by  combination  in  a  joint  arrangement  with  other  rail- 
road companies  is  subject  to  the  act  as  fully  as  ordinary  freight 
tnuffic :  Ke  Eqtress  (hmpanies.    The  Commission,  Dec.  28, 1887. 

Express  eompaTiies  not  owned  by  a  common  carrier  are  not  sub- 
ject to  the  provisions  of  act  as  they  now  stand :  Id. 

Highly  remedial  statute^  on  the  whole,  as  it  was  designed  to 
secure  to  the  public  equal  and  impartial  rights  and  privileges  and 
to  put  an  end  to  well-known  abuses,  it  is  therefore  to  be  construed 
liberally,  though  fairly,  but  always  to  attain  the  beneficial  result 
purposed  to  its  greatest  avulable  extent :  Id. 


JurisdUiion  of  the  Commission  is  strictly  statutory  and  cannot 
i  extended  b    "      " 
in  the  act :  Ic 


be  extended  bv  implication  over  other  subjects  than  those  defined 


Refusal  to  furnish  ears  to  carry  freight  off  its  line  is  justifiable 
when  the  railroad  company  actually  n^s  all  its  equipment  in  its 
own  line:  Riddle  etaCyf.  P.  &  L.  E.  R. R.  Co.  The  Commission, 
Jan.  17, 1888. 

Jurisdiction.     See  Bills  and  Notes — Interstate  CbmTneree  Law, 

Land. 

Appurtenances  will  (exceptionally)  include  a  tract  contiguous 
and  forming  one  piece  with  that  specificallyconveyedas'^the  entire 
line  of  the  F.  railroad  *  *  with  its  appurtenances  *  *  and 
including  the  real  estate,  depots,  etc. :"  il.  P.  R.  R,  Co.  v.  MoMi^ 
b.  Ct  Mu.,  Jan.  16, 1888. 

Forfeiture  liable  when  deed  contains  recital  of  a  condition  that  no 
building  should  be  erected  nearer  to  certain  street  than  certain  house 
and  there  is  a  breach  of  the  condition :  Adains  v.  Valentitie,  C.  Ct. 
U.  S.,  S.  Dist.  N.  Y.,  Nov.  11, 1887. 


AfiSTBACTB  OF  RECENT  DECISIONS.  137 

Liquor  Laws. 

Air-room  is  a  place  for  the  sale  of  intoxicating  liquors  by  retail 
for  consumption  at  the  place  of  sale :  Bieaer  v.  Stale,  S.  Ut.  Qa., 
Nov.  1, 1887. 

Kan8aB  law,  prohibiting  manufacture  of  liquor  in  that  State  for 
sale  as  a  beverage,  is  valid,  and  does  not  infringe  any  right,  etc., 
secured  bv  Const  U.  S. :  Mugler  v.  Kansoi,  8.  <X  U.  8.,  Dec.  6, 
1887. 

Lieeimng  the  sale  of  domestic  wine,  under  the  general  law,  not 
taken  away  by  the  Local  Option  Act,  forbidding  the  manufacture 
and  sale  of  ail  intoxicating  liquors  after  a  vote,  because  of  the  pro- 
viso in  the  latter  act,  that  tne  act  should  not  interfere  with  the 
manufacture  and  sale  of  domestic  wines  or  cider :  Brami  v.  StaUf 
S.  Ct  Ga.,  Oct  29, 1887. 

Police  Power,  the  authority  for :  Ex  parte  Bumside,  Ct  App. 
Ky.,  Dec.  10, 1887. 

Mails. 

Fraudulent  eeKeme,  under  §  5,480,  U.  S.  Rev.  Stat,  causes  a  sepa- 
rate liability  each  time  a  letter  is  taken  out  of  or  deposited  in  the 
mail :  Be  Henry,  8.  Ct  U.  8.,  Nov.  21, 1877. 

Married  Womek. 

Acknowledgment  of  her  deed  not  avoided  except  by  duress  or 
fraud:  HUz  v.  Jenh,  8.  a.  U.  S.,  Nov.  14, 1887. 

Durem  not  made  out  by  proof  of  an  angry  command  to  write 
her  name  without  threats  of  personal  violence :  Oabbey  v.  Fogens, 
&  Ct  Kan.,  Dec  10, 1867. 

Master  and  Servant.    See  Bailroads, 

Neglioekge.    See  Bailroads. 

Nudum  Pactum.    See  Contracts. 

Parthtership.    See  Chech. 

AceimnU  cannot  be  demanded  where  the  agreement  for  a  part- 
nership never  went  into  effect :  Davia  v.  Key,  S.  Ct  U.  8.,  Oct.  31, 
1887. 


138  ABSTRACTS  OF  RECENT  DECISIONS. 

None  from  receipt  of  a  part  of  the  profits  accruing  to  one  who  is 
a  partner:  JioekafeUow  v.  Miller,  Cl  App.  N.  Y.,  Dec.  13, 1887. 

Profits  received  by  B.  as  compensation  for  real  estate  and  money 
contributed  to  A/s  business  constitutes  a  partnership  as  to  third 
persons :  MarlnU  v.  Moore,  8.  Ct  Ga.,  Oct.  26, 1887. 

Patektb. 

Prior  public  uae  for  more  than  two  years  before  application  invali- 
dates the  L.  A.  Sprague  patents  for  buckle  levers,  Nos.  228,136  aud 
231,199,  and  the  driven-well  patent,  No.  4,372 :  Smith,  etc.,  Mfg. 
Co.  V.  Sprague  and  Andreum  v.  jBbvey,  6.  Ct.  U.  8.,  Nov.  14, 1887. 

Specific  performance  of  parol  agreement  to  assign  a  patent  ob- 
tained at  joint  expense  will  be  enforced,  notwithstanding  §  4,898 
Rev.  Stat.  U.  8. :  Serle  v.  HUl,  8.  Cl.  Iowa,  Dec.  10, 1887. 

Principal  akd  Ageitt.    See  Bofifa — Railroadi. 

Police  Powbbs.     See  Liquor  Lawi — Sailroad$ — 17.  S.    QnuH- 

iutioiu 

Railroads.    See  Damages-— Land. 

Chntract  of  carriage  from  E.  in  Alabama  to  A.  in  Georgia  is  not 
proved  by  evidence  of  such  a  contract  from  L.  in  Kentudcy  to  A. 
in  Georgia :  Central  R.  R.  Co.  v.  Tucker,  8.  Ct.  Ga.,  Feb.  29, 1887. 

FellovhServanti. — ^Trackman  and  engineer  or  brakeman :  Cbn- 
nelly  v.  Minneapolu,  etc.,  R.  R.  Co.,  8*  Ct.  Minn.,  Dec.  27, 1887. 

Fence  not  kept  secure  by,  renders  liable  for  value  of  a  horse, 
although  the  owner  was  guilty  of  contributory  negligence :  BalL, 
etc.,  R.  R.  Co.  V.  Evarta,  8.  Ct.  Ind.,  Dec.  7, 1887. 

Not  liable  for  death  of  another  employee,  caused  by  the  head  of 
an  unusually  tall  brakeman  breaking  a  telegraph  wire  while  stand* 
ing  on  top  of  a  freight  car,  there  being  no  evidence  of  any  absence 
of  precaution  which  a  prudent  person  would  have  taken :  Wabaeh, 
etc,  R.  R.  Co.  V.  Locke,  8.  Ct  ind.,  1887. 

Not  liable  for  consequences  of  advice  given  by  conductor  as  to 
passenger's  proceedings  after  leaving  the  train :  (Xneinnati,  etc,  R. 
R.  Co.  V.  Carper,  8.  Ct.  Ind.,  1887. 

Not  liable  for  attempt  to  cross  a  double  track  railroad  at  a  high- 
way crossing  immediately  after  the  passa^  of  a  train  without  etop- 
Sing,  looking,  and  listenmg  for  a  train  m  the  opposite  direction : 
(arty  v.  Chicago,  etc.,  R.  R.  Co.,  8.  Ct.  Minn.,  Jan.  2, 1888. 
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Nid  Ka&fe,  prima  facie,  for  an  iDJurr  on  a  familiar  crossing :  Indi' 
ono,  0<c,  JS.  R.  Go.  ▼.  Hawmotk,  ».  Ct.  Ind.,  Dec.  29, 1887. 

JVol  UaiU  tixt  fiulare  to  look  i^  the  direction  from  which  a  train 
would  ordinarily  come,  although  a  brakeman  stood  at  the  croniue 
(wiUiout  being  recognised  or  making  any  sign)  :  Young  y.  N.  1\, 
etc.,  R.  R.  Co.,  Ct.  App.  N.  Y.,  Dec.  6, 1887, 

Not  liable  when  there  ie  a  failure  to  stop,  look,  and  listen  at  a 
GTOssiDg,  nnlesB  the  engineer  did  not  use  proper  means  to  avoid  the 
aoddent:  Norfolk^  ele.,  S.  R.  Go.  ▼.  Bwrge^  8.  Ct.  of  App.  Va.,  Nov. 
17, 1887. 

Noi  liable  for  death  of  a  man  caught  on  a  trestle,  when  he  knew 
the  locality,  mieht  have  jumped  off,  and  was  only  dbcovered  when 
the  train  roun&d  a  curve  a  ouarter  of  a  mile  off,  and  could  not  be 
stopped :  Ma^  v.  Central  B.  &  R.  R.  Co.,  8.  Cl  Oa.,  Nov.  4, 1887. 

Smidnng  ekarge$f  even  if  against  interstate  commerce,  may  be 
rmlated  by  State  commission  under  the  police  powers  of  the  8tate : 
CSieago,  etc,  R.  R.  Ob.  v.  Becker,  C.  Ct  U.  B.  D.  Minn.,  Dec, 
1887. 

TVadk  mnit  be  sa&  or  the  ownor  will  be  liable  to  the  employees  of 
a  oser  under  license:  Augueta,  efai,  Co.  v.  KUUan,  8.  Ct  Ga.,  Nov. 
22, 1877. 

BsMovAL  Cases. 

Ne^led  to  present  the  Federal  question  in  the  State  court,  is  not 
sufficient  reason  for  that  court  overlooking  it  when  necessarily 
involved  in  determininff  the  case:  Dee  Moines  N,  Jc  R.  R.  Co,  v. 
Iowa  Homeetead  Co.,  S.  Ct  U.  8.,  Dec.  5, 1887. 

Remanding  order  cannot  be  reviewed  in  8.  Ct  U.  6.,  since  Act 
March  3, 1887 :  Wilkinaon  v.  Nebraska,  8.  Ct.  U.  8.,  Nov.  14, 1887. 

Stage  Coaoheb.    See  Interstate  Commerce  Law. 
SrATUTfiB.     See  Interstate  Commerce  Law. 

Vaarianee  between  public  printed  copy  and  the  act  as  passed  and 
Mproved,  the  latter  should  govern:  Epstin  v.  Levenson,  8.  Ct. 
Ga.,  Nov.  12, 1887. 

Tender. 

Ineujfieieni  in  amount  is  of  no  avail :  Q.  Ct  Mich.,  Jan.  6, 1888. 

Tens.    See  Contracts 

Trusts.    See  Wills. 

U.  8.  Constitution. 

Fourleenih  Amendment  does  not  conflict  with  a  State  law,  making 
a  railroad  liable  for  negligence  of  employees  in  the  use  and  operation 
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of  train:  Reyburn  ▼.  Central  loioa  R.  R.  Co.,  8.  Ct.  Iowa,  Dec  19, 

1887. 

Fourteenth  Amendment  does  not  take  awaj  from  the  States  the 
lice  powers  reserved  by  the  U.  8.  Const,  of  1789 :  Mugler  ▼. 
cttuaa,  8.  Ct.  U.  8.,  Dec.  6, 1887. 

USUBT. 


po 


Loan  to  diaeharge  a  previous  nsiirioas  debt  is  a  distinct  trans- 
action and  not  affected  by  use  of  the  money  or  knowledge  of  the 
lender:  Vaught  ▼.  Rider,  Ct.  App.  Va.,  8ept.  15, 1887. 

Personal  plea  generally,  but  where  borrower  is  insolvent  and  a 
fund  is  in  court  for  distribution,  any  other  creditor  may  compel  the 
lender  to  receive  only  principal  and  legal  interest:  Brooke  v.  Todd, 
8.  Ct  Ga.,  Dec  3, 1887. 

Wills. 

Devise  to  widow  of  income  for  liie,  with  so  much  of  principal  of 
the  estate  as  would  be  necessary  for  her  comfortable  support,  under 
which  the  widow  received  $2,500  for  the  purdiase  of  a  nouse  to  live 
iu,  will  not,  after  sixteen  years,  and  a  denciency  in  the  income  then 
arising,  require  the  sale  of  the  house  before  any  additional  allowance 
IS  given  from  the  principal  of  the  estate :  McKenne  v.  Ashley,  8. 
Jud.  Cl  Mass,  Jan.  7, 1888. 

Destruction  of  a  will  with  the  intention  of  writing  another,  does 
not  ipso  fado  revive  a  former  will:  MeClure  v.  mcClure,  8.  CL 
Tenn.,  Dec  10, 1887. 

Revocation  requires  testamentary  capacity :  Melnityre  v.  Worihr 
ington,  Ct  App.  Md.,  Dec  19, 1887. 

Trusts,  by  implication  from  words  of  recommendation,  request, 
entreaty,  wii^h,  or  expectation,  addressed  to  a  legatee  or  devisee, 
with  certainty  and  clearness  in  subject-matter  and  object,  are  not 
overthrown  by  recent  decisions  which  tend  to  restrict  precatory 
trusts:  Noe  v.  Kern,  8.  Ct  Mo.,  Dec.  19, 1887. 

Trust  is  created  by  wife's  will  and  fastened  on  devise  to  the 
husband,  in  full  confidence  that  he  would  properly  provide  for 
children  of  a  deceased  brother  "  whom  we  have  undertaken  to  raise 
and  educate : "  /d. 

John  Bvthell  XJhle. 
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CERTIFICATION  OF  BANK  CHECKS. 

Our  article  will  be  divided  into  the  following  heads : 
I. — General  rules  applicable  to  the  certification  of  all  bank 

checks. 
11. — ^Roles  applicable  to  a  bank  check  that  has  been  certified  on 

the  request  of  the  payee,  or  subsequent  holder. 
III. — ^Rules  applicable  to  a  bank  check  that  has  been  certified 

on  the  request  of  the  drawer. 

I. — General  rules  applicable  to  the  certification 
OF  ALL  BANK  CHECKS.  Many  of  these  rules  will  require  little 
or  no  comment  beyond  their  bare  statement,  as  the  law  stated  in 
them  is  undisputed,  while  upon  others  have  arisen  most  of  the 
difierenoes  between  the  various  courts. 

WkcU  amaunta  to  the  eerUJuxUion  of  a  bank  check.  In  general  it 
may  be  stated  that  no  particular  form  of  words  is  necessary  to 
the  certification  of  a  check,  nor  need  it  be  even  in  writing. 
Any  language,  verbal  or  written,  used  by  the  bank  signifying 
to  the  person  presenting  the  check  that  it  is  good  and  will  be 
paid  when  presented  for  payment  amounts  to  a  certification : 
Papey.  Bank  of  Afbumy  59  Barb.  226 ;  Espy  v.  Bank  of  Cin- 
cinnati, 16  Wall.  604;  Nelson  v.  Fird  NaiH  Bank,  48  111. 
36.  It  is  clearly  settled  that  there  is  no  difierence  in  this  re- 
spect between  a  bill  of  exchange  and  a  check ;  and  whatever 
in  the  case  of  a  bill  amounts  to  an  acceptance  will  in  the 
case  of  a   check  be  treated  as  a  certification.      To  effect  a 

certification  does  not  even  require  language  on  the  part  of  the 
Vox.  XXXVI.— 10  (141) 
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bank|  but  the  end  may  be  accoroplklied  by  conduct^  and  what 
oondu(«t  is  to  be  considered  as  amounting  to  an  acceptance  or 
certification  is  determined  by  the  rules  applicable  to  bills  of 
ezdiange:  Oolorajdo  NaiH  Bank  v.  Bodtcher^  5  Colo.  185. 
Whether  the  conduct  of  the  bank  in  a  particular  case  is  such  as 
to  amount  to  an  acoeprance  is  a  question  properly  left  to  the 
jury :  Northumberland  Bank  v.  MrMkhadj  106  Pa.  St.  460. 
The  usual  method  of  certification  is  in  the  casliier  or  teller 
writing  the  word  ^^good''  across  the  face  of  the  check,  together 
with  his  name  and  official  title,  and,  in  many  instances,  a  simple 
stamp  is  used  for  this  purpose  by  the  bank.  The  courts  have 
nearly  all  regretted  the  rule  that  allows  bills  of  exchange  to  be 
accepted  by  parol,  but  it  is  well  established,  except  where 
changed  by  statute,  and  it  has  been  extended  to  the  certification 
of  checks.  The  effect  of  this  disposition  to  regret  verbal  ao> 
ceptances  will  probably  be  to  caose  courts  to  construe  strictlyi 
and  limit,  as  far  as  {lossible,  verbal  certifications  of  checks: 
Espyy.  Bank  of  Gneinnati,  18  Wall.  604;  dewn  d  al.  v. 
Bank  of  N.  Y.  Nafl  Banking  An'n,  89  N.  Y.  418 ;  &  c,  sec- 
ond ap|)eal,  105  Id.  398. 

Undertaking  of  the  bank  on  eertifjfing  a  chtck.    We  have  had 
a  number  of  decisions  as  to  the  undertaking  of  the  bank  on  cer- 
tifying a  check,  all  more  or  less  different ;  but  with  a  leaning 
which  indicates  that,  in  all  probability,  the  analogy  to  bills  of 
exchange  will  be  continued,  and  the  certifying  bank  held  to  no 
greater  liability  than  the  acceptor  of  a  bill.    In  two  States  the 
question  has  been  authoritatively  settled  by  the  courts  of  last 
resort,  while  in  the  Federal  Courts  a  decision  by  the  Supreme 
Courts  leaves  the  matter  in  grave  doubt  as  to  what  will  be  the 
view  there  taken.    The  cases  that  have  arisen  are  upon  the 
liability  of  a  bank  that  certifies  a  check  as  good,  the  amount  of 
which  has  been  raised  since  its  delivery  by  the  drawer  and  be- 
fore its  presentation  for  certification.    In  New  York  it  is  settled 
law  that  the  certification  of  a  check  in  the  usual  form  simply 
affirms  the  genuineness  of  the  signature  of  the  drawer  and  that 
he  has  funds  sufficient  to  meet  it,  and  engages  that  they  will  not 
be  withdrawn  to  the  prejudice  of  the  holder  of  the  check,  bat 
does  not  warrant  the  genuineness  of  the  body  of  the  check : 
Marine  Nagl   Bank   v.  Naei    OUy  Bank,  59   N.  Y.    67; 
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Setmriig  Bank  v.  Nai't  Bank,  67  Id.  458 ;  Qews  d  al.  v. 
Bank  of  N.  K  Natl  Banking  An^n,  $upra.  The  bank  is  not 
held  bound  to  pay  the  check  when  the  amount  has  been  raised 
before  certification ;  and  to  hold  it  to  any  greater  liability  than 
thus  laid  down,  the  form  of  certification  must  be  so  changed  as 
to  indicate  the  additional  undertaking ;  Marine  Aa/7  Bank 
V.  NaCl  Giy  Bank,  69  N.  Y.  67. 

In  LfOitisiana,  on  the  other  hand,  under  the  same  state  of 
facts,  exactly  the  contrary  doctrine  was  held,  and  the  certifying 
bank  was  made  liable  for  the  genuineness  of  the  entire  instru* 
ment :  Louisiana  Natl  Bank  of  N.  O.  v.  (Mixena*  Bank  of 
jLouinano,  28  La.  An.  189.  This  case  was  decide<l  after  that 
of  the  Marine  Natl  Bank  v.  llie  NUH  CUy  Bank  in  New 
York,  and  an  attempt  was  made  to  distinguish  lietween  the 
twa,  but  without  any  foundation,  as  shown  by  the  later  New 
York  decisions.  So  that  it  may  be  considered  that  there  is  a 
direct  conflict  of  authority  between  courts  of  the  two  States. 
These  are  the  only  States  that  have,  as  yet,  passed  upon  this 
point. 

In  the  Federal  Courts  a  middle  ground  appears  to  have  been 
taken,  holding  with  the  New  York  court  in  the  case  of  a  verbal, 
and  with  tliat  of  Louisiana  in  the  case  of  a  written,  certification : 
Eipy  v.  Bank  of  dneinnali,  18  Wall.  604.  The  only  point 
actually  decided  by  the  court  was  in  regard  to  the  effect  of  a 
verbal  certification,  and  as  to  this  it  held,  in  entire  accord  with 
the  New  York  courts,  that  the  bonk  was  held  only  to  a  knowl- 
edge of  the  drawer's  signature  and  the  state  of  his  account. 
And  while  the  court  expressly  made  no  decision  as  to  the  effect 
of  a  written  certification  in  the  usual  way,  the  bet  that  a  dis- 
tinction between  written  and  wrbal  certifications  was  made  at 
all  and  the  reasoning  employed  in  its  making,  together  with  the 
diela  as  to  the  effect  of  the  written  undertaking,  all  plainly  show 
that  the  opinion  of  the  court  leaned  to  what  we  may  term  the 
Louisiana  doctrine  upon  this  point.  It  seems  that  the  court  was 
in  favor  of  making  the  bank  a  warranter  of  the  value  of  the 
check  as  it  came  from  its  hands ;  but,  regretting  that  the  bank 
should  be  liable  at  all  upon  a  verbal  certification,  determined  to 
limit  this  liability  as  much  as  possible. 

In  New  York  the  rule  was  settled  after  the  case  of  Espy  v. 
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Bank  of  C&neinnati  was  decided,  and  the  leading  cases  expressly 
repudiate  any  distinction  between  verbal  and  written  certifi- 
cations :  MaHne  NaCl  Bank  y.  Na^l  Giy  Bank,  69  N.  Y.  67. 
But  some  late  cases  would  seem  to  show  that  a  distinction  is  to 
be  made  to  some  extent,  and  the  bank  not  to  be  held  to  as  great 
care  in  the  one  as  in  the  other.  Ckwa  d  aL  v.  Bank  of  N.  Y. 
NaCl  Banking  AsBodaiion,  wpra,  Danfobth  and  Tbacy,  JJ., 
dissenting. 

It  would  seem  that  if  the  courts  are  to  be  governed  by  princi- 
ple alone,  and  at  the  same  time  by  the  settled  maxims  of  the  law, 
they  must  give  the  verbal  the  same  effect  they  do  to  written  cer- 
tifications, and  not  accord  to  either  any  greater  force  than  is  given 
to  the  acceptance  of  a  bill  of  exchange,  which  is  to  make  tlie 
acceptor  liable  for  the  signature  and  not  the  body  of  the  bill ; 
but  the  uncertain  position  of  the  Supreme  Court  of  the  United 
States  and  the  effect  its  decisions  may  have  upon  the  State  courts 
leaves  the  matter  in  some  doubt. 

Forgery  of  cerlificaiion.  All  the  rules  of  forgery  applicable 
to  bills  of  exchange  will  pmbably  be  extended  to  the  certifica- 
tion of  checks.  Some  have  just  been  noticed  and  others  remain 
to  be  determined.  If  the  certificate  of  the  bank  be  forged  and 
the  check  be  then  presented  to  the  teller  to  ascertain  if  the  cer- 
tification is  genuine,  and  he  responds  that  it  is,  tlie  bank  is 
bound  by  the  admission.  Omiinenial  NaVl  Bank  v.  NaVl 
Bank  of  the  OommonwecJth,  50  N*  Y.  575.  But  if  the  amount 
of  the  check  be  raised  ailber  certification  and  it  then  be  pre- 
sented to  the  teller  to  ascertain  whether  it  be  genuine  and  he 
answers  that  it  is,  the  answer  is  supposed  to  relate  only  to  the 
certifying  marks  and  not  to  the  amount,  and  the  bank  will  only 
be  bound  to  the  sum  for  which  it  lawfully  certified :  Qewa  v. 
Bank  of  N.  Y.  NatH  Banking  AsBOoiatwn,  supra.  It  is  a  ques- 
tion for  the  jury,  however,  in  such  case  whether  the  teller  be 
guilty  of  n^ligence  for  failing  to  compare  such  certification 
with  his  book  of  certified  checks,  and  thus  avail  himself  of  all 
the  information  within  his  reach :  CfeiM  v«  Bank  of  N.  Y.  Nafl 
Banking  AuodatioUf  supra. 

Certifications  thai  are  noi  binding  on  the  bank.  To  innocent 
bona  fide  holders  the  bank  will  always  be  liable  to  the  extent  of 
its  undertaking  for  checks  which  it  sends  forth  properly  certified, 
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althonghy  as  against  the  drawer  or  the  party  presenting  it  for 
cortification  it  might  Iiave  been  able  to  stop  payment.  But  if 
the  check  be  not  properly  certified  and  carries  on  its  face  suffi- 
cient cviience  to  give  notice  to  every  one  into  whose  Iiand;}  it 
may  come  and  put  them  upon  inquiry,  the  bank  will  not  be  lia- 
ble to  any  subsequent  holder,  if  in  the  first  place  it  was  not 
bound.  Thus,  if  the  certifying  words  be  signed  by  an  officer 
whose  official  designation  attached  to  his  name  shows  him  to  be 
one  who  has  not  authority,  virtufe  ojiciiy  to  certify  checks,  the 
bank  will  not  be  liable  to  a  holder  if  it  had  not  previously 
granted  this  authority  expressly  or  impliedly:  Pope  v.  Bank 
0/  Albion^  57  N.  Y.  127,  Or  if  the  proper  bank  officer  certifies 
one  of  his  own  checks,  the  certification  will  not  be  binding  on 
the  bank,  on  the  theory  that  a  trustee  is  not  at  liberty  to  deal 
with  the  sulgect-matter of  his  trust  to  lib  own  benefit;  and  the 
fact  that  the  names  of  the  drawer  and  the  party  certifying  are 
the  same  is  sufficient  notice  to  all  holders:  Claflin  v.  Farmer^ 
and  aUzenti'  Bank,  25  N.  Y.  293.  Sj  if  the  check  be  post- 
dated it  carries  on  its  face,  until  the  day  named  actually  arrives, 
warning  to  all  parties  :  Clarke  NalH  Bank  v.  Bank  of  Albion^ 
52  Barb.  693.  If  the  check  recites  on  its  face  that  it  is  to  be 
held  as  collateral,  a  certification  will  not  bind  the  bank,  as  it  is 
wholly  outside  its  business  to  become  security  for  the  perform- 
ance of  collateral  duty  by  the  payee,  and  carries  this  evidence 
to  all  parties  into  whose  hands  it  may  come :  Dorsey  v.  AbramB^ 
85  Pa.  St.  299. 

In  case  the  drawer  has  no  funds  and  the  bank  certifies  a 
check  by  mistake,  it  may  relieve  itself  of  the  responsibility  in- 
curred by  acting  with  such  promptness  as  to  prevent  any  change 
of  circumstances  on  the  part  ofi  tlie  holder  to  his  disadvantage ; 
but  if  it  &ils  to  do  this  and  a  loss  must  fall  upon  either  the 
bank  or  a  holder  for  value,  the  bank  must  stand  it  to  the  ex- 
tent of  its  undertaking:  Farmers^  and  Mechanics'  Bank,  etc.,  v. 
Butchers^  and  Drovers^  Bank,  16  N.  Y.  125;  Irving  Bank  v. 
WdheraM,  36  Id.  335  ;  Bank  of  Republic  v.  Baxter,  31  Vt.  101 ; 
French  v.  Irwin^  4  Baxter  401  ;  Second  Natl  Bank  of  Bal- 
Umore  y.  Western  Natl  Bank,  51  Md.  128 ;  HiU  v.  NatU  lYud 
Ompany,  108  Pa.  St.  1 . 

By  whom  checks  may  be  ceriifUd,     Certification  being  a  con- 
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tract  on  the  part  of  the  bank,  it  may  be  entered  into  throngh 
any  of  the  methods  by  which  a  corporation  makes  contracts,  as 
by  a  vote  of  the  board  of  directors  or  the  stockholders,  or  by  the 
acts  of  a  duly  authorized  agent.  Ahnost  universally  it  is 
through  the  medium  of  an  agent  in  the  shajje  of  one  of 
the  bank  officers  or  authorized  employees,  as  the  president, 
cashier,  or  teller ;  of  these  officers  it  is  certain  that  the  presi- 
dent and  cashier  have  this  power,  viHute  o^-ti,  and,  it  would 
seem,  the  teller  also,  on  the  theory  that  his  office  is  simply  part 
of  that  of  the  cashier:  MerdianiJ  Bank  v.  SlaUBank,  10  Wall 
604 ;  Girard  Bank  v.  Bank  of  Pcnn  Township,  39  Pa.  St.  92 ; 
Farmers*  and  Mechani&f  Bank,  etc.,  v.  Butcher^  and  Drovertf 
Bank  16  N.  Y.  125 ;  Cboke  v.  StaU  Nai'l  Bank,  52  LI.  96. 

All  the  above  cases,  and  many  more  to  be  found  in  the  New 
York  reports,  uphold  the  proposition  that  whatever  the  actual 
authority  of  the  officer  certifying  may  l)e,  if  he  has  been  per- 
mitted  so  to  do  by  the  bank,  and  no  olyection  has  been  made, 
the  bank  will  be  bound ;  or  if  there  is  a  general  nsagc  among 
banks  that  a  certain  officer  has  pertaining  to  his  office  the  duty 
of  certifying  checks  a  bank  will  be  bound  by  this  usage  to  5ona 
fide  holders.  In  Massachusetts  alone  it  is  believed  a  contrary 
doctrine  prevails,  and,  unless  expressly  granted  to  them,  all 
officers  are  there  denied  the  power  of  thus  binding  the  bank, 
either  by  virtue  of  their  office  or  from  custom,  the  court  hold- 
ing that  such  a  usage,  even  if  established,  would  be  liad :  Mwssey 
V.  Eagle  Bank,  9  Mete.  306 ;  AUxinii4i  Bank  v.  MerchamUf 
Bank,  10  Gray  532.  Some  doubt  may  exist  in  Pennsylvania 
also :  'mil  V.  Na£l  Trud  Company,  108  Pa.  St.  1. 

The  authority  may  be  given  even  to  a  clerk  in  the  bank : 
French  v.  I/iriw,  4  Baxter  401.  But  the  assistant  cashier  has 
not  authority  to  certify  checks  by  virtue  of  his  office,  and  in 
the  absence  of  proof  of  authority  or  of  usage  in  the  exercise  of 
it  the  bank  cannot  be  held  liable  upon  his  certiBcation,  and  the 
burden  of  proof  is  upon  the  party  asserting  the  liability  to  show 
that  such  subordinate  officer  had  this  authority  or  that  the  bank 
is  estopped  from  denying  it :  Pope  v.  Bank  of  Album,  57  N.  Y. 
126.  This  case,  however,  was  decided  differently  by  the  Supreme 
Court  (59  Barb.  226),  the  bank  being  held  liable,  and  the  above 
decision  reversing  the  first  judgment  was  by  the  Commission  of 
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Appittdfly  which  was  mlmost  equally  divided  in  opinion,  and  on 
the  whole  it  doee  not  aeena  to  be  entirely  in  accord  with  the 
ranoning  of  Sslden,  J.,  in  Farmenf  and  MeckanicJ  Bank,  dc, 
r.  Bukhara  and  Draomf  Bank,  16  N.  Y.  125.  In  this  latter 
cue  the  reason  for  departing  from  the  Massachusetts  rule  is 
stated  to  be  that  the  aet  of  oertiiying  a  check  is  not  so  much  a 
plsdging  of  the  credit  of  the  bank  as  it  is  simply  answering  the 
supposed  inquiry  of  one  about  to  take  the  check,  whether  the 
bank  has  funds  of  the  drawer  to  meet  it,  and  that  the  duty  of 
answering  such  inquiries  naturally  pertains  to  the  office  of  the 
cashier,  he  being  the  custodian  of  the  bank's  funds.  The  lia- 
bility of  the  bank  upon  the  teller's  certification  is  put  expressly 
upon  the  ground  that  the  appointment  of  a  teller  is  virtually  a 
division  of  the  office  of  cashier,  and  it  is  difficult  to  see  in  what 
respect  the  office  of  assistant  cashier  differs  from  that  of  teller, 
bodi  being  divisions  of  tlie  duties  of  cashier,  and  especblly  as 
in  most  bonks  the  assistant  cashier  actually  performs  about  all 
the  duties  of  the  cashier.  From  this  it  would  seem  that  the 
opinion  of  the  Supreme  Court  in  Pope  v.  Bank  of  Albion  is 
more  in  accord  with  the  settled  law  of  New  York  than  is  that 
of  the  Commission  of  Appeals  in  reversing  it.  See  also  HiU  v. 
Ntai  Trud  Co.,  108  Pa.  St.  1. 

Thage  in  eonneoUon  uUh  eerUficaiion.    We  have  seen  that 
banks  are  bound  by  a  general  usage  which  gives  to  certain 
officers  the  power  of  certifying  checks,  and  to  an  extent  that  in 
the  case  of  the  president,  cashier,  and  teller  gives  to  these  offices 
the  power  virtuie  offieu  so  fiur  as  holders  for  value  are  concerned, 
and  that  in  the  case  of  subordinate  officers  the  presumption  is 
they  cannot  bind  the  bank  and  the  usage  for  them  must  be 
proven.    As  the  nature  and  meaning  of  the  contract  entered 
into  by  the  various  parties  on  the  certification  of  a  check  is 
clearly  defined  by  the  law,  the  effect  of  it  cannot  be  changed  by 
any  evidence  of  a  usage  as  to  what  it  was  understood  to  mean 
among  bankers :  Seourily  Baiik  v.  Nafl  Bank,  67  N.  Y.  458. 
But  a  custom  may  exist  among  banks  to  certify  checks  for 
certain  purposes  between  themselves  by  which  the  certification 
has  not  the  meaning  given  to  it  in  the  ordinary  mode  of  busi- 
ness, and  the  banks  will  be  bound  by  such  custom  even  to  an 
extent  of  taking  away  the  negotiability  of  the  instrument: 
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Nonr  City  NaiH  Dank  of  liocheaUr  v.  Traders'  NaiU  Bank,  105 
N.  Y.  650.  Evidence  is  properly  rejected  Bhowing  the  existence 
of  a  usage  that  a  certification  made  in  error  could  not  i)e  revoked 
before  new  rights  had  been  acquired  on  the  faith  of  sucii  certifi- 
cation. Such  a  usage  even  if  established  would  be  ro  unreason- 
able and  unjust  as  to  be  void :  Second  Natl  Bank  of  BaUimore 
V.  WeittemNiUH  Bank  of  BaUimore,  61  Md.  128. 

In  all  respects  banks  will  be  governed  by  usages  in  the  same 
manner  and  to  the  same  extent  tliat  other  departments  of  busi- 
ness are  governed. 

II.  Rules  applicable  to  a  bank  check  that  has  been 

CEUTIFIED  ON  TUB   RKQUBST  OP  TUB   PAYEE  OU  SUlMEQaENT 

HOLDER. — ^There  seems  to  be  little  or  no  controversy  upon  any 
of  the  points  under  this  portion  of  our  subject.  The  result  of 
a  certification  obtained  from  the  bank  on  the  request  of  the 
payee  or  subsequent  holder  is  well  summarized  by  Mr.  Daniels, 
who  states  it  to  be  as  follows:  (l)''The  bank  becomes  the 
principal  and  only  debtor;  (2)  the  holder  by  taking  a  certifi- 
cate of  the  check  from  the  bank,  instead  of  requiring  payment, 
discharges  the  drawer;  (3)  and  the  check  then  circulates  as  the 
representative  of  so  much  cash  in  bank,  payable  on  demand  to 
the  holder :"  2  Dan.  Neg.  Inst  §  1601.  These  rules,  of  course, 
are  to  be  taken  subject  to  the  general  principles  illustrated  by 
the  above  citations. 

ITie  bank  beoomcs  the  principcd  and  only  debtor,  A  check  so 
far  resembles  a  bill  of  exchange  that  the  bank  by  certification 
becomes  liable  to  the  same  extent  as  the  acceptor  of  a  bill ;  but 
the  law  goes  a  step  further,  and  by  dischai^ng  the  drawer 
makes  the  bank,  not  alone  the  principal,  but  the  only  debtor  as 
well.  The  transaction  is  in  the  nature  of  a  novation  by  which 
the  creditor  extinguishes  the  original  debt  and  takes  in  lien 
thereof  a  new  debt  and  a  new  debtor;  and,  as  it  is  well  settled 
that  the  creditor  cannot  be  compelled  to  take  a  third  party  as 
his  debtor  without  an  express  agreement  to  that  effect,  the 
theory  of  the  law  is  that  by  presenting  a  check  for  certification 
instead  of  payment  the  holder  thereby  enters  into  such  express 
agreement.  The  drawer  of  a  check  undertakes  that  it  shall  be 
presented  for  payment  within  a  reasonable  time,  but  not  that  it 
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18  to  be  presented  for  acceptance  and  the  money  left  in  bank 
still  at  his  risk;  and  if  it  be  so  presented  he  is  discharged 
from  liability  and  the  bank  is  thus  left  the  only  debtor.  The 
bank  is  presamed  to  say  to  a  holder  presenting  the  check  for 
certification,  ''The  check  is  good,  the  money  is  here,  and  you  can 
have  it,  but  if  you  prefer  us  to  keep  it  fur  you  we  will  with- 
draw it  from  the  acoonnt  of  the  drawer  and  keep  it  Iiere  solely 
to  meet  your  checks. '*  And,  as  a  matter  of  fact,  the  amount 
called  for  in  the  check  is  thus  transferred  from  the  account  of 
the  drawer  to  that  of  certified  checks.  By  this  transaction  the 
holder  discharges  the  drawer  and  accepts  the  bank  as  his  ])rin- 
. cipal  and  only  debtor:  MerchanJUf  Bank  v.  Siiiie  Bank,  10 
Wall.  604;  Fird  Nai'l  Bank  v.  Leach,  52  N.  Y.  350; 
CKrard  Bank  v.  Bank  of  Penn  Towndnp,  39  Pa.  St.  99;  An^ 
drews  v.  German  NatH  Bank,  9  Heisk.  211;  NatH  Oom^ 
merdal  Bank  v.  Miller,  77  Ala.  168;  Drovers*  XatU  Bank, 
ete.,y.  Angto-Ameriean^ete.,  Co.,  117  III.  100;  Simpson  v.  Padfie 
M.  L.  Ins.  Cb.y  44  Cal.  139.  The  New  York  reports  abound 
in  eases  annooncing  the  same  rule,  and  all  the  above  have 
become  leading  cases.  See  also  Musscy  v.  Eagle  Bank^  9  Meto. 
306 ;  Bank  of  RepMio  v.  Baxter,  31  Vt.  101. 

80  long  as  the  statute  of  limitations  does  not  interfere,  the 
holder  may  sue  the  bank  for  the  amount  it  certified  for,  even  if 
the  funds  of  the  drawer  have  been  withdrawn  or  if  he  had  none 
there  in  the  first  place;  as  in  one  case,  four  years  after  the 
check  was  certified,  payment  was  refused  and  the  bank  held 
liable:  French  v.  Irwin,  4  Baxter  404;  and  in  another  case, 
seven  years :  Oirard  Bunk  v.  Bank  of  Penn  Towns/Up,  39  Pa. 
St.  92. 

The  bank  is  so  fiur  the  primary  debtor  that  it  may  be 
readied  by  attachment  or  garnishee  process  in  favor  of  a 
creditor  of  the  holder  of  a  certified  check  :  Bills  el  aU  v. 
Naei  Park  Bank,  89  N.  Y.  343;  Najei  Qmnverwd  Bank 
Y.  Miller,  77  Ala.  168. 

The  drawer  cannot  stop  payment  of  a  certified  check.  As  to 
him  it  is  as  though  the  check  was  paid  at  the  time  it  was  pi*e- 
aented  for  certification :  Freund  et  al.  v.  Importers*  &  Traderi 
Hail  Bank,  76  N.  Y.  362. 

ITif  holder  by  getting  a  check  certified  thereby  discharges  the 
Vou  XXXVL— 20 
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drawer  and  <dl  previous  indoraers.  This  proi>ositiaii  follows 
from  the  preceding  as  a  necessary  corollary.  There  cannot  l>e 
two  principal  and  only  debtors,  and  as  the  bank  has  already 
become  such,  the  drawer  must  of  necessity  be  disdiar^cd.  As 
it  is  nothing  more  nor  less  than  a  novation  of  contract  iu  which 
a  new  debtor  is  sulistituted,  the  rules  pertaining  to  novation 
must  be  followed,  and  one  of  the  most  indispensable  is  that  the 
original  liability  be  extinguished.  The  citations  of  authority 
made  under  the  previous  rule  all  maintain  this  further  proposi- 
tion as  to  the  discharge  of  the  drawor,  and  need  not  bo  here 
repeated.    See  Simpson  v.  Pacific  M.  L.  Ins.  Cb.,  44  Cal.  139. 

In  regard  to  the  indorsers,  no  case  in  point  can  be  adduced, 
but  it  follows,  on  all  the  principles  of  mercantile  law,  that  any 
conduct  on  the  part  of  the  holder  of  a  check  that  discharges 
the  drawer  will  also  discharge  the  indorsers.  A  passage  in  the 
work  of  Mr.  Daniel  is  in  this  respect  calculated  to  mislead  the 
reader  and  announce  a  different  rule :  2  Dan.  Neg.  Inst.  §  1604. 
lie  says:  "If  the  holder  of  a  certified  check  indorse  it,  his. 
indorsee  may  hold  him  liable  as  well  as  the  bank."  This  is 
undoubtedly  correct  so  far  as  an  indorser  sulisequent  to  certifi- 
cation is  concerned,  he  becoming  iu  that  cose  simply  a  surety 
for  the  bank;  but  the  case  cited  by  Mr.  Daniel  to8up|M>rt  the 
rule  is  based  \\\jnm  a  wholly  diiTcrcnt  proposition,  and  this  fact, 
in  connection  with  the  section  in  which  it  is  cited,  would  seem 
to  imply  that  the  indorser  may  be  held  in  coses  whore  the 
drawer  is  discharged.  The  case  relied  upon  is  that  of  Mulual 
Bank  V.  Rotf/Sy  28  La.  Ann.  933,  which  was  one  where  two 
indorsers  themselves  had  the  check  certified,  and  then  deliv- 
ered it  to  the  holder,  who  presented  it  to  the  bank  for  p-iyment, 
and  on  its  dishonor  sued  the  drawer  and  indorsers.  Tiie  court 
decided  only  as  to  the  liability  of  the  indorsers.  Not  being  a 
case  in  which  the  check  was  presented  for  certification  by  the 
payee,  or  subsequent  holder,  it  was  decided  ui>on  principles 
wholly  different  from  those  now  under  discussion,  and  need  not 
be  further  noticed  here. 

A  general  rule  for  indorsers  would  seem  to  be  that  all  those 
whose  names  are  on  the  check  at  the  time  it  comes  into  the 
hands  of  the  holder  will  be  discharged  by  his  presenting  it  for 
certification  instead  of  for  payment,  while  those  who  put  their 
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nMnes  to  the  check  after  certification  are  to  bo  treated  as  in- 
doraers  of  a  promissory  note,  and  discharged  only  under  those 
circamstanoes  which  discharge  indorsers  of  promissory  notes. 
Before  certification,  the  cheek  is  substantially  a  bill  of  ex- 
change, and  the  drawer  and  indorsers  are  discharged  by  any 
conduct  of  the  holder  that  increases  or  prolongs  their  liability; 
after  certification  the  check  is  substantially  a  promissory  note, 
of  which  the  bank  is  maker,  and  the  maker  and  indorsers  are 
discharged  by  the  rules  governing  negotiable  promissory  notes. 
A  certified  cheek  eireulcUea  ae  tlie  repreaerUaiive  of  so  mitch 
ocuh  in  bank,  payable  on  demand  to  Uie  holder,  Tliis  rule,  too, 
legitimately  follows  from  the  act  of  certification,  the  bank 
thereby  practically  issuing  its  promissory  note.  Sliould  the 
check  be  indorsed  in  blank,  or  made  payable  to  bearer,  it  might 
be  looked  at  as  an  ordinary  bank  note  and  governed  by  some 
of  the  rules  that  pertain  to  bank  notes.  But  probably  the 
nearest  analogy  is  to  be  found  in  certificates  of  dcfiosit,  as  the 
certified  check  is  nothing  more  or  less  than  a  certificate  of  de- 
posit, payable  on  demand.  The  only  difierence  that  might 
arise  in  a  distinction  of  this  kind  would  be  in  the  application 
of  the  statute  of  limitations;  and  this,  it  is  believed,  can  have 
no  effect  in  general.  If,  under  any  circumstances,  a  certified 
check  is  to  be  treated  as  a  bank  note  it  is  certain  that  the  statute 
of  limitations  can  have  no  bearing  on  the  liability  of  the  bank, 
whether  demand  for  payment  be  made  or  not;  but  if  the  check 
is  to  be  treated  only  as  a  promissory  note,  or  a  certificate  of  de- 
posit, there  may  be  some  doubt;  while  the  general  rule  seems 
well  settled  that  the  statute  of  limitations  does  not  begin  to  run 
against  a  certificate  of  deposit  until  its  presentation  for  payment 
and  dishonor  by  the  bank:  JBowM  v.  Adams,  68  N.  Y.  314; 
ifun^^r  V.  Albany  CUy  NatU  Bank  ei  al.,  85  Id.  580 ;  Bel- 
lorn  Falls  Bank  v.  BuOand  Oouniy  Bank,  40  Yt.  37 7;  rink- 
bonnes  Appeal,  88  Pa.  St.  368 ;  Fells  Point  Savings  InslUulion  v. 
Weedon,  18  Md.  320;  Smiley  v.  Fry,  100  N.  Y.  262;  Lang  v. 
StrausSp  107  Ind.  94,  following  Smiley  v.  Fry, supra;  McOough 
V.  Jamieaon,  107  Pa.  St.  R.  336 ;  Riddle  v.  First  NaCl  Bank, 
V.  S.  C.  Ct.,  W.  Dist.  Pa.,  April  21,  1886,  27  Fed.  R.  503. 
There  are  cases  that,  holding  certificates  of  deposit  to  be  strictly 
promissory  notes^  have  applied  to  them  the  rule  of  promissory 
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notes,  that  is,  wlicn  payahlc  on  dcmnml  thoy  arc  duo  imnio<1iatoIy, 
and  1 1)0  statuto  liegins  to  run  from  dato  :  Jinunmttf/iu  v.  Tallant^ 
29  Cal.  503;  Tripp  v.  VaHlnmn,  3G  Midi.  41)4;  Curran  v. 
mUcry  68  Wise.  10;  and  sec  also  Hunt  v.  Dechir,  37  III, 
137;  Grcffg  d  af.  y.  Union  GnuUy  Nut'l  Hanky  HI  Ind.  238. 
Trij)p  V.  Cnriiniiiii  has  l)f«n  dLsap{>n>ved  in  Hirdi  v.  Fishery  51 
Mich.  30,  the  court  saying  that  were  it  an  o|)eii  question,  they 
would  he  inclined  to  follow  the  New  York  rule;  and  it  is 
hardly  probahle  that  thia  view  will  1)0  taken  in  States  where  the 
question  has  not  as  yet  been  passed  upon,  (But  see  Ciirran  v. 
watery  Hup^^a.) 

The  only  State  that  h:is  as  yet  {lossed  directly  on  the  statutes 
of  limitations  in  connection  with  certified  checks  is  Pennsylva- 
nia; and  it  was  thera  held  that  the  statute  did  not  commence 
to  run  until  demand  for  payment  had  been  made,  and  the  check 
dishonoretl :  Girard  Bankw  llankof  PennTowndupy^Q  Pa.  St. 
92.  As  showing  the  similarity  between  certifieil  checks  and 
certificates  of  deposit,  this  case  was  held  authority  for  applying- 
the  s:ime  rule  to  certiiicates  of  deposit :  Finkbonc'B  Appealy  86 
Pa.  St.  368.  But  in  Michigan  the  reason  for  holding  that  de- 
mand need  not  be  made  in  the  case  of  a  certificate  of  deposit 
to  enable  the  statute  to  commence  to  run,  was  put  expressly  upon 
the  ground  that  in  this  resi)cct  it  differed  from  a  certified  check, 
and  it  therefore  declined  to  follow  the  Pennsylvania  case: 
Tripp  V.  CuHiniuSy  36  Mich.  494. 

From  these  decisions,  the  rule  would  appear  to  be  certain 
that  the  statute  of  limitations  does  not  begin  to  run  on  a  certi- 
fied check  until  presentment  and  dishonor;  those  States  apply- 
ing this  rule  to  certificates  of  deposit  extending  it  to  certified 
checks,  and  those  holding  to  the  contrary  in  regard  to  certificates 
of  dci)o.sit  making  a  distinction  in  favor  of  certified  checks. 

III. — Rules  applicable  to  a  bakk  check  that  has 

BEEX  CERTIFIED  ON  THE  REQUEST  OF  THE  DRAWER. — Some 

of  our  text  writers  and  annotators  have  failed  to  make  any  dis- 
tinction Ixitween  checks  certified  on  the  request  of  the  payee  and 
those  certified  on  the  request  of  the  drawer ;  and  so  have  cited 
cases  as  conflicting  which  are  really  in  entire  accord :  Morse, 
Banks  and  Bonking,  311 ;  notes  to  Andrewa  v.   German  Nafl 
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Bank,  24  Am.  Bep.  300 ;  Mutual  NatU  Bank  v.  RotgS,  26  Id  1 26 ; 
R'ench  v.  Irwin,  27  Id.  769.  The  judicial  decisions  show,  how* 
ever,  tliat  so  clearly  and  radically  do  they  differ  that  no  case  in 
which  the  question  of  a  difference  ever  arose  has  failed  to  make 
the  distinction.  In  general  a  clieck  certified  on  the  request  of 
the  drawer  and  by  him  delivered  to  the  holder  does  not  differ 
from  an  uncertified  check  so  far  as  the  rules  of  presentment, 
payment,  dishonor,  notice,  and  acceptance  are  concerned ;  but 
some  of  the  rules  in  connection  with  it  require  attention. 

Hie  bank  becomes  primarUy  liable  to  Vie  payee  and  subeequcnt 
holders.  While  the  exact  position  of  the  bank  upon  the  certifi- 
cation of  a  check  at  the  request  of  the  drawer  has  never  been 
defined,  there  can  be  no  question  as  to  its  being  practically  the 
same  as  though  the  check  had  been  presented  for  certification  by 
the  payee.  In  both  cases  the  bank  occupies  the  position  of  an 
acceptor  of  a  bill  and  is  the  primary  debtor,  and  in  this  one  case 
the  only  debtor. 

Such  a  check  differs  from  one  that  is  uncertified  in  that  there 
can  arise  none  of  the  disputed  questions  as  to  the  liability  of  the 
bank  to  a  holder  who  has  presented  the  check  for  payment  and 
been  refused  ;  and  as  to  whether  the  giving  of  a  such  a  check  by 
the  drawer  is  an  assignment  of  the  funds  drawn  upon.  It  would 
seem  clear  that  the  principles  underlying  the  loss  of  certified 
checks  would  cause  such  a  check  to  be  an  assignment  of  the 
funds  drawn  upon  and  place  them  beyond  the  reach  of  the 
creditors  of  the  drawer  ;  and  such  appears  to  be  the  view  of  the 
Alabama  Supreme  Court:  NatH  Commercial  Bank  v.  Miller,  77 
Ala.  168.  But  so  long  as  the  check  remains  in  the  hands  of  or 
under  the  control  of  the  drawer  the  fund  has  not  been  assigned 
and  may  be  reached  by  his  creditors :  BUh  el  aU  v.  NatH  Park 
Bank  of  N.  F.,  89  N.  Y.  343 ;  Gibeon  d  aL  v.  Nat'l  Park  Bank 
ofN.  K,  98  Id.  87. 

The  drawer  and  indorgers  are  nol  discharged  except  by  such 
acts  of  the  holder  as  would  discharge  the  drawer  and  indorsers  of 
an  uncertified  checks  This  rule  is  so  open  to  mu^apprehension 
that  we  will  notice  more  in  detail  the  various  cases  which  have 
passed  upon  it  The  only  judicial  authority  that  can  by  any 
possibility  be  oonstmed  to  controvert  it  ba  dictum  o{ Hunt,  J., 
uklirslNaeiBankof  Washington  v.  WhUman,  94  U.  S.  343. 
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It  i3  there  Ktatcil  rather  broadly  that  no  difference  by  whom  the 
oertifiratioii  is  obtained^  the  eflcct  of  the  contract  is  the  8amc; 
but  ati  examination  of  the  CISC  will  show  that  the  question  of 
cortitication  was  not  before  the  court  at  all,  bo  that  ail  that  was 
said  upou  it  was  obiter,  Auil  the  learned  judge  only  intended 
by  this  to  s.iy  that  no  matter  by  whom  the  certification  is  ob- 
tained, the  liability  of  the  bank  is  the  same,  that  being  the 
point  he  was  illustrating^^  proposition  that  is  uudoubted. 

The  principle  U()on  which  the  drawer  ofu  clicck  is  discharged 
when  the  payee,  instead  of  having  the  check  paid,  takes  in  lieu 
thereof  the  certificate  of  the  bauk,  lixs  already  been  notetl ;  but, 
OS  said  by  Pkckiiam,  J.,  in  the  le;iding  New  York  case,  'Mhia 
wouhl  not  discharge  the  drawer  of  a  check  who  himself  procured 
it  to  be  certified, and  then  put  it  in  circulation;  the  rcastm  of  the 
rule  fails  to  apply  to  him  in  such  case."  The  undertaking  of 
the  drawer  in  such  case  ia  tlie  same  as  though  the  check  were 
uncertified,  namely,  that  the  bank  will  pay  the  check  when  pre- 
8ente<l  for  payment ;  and  until  such  presentment  is  made  this 
undertaking  is  not  broken;  and  it  is  not  affected  at  all  by  the 
previous  agreement  of  the  bank  with  the  drawer  that  the  check 
will  l>e  so  paid.  So  that  if  the  payee  in  the  due  course  of  busi- 
ness preseuts  his  check  for  payment  and  is  met  with  a  dishonor 
there  can  be  no  reason  for  denying  him  his  remedy  against  the 
drawer.  Were  this  not  true  certified  checks  might  in  many  in- 
stances be  a  more  uncertain  security  than  those  that  are  uncerti- 
fied ;  for  should  the  bank  happen  to  fail  before  the  payee  had 
time  to  present  his  check  in  the  due  course  of  business  and  the 
drawer  iield  to  be  discharged,  the  payee  would  have  no  remedy 
whatever. 

But  we  are  not  without  abundant  judicial  authority  to  show 
that  this  reasoning  is  sound.  The  earliest  case  |iassing  u|K>n  the 
point  is  that  o^Dickford  v.  FirdNaCl  Bank,  42  III.  238, decided 
in  188G,  in  which  a  very  able  opinion  is  delivered  by  Bruse,  J. 
The  case  was  decided  before  the  subject  of  certified  checks  had 
come  under  judicial  notice  to  any  great  extent,  and,  in  conse- 
quence, the  language  is  somewhat  general  and  may  be  applied  to 
certifications  of  both  kinds,  as,  perhaps,  too,  was  intended  by  the 
learned  judge  at  the  time.  The  facts  were  that  the  check  had 
been  certified  on  the  request  of  the  drawer  and  tiie  court  held 


CERTIFICATION  OF  BANK  CHECKS.  155 

that  the  bank  thereby  became  primarily  liable ;  but  also  held 
that  the  secondary  liability  of  the  drawer  was  not  thereby  re- 
leased. Beyond  the  exact  point  decided,  the  case  will  probably 
not  be  deemed  authority  even  in  Illinoisy  as  the  general  lan- 
guage used  will  not  be  held  to  apply  to  checks  certified  on  the 
request  of  the  payee,  in  view  of  the  subsequent  development  of 
the  law  on  the  subject.  This  co-se  has  been  followed  in  the  same 
State  and  the  same  point  decided  by  the  courts  of  other  States 
until  its  correctness  is  not  to  be  questioned :  Rounda  v.  Smith  d 
oL,  42  III.  245;  Brown  v.  Leskie,  43  Id.  600;  Andrews  v.  Ger- 
man NnVl  Bank,  9  Heisk.  21 1 ;  Fird  NatH  Bank  v.  Leach,  62 
N,  Y.  350;  Thomson  d  al.  v.  Bank  of  British  America,  82  Id. 
1 ;  Jtlutuat  NaiH  Bank  v.  Rotgi,  28  liS.  An.  933 ;  Buiez  Cbuniy 
NatU  Bank  v.  Bankof  Moidrealj  7  Blssell  193.  In  illustration 
of  the  inherent  justness  of  the  rule  itself  and  the  equitable  basis 
upon  which  all  the  rules  of  the  law  merchant  rest,  it  is  to  be 
noted  that  thesecoses  were  nearly  all  decided  within  a  few  years 
of  one  another  and  the  decisions  of  the  courts  were  not  had  by 
one  another,  so  that  the  cases  represent  the  independent  judg- 
ments of  different  tribunals  arriving  at  the  same  conclu- 
sions. 

Tlie  New  York  cases  afford  us  the  best  illustration  of  the 
distinction  between  the  two  classes  of  certified  checks.  In  J^rs^ 
NaiH  Bank  v.  Leach,  Peckham,  J.,  recognized  the  distinc- 
tion and  pointed  it  out  in  his  opinion;  but  so  far  as  holding  the 
drawer  to  any  liability,  when  the  check  had  been  certified  on  his 
request,  this  remained  a  didum  until  Tliomaon  v.  Bank  of  British 
America  was  decided.  In  this  case,  Sedgewick,  J.,  delivered 
an  able  opinion,  while  it  was  in  the  Superior  Court  of  the  city 
of  New  York,  forcibly  and  clearly  presenting  the  distinction 
and  overruling  oounsePs  reliance  on  the  didum  of  Hunt,  J. : 
Uiamaon  d  oLv.  Bank  of  British  America,  45  N.  Y.  Superior 
Ct.  1,  and  this  opinion  on  review  was  affirmed  by  the  Court  of 
Appeals :  Hiomson  d  al.  v.  Bank  of  British  America,  82  N.  Y. 
1.  The  s:ime  principles  have  been  followed  in  subsequent  cases : 
BUU  d  al.  V.  iVoT/  Park  Bank  of  N.  F,  89  N.  Y.  343 ;  Gibson 
doLv.  NaVl  Park  Bank  ofN.  Y.,  98  Id.  87. 

The  Louisiana  case  was  one  in  which  two  indorsers  had  the 
check  certified  and  then  gave  it  to  the  holder ;  but  there  can  be 
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no  cliflrereiicc  in   principle  hctwcca  such  a  case  ami  tlie  others 
above  citcil :  Matml  NnCl  Bank  v.  lloige^  28  I^i.  An.  9:)3. 

The  check  circulates  as  the  representative  of  so  much  casli  in 
banky  p'ljfa'jfe  on  demand  to  the  holder ^  toith  the  drawer  as  surety. 
Ill  this  ivNp.'cb  there  is  little  iliirorcnce  between  the  two  classes 
of  certificil  cluH^k,  each  kind  being  in  eifect  ])roniissory  notes  of 
the  bank  and  with  this  fact  giving  them  currency,  lint  the 
check  upou  which  the  drawer  remains  liable  is  better  sec*urity 
than  the  oue  for  liability  upou  which  he  is  discharged,  as  it  has 
his  promise  to  p:iy  in  addition  to  that  of  the  bank.  This  lia- 
bility of  the  drawer,  however,  might  not  continue  long  enough 
to  enable  the  check  to  circulate  as  mouey  to  any  gre:it  extent; 
for  if  the  holder  be  guilty  of  hiches,  by  which  the  drawer  is 
made  to  suffer,  he  cannot  recover  of  him,  the  rule  in  such  cases 
bciu^j:  the  same  as  thou<xh  the  check  were  uncertified. 

For  any  other  cpie.sti(m.s  that  may  arise  in  connection  with 
certified  cheeks  it  is  believed  the  rules  applicable  to  bills  of 
exchange  and  iincjrtiiicd  checks  will  furnish  eas)'  solutions. 

W.  II.  Bkyant. 

Denver,  Col. 


RECENT   AMERICAN    DECISIONS. 

Supreme  Court  of  Pennsylvania, 
noMMEL  V.  SCIIAMBACIIER. 

The  proprietor  of  an  inn  or  tavern  is  responAtble  for  a  personal  injurv  done 
to  :i  gu-.'st  by  :i  ioiIkt  guest  wiio  liad  been  suflfcred  bjr  tlie  proprietor  to  remain 
on  the  premises  in  a  state  of  intoxication. 

Error  to  the  Court  of  Common  Pleas,  No.  4,  of  Philadelphia 
countv. 

The  facts  sufficiently  appear  in  the  opinion. 

Henry  D.  ^^^^reman,  for  plaintiff  in  error. 

Charles  IL  Downing^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Gonnox,  C.  J. — From  the  evidence  in  this  case  we  gather 
the  foUowini;  faet?i:  Oa  the  evening  of  the  9th  of  August,  1884, 
the  plaintiff,  William  Hommel,  a  minor,  entered  the  tavern  of 
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ihe  defendanty  Jacob  Sohambaoher,  and  there  foand  one  Edward 
Flanagan.  Thef  both  beoame  intoxicated  on  liqnor  furnished 
them  bj  Schambacher.  While  the  plaintiff  was  standing  on 
the  oatside  of  the  bar,  engaged  in  conversation  with  the  de- 
fendanty  who  was  in  the  inside  thereof,  Flanagan  pinned  a 
piece  of  paper  to  Rommers  back  and  set  it  on  fire.  The  con- 
sequence was  that  Bommers  clothes  were  soon  in  flames,  and 
before  they  could  be  extinguished  he  was  very  badly  injured. 
He  brought  the  present  suit  to  recover  damages  from  the  de- 
fendant for  the  injury  thus  sustained.  The  court  below  ad- 
judged the  facts  as  stated  above  to  be  insufficient  to  sustain  the 
plaintiff's  case,  and  directed  a  nonsuit  In  this  we  think  it 
made  a  mistake.  There  is  no  doubt  that  the  defendant,  from 
the  position  he  occupied,  had  a  full  view  of  the  room  outside 
of  the  hxTf  and  did  see,  or  might  have  seen,  all  that  was  going 
on  in  it.  If,  in  fiict,  he  did  see  Flanagan  setting  fire  to  the 
plaintiff,  and  did  not  interfere  to  protect  his  guest  from  so  fla- 
grant an  outrage,  his  responsibility  for  the  consequences  is 
undoubted.  If,  on  the  other  hand,  he  was  guilty  of  making 
Flanagau  drunk,  or  if  he  came  there  drunk,  and  Schambacher 
knew  that  fact,  he  was  bound  to  see  that  he  did  no  injury  to 
his  customers.  All  this  b  a  plain  matter  of  common  law  and 
good  sense,  and  does  not  depend  on  the  Act  of  1854,  or  any 
other  statute.  Where  one  enters  a  saloon  or  tavern,  opened 
for  the  entertainment  of  the  public,  the  proprietor  is  bound  to 
see  that  he  is  properly  protected  from  the  assaults  or  insults,  as 
well  as  of  those  who  are  in  his  employ,  as  of  the  drunken  and 
vicious  men  whom  he  may  choose  to  harbor.  To  illustrate  the 
principle  here  stated  we  need  go  no  farther  than  the  case  of  Tlie 
PUUburgh  and  CbnneUaville  BcUlroad  Company  v.  Pillow^  76  Pa. 
St.  R.  610. 

In  the  c&^e  cited,  a  drunken  row  occurred  on  board  one  of 
defendants'  cars,  and  during  the  quarrel  a  bottle  was  broken 
and  a  piece  of  the  glass  struck  the  plaintiff,  a  |>eaceful  passen- 
ger, in  the  eye  and  put  it  out ;  held  that  the  company  was  re- 
sponsible for  the  injury  thus  done.  '^The  plaintiff  lost  his 
eye  through  the  quarrel  of  a  couple  of  drunken  men,  who 
should  not  have  been  permitted  aboard  the  cars,  or  if  so  per- 
mitted, should  have  been  so  guarded  or  separated  from  the 
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sober  and  orderly  part  of  the  passengers  that  no  injury  could 
have  resulted  from  their  brawls."  If,  then,  a  railroad  company 
is  liable  for  the  conduct  of  drunken  men  who  may  chance  to 
board  its  cars,  much  more  the  tavern-keeper,  who  not  otdy 
permits  drunken  men  about  his  premises,  but  furnishes  liquor 
to  make  tliem  drunk,  and  who  is  thus  instnimentnl  in  fitting 
them  for  the  accomplislimeut  of  such  an  insane  and  brutal 
triciv  as  that  disclosed  by  the  evidence  of  the  case  in  hand. 

The  judgment  of  the  court  below  is  now  reversed  and  a 
new  venire  ordered. 


The  alK)Te  decision,  bo  far  as  we 
hayc  been  able  to  ascertain,  is  the 
first  in  which  the  responsibility  of  an 
innkeeper  has  been  held  to  extend  to 
tlie  prtitcction  of  the  person  of  liis 
guest  from  the  Tiolence  of  other 
guests ;  and  such  being  tlic  case,  it  is 
of  more  than  ordinary  interest. 

The  linbilitj  of  an  innkccfier  to  a 
guest  for  damage  done  to  his  property, 
when  within  the  protection  of  tlie 
innkeeper^s  hoitsc,  has  been  recog- 
nized and  well  established  from  tlie 
earliest  times  of  the  common  law,  see 
Ch/ye^s  OiBe,  8  Co.  33  6;  and  that 
liability  exist  in  case  of  thcil  or 
damage  to  property,  whether  the 
injury  proceed  from  the  innkeeper  or 
his  servants  or  from  another  guest,  is 
■o  well  known  that  it  is  not  necessary 
to  multiply  authority,  it  is  suflicient 
to  refer  to  the  cases  of  lIo\ucr\.  Tally, 
G2  Pa,  St.  94  ;  WalJi  y.  PoHcrficbl,  87 
Pa.  St.  376;  Mamn  ▼.  TAom/Mon,  0 
Pick.  280;  SibUy  ▼.  Aldrirh,  33  N.  H. 
503;  Shaw  v.  Berry,  31  Me.  478. 
With  regard,  however,  to  pcraonnl 
injuries,  the  law  has  been  held  diflbr- 
ently,  and  a  reference  to  the  few 
cases  in  which  the  matter  has  been 
considered,  may  not  be  unprofitable. 
In  Cb/ye's  Oise,  8  Co.  33  6,  the 
court,  after  citing  the  words  of  the 
writ  given  against  an  innkeeper,  as 
follows:    Cum  teeundum  legem  tt  con- 


regni  nottri  Anglim  Aospt- 
tatore9  qui  kospUia  commune  tenentpd 
Kospitandoi  homines  per  parte$  vbi  hvJuM 
modi  hoBpitia  etitiuni  trafuewiiei  H  in 
€i§dem  Aofpttonlet  eorum  bona  et  caialia 
imfra  ho$pitia  ilia  exiaicntia  absque 
sublractione  seu  dmiseione  custodire  die 
et  noeti  tenentur  ila  quod  pro  defects 
kujtu  modi  hoepitatorum  sen  eerritum 
euorum  hospitibus  kujas  modi  damnum 
non  eveniatf  said,  ''The  word^  are 
ho^ilibui  damnum  non  ereniaL  These 
words  are  general,  and  yet,  forasmuch 
as  they  depend  on  the  preceding 
WQrdfly  they  will  produce  eiUnrts.  (1.) 
They  illustrate  the  first  words.  (2.) 
They  are  restrained  by  them,  for  the 
first  words  are  eorum  botia  et  ediaUa 
infra  hospilia  ilia  exieleniia  abejue 
tuUraetione  cuModia.  These  words 
bona  el  ealalla^  restrain  the  latter 
words  to  extend  only  to  movables, 
and  therefore  by  the  latter  words,  if 
the  guest  be  beaten  in  the  inn,  the 
innkeeper  shall  not  answer  for  it,  for 
the  injury  ought  to  be  to  his  mor- 
ables  which  he  brings  with  him,  and 
by  the  words  of  the  writ,  the  inn- 
holder  ought  to  keep  the  goods  and 
chattels  of  his  guest  and  not  his  per* 
son,  and  yet  in  case  of  battery  hoepiH 
damnvm  evenialf  but  that  is  restrained 
by  the  former  words,  as  hath  been 
said,"  and  this,  we  arc  told,  was  re- 
solved per  toiam  curiam* 
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Tbe  next  ease  in  which  the  ques- 
tion of  the  principal  decision  was 
eren  remotely  inyolTed  or  alluded  to 
is  Newton  r.  IVigg^  1  Show.  268  (Anno 
S  William  and  Mary)  in  which  there 
is  reported  a  dictum  of  Etrsb,  J.,  in 
the  coarse  of  the  enumeration  of  the 
duties  of  an  innkeeper,  to  the  efiect 
that  an  innkeeper  is  hound  to  "  keep 
the  assise  and  to  prerent  tippling." 
and  we  do  not  find  the  question  of 
liahility  for  personal  injuries  raised 
again  until  1878,  in  SaauUfs  t.  Ftor- 
auiCf  47  L.  J.  C.  P.  598,  in  which  case 
it    was   alleged   that   through   the 
negligence  of  the  defendant,  an  inn- 
keeper, the  plaintiff,  a  guest  in  his 
hotel,  was  iigured  through  the  fall 
of   a   ceiling.    The    defendant  de- 
murred, and    his  counsel   took  the 
broad  groand    that    there   was  no 
liability  for  injuries  to  the  person 
of  the  gnest,  citing  Qd^$  Gue,  Lind- 
LET,  J.,  however,  held  that  it  wte  the 
duty  of  the  defendant  to  protect  any 
one  coming  on  his  premises  by  his  in- 
yitation,  either  expressed  or  implied, 
from  such  dangers  as  he  knew,  or 
ought  to  haye  known  of,  and  added, 
"  it  was  the  duty  of  the  defendant,  who 
was  an  hotel  keeper,  to  take  reason- 
able care  of  the  persons  of  his  guests, 
BO  that  they  should  not  be  injured  by 
sujrthing  happening  to  them  through 
his    negligence  while   they  are  his 
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In  this  country,  in  Oilbert  t.  Hoffinarif 
66  Iowa  208,  an  innkeeper  who  knew 
that  small-poz  waspreTalent  in  his 
hoose  was  held  liable  to  a  guest  who 
there  contracted  the  disease,  Beed,  J^ 
saying,  "  By  keeping  their  hotel  open 
for  business,  they,  in  efiect,  represented 
to  all  trarelers  that  it  was  a  reason- 
ably safe  place  at  which  to  stop."  The 
question  of  non-liability  for  personal 
injuries  does  not  seem  to  haye  been 
raised  in  the  case,  and  the  defense 
i  to  have  been  rested  mainly  upon 


contributory  negligence,  which  posi- 
tion was  oTerrnled. 

These  are,  we  belicTe,  all  the  cases, 
bearing  upon  the  matter  under  consid- 
eration, which  have  been  reported. 
Koneofthem,  it  will  be  8een,give  direct 
support  to  the  principal  case,  Calyt^$ 
CdM  is  directly  against  it,  and  in  none 
of  them  has  the  innkeeper  been  held 
liable  for  an  injury  arising  from  the 
voluntary  act  of  a  guest.  It  is  true 
that  in  Oilbert  v.  Hoffman^  the  injui-y 
came  through  a  guest,  but  the  injury 
wss  an  involuntary  communication  of 
disease.  In  Sandys  v.  Ftorenee^  the 
innkeeper  was  held  liable  for  per- 
sonal injury  arising  from  the  negli- 
gent keeping  of  his  house  in  a  mar 
teriul  respect;  and  the  dictum  in 
Shower  could  only  support  the  case  if 
the  action  of  Flanagan  in  pinning  and 
burning  the  piece  of  paper  were  the 
direct  result  of  tippling  or  drunken- 
ness as  distinguished  from  wanton 
practical  joking.  Yet,  notwithstand- 
ing the  want  of  direct  authority  for 
holding  an  innkeeper,  as  such,  liable 
for  personal  injury  wrought  by  one 
guest  upon  another,  the  decision  of  the  * 
principal  case,  we  think,  commends 
itself  to  the  sound  and  legal  judgment 
as  eminently  proper  and  just.  When 
a  man  keeps  open  house,  and  invites 
persons  to  come  in  for  the  purpose  of 
his  business,  he  must  be  taken  to 
promise  protection  against  such  in- 
juries or  risks  as  the  character  of  the 
bui*ines8  he  is  conducting  would  nat- 
urally suggest  to  him  might  be  ex- 
pected where  due  care  is  not  taken  to 
guard  against  their  occurrence,  and  to 
insure  to  the  person  entering  a  safe 
egress.  On  this  principle  it  is  that 
the  keeper  of  a  warehouse  is  held 
liable  should  one  coming  upon  his 
premises  to  transact  busine&s  with 
him  fall  through  an  open  hatchway, 
or  trap,  without  contributing  to  the 
accident  by  his  own  negligence.   Now 
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the  keeper  of  a  tavern  knows  that 
persons  arc  liable  to  become  intoxi- 
cated upon  his  premises ;  he  knows, 
further,  that  idle  men  collected  to- 
gether, whether  drunk  or  not,  arc  apt 
to  indulge  in  skylarking,  and  it  is 
therefore  incumbent  nix>n  him  to  see 
that  his  guest  has  reasonable  protec- 
tion against  the  tricks,  drunken  or 
otherwise,  of  his  fellow  guests,  and  the 
duty  would,  it  should  seem,  be  all  the 
more  binding  upon  him  when  the  con- 
dition of  the  guest  is  such  that  he  is 
unable  to  protect  himself.  Further- 
more, it  is  to  be  remembered  that  the 
innkeeper  has  the  power  and  authority 
to  protect  liLH guests;  he  is  not  bound  to 
siifier  |)crsons  who  misbehave  to  re- 
main on  the  premises :  Commonwealth  v. 
MitchcU,  2  Para.  431.  He  has  the  right 
to  eject  them,  and  to  call  on  the  assist- 
ance of  the  iiolice  if  unable  to  accom- 
plish the  ejection  niiiglc  handi'd.  If, 
then,  an  innkeeiter  invite  ]>crsons  to 
come  on  his  premises  and  make  no 
effort  to  protect  them  against  injuries 
from  other  guests  of  a  character  con- 
lonant  with  the  risks  ordinarily  run 


from  the  assemblage  together  of  idle 
or  intoxicated  |>ersons,  he  cannot 
complain  if  he  be  held  liable.  If  he 
make  no  attempt  to  protect  his  g'lest, 
lie  cannot  rely  on  the  defense  <if  m 
major,  such  as  in  some  cases  is  an  an- 
swer to  an  action  for  the  Kms  or 
spoliation  of  the  goods  of  a  guest. 

We  have  considered  this  case  solely 
as  resting  on  the  liability  of  an  inn- 
keeper, and  we  think  that  the  court 
did  right  in  construing  that  liability 
so  as  to  include  the  present  case.  Of 
course,  if  the  act  of  injury  were  the 
result  of  intoxication  contracted  on 
the  premises  of  the  defendant,  or  there 
aggravated  by  liquor  sold  by  him,  he 
would  then  be  liable  under  the  (Pa.) 
Act  of  May  8,  1854,  Pur.  Dig.  (cd. 
1883)  1032,  which  resembles  what 
are  known  as  the  civil  damage  acts  of 
other  States,  and  renders  the  furnisher 
of  liquor  in  violation  of  law  to  a 
minor  or  an  intoxicated  (person  civilly 
responsible  for  any  injury  to  person 
or  pru|)erty  consequent  upon  such 
furnishing. 

IIenuy  Ludd. 


Supreme  Court  of  Illinois.    November  9,  1887. 

THE  GREAT  Wi:STERN  TELEdRAPH  COMPANY.  FOR  THE  USE 
OF  ELIAS  R.  BOWEX,  RECEIVER,  ».  F.  D.  GRAY. 

The  Great  Western  Telegraph  Company  was  organized  in  18G7,  under  an 
Illinois  Act  of  1849.  In  1874  a  court  of  equity  apfiointed  a  receiver  of  the 
company.  In  188G  the  same  court  made  an  assessment  upon  the  subscribers 
to  the  stock  of  the  company  to  enable  the  receiver  to  pay  its  creditors.  The 
receiver  then  bnms^ht  asHumpv't  against  one  (iray,  a  8ubscril)er,  to  recover  of 
him  the  amount  assessed  by  the  court.  Gray's  contnict  of  subscription  was  as 
follows : 

**  Capital,  $3,000,000.  Shares,  $25.  Assessments  not  to  exceed  $10  on  a  share. 

**  Subscription  List  for  the  Capital  Stock 

of  the 
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"We,  the  sobecriben hereonto^  for  yalae  reoeiTed,  mveraUy,  but  not  jointly, 
to  take  the  nnmber  of  shares  in  tlie  capital  stock  of  Tlie  Great  Western 
Telegraph  Company  placed  opposite  our  respective  names,  and  pay  for  the 
tame  in  installments,  to  wit :  6  per  cent,  on  amount  paid  in  and  the  balance 
as  the  directors  from  time  to  time  may  order;  in  consideration  thereof, 
the  Great  Western  Telegraph  Company  agree  that  when  40  per  cent,  of  the  par 
Talne  of  the  shares  shall  have  been  paid  under  such  orders,  and  the  installment 
receipts  therefor  surrendered  to  the  company,  the  number  of  shares  severally 
snbecaibed  by  the  undersigned,  shall  be  issued  to  them  as  full  paid  stock  by 
the  said  company. 

'^ is  appointed  agent  to  solicit  stock  and  receive  only  the  first  install- 
ment of  5  per  cent.  (dO  cents  on  a  share)  at  the  time  of  subscription. 

Secretary. 

"  Names.       Residence.       Date  of  Subscription.       Number  of  Shares. 
"  F.  D.  Gray.       Chicago.  June  11, 18C8.  One  hundred." 

Gray  had  paid  40  per  cent,  or  |10  per  share,  and  claimed  that  snch 
payment  relieved  him  from  further  liability.    Held, 

1.  That  the  words  "assessments,  not  to  exceed  1 10  on  a  share,^  do  not 
limit  the  liability  of  defendant  to  $10  a  share;  that  the  words  "Capital, 
$3^000,000 ;  shares,  926,"  show  no  intention  to  reduce  the  capital  stock  or  the 
par  valne  of  the  shares ;  that  defendant's  subscription  is  hence  a  clear  and 
unqualified  promise  to  take  and  pay  the  par  value  of  the  shares,  with  which 
the  company's  promise  to  issue  certificates  for  the  shares  as  full  paid  stock, 
when  40  per  cent,  shall  be  paid,  is  not  inconsistent. 

2.  That  although  the  contract  was  made  in  1868,  it  was  to  pay  as  the  direc- 
tors from  time  to  time  might  order;  that  the  court  of  equity  appointing  the 
receiver  stood  in  place  of  the  directors;  that  the  right  of  action  for  the 
"calb"  accrued  when  they  became  payable  under  the  demand  of  the  receiver, 
made  pursuant  to  the  decree  of  assessment  made  by  the  court  in  1886,  hence 
the  action  is  not  barred  by  the  statute  of  limitation. 

3.  That  the  defendant  in  this  suit  brought  upon  the  assessment  could  not 
defeat  it  by  objecting  that  he  was  not  a  party  to  the  proceedings  in  equity  in 
which  the  assessment  was  made,  inasmuch  as  the  corporation  was  before  the 
court  in  those  proceedings,  fully  representing  defendant  and  all  the  other 
shareholders.  And  as  the  directors,  before  the  appointment  of  the  receiver, 
might  have  made  the  assessment,  without  bringing  defendant  before  them,  so 
might  a  court  of  equify,  standing  in  place  of  such  directors,  make  the  assess- 
ment without  making  defendant  a  party  .to  its  proceedings.  Chandler  v. 
Brmm,  Tl  111.  833;  Lamar  ins.  Co.  ▼.  GyJ^kk,  102  Id.  41,  holding  a  difierent 
rule,  apply  only  to  cases  arising  under  the  25th  section  of  the  Illinois  Corpo- 
ration Act  of  1878. 

Error  to  the  Appellate  Court  of  Illinois^  Second  District 

UiomoM  J.  SiiJthaiandj  for  plaintiff  in  error. 

Erie  Wmters,  for  defendant  in  error. 

Sheldok^  Ch.  J. — ^This  was  an  action  of  assampsit  brought 
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by  The  Great  Western  Telegraph  Companj  for  the  use  of  Elias 
II.  nowcii,  receiver,  to  recover  from  the  defendant  the  sum  of 
$875,  l)eing  35  per  cent,  of  the  par  value  of  one  hundred  shares 
of  the  eai)ital  stock  of  the  plaintiff  com|iany  which  the  defend- 
ant had  agreed  to  take  and  pay  for.  There  was  judgment  for 
the  defendant  on  a  demurrer  to  the  declaration,  which  judgment 
on  appeal  was  affirmed  by  the  Appellate  Court  for  the  Second 
District,  and  from  that  judgment  of  affirmance  the  plaintiff 
appealed  to  this  court. 

There  had  been  an  order  of  assessment  of  this  amount  of  35 
per  cent.,  made  upon  the  stockhohlers  of  the  comiKiny  by  the 
Circuit  Court  of  Cook  County  in  a  suit  pending  therein  on  the 
cliancery  side  thereof,  wherein  the  company  was  a  party  defend- 
ant, and  wherein  a  i-eceiver  had  been  appointed  for  thecompany. 
The  assessment  was  made  by  the  court  for  the  purpose  of  pay- 
ing the  debts  due  from  the  company,  and  after  finding  the 
amount  of  those  debts  and  the  proper  a&sessment  to  be  made 
pro  rata  upon  the  stockholders  for  that  purpose,  demand  upon 
defendant  had  been  duly  made  for  the  payment  of  this  money 
before  action  brought.  The  unpaid  balance  on  defendant's  sub- 
scription was  GO  ])er  cent,  of  the  par  value  of  the  shares  agreed 
to  be  taken  by  him.  The  declaration  sets  forth  fully  the  above 
and  other  requisite  facts,  stating  particularly  the  proceedings  in 
said  chancery  suit  and  giving  a  copy  of  the  decree  of  assessment. 
The  subscription  paper  signed  by  the  defendant  as  set  forth  in 
the  declaration  is  as  follows  : 

**  Capital,  $3,000,000.    Shares,  $25.    AsAenments  not  to  exceed  $10  on  a  share. 

''Subscrip  ion  Li:it  for  the  Capital  Stock 

of  the 
•'Great  Western  Telegraph  Company. 

"Tr«,  the  guhscribcn  hereunto,  for  value  received,  Mvemlhf,  but  not  jointly, 
af^rcc  to  take  the  number  of  shares  in  the  capital  stock  oi  Iht  Grout  IFeilem 
Telegraph  Compnny  placed  op{X>sitc  our  renpective  nauie:*,  and  pay  forthemme 
in  installments,  to-wit:  6  per  cent,  on  amount  paid  in  and  the  baianee  as  the 
dirretort/roni  lime  to  time  may  order;  in  consideration  thereof,  the  Great  West- 
ern Telegraph  Company  agree,  th.it  when  40  per  cent,  of  the  par  value  of 
the  shares  shall  have  been  paid  uiulor  such  orders  and  the  installment  receipts 
therefor  surrendered  to  the  company,  the  number  of  shares  severally  sub- 
scribed by  the  undersigned,  shall  be  issued  to  them  as  full  paid  stock  by  the 
said  company. 
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"  it  appoinUd  agent  to  solicit  stock  and  receive  only  tlie  fint 

iMtallmentof  6  per  oent.  (60  oenU  oa  a  share)  at  the  time  of  Kubscriptioa. 

Secretarj. 

*  Names.       Besidenoe.        Date  of  suhscription.  Naraber  of  shares. 

*  F.  D.  Grm/.      Cliicago.  Jane  11, 1868.  One  hundrad.'* 


The  declaration  admita  a  payment  of  $10  upon  each  share 
and  avers  a  balance  unpaid  of  $15  upon  each  share. 

It  is  alleged  by  the  defendant  that  the  declaration  does  not 
state  a  good  cause  of  action  in  three  respects. 

1.  That  the  contract  of  the  defendant  therein  set  forth  is  a 
limited  contract,  and  provides  for  the  payment  by  defendant  of 
40  per  centum  of  the  par  value  of  the  shares  subscribed  for 
by  him  and  no  more ;  that  he  paid  said  40  per  centum  and  is 
not  liable  to  pay  any  further  sum. 

2.  That  the  plaintiff's  right  of  action  against  defendant  on 
said  contract  is  barred  by  the  statute  of  limitations. 

3.  It  does  not  appear  by  the  declaration  that  the  defendant 
was  a  party  to  the  proceeding  in  the  Circuit  Court  of  Cook 
County,  wherein  the  assessment  was  ordered. 

The  construction  which  defendant  would  place  upon  his  con- 
trwdj  that  the  payment  of  40  per  cent,  of  the  par  value  of 
the  shares  is  a  full  compliancCi  and  that,  having  paid  such  40 
per  cent.,  he  is  not  further  liable,  is  not  admissible.  Defendant's 
promise  to  take  and  pay  the  par  value  of  the  shares  is  clear  and 
unqualified  and  binds  him  for  the  payment.  The  company's 
promise  when  40  per  cent  is  paid,  to  issue  certificates  for  the 
shares  as  full-paid  stock,  may  well  consist  with  the  defendant's 
promise  to  pay  the  par  value  of  the  shares,  and  the  issuance  of 
such  certificates  after  the  payment  of  40  per  cent,  may  well 
consist  with  the  liability  renmining  on  the  defendant  to  pay  the 
other  60  per  cent. 

Such  promise  of  the  company,  then,  does  not  operate  to 
qualify  that  made  by  the  defendant,  and  to  limit  his  liability  to 
the  payment  of  40  per  oent.  of  the  par  value  of  the  shares. 
To  give  it  that  effect,  it  should  have  been  expressly  so  declared. 

Nor,  as  we  conceive,  do  the  words  at  the  top  of  the  paper  on 
which  the  contract  is  written:  '^ Assessments  not  to  exceed  $10 
on  a  share,"  assist  to  limit  the  liability  of  the  defendant  to  $10 
a  share.    Assuming  those  words  as  incorporated  into  the  con- 
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tract,  whatever  their  meaning  may  bc^  we  cannot  assign  to  them 
any  such  eiTect  aa  to  in  any  way  qualify  the  express  promise 
made  by  the  defendant. 

In  connection  and  on  the  same  line  with  those  words  are  also 
these  words  and  figures  :  "  Capital,  $3,000,000 ;  shares,  $25/' 
showing  no  intention  to  re<hice  the  capital  stock  nor  the  par 
value  of  the  shares.  In  Uj)ion  v.  IVibilcock,  91  U.  S.  45,  the 
stockholder  had  a  certificate  for  the  whole  number  of  shares 
agreed  to  be  taken,  and  the  word  "  non-asscssablc"  together  with 
the  amount  '^$100''  were  stamped  across  the  certificate, 
although  only  20  per  cent,  had  lieen  paid ;  and  yet  the 
stockholder  was  held  liable  for  the  remaining  80  per  cent. 

There  is  nothing  in  the  point  as  to  the  statute  of  limitations. 
Although  the  contract  was  made  in  1868,  it  was  to  pay  as  the 
directors  from  time  to  time  might  order.  The  directors 
neglected  to  make  onlcr  for  the  payment.  A  court  of  equity 
then  might  make  the  order  in  place  of  the  directors :  Scovill 
V.  Thayer,  105  U.  S.  155;  Glenn  y.  Scixion,  68  Cal.  353.  The 
order  of  assessment  or  i^ll  for  payment  made  by  that  court  was 
in  1886.  Until  then,  as  we  view  it,  the  cause  of  action  did  not 
accrue,  and  since  then  there  has  not  been  time  for  any  i)eriod  of 
limitation  to  run.    ScovUlv.  Thayer,  supra. 

The  claim  of  the  necessity  that  the  defendant  should  have 
been  a  (larty  to  the  proceeding  in  the  Circuit  Court  of  Cook 
County  to  admit  of  this  action  against  him  is  rested  upon  the 
authority  of  the  cases  of  Oiandler  v.  Brown,  77  111.  333,  and 
Lamar  Insurance  G).  v.  Gulivk,  102  Id.  41. 

The  former  case  was  a  suit  by  Cliandler,  receiver  of  the  Lamar 
Insurance  Cb.,v.  Brown,  a  stockholder  in  the  company,  to  recover 
payment  for  his  unpaid  stock. 

The  proceeding  wherein  Chandler  had  been  appointed  receiver 
and  the  onler  of  assessment  was  made  was  under  §  25  of 
the  Act  of  1872,  relating  to  corporations,  which  provided  that 
in  the  contingency  therein  named,  suits  in  equity  might  be 
brought  against  all  persons  stockholders  at  the  time  by  joining 
the  corporation  in  such  suit,  and  tliat  each  stockholder  might  be 
required  to  pay  his  j7ro  rata  share  of  the  debts  of  the  corpora- 
ration;  and  the  Lamar  Insurance  Company  was  being  dissolved 
and  wound  up  under  that  section. 
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It  was  then  said  by  the  court : 

"  It  can  hardly  admit  of  argument  that  to  conclude  a  stock- 
holder by  a  proceeding  under  this  section  (25)|  it  is  indispen- 
sable that  he  should  have  been  made  a  party  thereto,  as  it  pro- 
vides.    ♦     ♦     ♦     ♦     ♦ 

"  It  is  incumbent  on  the  plaintiff  to  show  clearly  a  l^^l  right 
to  institute  and  carry  on  the  suit.  To  this  end  he  should  show 
his  appointment  (as  receiver)  by  a  decree  which  is  conclusive  as 
against  the  defendant.  This  he  has  failed  to  do ;  it  nowhere 
appears,  either  by  the  recitals  in  the  decree  copied  in  tlie  several 
counts  or  by  distinct  averment  that  the  defendant  was  a  party  to 
this  proceeding." 

And  why  should  he  have  been  a  party  to  that  proceeding  ? 
Because,  as  hail  befo!*e  been  stated,  the  act  so  provides. 

The  decision  was  one  merely  upon  the  construction  of 
that  §  25 — ^what  it  provided — and  is  not  to  be  taken  as 
authority  to  govern  in  any  other  case  than  in  one  arising  under 
that  section.  There  was  no  purpose  in  that  case  to  depart  from 
the  well-established  general  rule  that  a  court  acquires  jurisdic- 
tion to  appoint  a  receiver  of  corporate  assets  by  service  of  pro- 
cess upon  the  corporation.  The  stockholder  is  represented  in 
his  interest  as  such  by  the  presence  of  the  corporation :  2  Mora- 
wetz  Corp.  §  822;  Ward  v.  Farwell,  97  111.  593;  Glenn^ 
Trudee,  v.  WilUavMj  60  Md.  93 ;  Sanger  v.  Upton,  Assignee,  91 
U.  S.  56. 

Lamar  Ins.  Co.  v.  OvJick  was  a  suit  by  this  same  Lamar  In- 
surance Company  against  a  stockholder  to  recover  for  unpaid 
stock,  and  the  court,  after  stating  that  the  defendant  not  having 
been  made  a  party  to  the  suit  wherein  the  receiver  was  appointed, 
as  to  the  proceeding  to  procure  an  assessment,  was  not  bound  or 
affected  by  the  orders  therein,  say :  ''A  case  exactly  in  point  in 
principle  is  Chandler  v.  Brown,  77  111.  333.  And  as  it  is  con- 
clusive of  this  view  of  the  law,  it  will  not  be  necessary  to  dis- 
cuss it  as  a  new  question  in  this  court."  So  that  the  Gulick  case 
but  followed  and  affirmed  Ctumdler  v.  Brown,  and  goes  to  no 
further  extent  as  an  authority  than  that  case,  namely,  to  decide 
what  is  the  requirement  of  §  25  of  the  law  of  1872  as  to 
making  the  stockholders  parties  in  a  proceeding  under  that 
section. 
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This  Great  Western  Telegraph  Company  was  orgauized  in 
the  year  1867  under  the  law  of  1849  in  relation  to  telegraph 
comiiauies.  Tlie  suit  in  chancery  wherein  this  receiver,  BoweU| 
was  appointeil,  and  this  assessment  made,  was  commenced  in 
1869  and  has  ever  since  been  pending^  so  that  it  was  not  affected 
by  the  Act  of  1872,  and  the  provisions  of  that  act  did  not  govern 
the  proceedings  therein.  The  decisions,  then,  in  Omndlcr  v. 
Brown  and  Lamar  Ins.  Co.  v.  Gulick  do  not  apply  here,  and  we 
do  not  regard  the  ohjection  to  the  declaration  that  it  docs  not 
show  that  the  dofenJunt  was  a  party  to  the  proct>eding  wherein 
the  assessment  w:is  onlcred,  as  well  taken.  It  is  enough  under 
the  general  rule  and  the  authorities  above  referred  to  that  the 
corporjitiou  was  a  party  to  that  proceeding. 

That  suit  was  brought  by  one  Terwilliger  and  certain  other 
persons,  stockholders  of  the  company,  on  behalf  of  themselves, 
and  all  others  similarly  situatetl,  against  the  company  and  others, 
OS  defendants.  The  declaration  in  the  present  case  avers,  and 
the  order  of  assessment  api>caring  therein  sets  forth,  that  the 
receiver  was  appointed  in  the  said  chancery  suit  of  and  for  the 
company  and  all  its  profierty  on  October  7,  1874,  upon  sup- 
plemental bill  of  complaint  filed  therein,  and  on  account  of  the 
mismanagement  and  malfeasance  of  the  then  officers  of  the 
company ;  that  the  company  was  indebted  to  the  extent  of  more 
than  $375,000,  which  indebtedness  was  in  the  form  of  judg- 
ments and  deiTces  theretofore  rendered  against  the  company, 
and  was  duly  proved  by  the  creditors  before  and  found  to  be 
due  by  the  court ;  that  the  com|)any  had  no  property  except 
the  amounts  remaining  due  upon  sUx^k  subscriptions  with  which 
any  part  of  said  indebtedness  could  be  paid ;  that  there  were 
about  two  thousand  stockholders  of  the  company  widely  scat- 
tered through  more  than  twelve  different  States  and  Territories 
of  the  United  States  and  other  places,  and  it  was  therefore 
impracticable  that  all  of  the  said  stockholders  should  be  made 
parties  to  that  proceeding,  and  it  was  found  that  it  was  necessary 
and  proper  that  35  per  centum  of  the  par  value  of  each  share 
of  the  capital  stock  subscribed  for  by  the  stockholders  should  be 
called  for  and  required  to  be  paid  by  them  for  the  purpose  of 
paying  the  said  indebtedness,  and  it  was  therefore  ordered  that 
a  call  or  assessment  of  said  amount  of  35  per  cent,  be  made. 
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that  it  be  paid  to  the  receiver,  and  the  receiver  was  ordered  to 
proceed  at  once  to  collect  the  sums  so  ordered  to  be  paid,  and 
to  institute  suits  in  the  name  of  the  company  for  the  purpose  of 
enforcing  payments.  This  order  was  made  on  July  10, 
1886. 

There  was  here,  then,  a  receiver  appointed  by  a  court  of 
equity  to  collect  the  assets  of  the  corporation  for  the  benefit  of 
its  creditors.  The  unpaid  part  of  defendant's  subscription  to 
the  capital  stock  of  the  corporation  was  a  part  of  such  assets. 
The  validity  of  the  receiver's  appointment  cannot  be  questioned 
in  this  collateral  proceeding.  The  court  had  jurisdiction  of  the 
subject-matter,  and  acquired  jurisdiction  to  appoint  the  receiver 
by  service  of  process  upon  the  corporation.  Defendant's 
promise  was  to  pay  as  the  directors  from  time  to  time  might 
order. 

The  directors,  who  were  defendant's  agents,  having  neglected 
to  make  order  for  payment,  a  co.  *^  of  equity  in  their  place,  as 
before  said,  might  make  the  order.  The  court  here  did  make 
such  order,  and  thereupon,  or  at  least  after  demaqd  made, 
defendant's  legal  liability  upon  his  contract  was  complete  to  pay 
the  remaining  amount  of  his  stock  subscription.  There  was, 
then,  a  perfect  cause  of  action  against  him.  His  liability  was 
to  pay  the  entire  remaining  unpaid  amount  of  60  per  cent,  of 
his  subscription,  at  least  to  the  extent  needed  to  pay  the  debts  of 
the  corporation.  Assessing  him  only  his  ratable  part  thereof, 
35  per  cent.,  was  in  mitigation  of  his  legal  liability,  doing  him 
an  equity,  and  affording  no  just  cause  of  complaint.  In  order 
for  the  board  of  directors  to  have  made  a  valid  order  for  pay- 
ment, it  would  not  be  contended,  we  presume,  that  defendant 
should  have  been  before  the  board.  No  more,  we  conceive,  was 
it  necessary  that  defendant  should  have  been  before  the  court, 
when  it,  in  place  of  the  directors,  made  the  call  or  order  of 
assessment. 

We  are  of  opinion  the  declaration  shows  a  good  cause  of 
action,  and  that  the  demurrer  to  it  was  improperly  sustained. 
The  judgments  of  the  Appellate  and  Circuit  Courts  will  be 
reversed,  and  the  cause  remanded  to  the  Circuit  Court. 

Judgment  reversed. 

Craig  and  Shope,  JJ.,  dissent 


168         THE  GREAT  WESTERN  TEL.  CX).  r.  F.  D.  GRAY. 


CoXBTBUC-riON   OF  COHTIUCn  OP 

SuBSCRimox.— The  contract  of  sub- 
Bcripiion  to  the  stock  of  a  oompon  v  is 
ofien  before  the  cjurts  in  eases  where- 
in it  is  sought  to  compel  pavnent  of 
unpaid  balances  duo  on  i»karcs  bv  tak- 
ers thereof.  It  is  settled  that,  where- 
the  subscription  ia  written,  the  written 
contract  determines  the  rights  and  ob- 
ligations of  the  subscriber.  Parol 
eTidenoe  u  not  admissible  to  Tarj  or 
contradict  the  writing :  Cbncith  ▼.  Cut- 
fcr,  69  111.  602 ;  Oroase  laU  UM  Oim- 
paayT.  iinsoa's  JStenilon,  43  N.  J. 
Law  442.  The  reasons  underljing 
th's  rule  are  the  usual  reasons  for  re- 
fusing to  admit  parol  e?idence  to  varj 
or  contradict  written  contracts,  and 
one  reason  peculiar  to  this  kind  of 
contract,  ris.:  that  to  admit  parol  en- 
denco  to  varj  a  contract  of  subscript 
tion,  as  hj  showing  a  condition  would 
work  a  fraud  upon  other  isubscribcrs 
not  taking  the  stock  upon  the  condi- 
tion and  having  no  knowledge  of  it. 
It  would  be  fraudulent^  too,  as  to 
creditors  of  the  company. 

Where  the  words  of  the  written 
subwription  are  plain,  positiTe,  and 
uiiambiguousi  there  b  no  room  for 
construction.  The  words  must  be 
taken  as  thej  read,  and  in  their  ordi- 
nary, usual  signification :  Fotier  ▼. 
Cui  t^JolUi,  U.  S.  G.  Gt.  N.  Dist.  Ul., 
June  0, 1886, 27  Fed.  Rep.  809;  Long 
▼.  MiUerUm  Irm  Cb^  Ct.  App.  N.  Y., 
Jan.  26, 1S86 ;  OtgUanr, Sletmm,  U.  8. 
G.  Ct  S.  Dist  N.  Y.,  March  17, 18S4, 
17  Reporter  485 ;  People  ▼.  Wail,  88 
111.  78 ;  Goole/s  Const.  Lim.  and  Cases 
cited  55.  Exceptions  or  qualifica- 
tions cannot  be  injected  into  the  con- 
tract by  construction.  Every  pre* 
sumption,  therefore,  is  thata8ubscri(H 
tion  to  capital  stock  purporting  to 
call  for  payment  of  the  full  par  valiie 
of  the  stock  is  a  contract  for  that  kind 
of  |iayraent. 

What  is  the  plain  meaning  of  a 


dauae  like  "  assissmeati  not  to  ex* 
ceed  |10  on  a  share"  printed  on  s 
certificate  r  Cleariy  not  that  the  stocks 
shall  be  taken  as  fuUy  paid  when  |I0 
a  share  is  paid  in.  If  this  were  meant| 
the  proper  way  to  express  the  idcA 
would  be  to  print  across  the  certificate 
a  claosa  like  "  $10,  paid  on  each  shara^ 
as  called  for,  shall !« fbll  payment  for 
tlMshsM,"  or  ''The  total  of  all  asaeM- 
menta  shall  not  exceed  $10  on  s 
share,"  and  even  then  there  might 
be  aome  doubt  whether  |10  per  share 
would  fully  pay  for  the  stock.  The 
more  likely  meaning  of  the  phrase 
first  quoted,  ia  that  while  asscsBBseoi 
after  aascasment  may  be  made  until 
the  per  raliie  is  paid  in,  none  of  the 
aaseasBieDU  shall  exceed  (10  a  ahere. 
If  thia  dauae  could  be  taken  to  ex- 
onerate aharetakers  from  liability 
for  more  than  $10  per  share,  the  ef- 
fect of  it  would  be  to  reduce  the  capi- 
tal stock  of  the  company  down  to  that 
sum  per  share.  But  auch  reduction 
of  the  Ci4>ital  stock  of  the  company 
would  be  a  fraud  upon  its  creditong 
fdtra  etrsi,  and  hence  void.  See  Stato 
T.  lladbsn,  48  N.  J.  Law  Rep.  87; 
Zirkd  T.  Mkt  Open  Hou»e,  70  IlL 
884 ;  Boai;  of  Ommeree*9  Appeal,  7S 
Pk.8t60;  Uptomr.Tnhikock,  01  U. 
a  45;  ITaion  AfefHoi X. /.  Cb.  T.  jFVeor 
aum  (h^  07  III.  5S7;  Melvin  t.  Lamar 
/as.  Cb.,  80 Id.  446;  armnid  r.  Seli^ 
flian,  72  Mo.  110 ;  QiU  ▼.  BalU,  72  Id. 
424;  CkooitauIoM.  Cb.T.  Floyd,  74  Id. 
286;  Board  tif  OmMtuUmen  ▼.  La 
Feydle,  ole^  R,  E,  Cb.,  50Ind.  85;  BoOt 
▼.  a  C.  E.  So€id9,47  Md.  117 ;  Owf 
doll  ▼.  Lineoln,  52  Conn.  73 ;  Qapp  t. 
PeUnon,  104  111.  26;  CUteland  Iron 
Co.  ▼.  JS^Hior,  8.  Gt.  111.,  Jan.  25, 1886. 
luiSkafeT.  Ttmketi,  supra,  the  sub> 
scribers  to  the  ci^ital  stock  of  a  tde- 
graph  company,  upon  payment  of 
$8.33  per  share,  caused  to  be  issued  to 
themselves  shareaof  full-paid  stock  of 
the  par  value  of  $25.    At  the  aame 
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meeting  of  stocklmldcre,  it  was  re- 
sol  veil  that  loO  biiaret)  of  the  stock  be 
is8U(Ml  to  the  relators  for  services  al* 
legetl  to  have  been  rendered  by  them 
to  the  coiupan}:,  without  any  account 
or  statciucnt  of  the  amount  due  the  re- 
lators. Ildd^  that  in  such  case  the 
presiimptiou  was  iliat  full -paid  8ttx;k 
was  to  he  irviucd  upon  payment  of  only 
fS.33|»t*r  share,  which  was  illegal,  and 
to  the  enforcement  of  such  illegality 
the  court  would  not  lend  its  aid  by 
mnnd:t.tiuA  or  otherwise. 

In  (onnection  with  the  question  of 
the  niivmiug  and  c fleet  of  the  clause, 
**  As-<»'isuicnt.s  sliall  not  exceed  ^Kl  on 
a  :iharc/'  ^hl>uld  be  read  the  opinion 
in  Ui^Kin  T.  TribUiock,  91  U.  S.  45. 
In  that  ca->e  the  certificates  hud  the 
word  "  Xon-as<cssable  *'  together  with 
tlic  amount, '*  ^100/'  stani{>ed  across 
them.     The  court  buid  : 

**Thc  legal  etFectof  this  instrument 
W.1S  to  make  the  remaining  80  per 
cent,  payable  upon  the  demand  of  t!ie 
company.  We  see  no  qualification  of 
this  result  in  the  wonl  ^non-OMCM^tOlef* 
asatmiioi;  it  to  be  incorfiorated  into 
and  to  form  a  part  of  tlie  contract. 
It  is  quite  extravagant  to  allege  that 
this  word  operates  as  a  waiver  of  the 
obligation  created  by  the  acceptance 
and  holding  of  a  certificate  to  pay  the 
amount  due  uiM)n  his  shares.  A 
}yromi.^i'  U)  take  shnra  of  $tock  imports  a 
promu-'  to  pnijfor  them.  Hit  mlhu  effrct 
resultHjt'om  an  uccqUancc  and  holding 
of  a  certificate  :  Palmer  v.  Lawrence^  3 
Sand  S.  C.  761 ;  Brigham  v.  Mead,  10 
Allen  243.  At  the  most,  the  legal 
effect  of  the  wonl  in  question  is  a  btip- 
ulution  against  liability  to  further  tax- 
ation or  asses>5inent  after  the  holder 
shall  have  fulfilled  his  contract  to  pay 
the  on^  hundred  per  cent,  in  the  man- 
ner and  at  the  times  indicated.  Wc 
cannot  give  to  it  the  consequence  of 
destroying  the  legal  effect  of  the  cer- 
tificate." 


Power  of  a  court  of  equity  to  make 
**  calU  "  upon  atuckholdera.  There  is  no 
question  but  that  a  court  of  equity, 
having  acquired  jurisdiction  of  a  cor- 
poration for  the  benefit  of  creditors, 
may  make  assessment  upon  stock- 
holders for  unpaid  balances  due  the 
company  in  payment  for  stoc'k.  The 
court  thus  acting  has  thes;ime  powers 
as  the  directors  had,  and  its  orders 
have  the  same  force  and  eflect  as  the 
resolutions  of  the  board  of  directors 
would  have  had  before  tlie  court  took 
jurisdiction  by  its  receiver:  UiUon  v. 
Tribilcock,  91  U.  S.  45;  Wcbstrr  v. 
UjifoUy  Id.  05 ;  s».  <*.,  15  Am.  Law  Keg., 
N.  S.,  G38;  Sauf/w  v.  Uj^toiit  91  U.  S. 
5G.  The  court  has  the  power  to  niuke 
an  assessment  or  call  for  any  portion  of 
the  unpaid  balances  due  on  subscrip- 
tions to  the  stock  of  the  company,  for 
the  payment  of  the  corporate  debts, 
provided  the  assessment  is  pro  rata : 
Lamar  Ins.  Co.  v.  Moore^  84  111. 
575;  Patterion  v.  Lynde,  112  Id. 
208. 

Must  all  the  shareholders  be  made 
parties  to  the  suit  in  uhich  a  court  of 
equity  dtcrces  or  orders  an  as-v.-'smeni 
against  thcmt  The  first  point  to  be 
noted  in  this  connection  is  the  impos* 
sibilitv,  in  the  absence  at  least  of  some 
statutory  mode  of  service,  of  bringing 
the  sub^c^ibers  before  the  court  in 
cases  where  thev  are  numerous.  In 
the  principal  case  it  is  believed  that 
thev  numbered  two  thousand,  scattered 
all  over  the  country.  It  is  an  imix)s- 
sibility  to  reach  so  many  defendantsi 
and  it  ought  not  to  be  required.  The 
directors  making  an  assessment  would 
not  be  required  to  bring  all  the  stock- 
holders before  them,  and  why  should 
a  court  acting  as  the  directors  be  re- 
quired to  do  this? 

Looking  at  the  decisions,  Patterson 
T.  Lynde,  112  111.  196,  is  noteworthy. 
That  case  appears  to  hold  that  it  is 
not  necessary,  whether  practicable  or 
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not  (except  where  the  corponition 
hoa  ceased  to  exist),  that  nil  the  stock- 
holders should  be  before  the  court  of 
equity  when  that  court  makes  an  as- 
sessment on  the  unpaid  stocks  for  the 
purpose  of  paying  the  debts  of  the 
corporation,  and  that  the  corfioration 
is  alone  necessarj.  The  language  of 
the  court  is  this: 

'*To  enforce  the  liability  of  the 
stockholder  for  his  unpaid  stock,  in 
equity,  therefore,  it  is  indispensable 
that  the  corporation  (or  if  it  has  ceased 
to  exist,  all  its  stockholders  and  cred- 
itor!) should  be  before  the  court,  so 
as  to  be  bound  and  concluded  by  its 
action.  A  decree  that  one  stockholder 
should  pay,  or  that  one  creditor  should 
be  paid,  must  be  partial  and  incom- 
plete, and  might  be  grossly  inequit- 
able and  unjust ;  and  a  decree  assum- 
ing to  afiect  the  rights  of  parties; 
where  there  is  neither  jurisdiction  of 
the  person  nor  of  the  entire  subject- 
matter  of  the  litigation,  can,  at  most, 
be  only  partially  efiective." 

Next  to  be  read  are  the  Glenn 
cases :  Glenn  t.  WiUiams,  60  Md.  93 
GUnn  V.  Soule,  U.  S.  C.  Ct  E.  Dist. 
La..  22  Fed.  Itcp.  417;  GUnn  v.  SprinffSt 
U.  S.  C.  Ct.  W.  Dist.  N.  C.  Dec.  T. 
188$,  26  Fed.  Rep.  494;  GUnn  ▼. 
SanpU,  80  Ala.  159 ;  GUnn  ▼.  Sazton, 
6.  Ct.  Cal.,  Jan.  21, 1 886.  In  these  cases 
Glenn  was  seeking  to  reooTer  from  the 
stockholders  of  the  National  Express 
&  Transportation  Co.  the  amount  of 
|30  upon  each  share  of  the  stock  of 
the  company  subscribed  for  by  them, 
and  which  they  were  sererally  as- 
sessed and  ordered  to  pay  by  a  court 
of  equity  in  Richmond,  Virginia, 
upon  a  bill  filed  to  compel  them  so  to 
do.  The  corporation  was  a  party  de- 
fendant to  this  bill,  and  was  brought 
into  court,  but  noue  of  the  stock- 
holders. This  assessment  was  first 
pronounced  ralid  and  binding  by  the 
Court  of  Appeals  of  Maryland,  in 


Glenn  v.  Williamf,  60  Md.  93.    The 
court  examined  the  question  whether 
stockholders  were  nd'ossary  pa i  tics  in 
such   a  procec<1ing    at    consi<lerable 
length.    It  concluded,  in    snlMatice 
(the  decision  is  too  lengthy  for  quota- 
tion here),  that  when  the  court  ob- 
tained jurisdiction  of  thecorporationy 
every  stockholder  in  his  coriK)mte  ca« 
pai'ity  was  a  party  to  the  cause,  and 
was  supposed  to  be  representetl  by  the 
president  and  directors,  who  wore  in- 
trusted with  the  management  cif  the 
*  corporate   interest  of  all  the  stiK!k- 
holders;  tliat  if  they  neglected  their 
duty  in  allowing  claims  to  be  estab- 
lished against  the  corporation  that 
ought   to    have    been  defeated,  the 
stockholders  must  hare  themselves  to 
blame  for  not  having  a  more  active 
and  efHcient  board  of  directors ;  that 
if  the  decree  were  to  be  held  void 
because   the   stockholders   were  not 
{larties  to  it,  the  creditors  would  be 
without  adequate  remedy,  since  stock- 
holders scattered  all  over  the  c<mntry 
were  practically  beyond  the  roach  of 
the  court.    Having  in  mind  t)ie  legal 
theory  that  stockholders*  unpai<l  bal- 
ances were  trust  funds  held  bv  t::em 
for  creditors,  the  court  argurd  ttiat 
the    proceedings     were     coiu'liisive 
against  the  corporation  and  should  l)e, 
in  the  absence  of  fraud  or  coIlu>ion, 
against  those  who  held  its  property 
or  funds  in  trust  for  the  payment  of 
its  debts.    Reliance  was  placed  upon 
the  decision  in  Hall  t.  U.  S.  Ins.  Cb. 
5  Gill  484,  and  Sanger  t.  Upton,  01 
U.  S.  56.    "  Doth  on  principle  and 
authority,"  said  the  court,  "  therefore 
we  conclude  that  the  defendants  can- 
not  successfully  defend    ihitt  action 
upon  the  ground  that  they  were  not, 
in  their  individual  capacities,  parties 
to  the  decree  that  made  the  a.«sess- 
ment  and  authorized  the  bringing  of 
the  action."  And  such  is  undoubtedly 
the  law.    See  also  Morawetx  on  Corp., 
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i  222,  notes;  Seorill  v.   Thayer,  105  Aan,  107  Ind.  47;  Gibson  v.  The  C.  & 

U.  S.  143.  JSr.  n.  T.  A  n.  Co.,   is  Oluo  St.  396; 

5<a<ttre  of  Limiro/wM.— With  refer-  /Scon//  ▼.  Tfiaifcr,  105  I'.  S.  143, 155. 

encc  to  this  defense  but  little  need  be  We  have    examined    bnt    two    or 

said.     Where  a  subscription  does  not  three  of  the 'many  questions  arisfng 

become  parable  until  a  call  or  demand  out  of  the  efforts  of  sharelakers  to  se- 

is  made,  the  right  of  action  for  collec-  cure  the  benefits  of  their  subscription 

tion  of  the  assessment  does  not  arise  and  to  shirk  its  rcsjionsibiliiies.    In 

until  the  cnll  or  demand  has  been  conch.8ion,  we  may  quote  the  language 

made,  and  the  statue  of  limitation  docs  of  Sherwood  in  FUher  t.  Seiiffmafif 

not  begin  to  run  until  the  right  of  ac-  75  Mo.  26 : 

tion  accrues:  Banct  y.  Alton  S:  Si,  Loxda  "There  have  been  manj  deTioeSy 

R.L.Co.y\Z\\\.h\^'ySpan()lerx.]nd.&  manv  schemes,  many  cunningly  de- 

///.  Om.  li.  72.  Oi.,  21  Id.  276;  die  v.  vised  transrietionji,  whereby  men  hare 

Joli^t   Ojwra    TJouM   Co.,  79  Id.   90;  sought  to  receive  every  benefit,  and 

Glenn  V.  IFf ///ama,  60  Md.  93;    Glenn  yet  shirk  every  burilen   incident  to 

X. Scmjtlt'y Si)  WaAbO;  Glenn Y,Spring$  tlie  position  of  a  stockholder;   but 

rta/.,  U.  S.  ('.  C't.  W.  Dist.  N.  C.  Dec.  such  devices  have  generally  come  to 

T.  It  So,  20  Feil.  Rep.  494  ;   Glenn  v  naught.    The  courts  have  been  sedu- 

Saxtouj  08  Cal.  353 ;  Allibone  v.  Ilarjer'  luus  in  their  endeavors  to  bring  about 

46  Ta.  St.  48  ;  Carry  v.   Woodu^rd,  53  such  a  result." 

Ala.  371;  Harmon  v.  Page,  62  Cal.  A deldert  Hamilton. 

448;  Falmouth  &  L.  T.  Co,  r.Skauh  Chicago,  Nov.  15,1887. 


Supreme  Court  of  Alabama. 

McDonald  r.  state. 

The  act  approved  February  28,  1887,  which  requires  all  railroad  engineers 
engagcil  in  running  a  train  of  cars  or  engine  used  for  the  transportation  of  per- 
sons, passengers,  or  freight  on  the  main  line  of  any  ra'lroad  in  this  Stale 
tobc  examined  and  licensed  by  a  board  appointed  by  the  governor  and  makes 
it  a  misdemeanor,  punishable  by  fine  and  hard  labcr,  for  any  engineer  to  act 
in  that  capacity  without  such  examination  and  license,  U  not  a  regulation  of 
interstate  commerce,  but  an  internal  police  regulation  which  the  State  had  un- 
doubted power  to  enact  as  a  law. 

The  said  act  does  not  confer  judicial  powers  on  the  board  of  examiners,  nor 
does  it  deprive  the  citizen  of  his  liberty  or  property  without  due  process  of 
law. 

Appeal  from  City  Court,  Montgomery  county. 

Prosecution  for  operating  locomotive  engine  without  license, 

Lorenzo  McDonald,  the  ajipellant,  was  arrested  on  affidavit 
before  the  County  Court  of  Montgomery  and  upon  conviction 
therein  apjiealed  to  the  City  Court  of  Montgomery.    The  com- 
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plaint  filed  in  the  latter  court  cliai-gwl  that  "  ho,  Iwing  an  engi- 
neer of  a  railroad  train  in  said  State,  did  drive,  o|>erate,  or  engi- 
neer a  train  of  cars  or  engine  ujion  the  main  lino  or  road-bed  of 
the  Western  Railway  of  Alabama,  which  said  Western  llailway 
was  a  raih'oad  in  said  State  and  was  at  the  time  used  for  the 
transi>ortation  of  persons,  passengers,  or  freight,  M'ithout  having 
first  undergone  an  examination  and  obtained  a  license  as  required 
by  law."  A  second  count  in  the  indictment  charges  the  same 
offense,  concluding,  "without  first  having  applied  to  the  laKird 
of  examiners  provided  by  law,  to  be  examined  by  said  board, 
and  without  having  first  been  examined  by  said  Iwardor  by  two 
or  more  members  thereof,  in  practical  mechanics  and  concerning 
his  knowledge  of  0[)erating  a  locomotive  engine  and  his  compe- 
tency as  an  engineer  as  pequiretl  by  law."  The  defendant 
pleaded  not  guilty. 

The  evidence  tended  to  show  that  on  May  24,  1887,  the 
defendant  was  an  engineer  in  the  State  of  Alabama,  on  a  railroad 
therein;  that  he  was  not  nor  had  he  l)ecn  so  employed  in  said 
State  previous  to  January  28,  1887;  that  he  had  never  applied 
to  the  board  of  examiners  provided  by  law  nor  been  examined 
nor  obtained  a  license  as  an  engineer;  that  on  said  May  24, 
1887,  he  o[)erated  an  engine  and  train  in  said  State  on  the  West- 
ern Railway  of  Alabama  and  in  the  county  of  Montgomery ; 
that  the  Western  Railway  of  Alabama  was  and  is  oi)eratcd  under 
one  management  with  the  Atlanta  and  West  Point  Railroad  in 
the  State  of  Georgia,  the  two  railroads  forming  a  continuous 
line  from  Montgomery,  Alabama,  to  Atlanta,  Greorgb,  fi>r  the 
transpoiiation  of  passengers  and  freight  and  the  United  States 
mail ;  that  said  train,  so  operated  by  defendant,  was  a  through 
train  from  Atlanta  to  Montgomery ;  that  said  engine  and  train 
were  and  are  used  in  transporting  freight  shipped  from  Atlanta 
and  points  beyond  to  Montgomery  and  points  beyond  in  the 
State  of  Alabama  and  in  other  States  west  and  south  of  the  State 
of  Alabama. 

This  being  substantially  all  the  evidence,  the  court  refused  to 
give  the  general  charge  at  the  request  of  defendant  and  gave  the 
general  charge  at  the  request  of  the  State.  The  defendant  ex- 
cepted to  such  actions  of  the  court.  Verdict  and  judgment  hav- 
ing been  rendered  against  the  defendant,  he  appeals  to  this  court. 
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The  first  two  sections  of  said  act  are  as  follows :  ^'  §  !•  That 
it  shall  be  unlawful  for  the  engineer  of  anj  railroad  train  in 
this  State  to  drive  or  operate  or  engineer  any  train  of  cars  or 
engine  uiK>n  the  main  line  or  road-bed  of  any  railroad  in  this 
State  which  is  used  for  the  transportation  of  persons,  passengers^ 
or  freight,  without  first  undergoing  an  examination  once  and 
obtaining  a  license  as  hereinafter  provided.  §  2.  That  before 
any  locomotive  engineer  shall  operate  or  drive  an  engine  upon 
the  main  line  or  road-bed  of  any  railroad  in  this  State  used  for 
the  transportation  of  passengers  or  persons  or  freight,  he  shall 
apply  to  the  board  of  examiners  hereinafter  provided  for  in 
this  act  and  \)q  examined  by  said  board,  or  by  two  or  more 
members  thereof,  in  pi*actical  mechanics  and  concerning  his 
knou'ledgc  of  oixirating  a  locomotive  engine  and  his  competency 
as  an  engineer.''    Acts  Ala.  188fi-87,  pp.  100-102. 

I'roi/f  Tompkhis  &  London  (with  whom  were  Ilios.  G,  Jones 
and  Geo,  P.  Harrison),  for  appellant. 

T.  N.  McCldlan,  Atty.-Gen.,  contra. 

SoMERViLLE,  J.— The  Act  of  1886-^7,  pp.  100-102,  requires 
ltxx>motive  engineers  in  this  State  to  be  licensed  after  examina- 
tion as  to  competency  and  fitness  by  a  board  authorized  to  be 
appointed  by  the  governor  for  that  pur))06e.  Acts  1886-87, 
pp.  100-102.  It  is  insisted  that  the  act  is  unconstitutional  for 
several  reasons. 

The  first  objection  is  that  it  is  a  regulation  of  commerce  be- 
tween the  States  and  for  this  reason  violative  of  the  clause  of 
the  United  States  Constitution  which  vests  in  Congress  the  power 
to  r^ulate  such  commerce.  In  our  opinion  it  i.s  a  mere  internal 
police  regulation  which  was  com|>etent  to  be  provided  for  by  the 
State  as  a  proper  mode  of  preserving  the  safety  of  the  traveling 
public  and  other  persons  whose  lives  may  well  be  imperiled  by 
the  negligence  of  ignorant  and  incompetent  engineers.  It  inci- 
dentally afiects  interstate  commerce  but  does  not  amount  to  a 
regulation  any  more  than  laws  licensing,  by  State  authority, 
pilots  of  vessels  engaged  in  such  commerce  which  have  always 
been  held  free  from  constitutional  objection.    The  laws  of  the 

several  States  have  undertaken  not  only  to  license  pilots  in  such 
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cases,  bat  have  gone  80  far  as  to  regulate  the  >vliolc  subject  of 
pilotage  and  pilots;  fixing  their  qualifications,  enipU)ynient,  and 
paji  inchuiing  tlie  tender  of  services,  and,  on  refusal  to  employ, 
authorizing  the  recovery  of  half  pay.  These  laws  have  been 
sustained  not  on  the  ground  that  Congress  had  recognised  them 
as  valid,  for  it  is  clear  that  no  such  recognition  could  confer  any 
constitutional  power  on  the  States  which  they  did  not  already 
possess,  but  upon  the  ground  that  they  were  necessary  police 
regulations,  having  in  view  the  public  safety,  or,  if  regulations 
of  commerce  in  a  certain  sense,  they  were  local  regulations  of 
such  a  nature  as  to  be  permissible  until  Congress  itself  under- 
took to  exercise  the  same  power  by  legislating  on  tlie  subject : 
Cbofcy  V.  Board  of  Wardens  of  Philaddphia,  12  How.  323 ;  Ex 
parte  Niel,  13  Wall.  236. 

There  are  many  police  regulations  of  this  nature  incidentally 
affecting  commerce  which  have  been  sustained  by  the  courts.  It 
is  well  settled  that  the  States  may  pass  laws  requiring  railroads 
running  from  one  State  to  another  to  fence  their  tracks,  to  ring 
a  bell,  or  blow  a  whistle  on  approaching  a  crossing  or  highway, 
to  erect  gates  or  bridges,  and  keep  flagmen  at  dangerous 
places  on  highways,  to  stop  for  reasonable  times  at  certain  sta- 
tions, to  fix  and  ])ost  printed  time-tables,  rates  of  fare  and 
freights,  and  other  things  of  like  character,  having  reasonably  in 
view  the  prevention  of  fraud  and  extortion  or  other  injury  and 
the  preservation  of  the  safety  of  the  public ;  Railroad  do,  v. 
Fuller,  17  Wall.  560;  ilobilejetc.,  R.  Co.  v.  State,  61  Miss.  137 ; 
Com,  V.  Eastern  R.  Co,,  103  Mass.  254  ;  People  v.  Boston  &  A. 
R.  Co.,  70  N.  Y.  569 ;  Railroad  Oom'rs  v.  Portland,  etc,  R. 
Cb.,  63  Me.  269 ;  Davidson  v.  State,  4  Tex.  App.  '  45 ;  Tied. 
Lim.  Police  Powers,  §  194 ;  Cooley,  Const.  Lim.  (5th  ed.)  ^579 
etseq. 

The  exaction  of  a  license  in  such  a  case  does  not  impose  a 
direct  burden  upon  interstatecoramerceorinterfere  directly  with 
its  freedom.  It  only  '^acts  indirectly  upon  the  business  through 
the  local  instruments  to  be  employed  after  coming  within  the 
State.''  It  does  not  belong  to  that  class  of  subjects  which  are 
national  in  their  character  and  admit  of  but  one  system  of  r^u- 
lation  for  the  whole  country,  having  in  view  the  prevention  of 
nnjust  discrimination  and  the  preservation  of  the  freedom  of 
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transit  and  transportation  from  one  State  to  another:  Wabash, 
dc,  ]{{/,  Co.  V.  Ulinois,  118  U.  S.  557,  and  ca^es  tliereciteil. 

The  case  uf  liobbins  v.  Shclbi/  Co.  Taxing  DiMrld,  1 20  U.  S. 
489,  does  not  conflict  with  the  foregoing  views.  The  license 
there  exacte<l  of  foreign  drummers  was  held  to  be  a  tax  en  inter- 
state commerce.  It  was  not  a  police  regulation.  Even  in  that 
case  the  stronger  reasoning,  in  our  judgmetit,  is  with  the  able 
opinion  of  Chief  Justice  Waite,  concurred  in  by  Justices 
Field  and  Gkay.  In  Port  of  Mobile  y.  Leloup,  76  Ala.  401, 
we  sustained  as  constitutional  an  ordinance  of  the  port  of  Mo- 
bile im|K>sing  a  license  tax  upon  a  telegraph  company  doing 
business  in  that  city  between  this  and  other  States  which  was 
interstate  commerce.  In  this  we  followed  as  authoritv  the  case 
of  Oftboruc  V.  Mobile,  16  Wall.  479,  in  which  the  United  States 
Supreme  Court  sustained  a  similar  license  on  an  express  com- 
pany under  like  circumstances.  The  same  question  had  been 
l)erore  decideil  in  Soutliem  Krp.  Co.  v.  Mayors  etc.y  Mobile,  49 
Ala.  404.  In  Citif  of  New  Oilcans  v.  Eclipse  Tow-Boai  Co,,  33 
La.  Ann.  647,  in  like  manner,  a  city  ordinance  exacting  a  license 
fee  from  the  owner  of  tow-boats  running  on  the  Mississippi 
River  to  and  from  the  Gulf  of  Mexico,  was  held  not  unconsti- 
tutional as  a  regulation  of  commerce  upon  authority  of  the  same 
decision.  In  American  Union  Tel.  Co,  v.  W.  U.  Tel.  Co,,  67 
Ala.  26,  we  held  that  the  provisions  of  our  Constitution  prohib- 
iting foreign  corj>orations  from  doing  business  in  this  State  with- 
out having  at  least  one  known  place  of  business  and  an  author- 
ized agent  therein,  was  a  legitimate  exercise  of  the  police  power, 
and  was  not  a  regulation  of  commerce. 

The  case  of  Yick  Wo  v.  Hopkins,  1 1 8  U.  S.  356,  does  not,  in  our 
opinion,  lend  any  favor  to  the  contention  of  appellant.  The 
municiiml  ordinance  there  pronounced  invalid  vested  in  the 
board  of  supervisors  the  arbitrary  power  to  license  public 
laundries  at  their  own  mere  will  and  pleasure,  without  regard  to 
discretion  in  the  legal  sense  of  the  term,  and  without  regard  to 
the^^nessand  competency  of  the  persons  licensed  or  the  propri- 
ety of  the  locality  selected  for  carrying  on  such  business.  Prop- 
erly construed,  this  case  favors  the  views  above  expressed  by  us. 

2.  The  other  objections  to  the  law  baseil  on  constitutional 
grounds,  are,  in  our  opinion,  not  maintainable.   It  does  not  con- 
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for  jiuliciril  ])o\vor  on  tlio  hnanl  appoiiiitMl  ]»y  the  jjovcnior  nor 
<lors  it  <lt'|)rive  the  «'iti/A'ii  of  his  liberty  or  prujicrty  without  due 
proiv^^  of  hiw.  The  vc^tinir  hv  loi:i-I;itivc  authoritv  of  (he 
|»oNv«r  to  li<'<'n>e  vririous  orrupation.'?  and  professions  requiring 
>kill  in  their exereise  or  the  ol»servanee  (»f  tljo  law  of  hvi^ieueor 
the  like,  liave  never  hcvn  eonstrued  to  h**  ol)no\ii»ns  to  the<e 
ol)j»vlions.  It  lias  been  uniformly  held  that  laws  providing  l>y 
ae(Mistoin«Ml  modes  for  theliirnsinjiijof  physicians,  lawyers,  pilots, 
huteher-,  bakers,  liquor  dealers,  and,  in  fari,  all  trade.*,  profes- 
sions, ami  eallin'j:^,  interfere  with  no  natural  rights  of  the  <*ilize!i 
M''ured  by  our  Constitution:  J/in/or,  </.-.,  Mthilv  v.  Ynilh\  o 
Ala.  1:57  ;  Dor,Wf<  f  W.sr,  7  Port.  (Ala.)  20o ;  Cooper  v.  Scltitffz, 
'Vl  IIow.  Pr.  1U7,  and  authorities  cited;  (ov  v.  SchuftZy  47 
Barb.  64;  JfrfropoHtdn  Hoard  of  Ilmlfh  v.  ILl^irry  »*J7  X.  Y. 
<)()!  ;  Rtifun/tlM  V.  Sr/iuffZj  34  IIow.  Pr.  1  17  ;  Propfr  y,  Mnlical 
i^ochiif  of  X.  }'.,  3  Wend.  A'li] ;  Mrfrojm/itnn  Ilourd  of  Exchcw 
B'frrie,  34  X.  Y.  657:  Rtrhirr  w  <  hmmfhf^  113  U.  S.  27; 
Sn^jii  Hhif/  V.  Crowfeiu  1 13  U.  S.  703,  S/(H"jh(er' I Ion.se  Cases, 
10  Wall.  273. 

The  rulinirs  of  the  eonrt  aecord  with  these  views  and  the 
judixnient  is  affirmed. 


(wf'tcral  Print'iftlr*. — In  M •'  /•  V. 
A7  •"'■'.  102  r. '^.  ()!U,  oonuui-nlini; 
up'Mi  i!u»  roMiiiK  n'iril  clan^o  in  tlu* 
I'itJiT.iI  ('oii>lItuti«)n,  the  court  sauI: 
'•'riic  Miliji  ii<,  iuj'.iMMl,  mion  wiiirh 
CoiiLMH «  I  an  ;ut  iimlvr  tlii«*  powt  r  :ire 
nfirrnite  variety,  r  «|iiiriiiLj  l'«»r  tin  ir 
'^U'  tt'<-;fiil  tiianii^oincnt  (liflTcriMit  |»laiis 
or  niinh'sof  tri'utnu'iit.  Smnetjf  tlifiii 
arc  iKitional  in  their  character  and  re- 
tjnlre  uniformity  of  rc^nlation,  affect- 
ing alike  all  the  State-*;  others  are  lo- 
cal «)r  arc  mere  ai«ls  to  commerce  and 
<aii  otilr  be  properly  regulateil  hy 
pro\'i>i«ins  ailai)ted  to  their  special 
cir  'jm-»:inces  a!id  IfH'alities.  <  >f  the 
t 'riiH  r  cla^s  ni  ly  he  montioiuHl  all 
that  poriion  t»f  commerce  wilh  fnrcij^n 
<v.iintrie«*  or  hctween  the  States  which 
»•  :'!  t-  ill  i].«-  transportation,  |  ir 
<  1:!M*,  -»alr,  n?i  1  »  x<l»an;^e  of  roinniiMu- 
li«  -.     Here  tlure  can  of  iiece--iiy  be 


only  one  svvtini  (ir  plan  of  re^ntation 
anil  l!iat  <  nnuii  "*> alone ean  pres<-ril>e. 
Its  n«»n-a<  lion  in  such  ea>es  uitli  rc- 
•ip*  1 1  to  any  [r.ir:i<  iilar  citnnno<]i(y  or 
nio«le  oi' tr..n^[  rtaiion  is  a  declara- 
tion of  ii-  p!npM-,e  that  tiie  commerce 
in  thai  co?iiriiodilv  or  bv  that  mcait^ 
of  tran««portation  >hall  l>c  free.  There 
wonM  othrru  i>c  l>e  no  sccnrily  against 
conniciing  re<;nlatinns  of  diflTcrent 
States,  each  ili^criminating  in  favor  of 
its  own  prodncis  and  against  the  pro- 
dncts  and  citizens  of  other  States." 

In  Tt'tbhins  V.  Sh*'lh\j  County  Taxing 
Ih.>tri.i,  IJu  V.  S.  480,  the  conrlsaid: 
"  It  is  also  nn  established  principle, as 
alrcaily  indicated,  that  the  only  way 
in  wiiich  com  niercc  between  the  States 
can  be  legitimately  affectetl  by  State 
la\\s,  is  will  n  by  virtne  of  its  police 
power  a:nl  ii^  jnrisdiclion  over  jMsr- 
suua  and  property  within  its  limits,  a 
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State  provides  for  the  secaritj  of  the 
IWes,  limbs,  health,  and  coiiifort  of 
persons  and  the  protection  of  proj^ 
ertj;  or  when  it  does  those  things 
which  may  otherwise  incidentally  af- 
fect commerce,  such  as  the  establish- 
ment and  regulation  of  highways,  ca- 
nals, railroads,  wharTes,  ferries,  and 
other  commercial  facilities;  the  pas- 
sage of  inspection  laws  to  secure  the 
due  quality  and  measure  of  products 
and  commodities ;  the  passage  of  laws 
to  regulate  or  restrict  the  sale  of  arti- 
cles deemed  injurious  to  the  health  or 
morals  of  the  community ;  the  impo- 
sition of  taxes  upon  persons  residing 
within  the  State  or  belonging  to  its 
population  and  np(m  aTOcations  and 
employments  pursued  therein,  not  di- 
rectly connected  with  foreign  or  inter* 
state  commerce  or  with  some  other 
employment  or  business  exercised 
under  authority  of  the  Constitution 
and  laws  of  the  United  States ;  and  the 
imposition  of  taxes  upon  all  property 
within  the  Sta  e  mingled  with  and 
forming  part  of  the  great  mass  of 
property  therein.  •  *  •  And  no  dis- 
crimination can  be  made  by  any  such 
regnlatiuns  adverse  to  the  persons  or 
property  of  other  States;  and  no  regu- 
lation can  be  made  directly  afiecting 
interstate  commerce.". 

It  thus  appears  that  the  power  of 
Congress  to  regulate  commerce  is  ex- 
clusive upon  subjects  of  a  national 
character,  requiring  uniformity  of 
regulation ;  while  upon  subjects  of  a 
local  nature,  theState  may  legislate  in 
the  absence  of  conflicting  Federal 
legislation.  When  Congress  assumes 
to  regulate  subjects  of  the  latter  class, 
such  regulations  supersede  those  of 
theState:  Spraigv€Y,  TTbrnpson,  118 
U.S.  90;  Morgan  T.  Louitiana,  118 
Id.  455 ;  Plsntacola  TeL  Cb.  v.  Wed 
Un.  Te^  Cb.,  96  Id.  1 ;  OMonsY.  Og- 
den,  9  Wheat  1 ;  Tke  Gifmene,  Dist. 
Ct,  £.  Dist.  Pa.,  Oct  12, 1881,  9  Fed. 


Bep.  164;  Sinnot  t.  Davenport,  22 
How.  227. 

While  the  foregoing  principles  have 
been  generally  recognised,  it  is  im- 
possible to  harmonize  all  the  conflict- 
ing decisions  with  any  well  defined 
general  rules.  In  Hall  v.  De  Cuir^ 
95  U.S.  485,  the  court  said:  "The 
line  which  separates  the  powers  of  the 
States  from  the  exclusive  power  of 
Congress  is  not  always  distinctly 
marked  and  oftentimes  it  is  not  easy 
to  determine  on  which  side  a  partica- 
lar  case  belongs.  Judges  not  unfre- 
quently  differ  in  their  reasons  for  a 
decision  in  which  they  concur.  Un- 
der such  circumstances  it  would  be  a 
useless  task  to  undertake  to  fix  an  ar- 
bitrary rule  by  which  the  line  must 
in  all  cases  be  located.  It  is  far  better 
to  leave  a  matter  of  such  delicacy  to 
be  settled  in  each  case,  uiK>n  a  view 
of  the  particular  rights  involved." 

2.  Pilotage — In  the  absence  of  Fed- 
eral legislation,  it  is  competent  for  the 
State  to  pass  laws  regulating  pilotage, 
providing  for  licensing  pilots,  fixing 
their  qualifications  and  pay,  requiring 
Teesel  owners  to  employ  them,  and 
eTen  to  pay  for  their  services  when 
tendered  though  not  accepted:  Wii^ 
aon  V.  MeNamee,  102  U.  S.  572 ;  Cbo- 
Uy  V.  Boardqf  Wardene,  12  How.  299 ; 
In  re  MeNeU,  13  Wall.  236.  The 
power  to  regulate  pilotage,  however, 
is  included  in  the  power  of  Congress 
to  regulate  commerce,  and  Federal 
regulations  on  the  Fubject  are  controll- 
ing. Thus  a  pilot-boat  licensed  in 
Delaware  under  Federal  laws  mav 

« 

pilot  vessels  into  Pennsylvania  ports 
despite  the  conflicting  laws  of  the 
latter  State :  2%s  Oymene,  supra.  See, 
also,  Spraigue  t.  Thompson,  118  U.  S. 
90. 

3.  Bridges  and  Dam$. — ^Unless  Con- 
gress interferes,  the  State  may  author- 
ize the  construction  of  bridges  acrosB 
navigable  streams  and  the  passage  of 
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ordinances  to  regulate  them.  AVhen 
deemed  best  for  public  interests,  it  may 
eyen  close  such  streams  by  [)ci'uiitting 
the  erection  of  dams  and  bridges  M'itli- 
out  draws:  Et<canaba  Cb.  t.  Chicago^ 
107  U.  S.  C7S;  Foutul  v,Turck,  95  Id. 
4o9;  Cardwtll  v.  Bridge  Cb.,  113  Id. 
208,  422 ;  Wilion  v.  Block-bird,  etc,  Co^ 
2  Pet.  245 ;  Atkin$on,  v.  P.  <t  T.  R.  Co,, 
Id.  252 ;  U.  S,  T.  New  Bedford  Bridge, 
1  Wood.  &  M.  401 ;  Hatch  v.  WidUunH 
Bridge  Co-,  7  iSawy.  127 ;  People  v.  P, 
dt  S.  R.  Co.,  15  Wend.  113.  See,  also, 
Oilman  v.  Philadelphia^  3  Wall.  713. 

4.  Harbor  Improtcmcnts. — The  plac- 
ing of  buoys  and  beacons,  the  remov- 
ing of  obstructions,  erection  of 
wharves,  etc.,  are  proper  -exercises  of 
the  police  powers  of  the  State:  Mobile 
T.  KindMiU,  102  U.  S.  G91 ;  Packet  Co. 
T.  Oailettsburg,  105  Id.  559. 

5.  Harbor  Regulations,  etc, — "  Local 
authorities  have  the  right  to  prescribe 
at  what  wharf  a  vessel  may  lie,  and 
how  long  she  may  remain  there, 
where  she  may  load  or  take  on  board 
particular  cargoes,  where  she  may 
anchor  in  the  harbor  and  for  what 
time,  and  what  des^cription  of  light 
she  shall  display  at  night  to  warn  the 
passing  vessels  of  her  position  and 
that  she  is  at  anchor  and  not  under 
sail : "  Cu^hing  v.  Ship  John  Frascr,  2 1 
How.  184 ;  Packet  Co.  v.  CoUeUAurg, 
105  U.  S.  559. 

State  laws  requiring  logs  floated  on 
navigable  waters  to  be  rafted,  and 
laws  providing  for  compensation  for 
injuries  to  persons  and  property  on 
board  vessels  or  along  the  shore  of 
such  waters, are  not  unconstitutional: 
Seott  V.  WiUacn,  3  N.  11.321;  Slierlock 
T.  Ailing,  93  U.  S.  99 ;  Johnson  v.  C.  <t 
P.  ^eraror  Co.,  119  Id.  3S8. 

6.  Wharfage. — A  duty  of  tonnage  is 
a  tax  levied  for  the  mere  privilege  of 
entering  and  doing  business  in  a  har- 
bor, and  is  not  only  such  a  regulation 
of  commerce  as  the  State  may  not  im- 


pose, but  is  also  expressly  forbidden 
elsewhere  in  the  Fetleral  Constitutitm. 
But  the  charging  uf  a  reasonable  com- 
pensatiuu  for  llie  use  of  a  public 
wharf  by  a  Tc>Ail  engagtil  in  inter- 
state or  foreign  etinuueree  is  permis- 
sible, and  such  a  charge  u  not  a  duly 
of  tonnage,  though  it  is  proportioned 
to  the  tonnage  of  the  vessel :  Ouachita 
Packet  Co.  V.  Aikin,  121  U.  S.  444; 
Transportation  Co.  v.  Patkersburg,  107 
Id.  G91 ;  Packet  Co.  wCalleitsbttrg,  105 
Id.  559;  PucLet  Co,Y.St.  L,uis,  100 
Id.  423;  VicLdmrgx.  Tobin,  100  Id. 
430 ;  Packet  Co.  v.  Keobik,  95  Id.  80 ; 
Cannon  v.  Sew  Orleans^  20  Wall.  577. 

An  ordinance  providing  for  the 
collection  of  wharfage  fees  of  such  ves- 
sels only  as  bear  the  products  of  other 
States,  is  a  discrimination  against  such 
products  and  is  unconstitutional: 
Guy  V.  Baltimore,  100  U.  S.  434. 

7.  Regulation  of  Carriers,  —  State 
laws  requiring  railroads  to  fence  and 
otherwise  guard  their  tracks,  to  pro- 
vide suitable  depots  and  depot  facili- 
ties, to  erect  bridges  and  construct 
grades  anil  cro^Aings  in  a  pres<ril>ed 
manner,  regulating  the  running  of 
trains,  providing  for  the  fixing  and 
postingof  schedules  of  ratc>arcpro|)er 
exercises  of  the  police  power:  State 
V.  C,  Si.  P.,  -V..0  0. 72. Co ,  19  Xeb.476; 
People  V.  B.  «0  A.  R.  Co.,  70  N.  Y. 
509;  Railroad  Co.  V.  FuUer,  17  WalL 
660 ;  Cooley,  Const.  Lim.,  579,  580. 

A  State  law  providing  a  iienalty  for 
the  failure  to  transmit  proi)erly  tele- 
grams h:is  been  declared  constitu- 
tional even  as  applied  to  telegrams 
sent  out  of  the  Stale :  West.  Un.  Tel, 
Co.  y.  Ferris,  I  Oil  Ind.  91.  Likewise 
a  statute  forbidding  railroads  to  limit 
their  liability  as  common  carriers: 
Hart  V.  C  <£•  y.  ir.  Ry.  Co.,  G9  la.  485. 
Likewise  a  statute  providing  a  pen- 
alty for  charging  greater  rates  than 
the  bill  of  lading  called  for,  and  for 
refusing  to  deliver  the  goods :  L.  R, 
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ii  F.  Rff.  Co.  T.  Hannifard,  S.  a.  Ark, 
June  25,  1887. 

A  statute  which  abrogates  the  com- 
mon law  remedies  for  the  wrongful 
exclusion  of  passengers  on  railroads 
is  unconstitutional  so  far  as  it  relates 
to  the  carriage  of  persons  across  State 
lines:  Brown  v.  M.  &  C.  ii.  O)^ 
C.  Ct.,  W.  DisL  Tenn..  Oct.  30, 1880, 
5  Fed.  B«p.  499.  So  is  a  statute  re- 
quiring railroad  companies  to  transfer 
freight  anil  passengers  at  the  termini 
of  their  lines  only:  Cbunri^  BhiS^  v. 
K.  C,,Si.  J.A  a  U.R,  Cb, 46 la. 338. 
So  is  a  State  law  which  requires  com- 
mon carriers  to  carry  colored  passen- 
gers in  the  same  apartments  with 
whites:  Hall  v.  Dt  Cair.  95  U.  8. 
4S5.  So  is  a  statute  regulating  the 
order  of  sendiug  and  delivery  of  tele- 
grams ;  West.  Un,  TeL  Co,  t.  Pendlt- 
ton,  122  Id.  347. 

A  State  may  fix  the  maximum  rates 
to  be  charged  by  public  warehouses 
for  storage  and  by  common  carriers 
for  the  transiiortation  of  goods  and 
passengers,  and  prevent  nnjunt  disr 
crimination,  when  the  transporta- 
tion is  wholly  within  its  limits.  A 
number  of  cases  seem  to  hold  that  the 
Slate  possesses  the  same  power  to  reg- 
ulate rates  for  a  carriage  from  points 
without  to  points  within,  and  from 
points  within  to  ])oiots  without  the 
State.  It  is  now  settled,  however, 
that  the  statute  of  a  State  which 
attempts  to  regulate  the  fares  and 
charges  by  railroad  companies  within 
its  limits  for  a  transportation  which 
constitutes  a  part  of  commerce  among 
the  States  is  obnoxious  to  the  Federal 
Constitution :  IP.,  Si.  L.  A  P.  Ry.  Cb. 
V.  lUinois,  118  U.  S.  657  ;  8.  c  105  111. 
236;  SUme  v.  Farmer^  L.  A  T.  Co., 
lie  U.  S.  307 }  C,  5.  <fc  Q.  R.  Co.  v. 
/ouw,  94  Id.  1 55 ;  Peih  v.  C  A  N.  W.  Ry. 
Co.,  94  Id.  164;  C,  M.  &  St.  P.  R.  Co. 
V.  Ackley,  04  Id.  179 ;  W.  A  St.  P.  R. 
Cb.  T.  lUake,  94  id.  180;  Munny.  HU- 


noit,  94  Id.  113;  M.  d  0.  R.  Co.  v. 
SessUmMf  C.  Ct.  8.  Dist.  Miss.,  Sept. 
1,  1886,  28  Fed.  Rep.  692;  Paeifie 
Cbatt  Sieaauhip  Co.  v.  R.  Cammu- 
sioiiers,  C.  C\  Dist.  Cal.,  Sept.  17. 
1883,  18  Id.  10 ;  Kaeiur  v.  /.  Cent, 
it  Cb.,  C.  Ct.,  S.  Dist  Iowa,  OcL 
24,  1883,  18  Id.  Ibl;  L.  A  N.  R. 
Cb.  T.  i2.  OommitsionerSf  C.  Ct., 
M.  Dist.  Tenn.,  Feb.  29,  1881,  19 
Id.  679;  Cbrtoa   t.    /.    C.   R.    Co., 

59  la.  148;  8.  c.  22  Am.  L.  Reg. 
373;  SlaU  v.  C  A  N.  W.  Ry. 
Cb.,  70  la.  162 ;  Hardy  v.  A.,  T.  A  S. 
Ft  R.  Cb.,  32  Kan.  098.  See,  also, 
Railroad  v.  Maryland,  21  Wall.  466; 
The  Danid  BaU,  10  Id.  657. 

8.  Sanitary  and  Inspection  Laum. — 
State  sanitary  and  inspection  laws 
are  not  invalid  because  they  may  af- 
fect, incidentally,  interstate  or  for- 
eign commerce.  Thus  a  statute  re- 
quiring the  masters  of  vessels  from 
abroad  to  register,  under  oath,  within 
twenty-four  hours  after  landing,  a  list 
of  the  passengers,  their  ages,  occupa- 
tions, and  last  legal  settlements,  is 
valid  :  New  York  v.  MUn,  11  Pet.  102. 
So  is  an  ordinance  of  St.  Louis,  re- 
quiring boats  coming  from  below 
Memphis  at  certain  seasons,  and  car- 
rying above  a  certain  number  of  pas- 
sengers, to  remain  in  quarantine  forty- 
eight  hours :  St.  Louhi  v.  McCoy,  1 S  Mo. 
238;  St.  Louit  v.  Boffinger,  19  Mo. 
13.  Statutes  forbidding  the  impor- 
tation of  diseased  catthc,  or  forbid- 
ding, under  reasonable  conditions, 
the  importation  of  all  cattle  from 
diseased  districts,  are  valid.  WiUon 
V.  K.,  C.  St.  J.  A   C.  P.   R.  Co., 

60  Mo.  187;  Yeojid  v.  Alexandria, 
68  III.  264;  Stevens  y.  Broim,  68  III. 
289.  An  inspection  law  of  Maryland, 
requiring  all  tobacco  shipped  out  of 
the  State  to  be  brought  to  a  State 
warehouse  and  marked,  was  declared 
constitutional:  Turner  v.  Maryland, 
101,  U.  S.  38. 
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A  quarantine  law,  requiring  vessels 
entering  the  jiort  of  New  Orleans  to 
be  inspected  and  to  pay  the  examin- 
ing officer  a  fixed  reasonable  fee,  was 
held  to  l)c  an  exercise  of  the  police 
power  not  forbidden  by  the  Federal 
Constitution:  Morgan  y,  Loumana, 
118  (J.  8.  455.  So,  also,  a  statute  re- 
quiring the  inspection  of  cor{«es  be- 
fore being  shipped  from  the  State 
and  the  pay ment  of  an  insiKH'tion  fee: 
In  re  Wong  Yung  Quy,  C  Sawy.  442. 

The  State  cannot,  under  the  guise 
of  sanitary  and  insiiection  laws,  im- 
pose a  tax  on  interstate  or  foreign 
commerce,  or  discriminate  against  the 
products  of  citizens  of  other  States  or 
countries.  A  tax  upon  passengers 
entering  or  leaving  a  State  is  a  tax 
upon  commerce  and  iuTalid,  and  it 
makes  no  dilTerenoe  that  the  tax  is 
levied  on  the  vessel  or  other  carrier, 
or  that  it  is  for  the  purpose  of  paying 
the  expenses  of  enforcing  the  quaran- 
tine laws:  People  v.  Pow.  Mail  Steam" 
thip  Co.,  8  Sawy.  640;  People  v.  Cam- 
pagnie  Oin6raU  TrantaUantique,  107 
U.  S.  51). 

A  statute  prohibiting  the  importa- 
tion of  Texas  and  Indian  cattle  from 
March  to  December  is  unreasonable, 
a  discrimination  against  the  products 
of  other  States,  and  unconstitutional: 
H,  &  Si.  J.  22.  Co.  V.  JJusns  95  U.  S. 
465. 

9.  Prohibitions  on  Manufacture  and 
Sale. — Laws  which  forbid  the  killing 
of  game  during  certain  seasons  of  the 
year,  and  prohibit  the  sale  of  the  sxime 
during  a  like  period,  whether  killed 
in  the  State  or  elsewhere^  are  not  in- 
valid as  an  interference  with  tiie 
power  of  Congress  to  regulate  com- 
merce among  the  States :  Magncr  v. 
Pcoide,  97  III.  320;  Phelps  v.  Racey, 
60  X.  Y.  10 ;  State  y.  Randolph,  1  Mo. 
App.  15. 

A  statute  is  not  void  because  it  pro- 
vides for  the  condemnation  of  vessels 


found  taking  oysters  illegally,  thou|«:h 
applying  to  vessels  liceiiheil  as  coast- 
ers under  Federal  laws:  Curjitid  v. 
Corgell,  4  Wash.  C.  C.  371. 

A  statute  prohibiting  the  manufac- 
ture and  s:ile  of  oleomargarine  an  fixxl 
wiui  dei'lured  constitutional:  In  re 
Brosnaluin,  C-.  Ct.,  \V.  UUi.  Mo.,  June, 
1SS3,  18  Fed.  Rep.  02;  Pomll  v. 
CominontsritUh,  11  i  Ta.  St.  205. 

The  prohibition  of  the  manufacture 
of  intoxicating  liquors  for  sale  either 
within  or  without  the  State  is  consti- 
tutional :  Pearson  v.  International  Dis- 
tillery, S.  Ct.  Iowa,  Sept.  10, 1887. 

It  is  oomijctent  for  the  State  to 
license  or  altogether  prohibit  the  sale 
of  intoxicating  litpiors.  It  has  been 
said,  obiter^  that  the  prohibition  of  the 
sale  of  intoxicating  litpiors  by  the 
ini|>orter  in  the  original  package  is 
an  interference  with  the  exclusive 
power  of  Congress  to  regulate  com- 
merce; but  it  is  conceded  that  when 
the  iniiiortcd  pacrkage  liaa  either 
passed  from  the  im|iorler  or  been 
broken  up,  the  sale  may  be  prohib- 
ited :  Perdue  v.  Ellis,  IS  Ga.  586 ; 
State  V.  Robinson,  49  Me.  2S5 ;  State  v. 
Allmond,  2  Iloust.  (Del.)  012.  We 
incline  to  the  belief  that  even  a  sale 
by  the  ini{>orter  in  the  original  pack- 
age may  be  prohibited:  Dorman  v. 
State,  34  Ala.  216;  &ate  v.  Four  Jugs, 
5S  Vt.  140.  See,  also,  Qrores  ▼. 
Sbiugtcr,  15  Pet.  449.  A  prohibitory 
law  which  discriminates  in  favor  of 
n:itive  wines  is  invalid,  to  the  extent, 
at  least,  of  the  exception:  iretl  v. 
CUUtoun,  C.  Ct.  N.  Dist.  (ia..  Dec.  16, 
ISS.'),  25  Fed.  Rep.  865.  Contra,  State 
V.  Stueker,  68  la.  41)6. 

10.  Monopolies. —  A  State  cannot 
grant  the  exclusive  privilege  of  navi- 
gating the  waters  of  the  State  as 
against  vessels  lieens(  d  l)y  the  United 
States  and  engaged  in  interstate  com- 
merce, nor  the  exclusive  privilege  of 
erecting  and  operating  telegraph  lines 
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■s  against  telegraph  companiiB  0[)er- 
iting  under  Federal  laws :  Gibbon  t. 
Otfden,  9  Wheat.  1 ;  Pejuacoia  Td.  Co. 
V.  WetL  Un,  Tel  Co.,  9C  U.  8.  1.  See, 
also,  Cbmra^  t.  Taylor**  Exr^  1  Black 
603. 

11.  Tcumiiam. — Imported  products 
cannot  be  taxed  until  they  become  a 
part  of  the  common  mass  of  property 
in  the  State.  It  is  said  that  they  do 
not  become  such  until  they  pass  from 
the  hands  of  the  importer,  or  the 
original  package  is  broken  up  for  sale 
or  use :  Bobbins  y.  Sheiby  Ocmnty  Tax, 
Ditt.,  120  U.  S.  48I>;  Chok  T.  Pennsyl- 
vania^ 07  Id.  50(> ;  Waring  ▼.  Mayor ^  8 
Wall.  110;  Brown  v.  Maryland,  12 
Wheat.  419;  PcopUr.  Mating,  3  Keye^^ 
374 :  Hinaan  ▼.  Lott,  40  Ala.123.  See, 
also,  Cot  ▼.  Errd,  116  U.  S.  617 ;  Tkt 
License  Oases,  5  How.  604.  It  seems 
to  have  been  held  that  the  products 
of  sister  States  become  part  of  the 
common  mass  of  property  and  subject 
to  taxation  upon  arriral  at  their  des- 
tination :  Broken  t.  Houston,  114  U.  8. 
622 ;  Hinson  y.  Ijitt,  40  Ala.  123. 

There  can  be  no  question  that  a  tax 
imposed  upon  the  products  of  another 
State  or  country  not  imposed  on  sim- 
ilar domestic  products,  whether  levied 
directly  or  indirectly,  as  by  requiring 
auctioneers,  traveling  salesmen,  or 
others  selling  them  to  take  out  a 
special  license,  is  nncnnstitutional : 
WMtr  T.  Virginia,  103  U.  8.  344; 
Cook  T.  Pennsylvania,  97  Id.5G6;  Wel- 
ton  T.  Jlfissourt,  91  Id.  275 ;  Guy  t. 
BaUimore,  100  Id.  434;  TTard  ▼. 
Maryland,  12  Wall.  418;  Tieman  T. 
Binker,  102  Id.  123;  In  re  Watson, 
Difet.  Ct.  Dist.  Vt.,  Dec.  1,  1.S82. 
15  Fed.  Kep.  511;  Jackson  Mining 
Co,  V.  TTie  Auditor  Gen.  32  Mich. 
488;  State  y.  Furbush,  72  Me.  493; 
State  y.  North,  27  Mo.  464;  Daniel 
y.  Biehmond,  78  Ky .  642 ;  Marshall- 
tovm  y.  Blum,  58  la.  184;  Van  Buren 
y.  Downing,  41  Wis.  122;  Ex  parte 
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ThmoM,  71  Cal.  204;  Fetheimcr  y. 
LouisviUe,  Ct  App.  Ky.,  Oct.  2, 18SG. 

It  was  long  suppoi«ed  that  aunift>rm 
drummer  tax,  applicable  alike  to  resi- 
dents and  noil  rc-sidents,  to  domestic 
products  and  those  of  other  States, 
was  constitutional :  Woodruff  v.  Par- 
ham,  8  Wall.  123;  Hinson  Y.Lott,S 
Id.  148 ;  Machine  Co,  v.  Gage,  100  U. 
S.  C7G;  Ex  parU  Thornton,  4  Hughes 
C.  C.  220 ;  In  re  Budtdph,  U.  S.  C.  a., 
Dist.  Neyada,  Marvh  1880,  2  Fed. 
Bep.  65 ;  Ex  parte  Hanson,  U.  S.  Dist. 
Ct.  Ore.,  June  24. 188G,  28  Id.  127; 
TcrrUory  y.  Farmsworth,  5  Mont.  303 ; 
Ex  parte  Asher,  27  Am.  Law  Keg., 
2C.  S.  77 ;  Spcer  v.  Cmimonwtalth,  23 
Grat.  (Va.)  935.  I3ut  it  now  seems 
to  be  settled  that  iuter^tate  com- 
merce cannot  be  taxed  at  all,  eyen 
though  the  same  amount  of  tax 
should  be  laid  on  commerce  carried 
on  solely  within  the  State,  and  to 
the  extent  that  it  affects  interstate 
commerce  «  ** drummer  ta.x  *'  is  in- 
yalid:  BMins  \.  Shelby  County  Tax, 
DisL  120  U.  S.  489;  Cor«on  v.  Mary 
land,  120  Id.  502 ;  Simmons  Hardware 
Co,  y.  MeGuire,  S.  Ct.  La.,  June  20» 
1887. 

Statutes  imposing  a  "  head  tax  "  on 
alien  passengers,  or  on  vessels  for 
landing  them,  or  forbidding  tho  land- 
ing of  passengers  of  certain  classes, 
and  providing  that  the  vessel  landing 
them  shall  give  lx)nd  that  they  will 
not  become  a  burden  on  the  State,  or 
imposing  a  tax  on  the  number  of  pas- 
sengers carried  from  the  State  by 
common  carriers,  and  like  taxes,  are 
unconstitutioiial :  Hcvdcrsfon  y.  Mayor 
of  N.  T.,  92  U.  S.  259 ;  Cf.y  Lung  y. 
Freemanf  92  Id.  275 ;  Steamboat  Co,  v. 
Port  Wardens,  G  Wall.  31 ;  Passenger 
Cases,  7  How.  283 ;  Head  Money  Cases, 
112U.  S.  580;  Ciandall  y.  A mic/o,  6 
Wall.  35 ;  WelA  v.  Dunn,  18  Fla.  721. 
A  license  tax  on  foreigners  working 
gold  mines  has  been  upheld :  People 
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T.  Ncghe,  1  Cal.  232.  But  a  tax  on 
all  foreigncM  residing  in  a  State,  not 
engaged  in  certain  oocupationst,  is 
▼oid :  jLtit  Sing  v.  TKa<*6ttni,  20  Cal. 
634. 

Vessels,  cars,  locomotives,  and  other 
instruments  of  commerce  maj-  be 
taxed  as  other  pro|)erty  where  regis- 
tered or  owned,  though  engaged  partly 
or  wholly  in  interstate  or  foreign 
commerce;  but  no  license  or  other 
tax  can  be  imposed  on  them  for  the 
privilege  of  entering  or  doing  business 
in  the  ports  of  another  State,  or  of 
transporting  freight  or  passengers 
therein,  so  far  as  such  transportation 
relates  to  interstate  commerce :  Pick- 
ard  V.  Pullman  Car  Oo ,  117  U.  S.  34 ; 
Oloueester  Ferry  Ch,  v.  Pairuylvania, 
114  Id.  19G ;  Wigging  Ferry  0>.  v.  Ead 
Si,  Louis,  107  Id.  365;  JhinsporUUion 
Cb.  V.  Wlieding,  90  Id.  273;  Hayty. 
PUc.  Mail  SUamship  Cb.,  17  How.  59G ; 
Minot  V.  P.  ir.  <t-  2?.  ^  Cb.,  2  Abb.C. 
C.  323;  Morgan  v.  Parham,  16  Wall. 
471 ;  St.  Loui$  v.  Wigging  Ferry  Co.,  1 1 
Id.  423 ;  Ounlher  v.  BaUimore,  55  Md. 
457 ;  Neyo  Orleans  v.  Edipse  Tow-Boat 
Cb.,  33  La.  An.  C47, 8.  c.  30  Am.  Kep. 
279 ;  W.  P.  a  Trans.  Oo,  v.  Wheeling, 
9  W.  Va.  170. 

A  State  has  the  power  to  require 
foreign  insurance  companies  and  other 
corporations  to  establish  offioes,  take 
out  licenses,  pay  fees,  etc.,  before 
doing  business  in  the  State;  but  it 
cannot  compel  corporations  engaged 
in  interstate   oommeroe   to  comply 


with  such  requirements :  Cnoper  M/g, 
Co.  V.  Ferguiton,  113  7:27;  JV.  IT. 
R.  Cb.  V.  Commontvealth,  S.  Ct.  Pa., 
Oct.  4,  1S86 ;  Indiana  v.  Pullman  Oar 
Cb.,  C.  Ct.  Dist.  Indiana,  March  8, 
1S83,  10  Fed.  Rep.  103;  Paul  v. 
Virginia f  8  Wall.  1G8. 

A  tax  on  the  number  of  ptisscngen 
or  tons  of  freight  carried  by  rail  roads, 
or  on  telegrams,  is  void,  so  far  as  it 
relates  to  jiasscngers  or  freight  carried 
across  State  lines,  or  messages  sent  to 
or  received  from  (Mints  witlumt  the 
State :  Tdegmph  Co,  v.  Texas,  105  U. 
S.  4G0 ;  E,  By.  Co.  v.  Stale,  31  N.  J. 
L.  531 ;  B,  By,  Co,  v.  Pcnnsyltaniot 
15  Wall.  284;  72.  B.  Co.  v.  Pcnn- 
sylrania,  15  Id.  232. 

Taxes  on  the  gross  receipts  of  rail- 
road and  telegraph  companies,  and 
license  taxes  on  tlic  business  of  tele- 
graph and  express  companies,  not 
intended  or  used  to  obstruct  business, 
have  been  declared  valid,  though 
incidentally  afiecting  interstate  com- 
merce: Osborne  v.  Mobile,  10  WalL 
479 ;  M.  <t-  L.  B.  B.  Ok  v.  iVo/aa, 
C.  Ct.  W.  Dist.  Tenn.,  Sept.  9,  1S32, 
14  Fed.  Rep.  532;  B,  B.  Co.  v. 
P«insy(«ifH'/,15  Wall.  2S4;  WaloottY. 
People,  17  Mich.  08 ;  Mobile  v.  Leloup, 
76  Ala.  401 ;  So.  Express  Co.  v.  J/o- 
bUe,  49  Id.  404 ;  West.  Un.  Td.  Co.  v. 
Mayer,  28  O.  St.  521 ;  see,  however, 
Fargo  v.  Michigan,  121  U.  S.  230; 
Indiana  v.  Am.  Express  Cb.,  7  Hiss.  227. 

CuAs.  A.  Boiuura. 

Lincoln,  l^eb. 
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Supreme  Judicial  Court  of  MasaaohuaeUs. 
WELLINGTON  r.  APTHOBP.  Adm'r. 

A  valiil  oral  contract  majr  be  made  to  leaye  a  certain  sum  of  money  hy  will 
to  a  particular  person,  in  consideration  of  services  thereafter  to  be  rendered  bjr 
the  promisee  to  the  promisor,  provided  such  services  are  in  fact  thereafter 
rendered  and  accepted  in  pursuance  of  such  contract,  although  the  promisee 
did  not  bind  himself  in  advance  to  render  them.  The  performance  of  the 
consideration  renders  the  contract  binding,  and  gives  a  right  of  action  upon  it. 

A,  a  brother-in-law  of  B,  had  for  several  vears  advised  the  latter  as  to  the 
investment  of  her  property,  and  managed  it  for  her ;  the  latter  at  one  time 
stating  to  A  that  he  should  have  a  proportion  of  the  profitd  of  one  transac' 
tion,  but  nothing  w:is  in  fact  paid  to  A.  Subsequently  B  told  A  that  if  he 
wouhi  continue  to  act  as  her  agent  and  adviser,  she  would  make  a  will  leaving 
to  her  sister  [  A's  wife)  $5,000,  or,  in  the  event  of  the  lattcr's  donth,  would 
leave -^0,000  to  A.  Afterward,  upon  A's  wife  becoming  fatally  ill,  B  asked  A  to 
accompany  her  to  California  and  Nevada,  and,  with  the  kiiowleili^e  of  A*8 
wife,  destroyed  a  will  in  which  she  had  bequeathed  $5,000  to  the  latter,  and, 
in  1 878,  made  a  new  will,  giving  to  A  $0,000.  After  the  death  of  As  wife, 
A  went  with  her  to  California  and  Nevada,  being  gone  several  month<i.  Upon 
his  return  he  married  again,  without  B*s  knowledge,  and  whoa  the  latter 
heard  of  the  marriage  she  revoked  the  will  made  in  1878,  and  ni.iJc  another 
will,  giving  A  nothing.  Held,  in  an  action  against  B*s  admini^itrator,  that 
the  facts  showed  a  contract  on  the  part  of  B  to  leave  A  $o,000,  which  might 
be  enforced  against  B's  administrator. 

Contract  against  the  defendant,  as  administrator  with  the 
will  annexed  of  the  estate  of  Mtirj  Chism,  dcoeascd,  upon  an 
agreement,  as  the  plaintifT  alleged,  made  by  her  with  the 
plaintiiT  on  or  about  May  23,  1878,  to  bequeath  to  him,  by  her 
last  will,  the  sumof  $5,000,  and  pay  his  expenses  of  a  journey 
to  California  and  Nevada  in  accompanying  her  there  in  the  fall 
of  1878;  and  also  upon  an  account  annexed,  for  services  in 
managing  her  property,  in  accompanying  her  to  California  and 
Nevada,  and  for  cash  paid  as  expenses  on  said  visit.  Hearing 
in  the  Superior  Court  of  Suffolk  County,  before  Bacon,  J.,  who 
found  for  the  defendant,  and  upon  the  plaintiff  excepting,  re- 
ported the  case  for  the  determination  of  the  Supreme  Judicial 
Court.    The  facts  are  stated  in  the  opinion. 

J.  S.  Patton^  for  plaintiff. 

A.  3L  Howe  and  T,  J.  Horner^  for  defendant. 

C.  Ai»LEN,  J.— It  is  not  contended,  on  behalf  of  the  defend- 
ant, that  a  contract,  founded  on  a  sufficient  consideration,  to 
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make  a  certain  provision  by  will  for  a  particular  person  is  in- 
valid in  law.  The  contrary  is  well  settled  :  Jenkina  v.  SMson^ 
9  Allen  128,  132;  Parker  v.  Cbburn,  10  Allen  S:\;  Cunfnla  v. 
Cbnm/a,  6  Cush.  15;  Pargellv.Sirykcr,  41  N.  Y.  480;  Thomj}- 
8on  V.  Stercna,  71  Pa.  St.  161 ;  Updike  v.  Ten  JBroeck,  32  N.  J. 
Law  105;  Cavineaay.  RiisIUorij  101  Ind.  502. 

Nor  is  it  contended  that  a  C(3utnict  to  leave  a  certain  amount 
of  money  by  will  to  a  particular  iKsrson,  though  oral,  is  open  to 
objection  under  the  statute  of  frauds.     It  is  not  a  contract  for 
the  sale  of  lands  or  of  goods,  and  it  may  be  |)erformcd  within 
a  year :   Peters  v.    Wcstboronfjhy    19   Pick.  3i>4 ;    Fcnton    v. 
Eifiblers,  3  Burrows  1278 ;  Ridley  v.   Ridley,  34  Bcav.   478 ; 
Kent  V.  KetU,  62  N.  Y.  560 ;  Bell  v.   Hewitt,   24  Ind.  280 ; 
Wallace   v.    Lonj,   105   Ind.   522.     Such    a  contract  differs 
essentially  from  a  contract  to  devise  all  one's  property,  real  and 
personal,  which  comes  within  the  statute  of  frauds:  Ooidd  v. 
Mansfield,  103  Mass.  408.     The  obligation  of  such  a  contract  ia 
not  impaired,  though  the  oonsidcmtion  is  to  arise  wholly  or  in 
part  in  the  future,  and  though  the  ])er8on  to  whom  the  promise 
is  made  is  under  no  mutual,  binding  obligation  on  his  part.    In 
Train  v.    Oohl,  5  Pick.  380,  385,  it  was  said  by  Mr.  Justice 
AViLDB  that  '^  if  A  promised  to  B  to  pay  him  a  sum  of  money 
if  he  will  do  a  particular  act,  and  B  does  the  act,  the  promise 
thereupon  becomes  binding,  although  B,  at  the  time  of  the 
promise,  does  not  engage  to  do  the  act."     This  doctrine  was 
quoted  with  approval  in  Gardners.  Webber,  17  Pick.  407,  413, 
and  in  Bomstein  v.  Lans,  104  Mass.  214,  216  ;  and  it  is  also 
a£Brmed  in    Goward  v.    Waters,  98   Mass.   696.     In   Chttage 
Btred  Church  v.  Kendall,  121  Mass.  628,  530,  it  was  held  that, 
'^  where  one  promises  to  pay  another  a  certain  sum  of  money 
for  doing  a  particular  thing,  which  is  to  be  done  before  the 
money  is  paid,  and  the  promisee  does  the  thing  upon  the  faitli  of 
the  promise,  the  promise,  which  was  before  but  a  mere  revocable 
offer,  thereby  becomes  a  completed  contract,  upon  a  consideration 
moving  from  the  promisee  to  the  promisor;  as  in  the  ordinary 
case  of  the  offer  of  a  reward.'*   See,  also,  Paige  v.  Parker,  8  Gray 
211,  213;  Hubbard  v.  Coolidge,  1  Mete.  84;  Todd  v.   Weber ^ 
95  N.  Y.  181,  192 ;  MUler  v.  McKcnde,  Id.  675,  579.     It  ia 
therefore  in  law  competent  for  a  valid  oral  contract  to  be  made 
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to  leave  a  certain  sum  of  money  by  will  to  a  particular  person, 
in  coiisjideration  of  services  thereafter  to  be  rendereil  bv  the 
promist'e  to  the  promisor,  provided  such  services  are  in  fact 
thereafter  rendered  and  accepted  in  pursuance  of  such  contract, 
althongh  the  promisee  did  not  bind  himself  in  advance  to  ren- 
der them.  The  performance  of  the  consideration  renders  the 
contract  binding;,  and  gives  a  right  of  action  upon  it. 

The  objection  mostly  relied  on  by  the  defendant  in  the  pre- 
sent Gise  is  that  the  auditor's  report  does  not  conclusively  show 
such  a  contract,  upon  such  a  consideration.  The  auditor  does 
not  in  terms,  as  he  might  properly  have  done,  make  any  sj)ecific 
finding  upon  the  question  whether  there  was  such  a  contract; 
but  he  states  the  facts  in  detail  upon  which  he  considered  that 
question  to  rest,  and  leaves  the  determination  of  it  to  the  court. 
The  detailed  facts  stated  by  the  auditor  are  not  controverted,  and 
the  evidence  u|K)n  which  they  were  found  is  not  before  us. 
These  facts  are  therefore  to  be  taken  as  they  stand,  with  no  fur- 
ther explanation  than  is  afforded  by  the  circumstances.  Looking 
at  tliem  in  this  manner,  it  is  to  be  determined  whether  on  the 
whole  tliere  is  enough  clearly  and  decisively  to  show  that  there 
was  a  contract  so  that  the  judge  who  heard  the  case  could  not 
properly  find  the  contrary;  in  other  words,  whether  it  appears 
there  was  a  promise  by  the  defendant's  testator  sufficiently  defi- 
nite to  be  enforced,  and  made  with  the  understanding  and  inten- 
tion that  she  would  be  legally  bound  thereby.  A  promise  made 
with  an  understood  intention  that  it  is  not  to  be  legally  binding, 
but  only  expressive  of  a  present  intention,  is  not  a  contract: 
Thurston  V.  Thornton,  1  Cush.  89;  Chit.  Comm.  (11th  Amer. 
ed.)  12,13. 

Ordinarily,  when  there  is  a  distinct  promise  for  a  sufficient 
consideration  to  do  a  particular  thing,  such  a  promise  is  to  be 
considered  as  a  contract,  unless  there  is  something  in  the  subject 
of  the  promise,  or  in  the  circumstances,  to  repel  that  assumption. 
But  each  must  be  examined  in  the  light  of  its  own  circumstances. 
In  the  present  case  it  ap[)ears  that  the  plaintiff  was  the  brother- 
in-law  of  the  defendant's  testator,  who  was  an  unmarried  woman ; 
tliat  he  was  early  in  the  habit  of  advising  with  her  about  her 
business  aOairs,  and  not,  at  the  outset,  if  ever,  in  the  expectation 
of  being  paid  directly  for  his  services.    Nevertheless  there  soon 
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came  to  be  a  recognition  on  her  part  that  the  plaintiffs  services 
were  vahiable  in  a  money  sense,  and  an  intention  in  some  form 
to  pay  him  for  them.  By  his  advice,  in  1866,  she  bought  real 
estate  on  Chauncy  street,  and  sokl  it  again  in  1868  at  a  profit  of 
$10,000,  the  sale  being  advised  and  negotiated  by  him.  Trior 
to  the  sale,  she  told  him  that,  if  such  profit  should  be  made,  he 
should  have  one-half  or  a  part  of  it.  In  fact,  nothing  was  paid 
to  him  at  this  time,  but  it  appears  that  she  already  contemplated 
putting  the  relation  between  them  on  a  business  basis ;  and  shortly 
aflerward  slie  told  him  that,  if  he  would  go  on  and  act  as  her 
agent  and  adviser  respecting  her  investments,  she  would  make  a 
will  giving  his  wife  $5,000 ;  and,  in  the  event  of  his  wife  dying 
before  him,  she  would  then,  by  a  new  will  or  codicil,  bequeath 
the  legacy  of  $5,000  to  him.  He  assented  to  this,  and  she  made 
her  will  accordingly,  bequeathing  $5,000  to  his  wife.  All  this 
savored  of  a  business  arrangement.  The  sum  mentioned  was 
not  greater  than  she  had  talked  of  paying  to  him,  as  a  {Mirt  of 
the  profits  on  the  sale  of  the  Chauncy  street  real  estate ;  indeed, 
not  so  great,  for  that  was  to  be  payable  in  1868,  while  the  be- 
quest would  not  be  payable  till  afler  her  death.  In  1868  another 
purchase  was  made  of  real  estate,  which  was  sold  at  a  profit  in 
1869.  In  1869  he  admitted  her  to  share  in  a  purchase  of  real 
estate  on  Bedford  street,  which  he  had  intended  to  make  on  his 
own  acoount;  the  whole  of  the  money  was  furnished  by  her; 
and  in  1873  and  1874  the  estate  was  sold  at  a  profit  of  between 
$4,000  and  $5,000,  over  and  above  the  allowance  to  her  of  7  i^er 
cent,  interest  on  the  purchase-money,  and  this  profit  was  equally 
divided  between  them.  In  1876  a  purchase  was  made  of  real 
estate  on  Mt.  Vernon  street  All  of  these  purchases  and  sales 
were  n^otiated  and  advised  by  the  plaintifi^,  and  were  made 
solely  upon  his  judgment. 

Such  were  the  relations  of  the  parties  up  to  1878.  She  had 
paid  him  nothing  for  his  services;  but  her  will  bequeathing 
$5,000  to  bis  wife  had  stood  during  all  this  time  according  to 
the  understanding  between  them  in  1868.  Nothing  had  been 
said  or  done  to  vary  the  effect  of  her  promise  to  bequeath  the 
legacy  of  $5,000  to  him  in  the  event  of  his  wife  dying  before 
him.  In  1878  a  new  arrangement  was  made.  The  plaintiff's 
wife  was  fiitally  ill,  and  died  in  June  of  that  year.    A  few  weeks 
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before  her  death,  and  when  it  bad  I)eGome  apparent  that  she  was 
fatally  ill,  the  defendant's  testator  told  the  plaintifi*  that  she  de- 
sired to  vi.sit  California  and  a  brother  who  resided  in  Nevada, 
and,  if  he  would  accompany  her  there  in  the  fall  of  that  year, 
she,  in  consideration  of  his  so  acconi])anying  her,  and  of  the 
services  he  had  rendered  and  might  thereafter  render  her  respect- 
ing the  management  of  her  property,  would  make  a  will  giving 
him  $5,000,  and  pay  the  ex[)en8es  of  the  journey.     The  plaintiiT 
assented  thereto,  and  in  May  or  June  of  that  year  she  destroyed 
the  will  then  existing  and  executed  a  new  one,  wherein  she  gave 
to  him  a  legacy  of  $5,000.    According  to  the  terms  of  what  she 
had  proposed  in  1868,  she  was,  by  a  new  will  or  codicil,  to  be- 
queath to  him  the  legacy  of  $5,000,  in  the  event  which  was  now 
at  hand,  if  he  would  go  on  and  act  as  her  agent  and  adviser  re- 
s])ecting  her  investment.     This  he  had  done  up  to  that  time. 
She  now  proposed  to  him  that  she  would  make  a  will  giving 
him  $5,000  in  consideration  of  his  accompanying  her  to  Cali- 
fornia and  Nevada  and  of  the  services  be  had   rendered  and 
might  thereafter  render  to  her.   There  was  no  stipulation  binding 
him  to  render  such  services  for  any  particular  length  of  time  in 
the  future.     The  most  that  could  fairly  be  imi)lied  is  that  he 
should  render  them  as  requested  and  as  long  as  he  should  be 
able  to  do  so.     Her  proposition  appears  to  have  been  intended 
as  in  the  nature  of  business.    The  relations  between  the  parties 
in  the  past  had  not  been  merely  those  of  kindness  and  voluntary 
aid.     The  services  which  he  had  already  rendere<l  were  substan- 
tial and  of  a  business  character.     They  did  not  consist  merely 
of  advice,  but  he  api)ears  to  have  taken,  to  a  large  extent,  the 
responsible  charge  of  her  business  matters,  and  to  have  conducted 
them  successfully.     In  addition  to  continuing  such  services,  he 
was  now  asked  to  accompany  her  to  California,  which  he  did,  in 
the  fall  of  1878  and  the    winter  following — a  trip  of  several 
months.    She  proceeded  at  once  to  act  uix)n  his  acceptance  of 
her  proposition,  and  made  a  new  will  accordingly.     This  new 
will  remained  unrevoked  for  two  and  one-half  years.     In  view 
of  all  those  circumstances,  it  seems  to  us  that,  ui)on  a  just  con- 
struction of  the  auditor's  report,  there  is  not  enough  to  repel  the 
ordinary  assumption  that  the  promise  of  the  defendant's  testator 
was  j\  contract  which,  when  made,  was  intended  and  understood 
by  both  parties  to  be  binding  upon  her. 
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The  present  cose  materially  differs  in  its  facts  from  Maddison 
V.  Ahleraon,  8  App.  Cas.  467,  5  Excli.  Div.  29;),  and  7  Q.  B, 
Div.  174.  In  tliat  case  doubt  was  expressed  whether  there  was 
a  contract,  but  the  question  was  not  finally  determined.  It  de- 
pended in  part  upon  a  review  of  the  testimony  of  witnesses 
which  is  not  fully  reported.  The  terms  of  the  alleged  promise 
and  consideration  differed  from  those  in  the  case  before  us  in 
certain  respects,  which  might  be  found  to  be  material.  But  the 
decision  in  that  case  turned  finally  upon  the  question  whether, 
assuming  a  contract,  it  had  been  shown  that  there  had  been  a 
part  performance  sufficient  to  take  it  out  of  the  statute  of  frauds, 
and  it  was  held  in  the  negative. 

UiK>n  the  auditor's  rei)ort  in  the  present  case,  we  must  now 
assume  that  the  whole  consideration  stipulated  for  was  i»erformed 
by  the  plaintiff  and  that  it  was  sufficient.  It  is  expressly  found 
that  his  advice  was  valuable  and  his  management  judicious, 
being  given  and  rendered  whenever  requested  or  required ;  that 
he  has  received  no  compensation  therefor,  except  as  stated,  re- 
specting the  division  of  the  profits  arising  on  the  sale  of  the 
Bedford  street  real  estate;  that  in  the  fall  of  1878  and  the 
winter  following  he  accompanied  her  to  Nevada  and  California, 
'*  and  then  and  thereafter  in  all  respects  complied  with  and  ful* 
filled  the  aforesaid  agreement." 

It  is  also  suggested  in  behalf  of  the  defendant  that,  even 
assuming  a  contract,  it  was  not  proved  to  be  a  contract  to  make 
a  will  which  sliould  not  be  revoked.  But  looking  at  the  lan- 
guage used,  in  the  light  of  the  circumstances  existing  and 
preceding,  so  narrow  a  construction  of  the  contract  is  not  per- 
missible. The  substance  of  it  was  that  she  would  bequeath  to 
him  the  sum  mentioned.  An  instrument  effectual  as  a  will  was 
clearly  contemplated ;  otherwise  the  promise  was  but  illusory. 

The  result  is,  in  the  opinion  of  a  majority  of  the  court,  that 
the  plaintiff  is  entitled  to  judgment  for  the  sum  of  $5,000  and 
interest,  in  addition  to  the  amount  found  at  the  trial.  Excep- 
tions 
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Ever  since  the  case  of  OAom  ▼. 
2V  Oofxmon  of  Orey*  Htmpital,  2 
Sixange  728,  the  law  has  been  thai 
where  one  has  rendered  seryices  in 
expectation  of  receiTing  a  legacj,  he 
cannot  recover  for  them  when  he  has 
been  disappointed.  And  the  jurj 
were  tuM  in  that  case  ''that  the/ 
should  find  how  it  was  understood  bj 
the  parties  at  the  time  of  the  doing  of 
the  business/'  The  plaintiff  attended 
to  the  decedent's  stock  transactions, 
acting  not  as  a  broker  but  merely  as 
a  friend,  in  ihe  expectation  appar- 
ently of  being  remembered  in  the 
will,  and  when  he  discoyercd  that  no 
provision  had  been  made  for  him,  he 
brought  suit  for  his  services.  If, 
therefore,  it  appears  from  the  evi- 
dence that  the  decedent  made  a  con- 
tract to  compensate  services  rendered 
him  by  a  provision  in  his  will,  and  he 
&jls  to  do  so,  suit  can  be  brought  to 
recover  for  the  breach  of  the  contract; 
but  if  the  one  who  renders  the  ser- 
vice does  so  voluntarily,  in  the  ex- 
pectation of  a  provbion  by  will,  there 
is  no  contract  and  he  cannot  recover. 

A  contract  to  leave  money  by  will, 
IS  it  does  not  concern  land  and  may 
be  performed  within  a  year,  does  not 
(all  within  the  statute  of  frauds,  and, 
therefore,  may  be  oral. 

The  principle  of  law  being  per- 
fectly plain,  the  question  in  most  of 
the  cases  is  whether  or  not  there  is  a 
contract,  and  the  tendency  of  the 
courts,  in  this  country  at  least,  seems 
to  be  in  the  direction  of  finding  a  con- 
tract wherever  it  is  possible  to  do  so 
from  the  evidence  and  the  services 
have  been  rendered  in  good  faith. 
Some  of  the  cases  may  afibrd  inter- 
esting illustrations  of  this. 

In  Grandin's  E£t  v.  TU  AdnCr  <f 
Beading,  2  Stockton's  Ch.  R.  370,  C, 
when  nearly  eighty  years  old,  went  to 
reside  with  R,  her  son-in-law.  She 
had  about  $1,500,  which  R  at  her 
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request,  invested  for  her.  After  liv- 
ing there  about  three  years,  she  made 
a  will  in  which  most  of  her  |>roperty 
was  left  to  her  daughter,  R*8  wife. 
When  about  eighty-five  years  of  age 
C  was  taken  by  her  son  to  live  with 
him,  and  two  months  afler  her  change 
of  residence  f^lie  made  a  new  will, 
leaving  R's  wife  a  legacy  of  $200,  and 
the  rest  of  her  property  to  her  son, 
and  shortly  after  this  died.  R  pre- 
sented a  claim  against  Cs  estate  for 
board,  and  it  was  allowed.  The  court 
state  the  above  facts  and  say :  "  It  is 
very  certain  that  R  expected  his  wife 
to  be  the  principal  beneficiary  under 
Cs  will,  and  he  had  a  right  to.  0 
had  lived  with  him  nearly  eight 
years,  and  had  been  tenderly  cared 
for,  but  she  forgot  the  obligation  she 
was  under  to  those  who  hud  watched 
over  her  old  age.  Her  age  and  situa^ 
tion  account  for  this  without  at- 
tributing it  to  her  ingratitude.  These 
considerations  can  do  R  no  good  in  a 
legal  point  of  view,  bnt  they  are  of  a 
character  to  induce  a  court  to  look  at 
his  claim  with  a  favorable  eye.  The 
law  implies  a  contract  on  her  part  to 
remunerate  him.  To  deprive  him  of 
the  benefit  of  that  implication,  the 
court  should  be  satisfied  that  he 
looked  alone  to  Cs  will  for  remu- 
neration and  intended  to  rely  solely 
on  her  generosity." 

In  Snyder  el  tcx.  v.  Qa[«<or*a  Adm*r, 
4Yeates  (Pa.)  353,  a  daughter,  after 
she  came  of  age,  lived  with  and  ren- 
dered services  to  her  father's  family, 
and  he  declared  to  several  persons 
that  she  should  be  paid  for  her  services 
after  hb  death.  He  made  a  will  leav- 
ing hb  daughter  £3,  which  he  de- 
clared she  should  forfeit  if  she  made 
any  claim  for  her  services.  It  was 
held  that  the  rule  of  law  that  one 
who  serves  another  in  expectation  of 
a  legacy  cannot  recover  b  not  appli- 
cable in  a  case  where  the  decedent 
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promises  to  paj  for  the  serriceSymBd 
it  is  immaterial  whether  the  promise 
was  made  before  or  after  the  senrices 
were  rendered. 

Where  the  decedent  regiMitod  the 
aerrioes  there  can  be  a  reooyerj,  no 
matter  what  expectatjona  the  partj 
performing  them  maj  have  had. 

In  Jaim  t.  JiiiMf,  9  Oratt  708,  a 
•ait  for  senrioes  was  brooght  against 
the  one  who  had  reoeiTed  them,  and 
upon  her  death  continoed  against  her 
esUte.  The  court  state  the  facta  and 
the  law  as  follows:  ''The  eridenoe 
shows  that  the  serrioea  rendered  were 
performed  with  a  Tiew  to  a  l^gac^ 
and  not  in  the  expectation  of  a  re- 
ward in  the  nature  of  a  debt.  The 
claimant  assigns  as  a  reason  for  sning 
his  aont  tliat  she  had  made  a  will 
and  set  all  her  negroes  free,  and  that 
he  had  left  a  good  sitnation  to  come 
and  attend  to  her  hnainess  and  she 
coold  not  expect  him  to  attend  to  it 
for  nothing  when  she  had  left  him 
nothing  hj  her  will ;  that  she  had 
promised  if  he  would  come  and  li?e 
with  her  and  attend  to  her  bosiness 
she  would  do  as  well  or  better  for  him 
than  he  waa  then  doing.  It  was 
proved  that  until  claimant  waa  Hying 
with  testatrix*  he  exprsssed  a  doubt 
whether  she  eyer  would  make  a  will 
and  said,  if  she  did  not,  he  thought 
it  probable  he  would  not  get  paid  for 
his  seryioes.  There  waa  eyidence 
that  when  some  of  claimaai's  friends 
urged  testatrix  to  proyide  for  her 
nephew,  she  replied  that  she  would  do 
aa  well  for  him  as  he  would  do  for 
her,  and  she  refused  todo  anjthingat 
that  t'me.  Before  the  claimant  came 
to  liye  with  tesUtrix  she  said  tliat  she 
had  written  to  him  to  come  to  liye 
with  her  and  that  he  would  lose 
nothing  bf  giying  up  hia  sitnation 
and  coming  to  her,  as  all  she  had  was 
for  him  and  his  sister  on  her  death ; 
that  she  wanted  him  to  take  charge 


of  her  matters  and  she  would  do  as 
well  for  him  as  he  was  d^in^  in  his 
situation.  81ie  snl^cqucntly  stated 
that  her  nephew  had  come  and  was 
then  attending  to  her  afiairs.  The 
eyidence  proycs  no  contract,  but  a 
mutual  expectation  that  the  claimant 
would  reoeiye  a  roward  in  the  shape 
of  a  proyision  bj  will,  but  as  testatrix 
requested  tlie  aery  ices  and  did  not 
compensate  tliem  in  the  manner  ex- 
pected bj  both  parties,  the  cUimant 
should  reoeiye  compensation  aa  % 
creditor." 

In  &09rd  y.  Kekk,  81  Midi.  2€7.  a 
claim  for  $1,00  was  presented  again^ 
an  estate.  The  fac:awere  that  deoei 
dent  took  theclaimant-— hisnephew-^ 
when  about  fourteen  yeara  old,  into 
his  familj  and  treated  him  as  hb 
own  chUd  until  he  became  twent  j-one, 
during  which  time  t'  e  nephew's  aer- 
yices  on  the  farm  were  of  mora  yaloe 
thaa  the  oost  of  his  board.  After  he 
came  of  age,  the  claimant  worked  a 
farm  of ^ decedent's  on  shares  and  pot 
upon  it  manj  yaluaUe  improyements. 
This  the  decedent  encouraged  him  to 
do,  and  said  that  at  his  death  nil  Lis 
property  would  be  diyiiled  between 
the  claimant  and  his  brother.  If  an/ 
of  the  improyements,  howerer,  wera 
paid  for  bjr  decedent.  1  he  decedent 
afterward  gave  the  claimant  iliia 
paper,  ''This  is  to  certify  that  I  do 
agree  to  let  C  (the  claimant)  liay«  a 
daim  on  the  farm  he  now  ocenpics 
to  the  amount  of  |l,000  if  J  sliould 
die  befora  1  make  a  will  f  and  aobse- 
quentlj  to  this  deeded  the  farm  to 
the  claimant.  Tlie  daimant'a  eyi- 
dence proycd  that  the  $1,000  men- 
tioned in  the  agreement  waa  not 
allowed  on  account  of  the  purchase- 
monej,  but  for  seryiccs  and  1 1  proye- 
ments.    The  claim  was  allowed. 

In  Omne»  y.  /ZuiAfon,  101  Ind.  600, 
the  plaintiff  had,  at  decedent's  request, 
liyed  with  him  and  performed  i 
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for  several  years,  when  »  settlement 
was  m:i(le  and  it  was  discovered  that 
he  owed  her  $2,000.  He  then  agreed 
to  leave  her  hy  will  the  amoant  foand 
due  and  gave  her  this  paper,  "  I  prom- 
ise C  to  give  her  $2,000  at  my  death, 
to  take  care  of  her  children  with, 
which  she  claiuiB  of  mv  estate.  6he 
has  been  in  mj  family  nineteen  rears, 
and  a  faithful  servant,  and  it  is  my  will 
to  her."  This  was  held  to  be  an  agree- 
ment to  make  comjieni^tion  bj  will, 
and  an  action  would  lie  for  a  breach 
of  it. 

In  Ja^obson  v.  Ez*r  of  Le  Orange,  3 
John.  100,  a  nephew,  at  his  uncle's  re- 
quest, went  to  live  with  htm,  and  he 
promised  to  treat  him  as  his  own 
child.  He  lived  there  eleven  years, 
and  the  uncle  repeatedly  said  tliat  he 
sbonld  be  one  of  his  heirs,  and  talked 
of  advancing  a  sum  of  money  to  pur- 
chase a  farm  for  the  nephew  as  a  com- 
pensation for  his  services;  but  the 
uncle  died  without  making  any  pro- 
vision by  will.  The  nephew  was  al* 
lowed  to  recover  for  his  services. 

In  Martin  v.  Wrighi'9  Adm'r,  13 
AVend.  4G0,  the  decedent  hod  ex- 
pressed his  intention,  frequently,  of 
paying  for  the  services  of  the  claimant, 
who  was  his  son-law,  by  making  a  pro- 
vision in  his  will  for  claimant's  chil- 
dren, and  actually  did  make  a  will, 
leaving  them  a  legacy.  At  his  death 
no  will  could  be  found,  and  the  estate 
was  held  liable  to  make  compensation 
for  claimant's  services. 

71ump9on  v.  Stevens,  71  Pa.  &t.  R. 
161,  was  a  suit  against  an  executor  for 
compensation  for  services  as  nurse, 
under  a  contract  to  make  provision  by 
will.  The  claim  was  for  $10,000,  for 
ten  years'  services.  The  decedent  was 
a  very  old  man  and  partially  para- 
lyzed, and  the  plaintiff  did  all  the 
housework,  attended  to  his  money 
affairs,  and  transacted  all  his  business. 
The  evidence  was  to  the  efiR^st  that 


decedent  had  said  that  if  plaintiflf 
would  stay  with  him  he  would  reward 
her  for  it  in  the  future,  and  would 
provide  for  her  after  his  death  so 
that  she  would  not  want;  that  he 
intended  to  provide  abundantly  for 
her, so  that  she  might  have  plenty  to 
live  on  after  his  death  if  she  was  not 
able  to  work;  that  he  repeatedly 
asked  her  to  stay  with  him  and  do  his 
work  and  promised  that  she  should 
have  full  and  plenty  after  he  was  gone ; 
that  he  would  leave  her  independent 
of  all  work.  Decedent  left  the  plain- 
tiff in  his  will  a  legacy  of  $2,000, 
which  was  paid  her.  The  plaintiff 
recovered.  The  court  held  that 
where  services  are  gratuitously  ren- 
dered under  expectation  of  a  legacy, 
there  can  be  no  contract  and  therefore 
no  recovery ;  but  where  the  services 
are  rendered  on  request  there  can  be 
a  recovery,  no  matter  what  the  ex- 
pectations may  have  been.  That  the 
promise  to  the  plaintiff  was,  ''  If  she 
would  stay  with  him  as  long  as  he 
lived,  he  would  provide  and  give  her 
full  and  plenty  after  he  was  gone,  so 
that  she  need  not  work,"  and  was  suf- 
ficiently certain  and  definite.  The 
measure  of  the  amount  would  be  what 
would  keep  her  without  work,  taking 
into  consideration  her  condition  in 
life. 

Mere  expressions  of  gratitude  for 
services  rendered  will  not  imply  an 
agreement  to  pay  for  them.  In  Ilari- 
man^B  Appeal,  3  Grant  (Pa.)  271,  the 
testator  went  to  live  with  II  as  a 
friend,  and  rcroaiucd  there  about  six 
years,  during  which  time  he  broke 
his  leg,  and  continued  in  a  somewhat 
helpless  condition  until  his  death. 
He  was  kept  in  a  room  by  himself  and 
received  from  II  all  the  attention 
that  an  invalid  would  require.  He 
frequently  spoke  of  the  trouble  he 
was  to  H,  and  said  he  must  be  paid 
for  it  if  it  took  all  of  his  estate.    H. 
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received  from  testator's  will  about 
half  his  estate,  but  presented  a  claim 
for  serriccs.  The  court  held  that  no 
contract  had  been  proved,  and  said: 
'*  Certainly,  at  first,  it  was  not  con- 
templated that  hoard  and  attendance 
should  be  charged  for,  and  it  appears 
from  conrersations  between  testator 
and  II  that  the  services  were  to  be 
recompensed  by  a  legacy.  Under  the 
circumstances  the  law  does  not  imply 
a  contract,  and  the  evidenoe  of  such 
promise  must  be  clear  and  positive. 
That  which  may  be  only  an  expres- 
sion of  intention  is  inadequate  for  the 
pnr|K)se.  It  must  have  been  the  pur- 
pose of  the  decedent  to  assume  a  legal 
obligation,  capable  'A  being  enforced 
against  him.  The  ordinary  expres- 
sions of  gratitude  for  kindness  to  old 
age  cannot  be  tortured  into  contract 
obligations." 

The  contract  must  be  certain.  In 
Skerman  v.  Sheiitian^  17  S.  &  R.  (Pa.) 
45,  a  promise  to  give  plaintifT  100 
acres  of  land  was  held  to  be  uncer- 
tain. "The  promise,"  say  the  court, 
"is  as  boundless  as  the  terrestrial 
globe."  And  in  Orakam  v.  Grahams 
ExWf  34  Pa.  St.  R.  475,  a  promise  to 
give  plaintiiTin  oonaideration  for  ser- 
vices "  as  much  as  to  any  relation  on 
earth"  was  held  too  indefinite.  "The 
testator  did  not  ini'.mate  what  or  how 
much  he  would  give  to  an^  rdaiion  Ae 
had  on  tarihr 

The  principal  case  seems  to  ad- 
vance a  step  beyond  the  other  cuses 
and  to  hold  that  a  contract  to  make 
provision  by  will  for  services  there- 
after to  be  rendered  may  be  made 
binding  by  the  performance  of  such 
services  and  the  acceptance  thereof  in 
pursuance  of  such  contract,  although 
the  promisee  did  not  bind  himself  in 
advance  to  render  them.  The  prin- 
ciple invoked  in  this  case  seems  to  be 
recognised  and  approved  in  some  of 
the  recent  cases. 


In  Marit  v.  Gomtoa,  83  N.  Y.  14, 
the  complaint  alleged  that  the  plain- 
tiflk  were  the  owners   in  their  own 
right,  and    as    trustees    with    full 
power  of  disposal,  of  shares  of  rail- 
road stock.    That  an  action  to  fore- 
close a  third  mortgiige  on  tho  road, 
brought  in  the  interest  of  defendant 
G,  who  owned  a  greater  part  of  the 
bonds  secured  by  the  mortgage,  was 
{tending,  which  certain  stockholders 
were  defending    because  the  bonds 
were  collusive  and  fraudulent.    That 
plaintifis  had  filed  a  petition  to  be  al- 
lowed to  defend  in  said  foreclosure 
suit,  when  ir,  with  a  view  to  compro- 
mise, prouiisod  by  letter,  in  considera- 
tion of  the  relinquishment  by  plain- 
tifis  of  further   opposition   to   the 
foreclosure,  in  case  he  purchased  the 
road,  that  he  would,  upon  plaintift 
organizing  a  successor  company  and 
complying  with  certain  conditions, 
convey  the  road  to  them.     Plaintifis 
performed    the   preliminary  obliga- 
tions contained  in  said   agreement, 
and  G,  in  consequence  thereof,  pro- 
cured a  decree  of  foreclosure  and  a 
sale  of  the  road.    After  the  making 
of  said  agreement  and  in  considera- 
tion of  the  surrender  of  a  letter  (con- 
taining  G's  promise)  by  plaintifis, 
and  of  their  consent  to  a  modification 
of   the  terms  of  the  agreement,  G 
agreed  that,  in  case  of  a  foredoeare, 
he  would  become  the  purchaser,  and 
would  forthwith  organise  a  successor 
company  and  convey  the  road  to  it, 
and  would  issue  to  plaint  flB»  in  re- 
turn for  their  stock,  an  equal  amount 
of  the    paid-up  stock  of  the   new 
company.    The  road  was  purchased 
for  the  benefit  of  G,  a  new  company 
was  organized,  to  which  the  property 
was  conveyed,  but  G  refused  to  per- 
form   his   agreement   to  issue   new 
shares   in    exchange   for   plaintiffs' 
stock.    Held,  That  the  complaint  set 
forth  a  good  cause  of  action ;  a  soffi- 
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cicnt  consideration  for  the  original 
promise  waa  alleged;  and  the  mir- 
lender  of  the  option  given  thereby  to 
plaintifia  waa  a  safficieni  oonsideraF 
tion  for  the  lafaatitoted  agreement. 

"  It  is  not  essential,"  aaj  the  coart, 
''to  the  existenoe  of  a  consideration 
for  a  promise,  that  mntnalitj  of  obli- 
gation should  exist  betireen  the  par- 
ties at  the  time  of  the  making  of  the 
promise.  Where  a  proposition  is 
made  by  one  accompanied  bj  a 
promise,  a  Tolnntarj  performance  by 
another,  to  whom  the  proposition  was 
made,  of  the  reqaiiements  in  consid* 
eraiion  of  the  promise  constitutes  a 
consideration  which  will  uphold  the 
promise  and  make  it  binding." 

In  MUUr  ▼.  MeKenne  et  al.,  95  N. 
T.  675,  it  is  held  that  a  promissory 
nolCj  given  in  consideration  of  futore 
senrloes  to  be  rendered  by  the  payee, 
upon  the  rendition  of  the  services  in 
reliance  thereon,  becomes  valid  and 
binding,  although  there  was  no  agree- 
ment at  the  time  of  the  giving  of  the 
note  on  the  part  of  the  payee  to 
render  them,  and  although  the 
amount  of  the  note  is  much  greater 
than  their  value. 

In  Storm  v.  27.  5.,  04  U.  S.  83,  an 
action  was  brought  by  the  U.  8.  on 
bonds  given  by  plaintifi  under  a 
contract  to  furnish  supplies  to  the 
army.  The  defense  set  up  was  that 
the  agreements  accompanying  the 
bonds  were  not  binding,  because  not 
mutual.  The  court  held  *'  that  where 
a  defendant  has  actually  received  the 
consideration  of  a  written  agreement, 
it  is  no  answer  to  an  action  against 
him  for  a  breach  of  his  covenants  to 
say  that  the  arreement  did  not  bind 
the  plaintiff  to  perform  the  promises 
on  his  part  therein  contained,  pro- 
vided it  appears  that  the  promises  in 
question  have  been  performed  in 
good  faith  and  without  pn^udice  to 
the  defendant." 


The  courts  of  England  seem  to  have 
more  difficulty  thi^i  those  of  America 
in  discerning  a  contract  in  the  evi- 
dence of  what  the  parties  ^under- 
stood." We  may  fairly  take  as  an 
expression  of  the  English  view  of  the 
law  the  case  of  MaddiMon  v.  Aldenon^ 
8  Appeal  Csses  (L.  R.)  467,  decided 
in  the  House  of  Lords  in  1883.  The 
case  was  decided,  it  is  true,  upon  the 
point  that,  as  the  supposed  contract  re- 
lated to  lands,  there  was  not  a  suffi- 
cient part  performance  to  take  it  out 
of  the  statute  of  frauds,  but  in  all  of 
the  opinions  it  was  held  that  there 
was  no  contract  between  the  parties. 
The  facts  were  that  an  intestate  in- 
duced a  woman  to  serve  him  as  hb 
housekeeper  without  wages  for  many 
years  and  to  give  up  other  prospects 
of  establishment  in  life  by  a  verbal 
promise  to  make  a  will,  leaving  a 
life  estate  in  land,  and  afterward 
made  a  will  making  this  pro- 
vision for  her,  but  the  paper  not 
being  duly  attested  could  not  be  ad- 
mitted to  probate.  The  facts  of  the 
case  are  contained  in  the  opinion  of 
the  Lord  Chancellor,  and  are  stated 
by  him  as  follows:  ^'The  plaintiff, 
having  been  in  the  intestate's  service 
for  several  years,  contemplated  leav- 
ing him  and  had  some  idea  of  being 
married,  and  so  informed  him.  She 
had  ten  years  before  begun  to  leave 
wages  in  his  hands,  and  the  arrears 
accumulated  from  time  to  time,  by 
reason  of  his  straitened  circumstances, 
until  a  large  amount  remained  end 
her.  The  intestate  told  her  of  his 
expectations  from  an  uncle,  and  thst 
his  uncle  wished  her  to  stay  wiih  him 
as  long  as  he  lived,  and  wished  him 
to  make  her  all  right  by  leaving  her 
a  certain  manor,  which  he  promised  to 
do  if  she  remained  with  him.  'And 
so,  therefore,  I  took  his  advice  and 
remained  by  his  promises,  and  did  not 
leave  because  he  advised  me  not.' 
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She  did  not  afterward  press  him  for 
wageSy  but,  after  his  death,  brought  an 
action  for  them  against  his  admin- 
istrator, which  was  disoontinaed." 

*'The  case/'  continues  tlie  Lord 
Chancellor,  ''thus  presented,  is  mani- 
festljr  one  of  conduct  on  the  appel- 
lant's part  induced  bj  promtMs  of 
her  master  to  leare  her  a  life  estate 
hj  will,  rather  than  one  of  definite 
contract  for  mutual  considerations 
made  between  herself  and  him  at  any 
particular  time.  There  was  certainly 
no  contract  on  her  part  which  she 
would  haye  broken  hf  Tolutttarily 
leaving  his  serrice  at  any  time  during 
his  life ;  and  I  see  no  eTidenoe  of  any 
agreement  by  her  to  serve  without  or 
release  her  daim  to  wages.  If  there 
was  a  contract  on  his  part,  it  was 
conditional  upon  and  in  consideration 
of  a  series  of  acts  to  be  done  by  her, 
which  she  was  at  liberty  to  do  or  not 
to  do,  as  slie  thought  fit,  and  which,  if 
done,  would  extend  over  the  whole 
remainder  of  his  life.  If  he  had  dis- 
apissed  her,  I  do  not  aee  how  she 
could  have  brought  ^ny  action  at  law 
or  obtained  any  relief  in  equity." 

As  to  the  point  that  there  was  an 


estoppel  by  reason  of  intestate's  repre> 
sentations,  his  lordship  says:  ''I 
have  always  understood  that  the 
doctrine  of  estoppel  by  representation 
is  applicable  only  to  representations 
as  to  some  state  of  facts  alleged  to  be, 
at  the  time,  actually  in  existence,  and 
not  to  promises  in  fiUwro,  which,  if 
binding  at  all»  must  be  binding  as 
contracts." 

It  would  rather  seem  that  the  diffi- 
culty was  in  not  finding  a  contract  in 
the  evidence  in  this  case.  The  rela- 
tionship was  one  which  implied  an 
obligation  to  pay  for  the  servioea. 
The  rendition  of  the  services  was  re- 
quested by  the  intestate  and  a  promise 
made  that  if  they  were  continued  a 
provision  would  be  made  by  will,  and 
the  intention  and  understanding  of 
the  master  is  shown  by  his  actually 
making  a  will  to  carry  out  his 
promise.  It  is  certainly  not  to  the 
point  to  say  that  the  servant  was  not 
obliged  to  remain  and  perform  the 
services,  when  in  point  of  fact  aha 
actually  did  do  so. 

William  H.  Bubhktt. 
Phihidelphia. 


Supreme  Churl  of  Wkoonrin. 
HAWKINS  V.  ROCEFOBD  INSURANCE  00. 

A  limitation  on  the  powers  of  an  agent  of  an  insurance  company,  broQght 
lo  t)ie  knowledge  of  the  insured,  is  binding  upon  the  latter 

Action  oa  a  policj  insuring  against  fire.  The  loss,  if  anj, 
was  payable  to  a  mortgagee  named,  as  her  interest  should 
appear.  The  policy  provided  that  if  any  of  the  property  in- 
sured by  it  should  thereafter  become  mortgaged  or  in  any 
manner  incumbered, ''  without  the  consent  of  the  secretary  of 
the  company,  in  writing/'  then  and  in  every  such  case  it  should 
become  void.  It  also  contained  this  language :  '*  It  is  expressly 
provided  that  no  officer,  agent,  or  employee,  or  any  person  or 
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})ersons,  except  the  secretary,  in  writings  can  iu  any  manner 
waive  either  or  any  of  the  conditions  of  this  i)oIicy,  which  is 
maiie  ami  acocpted  upon  the  above  express  conditions."  Dur- 
ing the  life  of  the  policy,  the  mortgage  upon  the  premises  when 
it  was  issued  was  discharged,  and  another  mortgage  was  exe- 
cutcil.  This  remained  iu  force  wlien  the  property  was  burned. 
Plaintiff  claimed  to  recover  because  the  local  agent  of  defen- 
dant gave  verbal  consent  to  the  execution  of  the  second  mort- 
gage. 

The  opinion  of  the  court  was  delivered  by 

Cassodav,  J. — The  mere  fact  that  the  mortgage  to  Pease, 
mentioned  in  the  policy,  had  been  paid  and  di.scharged,  did  not 
authorize  the  plaintiff  to  place  another  mortgage,  running  to  a 
(liflcrent  party,  uiK>n  the  premises  insured,  in  violation  of  the 
conditions  of  the  policy  above  mentioned.  Such  cimditions  in 
policies  '^are  to  secure  risks  in  which  there  shall  be  no  motive 
for  intentional  or  dishonest  loss :"  Rcdmon  v.  Plugniz  Im.  Oo.^ 
51  Wis.  301.  True,  the  mortgage  here  is  small,  but  to  hold 
that  the  plaintiff  liad  a  right  to  put  it  upon  the  premises  in  con- 
travention of  the  agreement  without  jeopardizing  the  risk 
would  be  to  establish  a  rule  which  would  authorize  a  large  mort- 
gage with  the  same  impunity.  The  question  was  submitted  to 
the  jury  whether  the  plaintiff  procured  the  consent  of  the  local 
agent  to  the  placing  of  that  mortgage  u{>on  the  premises,  with 
the  instruction  that  if  he  did  it  *^  would  be  a  waiver  of  the 
company  of  this  special  clau.se  in  the  policy.''  The  jury  neces- 
sarily found  that'  the  plaintiff  did  procure  such  consent,  and 
hence  that  there  was  such  waiver.  It  is  urged  that  a  local  agent 
for  an  insurance  company  is  an  agent  for  such  company  for  all 
purposes,  under  §  1977  R.  S.  Expressions  may  be  found,  when 
not  limited  by  the  facts  of  the  particular  case  being  considered, 
authorizing  such  an  inference.  But  the  autliority  of  a  decision 
is  necessarily  limited  to  the  points  decided.  True,  that  section 
declares,  that  "  whoever  "  do»»s  one  of  the  sciveral  things  therein 
mentioned,  ''shall  be  held  an  agent  of  such  corporation  to  all 
intents  and  purposes ;"  but  such  agency,  afler  all,  is  limited  to 
the  act  of  the  particular  person  in  doing  one  or  more  of  the 
things  thas  sfiecifically  designateil.  In  that  sense  **  the  word 
agent  whenever  used  "  in  chapter  89  R.  S.  is  to  ''  be  construed 
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to  iiiclade  all  such  persons."  (Id.)  In  other  words,  whenever 
an  iusumnce  company  authorizes  any  ])erson  to  do  any  one  of 
the  things  thus  6|)ecifiedy  it  cannot  disclaim  the  agency  of  sudi 
person  in  the  doing  of  anything  necessarily  implied  in  the 
specific  act  thus  authorixed.  Thus  it  has  been  frequently  held, 
by  this  and  other  courts,  in  effect,  tliat  where  a  person  was 
authorized  by  an  insurance  company  to  make  a  contract  of  in- 
surance, he  thereby  had  implied  authority  in  doing  so  to  waive 
stipulations  as  to  the  condition  of  the  property,  or  other  facta 
then  existing,  and  it  may  be  as  to  suliseqnent  conditions,  if 
such  waiver  is  made  at  the  time  of  effecting  the  insurance.  But 
those  cases  have  no  bearing  upon  the  question  here  presented. 
This  contract  of  insurance  was  completed  in  all  of  its  terms, 
and  binding  upon  both  parties,  June  10,1885.  The  plaintiff 
accepted  it  with  all  its  conditions  and  limitations.  In  the 
absence  of  any  fraud  or  mistake,  he  wa%  on  general  principles, 
conclusively  presumed  to  know  its  contents :  Herbd  v.  Zoim, 
65  Wis.  321 ;  Brwon  v.  Mass.  M.  L.  Ins.  Cb.,  59  N.  H.  298. 
Thus  it  appears  that  the  policy  was  ''  made  and  accepted "  by 
the  plaintiff  with  knowledge  in  law  of  its  contents, ''  uix>n  the 
above  express  conditions"  to  the  effect  that  no  local  agexd^  at 
least,  ''can  in  any  manner  waive  eiOier  or  any  of  the  conditions 
of  this  policy."  With  this  policy  in  his  possession,  and  more 
than  nine  months  after  the  contract  of  insurance  had  been  com- 
pleted, the  plaintiff,  according  to  his  testimony,  requested  the 
local  agent  to  allow  him  permission,  notwithstanding  the  condi- 
tions of  the  policy,  to  place  the  mortgage  U(K>n  the  premises, 
and  claims  that  such  agent  answered:  *'It  is  all  right;  go 
ahead  and  make  out  the  contract"  In  other  words,  it  is 
claimed  that,  notwithstanding  the  conditions  and  limitations  in 
the  policy,  it  was,  nevertheless,  competent  for  the  local  agent, 
and  without  the  knowledge  or  consent  of  the  defendant,  or  any 
of  its  general  officers,  and  without  any  consideration,  and  by 
mere  words,  to  essentially  change  and  modify  the  contract  which 
had  already  been  completed  and  binding  upon  the  parties  for 
more  than  nine  months.  Certainly  no  such  alteration  of  an 
existing  contract,  without  the  knowledge  or  consent  of  one  of 
the  parties  to  it,  in  any  other  business  would  l)e  permitted.  We 
must  hold,  that  when  the  assured  has  accepted  a  policy  contain- 
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ing  a  daasc  prohibiting  the  waiver  of  any  of  its  provisions  by 
the  local  agent,  he  Is  bound  by  8uch  inhibition,  and  that  any 
subsequently  attempted  waiver  merely  by  virtue  of  such  agency 
is  a  nullity.  This  proi)osition  seems  to  be  supported  by  tiie 
weight,  as  well  as  the  logic,  of  the  adjudicated  cases :  Merscrau 
V.  PJicenix  Mai.  L.  Ins.  Co.,  G6  N.  Y.  274 ;  3farvin  v.  Unic.  L. 
Lib.  Cb.,  85  Id.  27S ;  O'ReiUy  v.  Cbrporalion  of  L,  ^m., 
101  Id.  575;  KyU  v.  Com.  U.  A.  Cb.,  144  Mass.  43;  3/(v 
Iiityre  v.  J/i'cA.  S.  Ins,  Cb.j  52  Mich.  188 ;  Cleavers  v.  Trcuhra* 
Lig.  Cb.,  8.  C.  Mich.  April  21,  1887;  Bowlin  v.  ITckla  F.  Lis. 
Co.f  S.  C.  Minn.  February  21,  1887 ;  Slioggari  v.  Lycoming 
Iiis.  Co.f  55  Cal.  4u8 ;  Eno8  v.  Sun  Iiia.  Co.,  67  Id.  621  ;  Ijcon- 
ard  v.  A}iierican  Ins.  Co,,  97  Ind.  299  ;  Mlnncsheik  Ins.  Cb.  v. 
Ilobfjrafe,  53  111.  516  ;  Universal  Ins.  Co.  v.  Weiss,  106  Pa.  St. 
20;  PoUsville  M.  F.  Ins.  Co.  v.  Minnequa  Spring  Iinprooeinent 
Cb.,  100  Id.  137.  Some  of  these  cases  go  much  further  in 
favor  of  the  insurance  company  than  the  proposition  stated. 
By  citing  them  we  are  not  to  be  regarded  as  committing  our- 
selves to  anything  extraneous  to  the  question  here  involved  and 
decided. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 


Qua  in  which  limiUUioiu  on  af^enU^ 
poiKn  have  been  stuiained. — ^Tbe  pur- 
pose of  this  note  is  to  state  the  sub- 
stance of  the  dccisions.upon  prorisions 
more  or  lees  resembling  that  passed 
npon  in  the  case  reported.  Such  con- 
ditions in  policies  are  of  recent  origin. 
One  of  the  earliest  cases  in  which  a 
similar  provision  was  considered  is 
Catoir  V.  American  Life  Ins,  Cb.,  83 
K.  J.  L.  487.  The  policj  there  parsed 
a[K>u  provided  that  it  should  expire 
at  noon  on  the  last  day  of  the  period 
fur  which  payment  had  been  made, 
and  that  "  agents  are  not  authorized 
to  make  contracts  for  the  company, 
nor  to  write  upon  the  policy,  except 
the  signature  when  necessary  to  the 
first  receipt  of  premium,  nor  to  waive 
forfeiture  of  the  same."  The  court 
Vol.  XXX  VI.- 26 


ruled  that  by  accepting  the  policy 
with  such  a  condition,  the  insured 
estopped  himself  from  claiming  that 
the  agent  possessed  other  or  different 
powers  than  the  company  had  dele- 
gated to  him,  and  that  he  could  not 
dispense  with  the  condition  concern- 
ing payment  either  before  or  after  a 
forfeiture  accrued. 

Under  a  policy  providing  that  if 
it  was  assigned  the  assignment  must 
be  approved  by  nn  officer  or  agent  of 
the  company,  and  if  there  was  a  sale 
of  tlie  property  insured  without  the 
consent  of  the  company  indorsed  it 
should  be  void,  and  that  '*  no  agent  is 
empowered  to  waive  any  of  the  con- 
ditions of  this  policy,  either  before  or 
after  loss,  without  special  authority  in 
writing  from  the  company,''  notice  to 
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a  local  agent  of  such  transfer  and  as- 
signment was  held  not  binding  upon 
the  company ;  nor  was  his  promise  to 
hare  the  proper  indorsement  made : 
Shuggari  T.  JLyotnam^  /nt.  Cb^  55  Cal. 
408. 

In  Menerau  t.  J^usnix  Ins.  Cb^  66 
N.  Y.  274,  the  policy  provided  that  if 
the  premiams  were  not  paid  as  agreed 
at  the  office  of  the  tompanj,  or  to  its 
agent  on  his  producing  a  receipt  duly 
signed,  it  should  cease  and  determine. 
An  indorsement  was  to  the  eflfect  that 
no  receipt  should  be  considered  valid 
unless  it  was  signed  as  required,  "and 
that  no  agent  hasauthoritfto  receive 
any  premium  without  first  present- 
ing a  rcguhirly  signca  receipt  from 
the  president  or  secretary,  or  to 
interline,  alter,  or  otherwise  change 
any  policy,  or  to  receive  any  premiom 
after  date  of  its  bein^  dne,  without 
special  permission  from  the  officers  of 
the  company."  The  company  which 
issued  the  policy  was  a  foreign  one, 
and  the  agent  who  was  alleged  to  have 
waived  the  condition  was  empowered 
to  take  applications,  issnv  and  deliver 
policies,  receive  and  receipt  for  pre- 
miums. A  bare  majority  of  the  court 
held  that  he  was  not  a  general  agent 
with  authority  to  waive  the  condition 
as  to  payment.  Three  judges  were  of 
the  opinion  that  that  condition  might 
be  waived  by  a  general  agent,  and 
three  that  it  could  not,  nothing  fur- 
ther appearing,  and  the  seventh  ex- 
pressed no  opinion. 

In  Manrinw.  Umvermi  I4fo  IJM.  Gb., 
85  N.  Y.  278,  the  policy  expressed 
that  any  alteration  or  waiver  of  its 
conditions,  unless  made  at  the  head 
office  and  signed  hy  an  officer  of  the 
company,  shall  not  be  considered 
valid.  It  was  ruled  that  a  general 
agent  could  not  waive  the  payment  of 
the  second  premium,  the  Insured 
having  the  {lolicy  in  his  possession. 

The  policy  sued  upon  in  McIiUyrt 


V.  Michigan  Ins.  Cb.,  52  Mich.  188, 
provided  that  none  of  its  conditions 
should  be  waived  or  dispensed  with 
by  any  agent  or  servant  witliout  the 
concurrence  of  the  secretary  of  the 
company  in  writing.  The  applica- 
tion recited  that  it  was  made  with 
knowledge  on  the  part  of  the  appli- 
cant that  no  agent  was  empowered  to 
waive  its  conditions.  The  court  held 
that  a  local  agent  could  not  waive  a 
condition  concerning  the  payment  of 
a  premium  note. 

The  Michigan  court  in  CUaver  v. 
lYader^  Ins.  Cb.,  6.  0.  Mich.,  April 
21, 1887,  held  under  a  recital  in  the 
policy  that "  it  is  further  understood 
and  agreed,  and  made  part  of  the 
contract,  that  the  agent  of  this  com- 
pany has  no  authority  to  waive, 
modify,  or  strike  from  the  policy  any 
of  its  printed  conditions,"  nor,  if  it 
become  void,  to  revive  it,  that  an 
agent's  verbal  consent  to  other  in- 
snrance  on  the  property  did  not  bind 
his  principal. 

In  PoUsmUe  Ins.  Co.  v.  Minnequa  Cb., 
100  Pa.  St.  137,  and  Grtene  v.  Lycom- 
ing Fire  Ins.  Cb^  91  Id.  387,  it  was  held, 
under  provisions  declaring  that  no 
waiver  should  be  binding  unless  it 
was  express  and  in  ivriting.  under  the 
signature  of  the  secretary,  and  that  no 
agent  could  waive  any  provision  of 
the  contract  nnleas  he  was  authorised 
to  do  BO  in  writing,  that  local  agents 
were  powerless  to  dispense  with  the 
conditions  concerning  payment  of 
premiums. 

In  Trayiiei6oro  Muhiai  Cb.  v.  Cbnover^ 
98  Pa.  St.  384,  the  policy  stipulated 
that  the  company  shall  in  no  case  be 
deemed  to  have  waived  a  full,  literal, 
and  strict  oiimpliance  with,  and  per- 
formance of,  each  and  every  of  the 
terms,  provisions,  conditions,  and 
stipulations  to  be  performed  and  ob- 
served by  and  on  the  part  of  the 
insured,  unless  the  waiver  be  expj 
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and  manifesled  in  writing  under  the 
tiguature  uf  tbe  president  and  aecre- 
taiy.  Jt  waa  held,  that  a  general 
agent  could  not,  after  loae^  waiye  the 
proTiaion  regulating  the  time  within 
which  an  action  ahoold  be  brooght. 

The  policy  eoed  upon  in  Intumnee 
Om.  t.  SorMby,  60  Miai.  302,  recited 
that  it  waa  made  and  accepted  in  re- 
ference to  ita  terma  and  condition^ 
and  expreaaed  that  onljr  the  managers 
of  the  companj  were  anthorixed  to 
make,  change,  or  grant  any  privilegea 
under  it,  "  and  any  indorsement  or 
agreement  Tarjing  the  contract,  made 
by  any  agent  or  sab-agent  of  the  com* 
pany,  is  voiU."  An  agent  who  was  not 
authorized  to  issue  policies  was  held 
powerless  to  waire  a  condition  pro- 
hibiting ot  her  insurance  on  the  prop- 
erty covered  by  the  policy. 

It  waa  provided  in  the  policy  that 
"agents  of  this  company  will  receive 
premiums  when  due,  but  are  not  au- 
thorized in  any  case  to  make,  alter, 
or  discharge  contracta."  Held,  that 
an  agent  had  no  authority  to  receive 
a  premium  after  the  day  on  which  it 
became  due :  FranUin  Life  Im,  Cb.  t« 
Sfflon,  53  Ind.  380. 

The  company's  agent  frandulently 
inserted  misstatements  in  an  appli- 
cation which  was  mfde  a  warranty. 
The  applicant  signed  it  without  read- 
ing it  or  being  aware  of  ita  contents. 
The  agent  was  without  authority  to 
enter  into  contracta.  Tbe  policy  sub- 
sequently iasued  declared  that  the 
**  president  and  secretary  of  the  com- 
pany are  alone  authorized  to  make, 
alter,  or  discharge  contracts,  or  to 
waive  forfeitures."  This  waa  in  the 
hands  of  insured  several  days  before 
the  premium  was  paid.  Held,  that 
the  agent  was  not  competent  to  waive 
the  misstatements  in  the  application : 
Bym  V.  WoM  Mutual  Life  Ino,  Co.,  41 
Conn.  1G8. 

It  was  a  condition  of  the  policy  that 


it  should  not  be  in  force  until  the  ad- 
vance premium  was  paid,  and  that  it 
should  not  be  considered  paid  unless 
a  receipt,  duly  signed  by  the  presi<^ent 
or  secretary,  waa  given  therefor  at  the 
time  of  payment;  also,  that  no  agent 
shall  make  any  contract  binding  the 
company,  nor  alter  or  change  any  con- 
dition of  the  policy  nor  waive  a  for- 
feitore.  The  applicant  covenanted  in 
his  application  that  under  no  circum- 
stances should  the  policy  be  in  force 
until  the  premium  had  been  paid.  The 
policy  waa  delivered  without  re- 
quiring |iayment  by  an  employee  of  a 
general  agent,  who  was  not  known  to 
the  company.  It  waa  held  that  the 
latter  was  not  bound.  Thec(»urt  say 
that  credit  for  the  premium  cuuld  only 
be  given  throtigh  the  act  or  by  the 
sanction  of  the  Board  of  Directors  or 
the  executi re  officers  of  the  company : 
Darts  T.  MaMiaehu$etU  Mutual  Life  /ns. 
C6^  13  Blatch.  4C2. 

The  application  expressed  tliat 
statementa  not  written  in  it  would 
not  be  recognized  by  the  company ; 
and  the  policy,  that  no  alteration  of 
its  terms  should  be  valid  and  no  for- 
feitures waived  unless  the  alteration 
or  waiver  was  in  writing  and  signed 
by  the  president  or  secretary;  no 
agent  had  authority  to  make,  alter,  or 
discharge  contracts,  waive  forfeitures, 
extend  credit,  grant  permits,  and  no 
statement  made  or  given  to  tlieper" 
son  transmitting  the  application  or  to 
any  other  person  (unless  written) 
should  bind  the  company  or  aflbct  its 
rights.  Held,  that  the  company  waa 
not  bound  by  representations  vf  the 
agenty  regardless  of  his  powers,  con- 
cerning the  amount  of  dividends 
which  would  become  duo  the  appli- 
cant; Qcvcngtr  v.  Mtdual  Life  Inig, 
O).,  2  Dak.  114. 

It  was  required  that  insured  should 
give  written  notice  of  loss  to  the  com- 
pany;  paymeut   was   to    be   made 
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within  sixtj  davs  after  the  proofs 
should  have*  been  made  at  tlie  home 
office.  HeUy  that  a  local  agent  whcise 
authority  was  limited  to  fixing  rates, 
countersigning  and  delireriug  poli- 
cies, subject  to  the  approval  of  his 
principal,  could  no  waive  the  re- 
quirement: BowUn  V.  HeUa  Fin  In*. 
Cb^  a  Ct.  Minn.,  Febmary  21, 1887. 

It  was  a  condition  of  an  open  policy 
that  the  property  to  be  insared  by  it 
should  belong  to,  or  be  held  by,  the 
assured,  in  trust  or  on  oommission,  or 
sold  and  not  delivered.  Htldy  that  it 
was  not  competent  for  an  agent  to  bind 
hb  principal  by  a  course  of  dealing  so 
as  to  make  it  liable  for  a  loss  of  pro- 
perty in  which  assure^*  had  another 
and  different  interest:  FinlNaLBamk 
T.  Lanetuhire  In*,  Co ^  62  Tex.  461. 

If  the  acts  of  a  principal  have  not 
induced  a  policy-holder  to  believe  that 
the  exercise  by  the  agent  of  powers  in 
excess  of  those  given  him  will  be  rati- 
fied, the  principal  is  not  bound  by  such 
acts  when  they  are  beyond  the  agent's 
authority  and  the  assured  has  notice 
of  the  limits  of  such  powers :  /iwiir- 
aaee  Co.  v.  Wclff,  93  U.  8. 826. 

The  assent  of  the  company  in  writ- 
ing was  required  if  there  was  any 
change  in  the  situation  or  circum- 
stances affecting  the  risk.  A  local 
agent  who  Was  authorised  to  receive 
premiums  and  issue  policies,  gave 
verbal  consent  to  a  change  in  the  use 
of  the  premises.  It  did  not  appear 
that  he  had  any  larger  powers  or  that 
he  had  been  held  out  by  his  principal 
as  possessing  authority  to  waive  con- 
ditions or  that  his  acts  in  waiving  them 
had  been  ratified.  The  court  held  that 
he  was  not  empowered  to  waive  provi- 
sions incorporated  in  the  contract: 
KfU  V.  Commatial  XJmom  Amnratnoe 
Co.,  144  Mass.  43. 

The  membertof  a  mutual  company 
are  bound  by  its  by-laws,  and  are 
chargeable    with    notice    of   them. 


Hence,  where  it  is  provided  by  a  by- 
law that  if  otlier  insurance  should  be 
placed  upon  property  insured  by  the 
company,  its  policy  should  be  void, 
unless  the  consent  of  the  directors 
was  indorsed  thereon,  an  agent  cannot 
give  such  consent  as  binds  the  com- 
pary:  BMer  v.  Qerman  MniunU  F. 
/as.  Cb ,  68  Ind.  857. 

When  the  liwutaUon  U  not  binding,-^ 
The  agent  of  a  foreign  company,  ap- 
pointed by  it  pursuant  to  law,  for  the 
purpose  of  enabling  it  to  transact  busi- 
ness, who  u  authorised  to  accept  risks, 
fix  rates,  and  issue  policies,  and  is  sap- 
plied  with  the  latter  in  blank  for  hijn 
to  issue  and  countersign,  stands  in  the 
place  of  the  company  in  the  State  for 
which  he  was  appointed,  and  is  au- 
thorised to  waive  a  condition  in  a 
policy  requiring  written  notice  of  loss 
to  befurnished  the  company:  EaMem 
B  iLCb.  V.  lUUrf  Im.  Cb.*  106  Mass. 
670. 

The  policy  declared  that  the  presi- 
dent or  secretary  were  alone  author- 
ized to  make,  alter,  or  discharge  con- 
tracts or  waive  forfeitures.  The  in- 
sured arranged  with  a  friend  for  the 
latter  to  pay  the  annual  premium  for 
him  when  it  should  become  due,  but 
did  not  inform  him  when  it  was  pay- 
able. The  friend  applied  to  the 
agents  to  whom  payments  had  pre- 
viously been  made  for  information  as 
to  the  time.  They  did  not  inform 
him,  though  they  had  the  renewal  re- 
ceipt in  their  possession,  but  promised 
to  give  Bea«<onable  notice  of  the  day. 
In  consequence  ot  their  neglect,  pay- 
ment was  not  made  within  the  pre- 
scribed time.  The  company  was  held 
liable  for  the  neglect  of  the  agents: 
Sdvager,  John  Haneoek  Mubud  Lifi 
Im.  Co.,  U.  S.  C.  Ct.  K  Dist.,  N.  Y. 
June  17, 1882, 12  Fed.  Rep.  603. 

Restrictions  contained  in  the  pol- 
icy, upon  the  powers  of  an  agent,  are 
inoperative  until  it  has  been  uncon- 
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ditionalty  accepted  hj  the  person  to 
whom  it  was  Uelirered.  They  do  not 
affect  the  power  of  the  agent  to  make 
a  conditional  contract  for  insurance: 
Htnucktll  T.  Iftm  York  lAJt  In».  Ch^ 
40  Ilun.  658. 

A  life  policy  stipulated  that  accept- 
ance of  the  premium  due  thereon  by 
the  company  or  its  agents,  after  the 
day  upon  which  it  became  due,  must 
be  oonsideretl  as  an  act  of  grace  or 
courtesy,  and  not  as  a  precedent  for 
future  payment,  or  a  waiver  of  the 
forfeit  urCy  if  any  future  payment  was 
uot  made  as  agreed.  ''Agents  of  the 
conipany  are  in  no  case  authorized  to 
make,  alter,  or  disicharge  contracts  or 
waire  forfeitures."  Held,  that  pay- 
ment made  to  a  general  agent,  after 
the  day  6xed  therefor,  was  good,  in- 
sured being  in  good  health.  The 
first  clause  of  the  oondititm  stated 
gare  implied  consent  for  the  agent 
to  receire  such  payment,  and  by  re- 
ceiring  it  he  did  not  exceed  his 
powers:  Awitriean  Ltfe  Im,  Cb.  t. 
Oreen,  57  Ga.  469. 

It  was  a  condition  of  the  policy  that 
aieents  are  not  authorized  to  waire 
forfeitures,  to  make,  alter,  or  dis- 
charge contracts ;  and  that "  no  agent 
has  authority  in  any  case  to  waive  or 
postpone  payment  of  premiums,  and 
the  assured  is  hereby  notified  that  the 
only  evidence  to  him  of  the  authority 
of  an  agent  to  receive  any  premiums 
on  account  of  this  policy  is  a  receipt 
in  printed  form,  signed  by  the  presi- 
dent or  secretary  of  the  oom|)any/' 
HeU^  not  to  be  binding  upon  the 
general  agent  of  a  foreign  company, 
who  had  no  superior  officer  or  agent 
in  the  State  in  which  the  territory 
assigned  him  was  so  situated,  so  as  to 
render  him  incompetent  to  contract 
that  services  rendered  by  an  insured, 
as  medical  examiner  for  the  com- 
pany, should  lie  regarded  as  payment 
of  the  premium:   WiUeuU  t.  Nofik- 


twsfffn  Mutnal  Life  Ins.  Cb.,  81  Ind. 
300. 

A  provision  that  no  agent  could 
waive  any  of  the  conditions  of  the 
policy,  without  special  authority  in 
writing  from  the  company,  applies  to 
local  and  not  to  general  agents.  In 
the  absence  of  proof  to  the  contrary, 
a  general  agent  is  presumed  to  possesi 
authority  to  transact  all  business  re- 
lating to  insurance  and  thebu:»iuess  of 
the  conipany  generally.  An  agent 
who  executes  a  policy  as  a  general 
agent  and  one  whose  authority  was 
co-extensive  with  the  Slate  in  which 
he  acted,  may  bind  his  principal  by 
waiving  a  condition  of  a  policy 
without  special  authority  in  writing : 
Chrri^oa  v.  Lycoming  Fire  Int,  Cb.,  53 
Vt  418,  427. 

A  general  agent  may  bind  his 
principal  by  extending  the  time  for 
the  payment  of  the  premium,  not- 
withstanding the  policy  declares  that 
agents  were  not  authorized  to  make, 
alier,  or  discharge  contracts:  MareMa 
V.  St.  Louii  Muiucd  Life  In$,  Cb.,  08 
N.Y.626. 

An  open  policy  issued  to  a  general 
agent  of  the  company  provided  that 
if  the  assured  shall  have  or  shall 
hereafter  make  any  other  insurance 
on  the  property  hereby  insured  or 
any  part  thereof,  without  the  consent 
of  the  company  written  hereon,  it 
should  be  vuid.  Such  agent  was  named 
in  the  policy  as  the  person  insured, 
lie  issued  certificates  in  favorof  third 
persons  to  whom  he  had  previously 
issued  policies,  insuring  the  same 
property  without  making  indorse- 
ments on  the  policy.  J/e/d,  that  he 
therebv  waived  the  condition  re- 
quiring  indorsement  in  writing :  JStcA- 
mond  V.  Niagara  Fire  Im.  Cb.,  79 
K.  Y.  230. 

The  policy  acknowledged  the  re- 
ceipt of  the  first  premium  and  ex- 
prenedthatno  receipts  for  premium! 
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should  be  Talid  unless  signed  bj  the 
president  or  secretary,  and  that  no 
agent  had  autlioritj  to  alter  a  policy, 
or  to  receiye  any  premtu!n  after  it 
became  due,  without  special  per- 
mission from  the  officers  of  the  com- 
pany. This  was  held  not  to  be  a 
limitation  upon  the  power  of  a  general 
agent  as  to  the  first  preiuiam :  Palmer 
T.  PkfznU  l/tttoo/  Life  Lu.  Cb.,  84 
N.  Y.  63. 

The  company  may  estop  itself  from 
claiming  the  benefit  of  a  limitation 
on  the  powers  of  its  agent  which  is 
known  to  the  insured,  as  by  its  cus- 
tom in  allowing  him  to  extend  the 
time  for  paying  premiums  and  notes 
given  therefor :  Ineuranee  €h,  T.  Nor- 
f(m,  06  U.  S.  234;  Inmramu  Co.  t. 
Wolff,  95  Id  326. 

Meikod  of  waker.-^Xn  igent  pos- 
sessed of  the  fullest  authority  can 
waive  the  conditions  of  a  policy  only 
in  the  manner  in  which  it  prescribes. 
By  accepting  a  policy  with  a  condi- 
tion concerning  the  manner  in  which 
its  provisions  may  be  waived,  the  in- 
sured becomes  bound  thereby :  Kyte  v. 
Qnnwureial  UnUm  Aamnnce  Cb.,  144 
Mass.  43.  A  condition  in  a  policy 
issued  by  a  mutual  company,  that 
none  of  its  terms  should  be  waived, 
unless  clearly  expressed  and  indorsed 
npon  it,  is  binding  upon  the  president 
thereof:  Univenal Mutwal Fire  Ine.  Oo, 
T.  TTeiW,  106  Pa.  St.  20.  Such  a  con- 
dition is  binding  upon  the  local  agents 
of  a  stock  company :  Enioe  t.  Sum  /as. 
Cb ,  67  Cal.,  621 ;  GUMing  t.  OU^onda 
Jiu.  Cb.,  66  Id.  6 ;  ATcCbraiidk  v.  ^prtn^- 
)Md /ns.  Cb.,  Id.  361;  WaUhr.  Hart- 
f&rd  Fire  /as.  Cb.,  73  N.  Y.  6,  where 
three  judges  dissented.  Earlier  cases 
on  this  point  are  collected  in  May  on 
Ins.,  ii  369,  370. 

The  weight  of  authority  is  in  the 
contrary  direction  where  the  policy 
is  nol  under  seal.  An  agent's  oral 
waiver  is  good  where  it  was  required 


that  consent  in  writing  by  the  com- 
pany be  indorsed :  New  Orkane  Ina. 
Cb.  V.  0' Brian,  8  Ky.  Law  Rep.  785 
(Ey.  Superior  Court) ;  PdkingUm  v. 
Kaiumallfu.  Cb.»55  Mo.  172;  Haywmd 
V.  Naiumal  ln».  Cb.,  52  Id.  181 ;  Hor* 
witM  V.  Eq^'iMe  Mtiiwal  /as.  Cb.,  40 
Id.  557.  J  f  an  agent  has  authori^  to 
waive  by  indorsement  on  the  policy, 
he  may  bind  his  principal  by  an  oral 
waiver :  Young  v.  Harfford  Fire  Ine, 
Cb.,  45  Iowa  377  ;  JleU  v.  Qermama 
/ns.  Cb.,  26  Id.  9 ;  Wright  r.  Ifartford 
/as.  Cb.,  36  Wia.  522 ;  Palmer  v.  SL 
jPba/  F.  ^  if .  /as.  Cb.,  44  Wis.  201; 
OttM  V.  St,  Paivl  F.  S  jr.  JnM.  Cb,,  48 
Id.  108 ;  MeOake  v.  Dutdkeee  Cbanfy 
Mutual  Ine,  Co^  14  Hun.  599;  Peduier 
V.  Phanix  Ine.  Cb.,  65  N.  Y.  195; 
QMmaUr  v.  Xtaerpoo^  eU^  /as.  Cb.,  39 
Hun.  176. 

A  provision  that  the  conditioos  of 
a  policy  shall  not  be  waived  except 
in  writing  over  the  signatures  of  the 
officers  of  the  company,  applies  only 
to  the  formation  and  continuance  of 
the  contract  and  such  of  Its  provisions 
as  are  essential  to  its  binding  force 
while  it  is  rt.nning;  hence  a  parol 
waiver  of  the  condition  concerning 
proofs  of  loss  is  good :  Oareon  v.  Jer- 
eey  Gtjf  Ine.  Cb.,  43  N.  J.  L.  301, 810 ; 
aBriem  v.  Ohio  Ine.  Cb.,  52  Mich. 
131, 139. 

The  parol  waiver  of  a  general  agent 
is  good,  though  the  policy  provides 
that  the  use  of  general  terms  or  any- 
thing less  than  a  distinct,  specific 
agreement  clearly  expressed  and  in- 
dorsed on  the  policy,  shall  not  be  con- 
strued as  a  waiver  of  any  condition 
or  restriction  therein,  such  agent  not 
being  specifically  restricted :  Steen  t. 
Niagara  Fire  Ino.  Cb,  89  N.  Y.  315, 
326. 

The  policy  provided:  Any  policy, 
renewal  receipt  cmtinuing  a  policy, 
permit,  consent  to  any  agreement 
whatever  conoemlng  insuranoa,  not 
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signed  bj  the  president  and  secretary 
and  bearing  the  seal  of  tlie  company, 
is  Toid.  Held,  competent  for  the 
general  agent  and  president  of  the 
company  to  bind  it  by  a  parol  agree- 
ment, giving  the  policy-holder  accom- 


modations concerning  the  payment 
of  preminms,  in  contrarention  of  the 
terms  of  the  policy:  Dillebar  t. 
Kniekerboeker  Life  Ins.  Oo^  70  N.  Y. 
567. 

J.  B.  Bkrbtmah. 


ABSTRACTS  OF  RECENT  DECISIONS. 

8UPRBME  COURT  OF  THE  UKITED  STATU.' 


CIRCtriT      COURT     OF     THE     UNITED 

STATES.' 
INTERSTATE  COMMERCE  COMMIflBIOH.' 
SUPREME  COURT  OF  ARIZOHA> 
SUPREME  COURT  OF  ARKANSAS.* 
SUPREME  COURT  OF  COLORADO.* 
SUPREME  COURT  OF  FLORIDA  J 
SUPREME  COURT  OF  OEOBOIA.* 
SUPREME  COURT  OF  ILLINOIS.* 
SUPREME  COURT  OF  INDIANA.^* 
SUPREME  COURT  OF  KANSAS." 
COURT  OF  APPEALS  OF  KEHTUCKT." 
SUPREME  COURT  OF  LOUISIANA.** 
SUPREME  JUDICIAL  COURT  OF  ICAS- 

SACHUSErW." 
SUBPEICS  COURT  OF  lOKKESOTA.'* 


SUPREME  COURT  OF  MICniQAN.** 
SUPREME    COURT    OF    NORTH    CABO- 

LIHA.*^ 
COURT  OF  ERRORS  AND  APPEALS  OF 


NEW  JERSEY 


la 


COURT  OF  APPEALS  OF  NEW  YORK.'* 
SUPREME  COURT  OF  NEBRASKA.* 
SUPREME  COURT  OF  PENNSYLVANIA.** 
SUPREME  COURT  OF  RHODE   ISLAND.** 
SUPREME  COURT  0FTENNES8SJL** 
SUPREME  COURT  OF  TEXAS.** 
SUPREME  COURT  OF  APPEALS  OF  YIBr 

omA.** 

SUPREME  COURT  OF  WEST  VIRGINIA.** 
SUPREME  COUBT  OF  WISCONSIN.*^ 


Assignment  for  the  Benefit  of  Creditors. 

Distribution  of  individual  assigned  estate  roust  first  be  made  to  the 
individual  creditors,  and  after  payment  in  full  to  them  the  bal- 
aace  is  applicable  to  debts  of  a  firm  of  which  the  assignor  was  a 
member:  Appeal vf  Fox,8.  Ct.  Penna.,  October  31, 1887. 

Foreign  assignment  for  creditors,  executed  in  conformity  with 


*  Toappear iu  123 or  124 U.S. Rep. 

*  To  appear  in  33  or  34  Fed.  Rep. 

*  To  appear  in  1  1. 8.  Com.  Rep. 

*  To  appear  in  2  or  3  Ari.  Rep. 

*  To  appear  in  50  or  51  Ark.  Rep. 

*  To  appear  in  10  or  11  Col.  Rep. 
V  To  appear  in  22  or  23  Fla.  Rep. 

*  To  appear  in  76  or  77  Oa.  Rep. 

*  To  appear  in  121  or  122  111.  Rep. 
'*  To  appear  in  1 1 1  or  1 1 2  Ind.  Rep. 
"  To  appear  in  37  or  38  Kan.  Rep. 
>*  To  appear  in  83  or  84  Kj.  Rep. 
>*  To  appear  in  39  or  40  Ia  Rep. 

**  To  appear  in  145  or  146  Mass.  Rep. 


'*  To  appear  in  36  or  37  Minn.  Rep. 
*  Toappear  in  60  or  61  Mich.  Rep. 
"  To  appear  in  95  or  96  N.  C.  Rep. 
"  To  appear  in  50  or  51  N.  J.  Rep. 
**  To  appear  in  107  or  103  N.  Y.  Rep. 
**  To  appear  in  22 or  23  Neb. 
*^  Toappear  in  1 16  or  1 17  Pa.St.Rep. 

To  appear  in  15  or  16  R.  I.  Rep. 

To  appear  in  86  or  87  Tenn.  Rep. 

To  appear  in  77  or  78  Tex.  Rep. 

To  appear  in  82  or  83  Va.  Rep. 

To  appear  in  29  or  30  W.  Va.  Rep. 

To  appear  in  08  or  69  Wis.  Bep. 
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the  laws  of  Texas  relating  to  conveyance  of  lands,  will  pass  the 
title  to  land  conveyed  as  between  parties  thereto :  Hervey  y.  Edent^ 
8.  Ct  Texas,  December  18, 1887. 

Banks  and  Banking. 

Stockholder  of  a  national  bank  is  liable  to  its  receiver  for  a  sub- 
scription  which  he  made  for  new  stock,  on  a  proposed  increase  to 
$500,000,  notwithstanding  the  fact  that  when  he  found  at  a  subse* 
quent  meeting  the  increase  was  only  $450,000  he  refused  to  vote  on 
tne  stock.  The  stockholder  was  held  to  have  ratified  the  iucrease, 
because  he  retained  the  certificate  issued  to  him  ou  his  subscription 
to  the  new  stock :  BuUer  v.  AspinvoaU^  U.  8.  C.  Ct.  Dist.  Mass., 
December  13, 1887. 

Bills  and  Notes. 

AecepUxnce  was  yalidlv  made  when  the  drawee  wrote  across  the 
fiu!e  of  the  draft  the  words  "  excepted  Sept.  18,  L.  B.  M.,'*  and  narol 
evidence  was  admissible  to  explain  the  words:  OorielgQU  v.  Moben^ 
8.  Ct.  Neb.,  Janaary  6, 1888. 

Aecommodaiion  indorser  has  the  right  to  show  that  the  payee 
indulged  the  maker  for  three  years  after  the  maturitv  of  the  note 
on  an  affreement  for  the  employment  of  the  payee  s  son  by  the 
maker:  because  a  surety  will  be  discharged  by  au  extension  of 
time,  upon  a  valid  consideration,  suspending  the  right  to  enforce 
the  payment  of  the  debt  entered  into  without  consent  of  the  surety : 
jPniwrs  V.  SMenteenf  Ct  of  App.  N.  Y.,  January  17, 1888. 

Lod  fwte^  being  the  cause  of  action  and  to  be  proved,  the  trial 
court,  and  not  the  jury,  must  determine  from  the  evidence  offered  at 
the  trial  whether  the  note  was  indorsed  at  the  time  of  the  loss ; 
then  secondary  evidence  of  the  contents  of  the  note  may  be  given 
to  the  jury :  O'NeiU  v.  ffNeia,  S.  C.  III.,  January  19, 1888. 

Maker  is  not  discharged  when  guarantor  pays  on  account  with 
express  promise  of  payee  that  the  note  shoula  be  kept  alive  for  the 
benefit  of  the  guarantor :  Oranite  N.  Bank  v.  FUck^  8.  Jud.  Ct 
Mass.,  January  6, 1888. 

Not  negotiable^  if  the  words  **  and  attorney's  fees  "  are  inserted, 
because  the  sum  to  he  paid  is  rendered  uncertain :  AHman  v.  BiUer^ 
ehofer,  8.  Ct  Mich.,  January  19, 1888. 

POjfmeni  of  balance  due  on  a  note  is  not  presumed  firom  accept- 
ance of  new  note  by  the  same  maker  for  the  balance :  Qraniis  if. 
Bank  v.  FUeh,  8.  Jud.  Ct.  Mass.,  January  6, 1888. 

Bill  of  Ladivo.  See  Railroade. 

CoMMEBCiAL  TRAVELER.      8ee  Lioenae  Tax. 

CoHSiOHBB.    8ee  RaUroade ;  Replevin. 

Constitutional  Law. 

Bee  Intuiranee;  ItUeraUUe  Onnmeree  Law;  License  Tax;  Liquer 
Laws;  NegUgenee;  Naisanee;  Stmdag  Laws;  Telegrajphe. 
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Amendment  of  an  existinjj^  law  may  be  made  by  citing  the  title 
without  inserting  the  act  m  full,  as  §  17,  Art.  Ill,  Const.  N.  Y. 
(providing  that  **  No  act  shall  be  passed  which  shall  provide  that  any 
existing  law,  or  any  part  thereof,  shall  be  made  or  oeemed  a  part  of 
said  act,  or  which  sliall  enact  that  any  existing  law,  or  any  ))art 
thereof,  shall  be  applicable,  except  by  inserting  it  in  such  act "),  does 
not  apply  to  an  act  purporting  to  amend  existing  laws :  People  v. 
Squire,  Ct.  App.  N.  Y.,  January  17, 1888. 

ConriihUionalUy  of  an  act  cannot  be  called  in  question  by  a  party 
whose  rights  are  not  affected  by  its  enforcement :  County  Oommia' 
miMionera  v.  State  ex  rel,,  S.  Ct.  Fla.,  January,  1888. 

Zoca/ oc/,  in  fact,  but  in  terms  prescribing  that  "all  telegraph 
*  *  *  cables  used  in  any  incorporated  city  of  this  State  having  a 
population  of  500,000  or  over  shall  hereafter  be  placed  under  Hie 
surface,"  is  not  a  local  bill,  forbidden  by  §  16,  Art.  Ill,  Coust.  N. 
Y.  ;  it  apj)Hes  to  all  cities  of  this  class,  and  such  classification  is  not 
renderea  uucoustitutional  by  reason  of  the  limited  number  of  such 
cities :  People,  etc.,  v.  Squire^  Ct.  App.  N.  Y.,  January  17, 1888. 

Manner  of  performing  an  act  when  prescribed  in  the  Constitu- 
tion is  in  effect  a  prohibition  against  the  passage  of  a  law  directing 
a  different  manner  of  doing  it :  State  ex  rd.  v.  Barnes,  S.  Ct.  Fla., 
January,  1888. 

Ofie  subject  only  is  embraced  by  Chap.  499  (N.  Y.  Laws  of  1885), 
entitled,  '*  An  Act  providing  for  placing  Electrical  Conductors  under 
ground  in  cities  of  this  State  and  for  Commissioners  of  Electrical 
Subways,"  and  the  act  is  not  obnoxious  to  §  16,  Art.  Ill,  Const. 
N.  Y.,  providing  that  "  No  private  or  local  bill  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title."  People, 
etc,,  V.  Squire,  Ct.  App.  N.  Y.,  January  17,  1888. 

Proviso  of  Penna.  Act  (May  14, 1874,  P«  L.  158),  entitled,  "An 
Act  to  Exempt  from  Taxation  Public  Property  used  for  Public 
Purposes  and  Places  of  Religious  Worship,  Places  of  Burial  not 
Used  or  Held  for  Private  or  Corporate  Profit,  and  Institutions  of 
Purely  Public  Charity,"  is  worded  as  follows :  "  Provided,  that  all 
property,  real  or  personal,  other  than  that  which  is  in  actual  use  and 
occupation  for  the  purposes  aforesaid,  and  from  which  any  income 
or  revenue  is  derived,  shall  be  subject  to  taxation  except  where  ex- 
empted  by  law  for  State  purposes,  and  nothing  herein  contained 
shall  exempt  same  therefrom,"  is  void;  it  is  an  attempt  to  impose 
taxation  without  indicating  the  intention  in  the  title,  as  required  by 
§  3,  Art.  Ill,  Const.  Penna.,  which  provides  that  ''  No  bill,  except 
general  appropriation  bills,  shall  be  passed  containing  more  than 
one  subject,  which  shall  be  clearly  expressed  in  its  title:"  Sewickley 
V.  Shales,  S.  Ct.  Penna.,  January  3,  1888. 

A  treaty  which  is  self-executing  and  a  statute  are  on  the  same 
footing,  and  when  inconsistent,  the  latter  in  point  of  time  will  pre- 
vail :  WhUney  v.  Robertson,  S.  Ct.  U.  S.,  January  9,  1888. 
Vol.  XXXYI.— 27 
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Contempt  of  Court. 

Oriticvnn  by  an  attomej,  neither  made  in  the  presence  of  the 
court  nor  during  its  session,  but  during  an  altercation  with  the 
court  clerk  and  opposing  counsel,  which  criticism  extended  to  the 
general  manner  of  transacting  the  court  busiucss,  is  not  a  contempt 
of  court  even  if  of  an  «n professional  character :  WaUon  t.  People^ 
S.  Ct.  CoL,  January  4, 1888. 

Contracts.    See  Railroads. 

DisaoliUum  of  a  contract  to  put  up  a  gas  machine  and  pipes  is 
worked  by  the  destruction  of  the  buildiug  by  fire,  but  an  action 
can  be  maintained  for  the  labor  and  materials  furnished  on  accDunt 
of  the  contract  before  the  fire :  Oilbert  &  Barker  Mfg.  Co,  v.  BuUvi\ 
8.  Jud.  Ct.  Mass.,  January  10, 1888. 

Slatnfe  of  Illinois,  forbidding  wheat  deals,  docs  not  preyont  a 
partner  from  requiring  an  account  from  his  partner  for  the  use 
made  of  the  procecus  of  a  wheat  deal  after  the  same  bad  been  sue- 
cessfully  completed:  Welbv.  McOooch^  8.  Cc.  Wis.,  January  10, 
1888. 

Time  spent  in  going  to  and  from  work  cannot  be  charged  ns  over- 
time where  the  plaintiff  agreed  to  work  for  the  defendant  at  32.50 
for  a  day's  work  of  ten  hours  and  twenty-five  cents  for  every  hour 
of  work  done  over  and  above  the  said  ten  hours :  Wilson  v.  Lyle, 
8.  Ct.  Penna.,  February  6,  1888. 

Waiver  of  the  conditions  of  the  contract  is  a  defense  to  an  action 
for  breach  of  the  contract  and  the  burden  of  proof  of  this  defense 
i-i  on  the  defendant:  Treaey  v.  Barclay,  Ct.  App.  Ky.,  January  12, 
1888. 

Conveyance.    Bee  Nuisance. 

Particular  exception  to  a  general  description  of  land  in  the  grant- 
ing clause  is  good  and  restrains  grant  accordingly :  Witt  v.  St  Paul, 
etc.,  B.  Co.,  8.  Ct.  Minn.,  January  10, 1888. 

Corporations.    8ee  Banks  and  Banking. 

Directors  occupy  the  relation  of  trustees  toward  the  corporation 
and  its  property :  Sweeney  v.  Orc^  Sugar  Co.,  8.  Ct  App.  W.  Va., 
November  19, 1887. 

Subscription  to  corporate  stock  cannot  be  collected  from  a  bona 
fide  purchaser  of  a  stock  certificate  without  notice  of  any  sum  being 
due:  West  Nashville  P.  M.  Co.  v.  Nashville  S.  Bk.,  8.  Ct.  Tenn., 
January  9, 1888. 

Errors  and  Appeals. 

Citation  must  issue  where  the  a£Bdavit  does  not  state  appellant's 
interest  in  judgment  but  opposing  a£Sdavit  does  show  such  value : 
the  question  of  jurisdictional  amount  must  be  lefl  tothe8upreme 
Court :  Davie  v.  Heyward,  U.  8.  C.  Ct  W.  Dist  8.  C,  December, 

1887. 


^ 
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Diamimal  refused  when  taken  to  a  decree  of  the  inferior  State 
court,  where  the  appellant  had,  after  the  decree  and  before  appeal- 
ing, instituted  a  suit  in  Uie  U.  B.  G.  Ct  in  this  State  aud  suflbred  an 
adyerse  decree  upon  the  pleadings  and CTidence :  OuaratUy  T,  AS. 
D.  Cb.  T.  BuddingUm  et  aL,  B.  Ct.  Fla.,  January,  1888. 

BuUngs  of  a  circuit  court  made  during  a  trial  without  a  jury  are 
not  reviewable  in  the  Supreme  Court  when  there  has  been  no  writ- 
ten stipulation  (waiving  trial  by  jury)  duly  signed  and  filed :  Dunr 
deeM.A  T.  Cb.  y.  Hugke$,  a  Cu  IL  a,  January  9, 1888. 

Ettdenoe. 

Handwriting  of  a  decedent  may  be  proved  by  the  evidence  of 
one  who  had  never  seen  him  write  but  nad  seen  many  letters  and 
addresses  on  newspapers  coming  from  the  decedent:  TuUle  v. 
Rain^,  8.  Ct.  N.  C,  December  5, 1887. 

GuARAKTT.    See  BUb  and  Ncie%. 

Bevocatitm  of  a  continuing  guaranty  is  effectual  when  the  sur- 
render of  the  written  euaranty,  for  tne  purpose  of  revocation,  is 
requested  four  months  before  the  liability  m  suit  is  claimed  to  have 
occurred:  TiKhlerr.  Hofheimer,  S.  Ct  App.  Va^  December  81, 

1887. 

Inbuiukcb. 

ArbUratian  of  amount  of  16es  when  agreed  to  is  a  waiver  of 
written  notice  of  loss  but  not  of  the  provision  in  the  policy  which 
requires  assured  to  state  his  knowledge  of  the  origin  of  the  fire  and 
title  and  interest  of  the  owners :  NeSon  v.  Bound  Brook  M.  F,  L 
Cb.,  Ct  Errors  and  App.  N.  J.,  June  Term,  1887. 

Omditutim  of  ike  Vmted  Saie$  (Art  I,  §  8,  cL  4)  does  not 
apply  to  the  issuing  of  a  policy  of  insurance  by  a  company  in  one 
State  to  a  person  domicilea  in  another,  as  such  a  transaction  is  not 
commerce  within  the  constitutional  sense  of  that  word:  Lid  v. 
Commonwecdik,  S.  Ct  Penna.,  January  8, 1888. 

Doubtful  policies  are  to  be  construed  against  the  insurer  and  in 
fiivor  of  the  insured :  Id. 

Permanent  occupation  is  meant  where  the  policy  provides  for  its 
termination  on  an  increase  of  the  risk  by  occupation  of  neiehbor- 
bg  buildings  or  other  means  within  the  control  of  the  insured :  Id. 

Interstatb  Coxmeboe  Law. 

Diecrimtnation  must  consist  in  the  doin^  for  or  allowing  to  one 
party  or  place  what  is  denied  to  another ;  it  cannot  be  pi^icated 
of  action  which  is  of  itself  impartiaL  But  a  regulation  which  is 
g^eral  and  uniform  is  the  opposite  of  discrimination,  and  if  the 
result  be  favorable  to  some  localities  and  unfavorable  to  others,  it 
is  not  obnoxious  to  the  act:  Oreum  v.  Richmond  A  Danville  B.  B. 
€b..  The  Commission,  February  15, 1888. 
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License   Tax. 

Oommereial  traveler  selling  by  sample,  not  liable  to  the  penalties 
of  the  Texas  statute,  which  is  unconstitutional  as  beine  a  regula- 
tion of  interstate  commerce :  Ex  parte  Sioekian,  U.  S.  Dist.  Ct.  £. 
D.  Texas,  December  6, 1887.  (Sc^e  contra,  Ex  parte  Aeher,  8.  Gt 
Texas,  ante,  page  77.) 

Peddling  produce  or  merchandise  in  Pennsylvania  cities  of  the 
second  and  third  class  without  a  licensia  was  prohibited  by  Act  of 
June  10,  1881 ;  this  was  not  a  tax  on  a  particular  class  of  occupap 
tions  but  meraly  a  police  regulation,  and  not  obnoxious  to  §  1,  Art. 
IX,  Const.  Penua.,  providing  that  "  All  taxes  shall  be  uniform 
upon  the  same  class  of  subjects."  *  *  *  Kneeland  v.  Piitsburgk,  B. 
Ct.  Pcnna.,  November  11, 1887. 

Peddlers  may  be  classified  and  taxed  at  diflTcrent  rates  by  the 
municipal  authorities  under  the  provisions  of  the  above  act :  Id» 

Liquor  Laws. 

CULsmfieaJtum  of  all  liauor  dealers  within  five  miles  of  a  town  at 
one  rate  of  license,  and  Keepers  of  wayside  inns  at  another  rate,  is 
uniform  and  within  the  power  of  the  legislature :  Terriiory  v.  Con- 
nell,  8.  Ct  Ari.,  January,  1887. 

Oeoraia  statute,  requiring  the  consent  of  a  certain  number  of 
freeholders  (except  in  incorporated  cities  or  towns)  before  a  liquor 
license  may  be  granted,  does  not  deny  to  liquor  dealers  outsiae  of 
such  cities  or  towns  the  equal  protection  of  the  laws,  in  violation  of 
the  Const.  U.  8. :  U.  S.  v.  Rouxin,  U.  8.  C.  Ct  8.  Dist  Oa.,  Novem- 
ber 7, 1887. 

Rhode  Island  Public  Statute  (Chap.  634,  May  4, 1887,  §  1)  pro- 
hibiting any  person  from  keeping  any  intoxicating  liquors  for  the 
purpose  of  sale,  is  not  in  conflict  with  Art  I,  §  8,  Const.  U.  8., 
which  confers  upon  Congress  the  exclusive  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  States,  even  if  it 
should  incidentiuly  interfere  with  foreign  or  interstate  oommeroe: 
State  V.  Fittpatrick,  B.  Ct  R.  L,  January  7, 1888. 

Territorial  govemmmUe  can  license  and  xwulate  liquor  dealers  bj 
virtue  of  their  police  powers :  l^erriUnj  v.  Qmnellt  S.Ct  ArL,  Jan- 
nary,  1887. 

ICaucioub  Pbobecdtiok. 

Probable  eaiuie  a  question  for  the  jury  when  there  is  a  substan- 
tial dispute  over  the  fiMSts  from  which  it  is  infisrred:  Bell  v.  Mat' 
ihewi,  8.  Ct  Kan.,  December  10, 1887. 

Probable  cause  is  wanting^pr»fiia/ao»0,on dischamfrom an  amst 
made  by  the  authority  of  U.  8.  Commissioner :  Jones  v.  Finek,  8. 
Ct  App.  Va.,  November  17, 1887. 

Master  aitd  Servakt.    See  Negligence;  SaUroads. 

e  of  a  servant  before  end  of  term  for  which  he  was  en- 
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gaged  does  not  compel  him  to  enter  upon  a  new  business,  but  he 
must  use  reasonable  diligence  in  procuring  another  place  of  the 
same  kind,  in  order  to  iix  tho  amount  of  his  damages:  Fuehs  \\ 
Koemer,  Ct.  App.  N.  Y.,  Dec  mber  13,  1887. 

Failure  to  replace  defective  oppliance  for  two  weeks  after  notice 
from  employee  and  promi:^«s  of  master  to  remedy  the  defect  raises 
a  question  Sir  the  jury  to  decide  whether  the  servant  had  assumed 
the  risk :   Couiisell  v.  Hvdl^  S.  Jud.  Ct.  Mass.,  January  4, 1888. 

Negligence.    See  Rcdlroads. 

Machinery  or  appliances  of  two  kinds  being  in  general  use,  and 
skillful  persons  being  divided  in  opinion  as  to  their  relative  safety, 
the  master  who  uses  either  is  not  negligent :  Pierce  v.  Atlanta  Cot' 
ton  MUls,  S.  Ct.  6a.,  October  5, 1887. 

Question  of  law  for  the  court  arises  where  the  facts  from  which 
negli^^ence  is  sought  to  be  inferred  are  not  disputed,  and  the  infer- 
ence to  be  drawn  from  the  facts  is  unequivocal ;  otherwise  n^li- 
gence  is  a  mixed  question  of  law  and  fact :  Chteago^  ete.f  S.  S,  Co. 
V.  Odrander,  8.  Ct,  Ind.,  January  21, 1888. 

Nuisance. 

Livery  stable  is  not  prohibited  by  a  covenant  forbidding  the  erec- 
tion of  "  cow  stables  or  any  other  dangerous,  noxious,  or  unwhole- 
some or  offensive  establishment,  trade,  calling,  or  business,"  ns  by 
express  words  stables  are  separated  from  other  offensive  places ;  and 
further,  by  forbidding  a  particular  class  of  stables,  all  others  are 
free  from  the  prohibition :  Flanagan  v.  Hollingsivorth^  Ct.  App.  N. 
Y.,  January  17, 1888. 

Public  picnics  and  dances  are  not  nuisances  at  common  law  and 
cannot  be  declared  such  by  villages  incorporated  under  a  general 
law  empowering  them  to  declare  what  shall  be  a  nuisance.  The 
people  have  a  rieht  to  assemble  together  for  health,  recreation,  or 
amusement  in  Uie  open  air,  and  because  this  privilege  may  be 
abusetl  is  no  reason  for  its  denial :  Des  Raines  v.  Poyer^  S.  Ct.  111., 
January  19, 1888. 

PARTNEB8HIP&    See  Assignment  for  the  Benefit  of  Creditors, 

Practice.    See  Trusts ;  United  States  Courts ;  WUness, 

Filing  of  a  paper  is  accomplished  by  delivery  to  the  proper  offi- 
cer for  official  custody.  The  usual  file  marks  are  but  one  evidence 
of  the  filing:  County  Commissioners  v.  State  ex  rel.,  S.  Ct.  Fla., 
January,  1^8. 

At  law  a  court  of  the  United  States  may  exercise  equitable  pow- 
ers over  its  process  to  prevent  abuse,  oppression,  and  mjustic^e,  and 
in  favor  of  a  stranger  to  the  litigation  without  regard  to  citizenship, 
as  an  incident  to  the  jurisdiction  already  vested :  Oumble  v.  Pitkin^ 
B.  Ct  U.  S.,  January  9, 1888. 
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Railroads. 

Delivery  of  cattle  must  be  made  at  the  place  of  destination  and 
to  the  order  of  the  consignee,  notwithstanding  the  way  bill  contains 
li  direction  to  notify  another  person :  N,  Pania,  B.  A.  Oo.  v.  Cbn^ 
fnereial  N.  Bank,  8.  Ct  U.  8.,  October  T.,  1887. 

Delivery  of  cattle  without  requiring  the  production  of  the  bill 
of  lading  or  other  authority  of  the  shipper  renders  the  carrier 
liable,  and  a  custom  of  the  carrier  to  deliver  without  such  authority 
is  not  a  defense  where  a  wrongful  delivery  has  been  made :  Id, 

Fellow  servants ;  the  foremen  and  the  trackmen  of  a  section  gang: 
OUen  V.  8L  Paul,  etc.,  B.  B.    Co,,  8.  Ct  Minn.,  January  10,  1888. 

Employee  may  recover  damages  for  a  defective  side-stake  on  a 
lumber  car  where  the  previous  inspection  had  been  merely  casual 
and  the  company  had  no  rules  requiring  inspections :  Buahby  v.  H. 
K,  etc,,  B.  A,  Co..  Ct.  App.  N.  Y.,  November  29,  1887. 

Fire,  accidentally  destroying  cars  while  on  the  private  tracks  of 
the  cousignees,  is  not  a  risk  which  the  company  delivering  the  can 
on  to  the  private  tracks  could  be  held  accountable  for ;  tne  duties 
of  the  carrier  had  terminated  with  the  delivery  of  the  cars  on  the 

grivate  tracks :  RSLL.  C.  B.  B.  Oo.  v.  W.  iS.  L.  A  P.  B.  B.  Co., 
.a.  111.,  January  20,1888. 

Fire  communicated  by  a  looomotive  is  not  evidence  of  n^ligenoe 
in  managing  tlic  engine,  as  the  use  of  fire  in  the  engine  is  necessary 
iu  the  prosecution  of  a  lawful  business — to  wit,  the  operation  of  a 
railroad ;  hence,  the  plaintiff  must  prove  a  negligent  management 
of  the  engine :  Ckieago,  etc.,  B.  B.  Oo,  v.  Ostrandsr,  8.  Ct.  IncL, 
January  21, 1888. 

Bisk  ordinarily  incident  to  his  employment,  which  a  brakeman 
impliedly  agrees  to  take,  includes  the  increased  dangers  of  railroad- 
ing from'  rain,  snow,  ice,  etc. :  O'Bannon  v.  LouieviUe,  etc,  B.  B. 
Co.,  Ct.  App.  Ky.,  January  12, 1888. 

Traekmen  cannot  recover  for  injuries  received  from  a  snow-plow 
sent  out  in  a  storm,  where  it  is  a  rule  of  the  company  to  run  spe- 
cials without  notice  to  such  employees :  Olsen  v.  SL  Paul,  e(e.,  B. 
B.  Co.,  8.  Ct  Minn.,  January  10, 1888. 

Trains  have  a  right  of  priority  of  passage  at  a  highway  crossine, 
and  a  traveler  has  no  right  to  expect  them  to  slacken  their  speed, 
much  less  stop,  when  he  is  seen  to  cross  or  about  to  cross  the  track : 
Ohio,  eU.,  B.  B.  Co.  v.  Walker,  8.  Ct  Ind.,  January  27, 1888. 

Ticket  sold  as  good  for  fifteen  days  after  date  of  identification  of 
the  purchaser  cannot  be  used  after  the  expiration  of  the  time ;  the 
passenger  may  be  ejected  and  no  evidence  of  a  parol  yariation  of 
the  contract  can  be  admitted :  Bavoiizky  v.  L.,  etc.,  B,  B.  Co.,  8.  Ct 
La.,  January  9, 1888. 
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Repleyin. 

Coruignee  of  goods  sent  C.  O.  D.  has  not  Buch  a  title  or  ri^ht  of 
possession  in  the  goods  as  will  entitle  him  to  maintain  an  action  of 
replevin  against  the  carrier,  whether  the  deliyery  was  rightly  or 
wriYnglj  refused :  Lane  t.  Oiadvnckf  S.  Jud.  Ct  Mass.,  January  9, 

1888. 

RoADe  AND  Streets. 

Conveyance  of  land  on  a  highway,  creates  a  presumption  that  the 
title  to  the  centre  of  the  highway  is  thereby  convey ed  :  Oreen  v.  N. 
r.  Ceiit,  etc.,  R.  R.  Co.,  Ct.  A  pp.  N.  Y.,  I)ecember  23, 1887. 

Dedication  of  a  highway  may  be  inferred  from  the  laying  out  of 
a  thoroughfare  by  the  owner  of  the  ground  through  which  it  passes 
and  use  by  the  public.  And  such  dedication,  cannot  be  recalled,  so 
long  as  the  public  use  i^  maintained  and  public  accommodation 
mii^ht  be  affected  by  an  interruption  of  the  enjoyment  of  the  way: 
Union  Company  t.  Peckkam,8,  Ct.  R.  I.,  January  7, 1888. 

Dedication  of  land  for  use  as  a  street,  is  not  to  be  inferred  from 
the  fact  that  the  owner,  when  conveying,  bounds  his  ground  on  the 
side  of  a  street  laid  out  on  the  public  plan,  but  not  opened,  and 
such  grantor  may  recover  damages  for  the  land  used  in  the  street 
when  it  is  actually  opened :  In  re  Brooklyn  Street,  8.  Cu  Fenna., 
February  20, 1888. 

Express  grant  of  a  ri(rht  of  way  ma^  be  found  by  the  jury,  in  an 
action  of  trespa^^s,  for  disturbance  of  right  of  way,  where  a  tract  was 
purchased  in  1862,  without  auy  outlet  to  a  public  road,  but  with  a 
verbal  promise  of  a  right  of  way  over  other  property  of  the  grantor, 
which  was  pointed  out  by  the  grantor  and  used  by  the  grantee  until 
1885,  when  it  was  obstructed  by  a  gate :  Allen  v.  Vandervert,  S.  Ct. 
Penna.,  November  7,  1887. 

Sale. 

Aecepianee  of  merchandise  after  instructions  from  the  seller  to 
the  buyer  not  to  receive  the  articles  if  bad  waives  defects,  and  the 
agreed  price  must  be  paid,  without  regard  to  the  market  value : 
Smith  V.  New  Albany  R.  3L  Co.,  8.  Ct.  Ark.,  December  10, 1887. 

Contract  remains  executory,  even  though  the  price  has  been  paid, 
where  the  goods  are  to  be  thereafter  manu&ctured,  weighed,  desis- 
nated,  and  delivered :  Coplay  Iron  Co.  v.  Pope,  Ct.  of  App.  N.  i ., 
January  17, 1888. 

Sunday  Laws. 

Void  when  entitled  "  An  Act  making  it  a  misdemeanor  to  do  bar- 
bering  on  Sunday,"  and  makine  it  a  misdemeanor  not  only  to  do 
barbering  but  to  keep  open  bath-rooms  on  that  day :  The  act  con- 
tains more  than  one  subject,  in  violation  of  the  State  Constitution, 
and  it  would  be  void,  also,  if  it  operated  for  the  benefit  of  bath- 
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room  keepers  who  were  uot  barbers,  as  granting  a  special  privilege, 
coutrarv  to  the  constitutional  provisions :  Bagio  v.  StaU^  S.  Ct. 
Tenn.,  January  17,  1888. 

Telegraphs. 

Tax  laid  by  a  State  statute  upon  telegraph  companies  within  its 
limits  is  not  void  as  an  attempt  to  regulate  interstate  commerce : 
Attometf- General  v.  W.  V.  T.  Co,,  U  8.  C.  Ct  Dist.  Mass.,  Novem- 
ber 28,  *1887. 

Trial. 

Indrudwn  to  the  jury,  that  one  of  the  jurymen  knew  more  about 
the  specificatious  of  building  contracts  than  the  court,  is  not  errone- 
ous and  would  not  cause  a  reversal  of  the  judgment :  Bedell  v.  £r- 
rc«,  S.  Ct.  Penua.,  November  7,  1887. 

Trusts. 

Cestui  que  trust  not  a  necessary  party  to  a  snit  by  a  stranger 
Against  the  trustee  for  the  purpose  of  defeating  the  trust,  if  the 
powers  and  duties  of  the  trustee  are  such  as  to  make  his  acts  bind- 
ing on  the  cestui  que  triist  without  consent :  Vetierlein  v.  jBamea,  S. 
Ct,  U.  S.,  January  9, 1888. 

United  States  Courts.    See  Errors  and  Appeals ;  Pradice, 

Parties  will  be  arranged  according  to  the  facts  and  not  the  mere 
form  of  the  pleadings,  when  detcrmiuin;^  the  jurisdiction  :  Covert 
y.  Waldron,  U.  8.  C.  Ct.  S.  Dist.  N.  Y.,  January  3, 1888. 

Wills. 

Testamentary  eapaeiiy  is  not  to  be  doubted  merely  because  the 
testator  omits  to  bequeath  anything  to  his  relatives,  especially  when 
he  expressly  declared  to  the  scrivener,  his  determination  that  they 
should  have  nothing  out  of  his  estate:  Trast  v.  Dingier,  S.  Ct. 
Penna.,  January  8, 1888. 

Solicitations,  however  importunate  and  constraining,  cannot  of 
themselves  constitute  undue  influence ;  this  must  destroy  the  free 
agency  of  the  testator  at  the  very  time  and  in  the  very  act  of  mak- 
ing his  will :  Id. 

WrrKESS. 

Discharge  by  habeas  corpus  proceedings  will  be  granted  from  im« 
prisonmeut  under  a  notary's  mvUimus,  for  failure  to  produce  bookc 
and  papers,  where  it  appears  that  the  books  and  papers  would  be 
inadmissible  in  evidence :  Be  Beardsley,  S.  Ct.  Elan.,  December  10, 

1887. 

John  B.  Uhls. 
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DISCRETIONARY  CHARITABLE  BEQUESTS. 

Chabttably  disposed  persons,  having  no  definite  choice  as  to 
objects,  often  leave  funds  by  will  to  an  executor  or  trustee,  with 
power  in  him  to  disposeof  the  amount  to  such  charitable  objects  or 
purposes  as  he  may  think  most  deserving,  or  may  for  any  reason 
prefer ;  and  the  question  frequently  arises,  What  becomes  of  such 
a  fund  ?  Is  the  bequest  a  valid  one,  or  does  it  devolve  upon  the 
heirs  at  law  or  next  of  kin,  as  not  being  sufiSciently  and  legally 
disposed  of  by  will? 

UrsL  It  dearly  does  not  belong  to  the  executor  or  trustee 
himself.  He  has  no  personal  interest  in  the  legacy.  He  holds 
it  merely  as  trustee,  although  the  words  ''in  trust''  may  not  be 
used  in  the  will.  The  whole  language  imports  a  trust ;  and  a 
court  of  equity  could  compel  him,  if  living,  to  distribute  it  to 
iome  charities,  he  of  course  having  the  selection.  His  discre- 
tion cannot  be  taken  away,  but  he  can  be  compelled  to  exercise 
it.  This  is  practically  accomplished  by  an  order  of  the  court 
that  such  trustee  report  a  ''  scheme  for  distribution,''  according 
to  his  own  judgment,  to  be  sure,  but  to  be  approved  by  the 
court,  in  order  to  secure,  beyond  peradventure,  its  appropriation 
to  charitable  purposes :  Nichols  v.  AUen^  130  Mas&  211 ; 
Sekovler,  PetUioner,  134  Mass.  426  ;  WhiU  v.  IHUon,  140  Mass. 
351 ;  Ommaney  v.  Butcher,  Turn  &  Russ.  260. 

Second,  Does  it  go  to  the  testator's  heirs,  or  will  the  court 
administer  it  to  some  charities? 

In  England  undoubtedly  such  a  fund  would  be  distributed 
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to  charities.  No  sum  once  legally  and  sufficiently  devoted  to 
"cliarity  "  by  a  testator  is  everallowal  to  reach  the  heirs  under 
any  possible  circumstances.  It  is  established  in  that  country 
that  by  giving  it  to  charity,  the  owner  intended  that  at  all 
events  his  heirs  should  not  have  it ;  tliat  clearly  he  meant  to 
take  it  away  from  them  whatever  might  become  of  it ;  and  if, 
for  any  reason,  by  tlie  rules  of  law,  the  exact  wishes  of  the 
donor  cannot  be  carried  out,  the  law  or  equity  will  find  some 
other  charitable  objects  on  which  to  bestow  it. 

This  may  or  may  not  seem  reasonable  and  just  to  the  Ameri- 
can l^al  mind  of  the  present  day,  but  it  is,  no  doubt,  the 
established  English  law. 

In  some  American  States  such  devises,  at  least  where  the  ex- 
ecutor or  trustee  has  only  a  power,  and  not  a  legal  interest,  are 
apparently  considered  absolutely  void,  and  although  the  executor 
or  trustee  in  good  faith  select*!  some  proper  charitable  object 
and  attempts  to  exercise  the  power  apparently  conferred  upon 
him  by  the  will,  by  actually  distributing  the  fund  to  such  objeoka 
as  he  approves,  all  such  appropriations  of  the  funds  are  held 
illegal,  and  the  heirs  of  the  testator  are  allowed  to  recover  the 
same,  either  of  the  executor  himself,  or  from  those  on  whom  he 
has  bestowed  it 

In  Lepage  v.  McNamara^  6  Iowa,  124  (1857),  the  devise  was 
to  the  testator's  widow  for  life,  and  at  her  death  ^'I  direct  and 
authorize  the  Rt.  Rev.  Bishop  Loras,  or  his  successors,  to  dis- 
pose of  my  real  estate,  and  apply  so  much  thereof  to  the  church 
or  to  the  education  or  maintenance  of  poor  children,  as  he  in 
his  wisdom  may  think  proper  and  l^al.''  After  the  widow's 
death  Bishop  Loras  conveyed  by  deed  a  portion  of  the  estate 
to  the  defendants.  Hdd^  that  they  took  no  title,  but  that  the 
heirs  at  law  could  recover  the  same  in  a  real  action  against  the 
Bishop's  grantees. 

In  Bristol  v.  Bristol,  53  Conn.  242  (1885),  a  testator  gave  all 
the  rest  and  residue  of  his  estate  to  certain  trustees  named,  as  a 
permanent  fund,  the  income  of  which  was  to  be  applied  as  fol- 
lows :  three-quarters  io  certain  specified  charities,  and  as  to  the 
other  quarter  the  will  said,  **  I  authorize,  empower,  and  direct 
my  wife  to  permanently  dispose  of  the  same  for  such  charitable 
purposes  as  she  may  deem  proper."    She  did  in  writing  desig- 
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Date  oertain  charitable  institations  as  beneficiaries  of  the  fiind. 
Hdd,  nevertheless,  that  the  bequest  was  void  and  went  to  the 
hdn  at  law  as  an  intestate  estate :  And  Judge  Loomis  said,  p. 
256  :  **  Whatever  might  be  held  by  the  courts  of  England,  or 
of  those  States  which  have  adopted  the  English  doctrine  on 
this  subject,  it  is  very  clear  that  under  our  own  decisions,  which 
have  established  a  definite  rule  on  the  subject  in  this  State,  this 
bequest  cannot  be  held  valid.  It  is  well  established  with  us  that 
a  gift  to  a  charitable  use  must  designate  the  particular  charitable 
use  by  making  the  gift  to  some  charitable  corporation  whose  char- 
ter provides  for  a  charitable  use  of  its  funds,  or  to  some  particu- 
lar object  or  purpose  that  the  law  recognises  as  charitable.  It  is 
enough  if  the  object  be  mentioned,  and  the  law  can  see  that  it 
is  a  charitable  one ;  but  it  is  not  enough  that  the  gift  be  merely 
'  to  charitable  uses '  or  '  to  be  used  in  charity,'  so  long  as  no 
selection  is  made  from  the  long  list  of  recognised  charitable 
objects.  And  it  is  not  enough  that  some  person  is  named  to 
whom  is  given  the  power  of  naming  the  charity.  That  is  the 
testator's  own  matter.  It  is  his  intent  that  is  to  determine  that. 
K  he  chooses  to  leave  the  matter  wholly  to  the  discretion  of  some 
person  named,  he  can  do  so  by  making  the  gift  to  him,  leaving 
him  to  use  his  discretion  as  to  the  disposition  of  it.  In  this  case 
the  donee  takes  absolutely,  and  the  law  does  not  trouble  itself  as 
to  whether  he  acts  conscientiously  in  the  matter.  The  testator 
has  chosen  to  leave  the  matter  to  uncertainty,  and  there  the  law 
leaves  it.  The  charitable  object,  thus  required  to  be  named, 
may  be  a  benefit  to  a  class  of  persons  and  therefore  uncertain  as 
to  the  particular  persons  of  the  class  that  are  to  receive  the 
benefit.  This  uncertainty  may  make  the  bequest  void,  unless 
there  is  a  power  given  to  some  person  or  corporation  to  make  a 
selection  of  the  individuals :  WhiU  v.  lUk,  22  Conn.  60 ;  Adye 
V.  Bmiih,  44  Id.  70;  Fairfield  v.  ZotMon,  50  Id.  513 ;  CoU  v. 
Qmdock^  51  Id.  379;  Ihppan's  Appeal  from  probate,  52  Id. 
412.  Here  the  power  given  the  widow  is  not  to  select  the  par- 
ticular beneficiaries  of  a  class  named,  but  to  select  the  charity 
itself.  We  think  that  to  uphold  this  bequest,  we  should  have 
to  go  b^ond  the  utmost  limit  to  which  we  have  gone  in  up- 
holding charitable  gifts.  The  bequest  being  of  such  a  charac- 
ter, it  clearly  cannot  be  saved  by  the  act  of  the  widow  in  mak- 


216  DISCRETIONARY  CHARITABLE  BEQUESTS. 

iug  a  written  designation  of  the  charitable  purposes  which  by 
it  she  is  authorized  to  select." 

Other  States,  where  the  English  law  of  charities  is  more 
fully  adopted,  hold  such  bequests,  though  indefinite,  not  illegal, 
and  if  the  executor  or  trustee,  in  his  lifetime,  duly  selects  cer- 
tain charitable  objects  and  transfers  the  property  to  them,  they 
take  an  indefeasible  and  perfect  title,  and  the  heirs  at  law  of 
the  testator  have  no  claim  either  against  the  executor  for  such 
disposition  of  the  estate,  or  the  recipients  of  tlie  bounty :  Zei^- 
weisa  v.  James,  63  Peun.  St.  465. 

But  suppose  the  executor  or  trustee  dies  without  ever  having 
made  any  selection  or  designation  of  any  charitable  object  or 
puriK)6e,  what  becomes  of  the  l^acy  then  ?  Does  it  in  such 
event  revert  to  the  heirs  or  next  of  kin  of  the  testator,  or  can  it 
be  by  some  other  power  still  applied  to  charitable  objects  to 
be  otherwise  selected  or  designated?  No  doubt  in  England 
this  can  be  done,  since,  as  we  have  before  stated,  no  gift  intended 
for  charity  is  there  ever  allowed  to  fail.  Whether  the  same 
rule  prevails  in  America  may  depend,  in  part  at  least,  upon  the 
answer  to  another  question,  viz. :  Is  this  done  in  England  by 
a  Court  of  Equity,  in  its  ordinary  capacity  as  a  Court  of  Chancery, 
or  does  the  Lord  Chancellor,  on  behalf  of  the  Crown,  as  Parens 
Patriae,  seize  and  hold  it,  as  the  general  constitutional  trustee 
for  all  charities,  and  distribute  it  according  to  the  order  and 
direction  of  the  sovereign  as  he  by  his  sign  manual  may  direct? 
If  the  latter  be  the  English  method,  it  is  quite  certain  that  in 
America  the  legacy  would  go  to  the  heirs  of  the  testator,  since 
no  court  in  America  has  this  prerogative  power.  It  is  not  a 
judicial  power  at  all,  but  wholly  a  ministerial  one. 

To  be  sure,  the  Chancellor  in  England  makes  his  order  for  such 
distribution,  but  it  is  only  because  he  is  the  keeper  of  the  King's 
conscience,  and  his  mouth-piece,  as  it  were,  for  this  purpose,  and 
the  King  himself,  by  his  proper  officer,  sends  his  letters  missive 
to  the  court,  indicating  how  it  should  be  distributed.  That  our 
courts  do  not  possess  this  extraordinary  power  is  universally 
agreed,  whatever  other  differences  exist  In  regard  to  the  law  of 
charities  in  the  different  States.  See  Fontain  v.  Ravend,  17  How. 
369 ;  JacJcson  v.  Phillips,  14  Alien,  576,  Gray,  J.;  Dickson  v. 
MoTUgomery,  1  Swan,  348 ;  Grimes  v.  Harmon,  35  Ind.  230 ; 
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Ltpagt  V.  MoNamaraf  5  Iowa,  146 ;  Moore  v.  Moore,  4  Daua^ 
366. 

This  carries  us  back  to  the  qaestion,  when  does  an  English 
court  administer  a  charitable  legacjr,  by  virtae  only  of  its  extra- 
ordinary power,  on  behalf  of  the  Crown,  and  not  as  a  Court  of 
Equity  merely  ?    In  five  well  marked  oltfes  of  cases : 

1.  Where  the  gift  is  for  some  illegal  object. 

2.  When  the  spediic  charitable  object  mentioned  in  the  will 
is  not  in  existence. 

3.  Where  the  bequest  is  positively  declined. 

4.  Where  the  legacy  is  wholly  indefinite,  and  the  will  provides 
no  means  of  making  it  definite. 

6.  When  the  will  is  in  terms  indefinite,  but  points  out  some 
means  of  making  it  definite,  which  means  wholly  fail  before  the 
event  takes  place. 

1.  When  tiie  gift  iefor  gome  unlawful  purpoee. 

This  will  best  appear  from  a  few  illustrations.  Thus  in  Rex 
V.  Lady  PorUnffUm,  1  Salk.  162  (1693),  the  devise  was  to  Lady 
Portington,  '^  for  the  good  of  the  testator's  soiil."  It  was  held 
to  be  void,  as  being  for  a  '' superstitious  uaef  but  that  the 
legacy  should  not  go  to  the  heirs,  since  **  the  King  shall  order 
it  to  be  applied  to  a  proper  use.''  In  Da  Cbeta  v.  De  Pae,  1 
Ambl.  228 ;  2  Swanst.  489,  note ;  1  Dick.  258  ;  2  Ambl.  712, 
a  legacy  of  1 ,200  pouuds  was  given  to  establisli  a  ''  J&suba,"  or 
assembly  for  reading  the  Jewish  law  and  educating  people  in 
the  Jewish  religion.-  This  was  also  declared  to  be,  at  that  time, 
ill^l,  and  was  disposed  of  by  the  Crown,  1,000  pounds  of  it 
being  given  to  the  Foundling  Hospital  in  London.  In  l8(uic  v. 
Gomperiz,  cited  in  7  Ves.  61  and  Ambl«  228,  note,  an  annuity  of 
40  pounds  a  year  was  given  for  the  support  and  maintenance  of 
a  Jewish  synagogue ;  which  being  supposed  to  be  in  conflict 
with  Christianity  and  therefore  ill^al,  it  was  ordered  by  the 
court  that  the  Attorney-General  **  apply  to  the  King  for  a  sign 
manual  to  ap|ioint  and  direct  to  what  charitable  uses  said  annuity 
shall  be  appropriated."  In  Qtry  v.  Abbot,  7  Ves.  490  (1802), 
before  Sir  William  Grant,  Master  of  the  Rolls,  a  legacy  for 
educating  poor  children  in  the  Roman  Catholic  faith  was  thought 
to  be  illegal,  and  was  administered  under  the  King's  sign  man- 
ual to  other  charities.    So  in  Atlomey- General  v.  Todd,  1  Keen, 
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803  (1836),  a  devise  for  the  support  of  a  Roman  Catholic  priest 
met  with  like  fate.  See.  also,  <S7//w  v.  Quinlan,  IG  Irish  Ch.  R. 
191  (1864).  No  doubt  under  or  since  the  enabling  acts  iu 
Great  Britain,  some  if  not  all  the  aforesaid  bequests  would  now 
be  held  valid  and  go  to  the  purposes  named  ;  and  in  America, 
no  doubt,  they  would  be  held  good  without  any  special  statutes  on 
this  subject.  For  in  this  country,  where  no  religious  denomina- 
tion, doctrine,  or  form  of  worship  is  forbidden  by  hiw,  so  long 
as  the  public  peace  is  not  disturbed,  there  is  no  such  thing  as  a 
'^  superstitious  use,"  and  bequests  of  this  kind  would  not  for 
that  reason  be  invalid.  See  3feUiodist  Church  v.  Remington,  1 
Watts,  218 ;  Gaw  v.  JVUhite,  2  Dana,  170;  Hughes  v.  Daly,  49 
Conn.  34 ;  Magill  v.  Brown,  Brightly,  373 ;  Ex  parte  Schouler, 
134  Mass.  426 ;  Quinn  v.  Shields,  62  Iowa,  129. 

Second.  The  second  class  of  cases  is  where  the  specific  object 
of  charity  stated  in  the  bequest  is  not  in  existence  or  cannot  be 
identified. 

Thus,  in  Simon  v.  Barber,  Tamlyn,  14  (1829),  the  I^cy  was 
given  **  to  the  Guernsey  Hospital,  to  be  applied  toward  carry- 
ing on  the  charitable  designs  of  said  corporation.^'  There  was 
no  hospital  by  that  exact  name  in  the  island  of  Guernsey,  though 
there  were  two  hospitals  of  a  somewhat  similar  name ;  but  the 
master  to  whom  the  case  was  referred,  having  reported  that  he 
was  unable  to  determine  what  hospital  the  testator  meant|  the 
Master  of  the  Rolls  said — '^  The  Guernsey  Hospital,  the  partio- 
nlar  charitable  object  of  the  testator,  has  failed,  but  it  remains 
with  the  Crown  to  signify  to  what  charitable  purposes  this  fund 
shall  be  applied.  Whenever  a  charitable  object  fails,  from  what- 
ever cause,  the  Crown  has  a  right  to  interfere.''  Sandford  v. 
Gibbons,  3  Hare,  195,  note  (1829),  and  Ihorley  v.  Byrne,  Id. 
(1830),  are  exactly  like  it.  See  also  Loscombe  v.  Wiwtringham, 
13  Bcav.  87,  7  Eng.  L.  &  Eq.  164  (1851). 

Third,  So,  too,  where  the  bequest  is  declined  by  the  charitable 
institution  to  which  it  was  given .  In  Denyer  v.  2>ruoe,Tamlyn,  32 
(1829),  2,000  pounds  was  giv^n  to  the  University  of  Oxford,  and 
40  pounds  per  annum  to  another  institution,  which  being  de- 
clined. Sir  John  Leach  said — ^^  The  l^acy  of  2,000  pounds 
and  the  annual  payment  of  40  pounds  having  been  refused  by  the 
charitable  institutions  on  which  the  testatrix  conferred  them, 
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those  bequests  have  consequently  failed.  It  results,  therefore, 
that  it  rests  with  the  Crown  to  direct  the  charitable  i)urpose8  to 
which  they  shall  be  applied/' 

Fourth,  When  the  gift  is  wholly  general,  indefinite  in  its 
terms,  and  points  out  no  specific  object  or  class  of  objects,  and 
names  no  ])erson  authorized  to  select  any  objects,  as  of  a  gift 
merely  to  **  charitable  purposes.'^ 

Thus,  in  AUamei/'Oeneral  v.  Matthews,  2  Lev.  167  (1676), 
the  gift  was  to  certain  persons,  in  trust,  *'  for  the  poor  in  gen- 
eral, forever.''  Lord  Nottingham  held  ^Hhat  the  Commission- 
ers of  Charitable  Uses  have  nothing  to  do  with  it,  but  it  was  to 
be  determined  by  the  King  himself  in  this  court,  upon  an  infor- 
mation by  the  Attorney-Geueral  in  behalf  of  the  King."  And 
afterward,  ^*  the  King  directed  it  should  be  given  to  the  main- 
tenance of  the  mathematical  scholars  in  Christ's  Hospital." 
The  same  case  apparently  is  reported  in  Finch,  245,  under  the 
name  of  AUornetf-General  v.  Peacock.  In  Clifford  v.  FraneUf 
Freem.  330  (1679),  the  devise  was  simply  **  to  pious  uses,"  and 
the  rule  is  thus  stated :  ^^  When  money  is  given  to  a  charity 
without  expressing  what  charity,  then  the  King  is  the  disposer 
of  the  charity,  and  a  bill  ought  to  be  preferred  in  the  Attorney- 
General's  name  for  that  purpose ;  but  if  the  charity  be  ex- 
pressed, then  it  is  in  the  power  of  the  Commissioners  for  Char- 
itable Uses."  In  Attorney- General  v.  Baxter,  1  Vem.  247  (1648), 
the  gift  was  of  600  pounds  to  John  Baxter,  the  author  of  the 
Saints'  Best,  to  be  distributed  by  him  amongst  sixty  pious 
ejected  ministers.  On  account  of  the  vagueness  and  generality 
of  the  gift,  the  King,  on  the  information  of  the  Attomey-Gren- 
eral,  ordered  jl  to  be  given  to  Chelsea  College.  Although  this 
decree  was  afuerward  reversed  in  2  Vern.  105,  on  the  ground 
that  Mr.  Baxter  had  the  power  to  select  the  ministers  and  so 
it  could  be  made  certain,  and  was  therefore  valid,  yet  the  prin- 
ciple that  the  Crown  had  \}ie  sole  power  of  distributing  general 
l^cies  was  not  impugned.  In  AttomeJf'G^eneral  v.  Herrich,  2 
Ambl.  712  (1772),  the  devise  was  to  the  defendant  Herrick  and 
others,  upon  trust,  to  be  applied  to  ''  charitable  and  pious  uses." 
The  Lord  Chancellor  (Apslby)  said,  "  There  is  no  objection  to 
the  uncertainty  of  the  object,  for  the  King  may  appoint,"  and 
he  added,  '^  that  he  had  concluded  to  apply  to  his  Majesty,  as 
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Lord  Nottingham  did  in  Attorney-General  v.  PeacacL'*  And 
this  was  done  and  a  decree  made  accordingly.  In  Ware  v. 
Attomejf'Oeneraly  3  Hare,  195,  note  (1824),  the  testator  devised 
all  the  rest  and  residae  *'  to  the  poor."  Declaration  that  the 
residue  ought  to  be  disposed  of  in  charity,  '^  as  his  Majesty  shall 
be  pleased  to  direct,'^  and  decree  was  made  'Hhat  it  be  trans- 
ferred and  paid  to  such  person  or  persons  as  his  Majesty  by 
royal  sign  manual  should  be  pleased  to  appoint.  One  of  the 
most  recent  and  interesting  cases  under  this  head  is  that  of  Kane 
V.  Oosgrave,  10  Irish  R.  Eq.  211  (1876).  Peter  Doyle  by  his 
will  left  1,400  pounds  ''all  to  be  given  for  charitable  jpurposes,'' 
but  clothed  no  one  with  the  power  of  selection.  His  executor  filed 
a  bill  for  the  administration  of  assets,  and  suggested  a  scheme 
for  its  distribution.  The  court  declared  they  could  not  dis- 
tribute a  fund  bequeathed  for  charitable  purposes  generally,  or 
approve  of  a  scheme  respecting  it,  unless  authorized  to  do  so  by 
letters  missive  under  the  sign  manual.  And  the  mode  of  ob- 
taining such  royal  assent,  and  the  exact  form  of  the  letters  mis- 
sive in  such  cases,  is  fully  set  out  in  the  report.  This  is  a  very 
instructive  case,  and  seems  to  render  unnecessary  any  further 
discussion  of  this  branch  of  the  subject. 

Having  thus  laid  the  foundation  wc  come  directly  to  the 
question,  what  is  the  efiect  of  the  executors  or  trustee's  death, 
without  having  selected  any  objects  of  charity?  Let  us  consider 
the  cases  which  bear  immediately  upon  the  proposition  thus 
involved. 

Fifth.  Where  the  gift  is  general  in  its  own  terms,  but  points 
out  some  mode  by  which  specific  objects  may  be  selected,  as  by 
giving  a  discretion  to  some  person  or  persons,  and  such  mode  of 
selection  entirely  fails.  Here  also  the  English  Courts  do  not 
supply  the  missing  discretion  by  distributing  the  fund  upon  a 
scheme  of  their  own,  but  turn  over  the  fund  to  the  King  to  be 
appropriated  under  his  sign  manual.  It  may  be  the  line  has 
not  always  been  drawn  distinctly,  for  whether  the  fund  is  dis- 
tributed by  the  court  or  by  the  Crown,  the  result  is  the  same  to 
the  heirs,  and  the  mode  of  distribution  is  unimjiortant ;  and  the 
main  question  often  discussed,  is  whether  the  fund  goes  to 
charity  or  to  the  heirs,  and  if  to  the  former,  the  mode  or  manner 
of  the  distribution  is  not  much,  if  at  all,  considered.    But  the 
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general  drifl  of  the  cases  is  plain.     Let  us  oonsider  a  few  of 
thenu 

In  AUomty-General  v.  Syderfen,  1  Vern.  224,  cited  in  7  Ves. 
43  note  (1683),  the  bequest  was  of  one  thousand  pounds,  ^^  to 
be  applied  to  such  charitable  uses  as  he  (the  testator)  had  hy 
writing  under  his  hand  formerly  appointed/'  After  the  testator's 
death,  no  such  writing  could  be  found. 

The  Ld.  Keeper,  Guilford,  said,  **  It  is  no  question  but  the 
charity  being  now  general  and  indefinite  (this  writing  not  being 
found)  the  application  of  this  money  is  now  in  the  King." 
And  by  his  order,  it  was  given  to  the  mathematical  boys  iu 
Cihrist's  Hospital.    The  same  principle  was  involved  in  the  sub- 
sequent case  oi  AUomey^General  v.  BerrymaUj  Dick.  168  (1755) 
in  which  C.  by  will  gave  five  hundred  pounds  ''to  be  disposed 
of  in  charity  at  the  discretion  of  Dr.  Berryman."    Dr.  Berry- 
man  never  disposed  of  any  of  the  fund  in  his  lifetime,  but  at 
his  death,  directed  in  his  will  that  his  brotlier,  the  defendant, 
should  dispose  of  it  at  his  discretion.    The  executor  of  the  testa- 
tor filed  a  bill  for  instructions  to  know  whether  he  could  safely 
pay  over  the  money  to  the  defendant.    Ld.  Hardwicke,  the 
most  consummate  equity  judge  that  ever  sat  in  an  English  Court 
of  CSianoery,  held  the  legacy  to  be  a  good  and  subsisting  l^ai^ 
for  charity;  ''but  as  Dr.  Berry  man  had  not  executed  the  trust 
reposed  iu  him,  it  rested  with  the  Crown,  and  therefore  recom- 
mended it  to  the  parties  to  apply  to  his  Majesty  to  dispose  of 
the  legacy."    This  was  done  and  the  legacy  distributed  accord- 
ingly.    This  seems  to  be  a  direct  answer  to  the  question  under 
consideration,  and  has  never  been  doubted,  so  far  as  our  re- 
searches extend.     In  Atiomey-Oeneral  v.  Flcldier,  6  Law  J. 
Ch.  (N.  S.)  76  (1835),  the  testatrix  bequeathed  "the  rest  and 
residue  of  her  estate  to  her  sister  Aun,  but  the  principal  and 
interest  of  several  annuities  as  they  fell  in,  she  gave  to  charit- 
able purposes  which  should  thereafter  be  specified,  or  iu  default 
of  which,  according  to  the  best  judgment  of  the  Rev.  Dr.  John 
Maddy,  the  sole  executor  of  her  last  will."    The  testatrix  died 
without    having    s{)ecified  any  charitable  pur])oses,  and   Dr. 
Maddy  renounced  probate  of  the  will  and  declined  the  trusts, 
but  proposed  to  nominate  the  charitable  objects  of  the  bequest. 
Hdi^  that  he  could  not  do  so,  but  that  "the  disposition  was  not 
Voi^  XXXVI.— 20 
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by  a  scheme,  but  it  ought  to  be  disiK)scd  of  ia  charity^  in  such  a 
manner  as  the  King,  by  sign  manual  might  direct."  So  in  iJ^ 
Dickason^  3  Hare,  195,  note  (1837),  there  was  a  bequest  '^  to  ten 
such  charities  as  the  testator  should  name,  one  hundred  pounds 
to  each.  If  he  should  not  name  them,  then  the  executors  to 
make  the  disposition/'  The  testator  did  not  name  any  charity 
and  the  executors  declined  to  act.  It  was  ordered  that  the  ex- 
ecutors pay  the  residue  of  one  thousand  pounds  ''  to  such  \icv- 
flons  as  her  Majesty  should  by  sign  manual  appoint  for  the  use 
of  such  charities,  and  in  such  proportions,  as  her  Majesty  should 
under  her  royal  sign  manual  appoint." 

A  comparatively  recent  case  in  Ireland  illustrates  the  English 
lav  in  the  class  of  charities  we  are  now  considering  with  great 
distinctness.  There  a  testator  bequeathed  his  estate  ''  to  Wil- 
liam Russell  to  be  by  him  applied  for  such  pious  purposes  and 
OSes  as  should  appear  to  him  most  conducive  to  the  honor  and 
glory  of  God,  and  the  salvation  of  my  soul."  Upon  argument, 
the  bequest  was  held  valid  in  its  nature  as  a  charitable  bequest, 
and  by  consent  of  the  tnuUe  it  was  referred  to  a  Remembrancer 
to  report  a  scheme  of  distribution,  but  before  he  made  a  report, 
the  trustee  died.  The  court  decided  that  although  they  had 
thus  far  acted  as  a  Court  of  Equity  by  consent  of  the  trustee, 
yet  {hat  his  death  entirely  changed  the  case,  and  that  after  his 
death,  the  distribution  of  the  charity  belonged  to  the  Crown: 
Felan  v.  Ruseell^  4  Irish  Eq.  R.  701  ;  Longf.  &  Towns.  674 
(1842).  The  argument  is  better  reported  by  the  first  reporter, 
the  judgment  by  the  latter.  The  case  is  also  m)pch  in  point 
upon  the  case  supposed.  Here  the  trustee  having  the  discre- 
tionary power  of  selection,  died  before  his  scheme  of  distribution 
was  fully  settled  upon ;  in  the  case  supposed,  he  dies  before  any 
plan  is  attempted.  The  result  reached  in  these  cases  cited  under 
this  fifth  head,  seems  to  be  a  logical  consequence  from  the  rule 
so  well  established  by  the  cases  cited  under  the  fourth  head.  For 
what  practical  difference  can  there  be,  between  a  bequest  abso- 
lutely indefinite  in  the  first  instance,  and  one  which  becomes  so 
by  matter  ex  poet  facto,  and  before  any  action  taken  to  carry  the 
bequest  into  effect?  In  Moggridge  v.  Uiackwell,  7  Yes.  83 
(1802),  Ld.  Eldon  declared  that  it  was  ''  very  difficult  to  raise 
a  solid  distinction  between  them."    Might  he  not  have  used 
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still  stronger  language?  If  a  legacy  is  given '' to  A.  B.  for 
cbaritable  pur(>oses"  anil  stops  tlierei  without  doubt  an  English 
court  could  administer  it  only  under  the  sign  manual.  But  if 
it  be  to  A.  B.  for  such  charitable  purposes  as  he  may  select, 
and  A.  B.  dies  before  he  sees  fit  to  dispose  of  any  of  the  fund, 
the  additional  clause  becomes  entirely  inoperative  and  impossi- 
ble, and  the  same  indcfiniteness  now  arises  by  the  death  of  A. 
B.  as  would  have  existed  had  he  never  been  named  as  trustee, 
or  never  had  any  discretion  given  him  to  distribute  the  fund. 
We  may  reach  the  same  result  by  a  somewhat  different  path. 
It  seems  obvious  that  the  language  used  by  the  testator  in  the 
supposed  case  indicates  a  personal  trust  and  confidence  in  the 
discretion  of  A.  B.  Now  it  is  a  well  settled  principle  of  the 
law  of  trusts,  that  if  a  gift  is  dependent  upon  the  discretion  of 
one  trustee,  it  does  not  devolve  upon  another,  though  a  successor 
in  the  trust.  In  Hibbardv.  Lamb,  1  Ambl.  309  (1755),  E. 
B.  by  will  gave  the  residue  of  her  estate  '^to  be  disposed  of  in 
charity  to  such  ])ersons,and  in  such  manner  as  her  (four)  execu- 
tors, or  the  survivors  of  them,  should  think  fit."  Two  of  the 
trustees  died,  and  on  a  bill  to  appoint  two  successors,  lid. 
Hardwicke  made  the  appointment,  but  he  said — ^''The  new 
trustees  could  not  dispose  of  the  residue  in  charity,  for  as  the 
testator  had  conferred  that  power  upon  her  executors  only,  the 
court  could  not  give  it  to  the  new  trustees.'^ 

Of  course,  if  the  discretion  had  been  vested  in  A.  B.  and  hU 
micce8$or8,  then  the  rule  is  entirely  difierent.  Then  the  mode 
of  selection  is  not  exhausted  by  the  death  of  the  first  trustee. 
The  testator  has  provided  an  endless  ehain.  This  was  the  point 
of  the  decision  in  Loring%  v.  Marsh,  6  Wall.  337 ;  Paice  v. 
Archbishop  of  Oanterbury,  1 4  Ves.  364.  But  suppose  no  such 
language  of  perpetuity  is  found  in  the  will,  it  means  to  say,  I 
give  the  same  to  A.  B.  to  be  disposed  of  by  him,  for  such 
charitable  purposes  as  he  may  think  proper,  and  if  he  does  not 
think  proper  to  so  dispose  of  it,  I  do  not  give  it  to  charity.  If 
this  were  distinctly  so  expressed,  unquestionably,  even  in  Eng- 
land, the  estate  would  go  to  the  heirs  at  law :  De  Hiemminea  v. 
De  Bonneval,  5  Buss.  288  (1828).  One  other  test  may  be  sug- 
gested. Suppose  the  executor  or  trustee  named  in  the  will,  to 
whom  a  fund  is  given  to  be  disposed  of  by  him  to  such  charities 
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as  he  may  select,  should  die  before  tlie  testator  and  no  other  is 
appointed  in  his  place  by  the  testator,  what  becomes  of  the  fund 
then?  Will  it  go  to  the  heirs  at  law,  or  will  an  English  Court 
dispose  of  it  in  some  method  to  charities?  This  exact  question 
was  answered  in  favor  of  the  heirs  in  the  late  case  of  Chamber^ 
layne  v.  Broekdi,  41  L.  J.  Cli.  789  (1872),  in  which  the  testator 
left  a  legacy  of  one  hundred  ]M»und3  to  each  of  several  nephews 
and  nieces, ''to  beapplieil  by  each  of  tbem  to  such  charitable 
purposes  as  each  may  think  most  advisable/^  Some  of  them 
died  before  the  testatrix,  and  the  next  of  kin  applied  for  distri- 
bution of  such  deceased  trustee's  share  among  themselves.  The 
Attorney-Greneral  contendeil  that  such  fund  should  still  be 
devoted  to  charity,  but  the  Master  of  Rolls  said :  ''The  legacies 
to  such  charitable  objects  as  the  nephews  and  nieces  shall  select, 
must  be  considered  as  lapsed  legacies  in  cases  where  the  persons 
to  select  died  in  the  testator's  lifetime.  The  l^acies  were  not 
given  to  any  particular  charity,  for  then  tliey  would  be  sujh 
ported ;  but  the  charity  is  to  be  selected  by  a  person  who  died 
before  the  will  came  into  operation  by  the  testatrix's  death,  and 
therefore  the  object  of  the  gid  cannot  be  ascertained." 

If  we  could  properly  rest  here,  the  question  we  are  now  con- 
sidering would  seem  to  have  but  one  answer,  viz. :  that  courts 
of  equity,  as  such,  never  dispose  of  such  funds.  But  there  is  a 
large  class  of  cases  in  England  which  are  often  relied  upon  as 
establishing  a  different  doctrine  from  that  just  advanceil,  but 
when  carefully  examined  we  think  may  be  entirely  distinguished 
from  the  cases  before  cited.  The  most  important  of  them  all 
is  Moggridge  v.  Ihackwelly  7  Vcs.  36,  before  Ixl.  Eldon  in 
1802.  There  the  bequest  was  in  these  words:  "  I  give  all  the 
rest  and  residue  of  my  personal  estate  unto  James  Vaston,  of 
Clapton,  Middlesex,  gentleman,  his  executors  and  administra- 
tors, desiring  him  to  dispose  of  the  same  in  such  charities  as  he 
nhall  think  fit,  recommending  poor  clergymen  of  large  families 
and  good  characters."  Vaston,  the  trustee,  died  before  the  tes- 
tatrix, but  she  did  not  make  any  new  appointment,  though  aware 
of  his  decease.  The  rest  and.  residue  amounted  to  50,000  pounds, 
and  upon  a  bill  in  equity  three  questions  were  elaborately  and 
ably  argued,  viz. :  (1)  Whether  the  charity  had  wholly  failed, 
and  so  the  property  went  to  the  next  of  kin;    (2)  If  not, 
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whether  it  should  be  disposed  of  by  the  King  under  his  sign 
manual;  or  (3)  Whetlier  it  should  be  distributed  according  to  a 
scheme  prepared  by  a  master,  under  the  direction  of  the  court. 
And  Lord  Eldon,  with  many  doubts  whether  he  was  justi- 
fied in  taking  jurisdiction  as  equity  judge,  even  in  that  case, 
affirmed  Lord  Trublow's  decree  in  the  same  case  made  in  1 
Yes.  464  ;  3  Bro.  C.  C.  517  ;  viz. :  that  a  court  of  equity,  as 
such,  could  carry  out  the  trust  by  scheme,  but  it  was  because, 
and  solely  because,  the  testator  had  indicated  the  kind  or  class 
of  persons  as  the  objects  of  his  bounty.    Or,  as  stated  in  the 
case  by  Lonl  Thurlow,  in  1  Yes.  476, ''  because  the  testatrix 
has  recommended  a  more  particular  charity  than  the  general 
one,"  and  the  decree  was  made  to  have  particular  regard  to  that 
recommendation.      This  still   more  clearly  appears  from  the 
report  in  3  Bro.  C.  C.  628.    There  the  genua  and  species  were 
mentioned,  but  not  the  individuals.     In  the  case  now  supposed, 
neither  the  individuals  nor  the  species  are  indicated ;  nothing  but 
the  genua,  i.  «.,  '^  charitable  purposes.''    One  case  seems  to  fall 
on  one  side  of  the  line,  one  on  the  other.     And  this  exact  dis- 
tinction runs  through  all  the  cases  before  and  since.    Thus  in 
AUomey-General  v.  Hickman,  2  Eq.  Cas.  Ab.  194  (1732),  the 
charity  was  administered  by  the  court  (Lord  Kino,  Ch.),  after 
the  trustee's  death,  because  the  testator  had  mentioned  ^^  non- 
conformist ministers "  as  the  objects  of  his  bounty,  and  only 
left  to  the  discretion  of  the  trustees  *^  the  particular  method  how 
to  dispose  of  it.",    s.  c.  Kel.  34,  No.  24.    So  in  JVhite  v.  }VkUe, 
1  Bro.  C,  C.  12  (1778),  where  the  l^acy  was  "to  the  Lying-in 
Hospital,  and  if  there  should  be  more  than  one,  then  to  such 
of  them  as  his  executor  should  appoint."     The  testator  aft;er- 
ward  struck  oat  the  name  of  his  executor  from  his  will,  and 
died  without  appointing  another.    Lord  Thurlow  sent  it  to  a 
master  to  determine  to  which  Lying-in  Hospital  it  should  be 
paid ;  but  it  was  because  the  testator  had  "named  a  particular 
charity  as  a  residuary  legatee,"  and   the    only  question  was 
"  how  the  trust  should  be  carried  into  execution."     Precisely 
the  same  feature  existed  in  ilills  v.  Farmer,  19  Ves.  483  (1815), 
better  reported  in  1  Mer.  65,  viz.:  a  mention  of  some  particu- 
lar objects  of  the  bounty.     It  reads  :  *'  The  rest  and  residue  of 
all  my  effects,  I  direct,  may  be  divided  for  promoting  the  gospel 
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in  foreign  parb^^  and  in  Eni^land  in  bringing  np  ministers  in 
different  seminaries^  and  other  charitable  purposes  as  I  do  in- 
tend to  name  hereafter^  after  all  my  worldly  property  is  dis- 
posed of  to  the  best  advantage."  The  great  question  involved 
was  whether,  having  mentioned  some  ]iarticular  objects,  the 
fund  was  to  be  lost  and  go  to  the  heirs,  merely  because  the  tes- 
tator said  he  intended  to  mention  other  charitable  purposes,  but 
did  not.  The  decree  was  made  upon  a  scheme,  **  r^ard  being 
particularly  had  to  the  charitable  intentions  denoted  by  the  tes- 
tator, but  not  so  as  to  confine  the  bequest  to  those  only."  "  It 
is,"  said  the  court,  ''as  if  a  testator  should  give  his  pro|)erty  to 
A.  and  B.  and  such  others  as  he  should  name,  but  never  named 
any,  A.  and  B.  would  not  lose  their  part  whatever  it  be."  So 
in  AUomejf'Oenera^  v.  Gladdone,  13  Sim.  7  (1842),  the  bequest 
was  "  to  T.  R.  fifteen  thousand  pounds,  to  be  by  him  applied 
for  the  use  of  Roman  Catholic  priests  in  and  near  London,  at 
his  absolute  discretion."  And  although  T.  R.  died  before  the 
testator,  yet  the  court  had  no  difficulty  in  disposing  of  it  by  a 
scheme,  because  the  class  of  beneficiaries  was  distinctly  pointed 
out  by  the  testator,  and  the  discretion  was  only  as  to  the  par- 
ticular priests  and  the  amount  to  be  paid  to  each.  So  in  Reeve 
V.  Uie  AUomejf'Oeneraly  3  Hare,  191  (1843),  the  bequest  vma  to 
two  named  societies,  in  trust  to  pay  ''  the  house  rent  of  seven  or 
more  country  laborers,  who  could  produce  from  some  clergyman 
proper  certificates  of  the  honesty,  sobriety,"  etc.  And  although 
the  societies  named  as  trustees  renounced  the  trust,  the  court  dis- 
tributed the  fund  by  a  scheme,  because  ''  in  this  case  (p.  197)  the 
objects  of  the  trust  are  pointed  out  with  great  minuteness." 
See  also  Hayier  v.  TV^o,  6  Russ.  113  (1828).  Ho  in  MaHin  v. 
Margham^  14  Sim.  230  (1844),  the  S])ecific  object  of  the  clmrity 
was  mentioned,  viz.:  '^Tlie  Parish  charity  schools  of  this 
county."  Therefore,  the  expressed  object  being  held  a  l^al 
impossibility,  the  court  had  no  difficulty,  relying  upon  ilogg^ 
ridge  v.  ThackweUj  to  carry  it  out  by  a  scheme, ''  having  rq;ard 
to  the  objects  specified  in  the  will."  So  in  Copinger  v.  Orchanej 
11  Ir.  Eq.  N.  S.  429  (1877),  the  bequest  was  to  Rt.  Rev.  \Vm. 
Keane,  ^'  to  be  applied  by  him  in  his  discretion  for  such  charit- 
able purposes  as  he  may  think  fit,  for  the  purpose  of  promoting 
the  honor  and  glory  of  God,  and  the  advancement  and  benefit 
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of  the  Roman  Catholic  Religion."  The  trustee  died  witliout 
exercising  tlie  discretion,  inter  vivos,  but  lefl  a  will  indicating 
two  specified  objects,  viz. :  the  College  of  Fermoy  and  the 
Cathedral  at  Queenstown.  Held,  that  because  of  this  specifica- 
tion of  objects,  the  case  was  taken  out  of  the  class  of  gifts  which 
required  the  disposition  to  be  by  sign  manual,  and  therefore 
might  be  carried  out  by  a  scheme,  distinguishing  Felon  v. 
Ru89eil,  4  Ir.  Eq.  701.  So  in  OiUan  v.  GUlan,  1  L.  R.  Ireland 
Ch.  Div.  114  (1878),  a  legacy  of  "Two  hundred  pounds  to 
some  orphanage  that  I  may  name  hereafter,"  was  held  good 
altliough  the  testator  died  without  naming  any ;  liecause  by  the 
use  of  the  word  '^  orphanage"  he  had  specified  the  objects  of  his 
bounty.  Just  the  converse  of  Attorney- Getieral  v.  Syderfen, 
before  stated.  Schoulery  Petitioner,  134  Mass.  426,  easily  falls 
into  line  under  this  head,  for  there  was  a  specific  object,  viz. : 
"masses,"  etc.;  that  is  masses  and  other  purposes  of  a  like 
character. 

The  reason  for  this  distinction  is  obvious.  Where  there  is 
any  intimation  by  the  testator  as  to  the  objects  of  his  bounty, 
the  courts  of  equity  will  take  jurisdiction,  because  they  con- 
sider themselves  bound  to  conform  as  near  as  possible  to  the 
wishes  of  the  testator,  and  this  is  the  meaning  of  the  word  ey- 
prdff,  whereas,  when  the  Crown  disposes  of  it,  it  has  the  power 
to  act  arbitrarily,  without  any  regard  to  the  supposed  wishes  of 
the  testator ;  and  some  of  the  cases  show  how  far  removed  the 
object  benefited  was  from  that  near  the  testator's  heart.  The 
doctrine  otey-pr^  is  a  judicial  doctrine,  not  a  ministerial  one  at 
all.  And  after  examining  all  the  cases  on  the  subject,  Lord 
Eldon,  in  7  Ves.  says :  "  The  general  principle  thought  most 
reconcilable  to  the  cases  is,  that  where  there  is  a  general  indefi- 
nite porpose,  not  fixing  itself  upon  any  object,  as  this  in  a  de- 
gree does,  the  disposition  is  in  the  King  by  sign  manual ;  but 
where  the  execution  is  to  be  by  a  trustee,  with  general,  or  some 
objects,  pointed  out,  there  the  court  will  take  administration  of 
the  trust."  In  that  case,  there  was  not  only  a  trustee  named, 
bat  some  objects  or  class  of  objects  clearly  pointed  out,  viz. : 
''poor  clergymen  with  large  families  and  good  characters."  No 
less  than  four  ear  marks  to  indicate  for  whom  his  bounty  was 
intended.    But  if  a  trustee  be  named,  and  no  objects  are  pointed 
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oaty  the  circle  of  application  is  coextensive  with  the  oniyene. 
It  might  be  applied  to  any  one  of  the  ten  varioos  clasfles  speci- 
fied in  the  Statute  of  Elisabeth.  It  might  be  devoted  hj  the 
trustee  to  any  one  of  the  one  hundred  and  one  otgects  of  charity 
that  have  occurred  under  each  of  these  ten  dasses.  It  mi^t  be 
given  to  private  charity  or  to  public  institutions,  or  to  beggars 
at  the  door.  It  is  open  ''to  the  poor,  the  hungry,  the  thirsty,  the 
naked,  the  sick,  the  wounded,  and  the  prisoner.^'  Can  such  a 
charity  be  judicially  administered  by  any  doctrine  of  ojf-prhtt 
Oi/'prkB  means  ''get  as  near  the  intention  of  the  testator  as  you 
can.''  When  would  a  court  of  equity  know  whether  they  were 
anywhere  near  the  intention  of  the  testator?  What  is  there  to 
get  near  to  ?  To  enforce  sudi  a  bequest  would  be  to  create  a 
trust,  not  to  administer  it  This  is  the  prerogative  of  the 
Grown :  not  a  judicial  act  at  all ;  it  is  a  mere  ministerial  one. 
Or  as  Perry  sutes  it  (2  Perry  on  Trusts,  §  719):  "It  is  plain 
that  to  divide  a  fund  left  to  a  charity  generally,  among  several 
asylumSi  hospitals,  or  alms-giving  institutions,  is  not  a  judicial 
act  at  all ;  it  is  a  mere  ministerial  act,  to  be  regulated  by  no 
rules  of  law,  but  to  be  governed  by  the  good  sense  and  soond 
discretion  of  the  person  who  makes  the  division  or  distribution." 
In  (yLeary  on  Charitable  Uses  (1874),  p.  182^,  he  says— 
"  There  is  a  good  deal  of  confusion  in  the  books  as  to  when  the 
Court  and  when  the  Crown,  is  to  have  the  administration  of  the 
fund.  One  text  writer  (Boyle)  seems  to  put  the  case  as  if  it 
was  the  single  droomstance  of  the  interposition  of  a  tmslee 
that  made  the  difference  in  the  mode  of  administering  the  prop- 
erty. But  I  apprehend  that  this  is  not  the  true  rule.  I  think 
it  appears,  upon  an  examination  of  the  cases,  that  the  Court 
does  not  teke  the  administration  of  the  fund,  unless  what  two 
circumstances  have  concurred,  namely  a  specification  (howevw 
vague)  of  the  charitable  object,  and  a  nomination  of  a  trustee 
by  the  donor  or  testetor.  And  if  these  things  do  not  concur, 
the  administration  of  the  charitable  fund  will  go  to  the  Crown. 
And  this  is  in  effect  Lord  Eldon's  rule."  See  also  2  Perry  on 
Trusts,  §  729.  It  would  seem  therefore,  that,  even  in  England, 
a  court  of  equity  would  not  administer  the  fund,  if  the  trustee 
in  whom  the  discretion  rests,  dies  without  exercising  his  discr^* 
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tioUy  unless  there  be  some  objects  or  class  of  objects  mentioned 
bv  the  testiitor. 

How  stands  the  law  in  America?  Uniformly  acrainst  it. 
Fontain  v.  Ravenel,  17  How.  3G9.  The  testator  authorized  his 
executor?,  or  the  survivor  of  them,  after  his  wife's  death,  "to 
disijwso  of  the  sa4uc  (the  rest  and  rcsiilue)  for  the  use  of  such 
charitable  institutions  in  Pennsylvania  and  Sunth  C  arolina,  as 
they  or  he  may  deem  most  i>enoficial  to  mankind,  and  so  that 
part  of  the  coloreil  popuhition  in  each  of  the  said  states  shall 
partake  of  the  benefits  thei*eof."  The  wife  survived  all  the 
other  executors  several  years,  but  neither  they  nor  she  disposed 
of  the  fund  to  any  such  institutions,  but  she  distributed  it  as 
undisposed  of  proiierty,  after  the  death  of  her  coexecutors. 
After  her  death,  the  testator's  administrator,  de  bonis  non^ 
brought  a  bill  against  her  executor  for  certain  charitable  socIj- 
ties  of  Pennsylvania  and  South  Carolina,  to  recover  the  prop- 
erty the  widow  had  so  disposed  of.  Heldf  that  even  if  such 
a  power  to  thesse  particular  persons,  by  the  testator,  could  l)e  ex- 
ecuted by  the  Chancellor  in  England,  it  could  not  be  by  any 
court  in  the  United  States,  and  that  the  court  could  not  take 
the  fund  from  the  next  of  kin.  And  see  an  elaborate  discussion 
of  the  subject  in  Grimes  v.  Harmony  35  Ind.  198.  Beekman  v. 
Bojisor,  23  N.  Y.  298.  The  bequest  was  in  these  words: 
"After  the  expiration  of  ten  years,  or  sooner,  if  my  executors 
find  that  there  will  be  sufficient  funds,  I  would  wish  a  public 
dis]>ensary,  as  in  New  York,  on  a  similar  plan,  for  indigent  per- 
sons, both  sick  and  hime,  to  be  attended  by  a  physician  elected 
to  the  establishment,  at  their  own  houses,  and  also  daily  at  the 
dispensary;  my  executors  to  consult  judicious  men  in  Albany, 
res|)ecting  the  same,  and  funds  enough  to  carry  on  the  building 
aud  yearly  expense ;  and  should  there  be  any  overplus,  my  ex- 
ecutors within  fifteen  years  may  give  it  to  any  other  charitable 
society  or  societies  for  relieving  the  comfortless  and  indigent 
they  shall  select.'*  The  executors  renounced  the  trust.  Held. 
that  even  if  the  bequest  were  valid,  if  they  had  carried  it  out, 
yet  having  renounced  the  trust  it  could  not  be  administered  by 
judicial  authoiVv,  but  only  by  the  prerogative  power,  which  did 
not  exist  in  New  York.  A  bequest  of  money  to  the  executors, 
to  be  api)lied  by  them  "  to  such  charitable  societies  for  indigent 
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and  res|>ec(ablc  persons,  especially  females  and  orphans,  as  they 
in  their  discretion  .shall  think  of,"  was  held  to  fail  if  the  execu- 
tors renounced  the  trust  and  discretion  reposed  in  them.  See 
also  Lt'intfjc  V.  McXamam,  5  Iowa,  124,  before  stated.  So  in 
ZcmrciHti  V.  Jamcft,  G3  Penn.  St.  465  (1870),  it  was  held  that 
although  a  devise  to  indefinite  charities  may  be  good,  if  a  trus- 
tee be  named,  clothed  with  discretionary  power  to  carry  out  the 
general  purj)oses  of  the  testator,  yet  if  such  trustee  die  or  resign, 
and  there  is  no  provision  made  by  the  testator  for  the  contiuu- 
aucc  of  the  trust,  the  charity  must  fail,  since  the  discretion  of 
the  first  trustee  cannot  be  assumed  by  the  court,  nor  reposed  in 
a  trustee  of  their  selection:  and  Fontain  v.  Ravend,  17  How. 
369,  was  fully  approved,  on  p.  469.  Bristol  v.  BrUtol,  63  Conn. 
242,  is  also  directly  in  point.  The  language  of  Judge  Gray, 
in  the  exhaustive  opinion  in  Jackson  v.  Phillips,  14  Allen,  576, 
appears  to  be  in  conformity  with  this  view,  in  which  he  says: 
"  The  second  class  of  bequests  which  are  disposed  of  by  the 
King's  sign  manual,  is  of  gifts  to  charity  generally,  with  no 
uses  specified,  no  trust  interj)Osed,  and  either  no  provision  for  an 
appointment,  or  the  power  of  appointment  delected  to  particu- 
lar persons  who  die  without  exercising  it.  Boyle  on  Charities, 
238,  239 ;  Attorney-Gcna'al  v.  Syderfen,  1  Vem.  224 ;  8.  c.  1 
Eq.  Cas.  Abridge.  90;  Allorncy' General  v.  Fletcliery  5  Law.  J. 
(N.  S.),  (1i.  75." 

No  doubt  if  the  trustee  accepts  and  is  still  living,  a  court  of 
equity  could  compel  him  to  execute  the  trust  and  make  a  selection, 
and  would  not  allow  him  to  keep  the  fund  himself:  BarUdt  v. 
Nye,  4  Met.  378 ;  Taintcr  v.  Clark,  5  Allen,  66.  They  could  order 
him  to  report  a  scheme  as  in  Cook  v.  DuckinjieUl.  2  Atk.  562 ; 
Pocock  V.  Attorney' General,  3  Ch.  Div.  342,  and  many  other 
cases.  But  they  could  not  remove  him  and  ap|>oint  another 
trustee  to  do  it,  nor  do  it  themselves,  upon  a  scheme  suggested 
by  the  Altorney-General.  They  would  have  no  right  to  substi- 
tute another  man's  discretion  for  that  of  the  trustee  named, 
whether  it  be  that  of  a  new  trustee,  a  master  of  chancery,  aa 
attornoy-g(nor;il,  or  the  court.  It  is  elementary  law  that  a 
power  of  trust  which  is  purely  personal  cannot  be  exciviscd  by 
another:  Tainfcr  v.  dark,  13  Met.  220 ;  Doirn  v.  Worrall,  1 
M.  &  K.  561.     There  being,  therefore,  no  method  in  America 
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by  which  a  fund  so  given  can  be  applied  to  any  charitable  pur- 

pose,  and  the  trustee  named  not  having  any  personal  interest  in 

it^  it  must  go  to  the  heirs  at  law  or  next  of  kiu,  as  intestate 

estate. 

Edmund  H.  Bennett. 

BostoB. 
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Supreme  Judicial  Court  of  Maine, 
WOODMAN  r.  PITMAN  and  othsbs. 

Neither  the  right  of  traTeling  upon  the  ice  of  a  river  affected  hj  the  tide^ 
Dor  the  right  of  taking  ice  therefrom,  is  an  absolute  property  right  in  aoj 
person.  Both  are  naiural  or  common  rights,  belonging  to  the  public  at  laige. 
Tliongh  such  rights  are  theoretically  open  to  all,  those  persons  who  first  tnke 
possession  of  them  are  entitled  to  their  enjoyment  without  interference  from 
others,  snch  rights  being  the  subjects  of  qualified  property  by  occupation. 

Each  right  b  relative  or  comparative,  and,  when  conflicting  with  the  exer- 
cise of  the  other  riglit,  is  itself  to  be  exercised  reasonably.  What  would  be 
a  reasonable  exercise  of  the  one  or  the  other,  at  any  particular  place,  must 
depend  largely  upon  the  benefits  which  the  people  at  large  are  to  receive  there- 
from. 

The  right  of  passage  over  the  ice  for  general  travel  is  not  the  paramount 
right  at  such  a  place  as  the  Penobscot  river  at  Bangor,  and  for  some  distance 
below,  where  the  great  body  of  the  ice  is  annually  harvested  for  the  purposes 
of  domestic  and  foreign  trade;  the -traveler's  privilege  at  such  place  being  of 
trifling  consequence,  compared  with  other  interests  conflicting  with  it,  and 
beset  with  difficulty  and  danger  during  the  ice-cutting  season. 

It  is  the  duty  of  those  who  appropriate  to  their  use  portions  of  a  public 
river  for  ice-fielddto  so  guard  their  fields,  after  they  have  been  cut  into,  as  not 
to  expo-se  lo  danger  any  persons  who  may  innocently  intrude  upon  them. 

Althougli  the  defendant  may  have  been  in  fault  in  leaving  his  ice-field 
unprotected  against  accident,  yet,  where  the  plaintilTs  servant,  knowing  the 
customs  of  ice-gatherers,  willfully  left  the  usual  driven  track,  and  drove  over 
a  bank  of  snow  by  the  side  of  the  defendant's  ice-field,  knowing  that  he  was 
going  upon  an  ice-field,  and  that  it  was  dingerous  to  do  so,  lie  was  guilty  of 
contributory  negligence,  and  the  plaintiff'  cannot  recover  for  injuries  to  his 
property. 

On  motion  by  defendants  from  Supreme  Jadicial  Court,  Pe- 
nobscot county. 

Action  on  the  case  to  recover  damages  to  plaintifT's  prop- 
erty because  ot  alleged  negligence  of  defendants.  The  verdict 
was  in  favor  of  the  plaintiff,  and  the  defendants  filed  a  motion 
for  new  trial.     The  opinion  states  the  material  faces. 
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C.  P.  Stetson,  for  plaintiff. 

WiUon  <jt  Woodward,  for  (lefenclants. 

Peters,  C.  J. — This  case  largely  depends  for  its  solution  upon 
what  may  be  the  extent  of  the  right  to  harvest  ice  from  our 
large  rivers,  compared  with  the  conflicting  right  of  traveling 
upon  such  rivers  during  the  winter  season.  This  is  an  interest- 
ing topic  of  inquiry,  in  view  of  the  importance  which  ice  has 
lately  assumed  as  a  merchantable  commodity,  and  is  a  branch 
upon  which  the  law  has  as  yet  hanlly  passed  beyond  a  formative 
period.  The  inexhaustible  and  ever-changing  complications  in 
human  affairs  are  constantly  presenting  new  questions  and  new 
conditions  which  the  law  must  provide  for  as  they  arise;  and 
the  law  has  expansive  and  adaptive  force  enough  to  respond  to 
the  demands  thus  made  of  it,  not  by  subverting,  but  by  forming 
new  combinations  and  making  new  applications  out  of  its  al- 
ready established  principles, — the  result  produced  being  only 
'^the  new  corn  that  cometh  out  of  the  old  fields." 

Neither  of  the  rights  which  seem  in  conflict  in  the  present 
case,  that  of  harvesting  ice  and  that  of  traveling  upon  the  ice, 
is  absolute  in  any  person.  No  one  has  any  absolute  property  in 
either.  They  are  derived  from  a  natural  right  which  all  have, 
to  enjoy  the  benefit  of  the  elements,  such  as  air,  light,  and  water, 
and  are  common  or  public  rights,  which  belong  to  the  whole 
community.  In  the  Roman  law  they  were  classified  as  ''imper- 
fect rights."  Not  that  all  i^ersons  can  or  do  enjoy  the  boon  alike. 
Much  depends  upon  first  appropriation.  One  man's  possession 
may  exclude  others  from  it.  Says  Blackstone  (2  Comm.  14): 
''These  things,  so  long  as  they  remain  in  possession,  every  man 
has  a  right  to  enjoy  without  disturbance ;  but  if  once  they  escape 
from  his  custody,  or  he  voluntarily  abandons  the  use  of  them, 
they  return  to  the  common  stock,  and  any  man  else  has  an  equal 
right  to  seize  and  enjoy  them  afterward."  They  are  the  sub- 
jects of  qualified  property  by  occupation :  2  Kent,  Comm.  348. 

Each  right  is  in  theory,  speaking  generally,  relative  or  com- 
parative. Each  recognizes  other  rights  that  may  come  in  its 
way.  Each  must  be  exercised  reasonably.  And  what  would  be 
a  reasonable  exercise  of  the  one  or  the  other,  at  any  particular 
place  (for,  clearly,  there  would  be  a  difference  in  the  relative 
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importance  of  the  different  rights  in  different  localities),  depends 
in  i\  large  degree  upon  the  benefits  wliicli  the  community  derive 
therefrom.  The  public  wants  and  necessities  are  to  be  considered. 
The  two  kinds  of  franchise  belong  to  the  jwople  at  large,  are 
owned  in  common,  and  the  common  good  of  all  must  have  a 
decisive  weight  on  the  question  of  individual  enjoyment. 

These,  and  all  other  public  rights,  and  the  relation  that  shall 
subsist  between  them,  when  not  thereby  trenching  upon  con- 
gressional jurisdiction,  may  be  regulated  by  the  legislature. 
The  legislature  is  the  trustee  of  the  public  rights  for  the  people. 
And,  as  such  agent  or  trustee,  the  legislature  of  this  State  has 
gone  a  great  way  in  abridging  an  individual  enjoyment  of  some 
of  the  common  rights  and  privileges  possessed  by  society,  when 
the  legislation  has  presumably  inured  to  the  common  good.  It 
authorized  the  changing  of  the  channel  of  the  Saco  river,  al- 
though the  effect  of  the  diversion  was  to  impair  the  value  of  a 
good  deal  of  private  property  {Sprinff  v.  lluaseU^  7  Me.  273) ; 
has  allowed  private  interest  to  be  subserved  to  the  injury  of 
other  private  interests,  by  ])ermittiug  dams  and  mills  to  be  erec- 
ted which  prevented  the  flow  and  ebb  of  the  tide,  upon  the  ground 
that  the  public  as  a  whole  were  to  be  l)enefited  thereby  {^Parker 
v.  Caller  MUl-Dam  Co.^  20  Me.  353) ;  has  grautetl  to  a  single  indi- 
vidual, the  exclusive  right  of  navigating  Penobscot  river  above 
the  tide  with  steamers,  for  a  period  of  20  years,  for  the  consid- 
eration of  improvements  to  be  made  in  the  navigation  of  the 
river  by  the  grantee  {Moor  v.  Veazie,  31  Me.  360  ;  32  Id.  343 ; 
14  How.  568).  These  are  illustrations  of  the  legislative  power 
in  such  matters. 

The  l^islature  has  the  constitutional  authority,  no  doubt,  to 
provide  rules  regulating  the  possession  and  cultivation  of  the 
ice-fields  upon  our  navigable  rivers,  where  the  tide  ebbs  and 
flows,  at  all  events  so  far  as  the  business  is  carried  on  below 
low-water  line,  and  for  the  adjustment  of  conflicting  interests 
which  may  affect  that  privilege.  If  it  omits  to  do  so,  such 
matters  necessarily  become  the  subjects  of  judicial  interpreta- 
tion. While  the  judicial  is  not  co-extensive  with  the  legislative 
jurisdiction  upon  the  questions,  there  can  be  no  doubt  that  it  is 
within  the  scope  of  judicial  authority  to  determine  the  manner 
in  which  such  public  privileges  may  be  best  enjoyed  by  the 
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public,  provided  that  any  judicial  regulation  which  may  be  at- 
toniptetl  shall  do  no  violence  to  existing  law. 

The  law  is  subject  to  slow  and  gradual  growth.  A  remark- 
able instance  of  the  development  of  the  law  is  seen  in  the  doc- 
trine unanimously  adopted  by  the  courts  in  this  country  that  a 
river  may  be  considered  navigable  although  not  affected  by  a 
flow  of  the  tides  from  the  sea.  The  common  law  was  other- 
wise. Lord  Hale,  the  great  publicist,  knew  no  such  doctrine. 
Legislation  did  not  create  it.  The  courts  felt  obliged  to  adopt 
the  interpretation,  as  a  new  application  of  an  old  rule,  from  an 
irresistible  public  necessity.  The  court  of  no  State  has  proba- 
bly ventured  so  far  as  this  court  has  in  maintaining  that  small 
streams  have  floatable  properties  belonging  to  the  public  use. 
Our  climate  and  forests,  together  with  the  interests  and  wants 
of  the  community  make  the  doctrine  here  reasonable) — a  rea- 
sonable interpretaticm  of  the  law;  while  in  some  of  the  States, 
where  less  necessity  for  the  doctrine  exists,  it  is  considered  by 
their  courts  to  be  untenable,  as  subversive  of  private  rights. 
So,  in  handling  the  somewhat  novel  and  important  questions 
now  pending  before  us,  we  are  certainly  at  liberty  to  construct 
out  of  admitted  legal  principles  such  reasonable  rules  as  will 
meet  the  requirements  of  the  case. 

The  im{>ortanee  to  the  public  of  the  ice  privileges  within  the 
territory  before  named  is  incomparably  greater  than  is  that  of 
traveling  on  the  ice.  Winter  river-roads  are  of  much  less  con- 
sequence at  the  present  day  t  han  formerly.  lu  the  earlier  days  the 
natural  ways  were  the  only  ways  for  travel,  and  upon  the  large 
ponds  and  lakes,  and  upon  the  rivers  in  remote  places,  the  same 
necessity  may  even  now  exist.  But  at  Bangor,  and  for  some 
distance  below,  the  principal  area  of  Penobscot  river  from  which 
the  ice-cuttings  have  been  for  some  years  customarily  taken, 
the  public  have  no  need  of  a  way  on  the  ice.  The  traveler  re- 
ceives much  more  than  an  equivalent  for  any  deprivation  of 
the  natural  ])assage,  in  the  use  of  the  roads  on  the  banks  of  the 
river,  at  all  times  kept  passable  at  the  public  expense.  Roads 
over  the  ice  arc  rarely  suitable  and  passable, — only  occasionally 
so.  The  access  to  them  from  the  shores  is  difficult,  if  not  dan- 
gerous, where  the  tide,  as  it  does  here,  ebbs  and  flows.  Per- 
mission must  be  had  of  the  riparian  proprietor  to  cross  his 
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land  to  enable  one  to  get  to  the  river  without  l>eing  a  trespasser. 
The  inconveniences  render  the  privilege  nearly,  if  not  quite, 
worthless.  Nor  is  any  considerable  use  of  the  river  for  such 
purpose  proved  or  suggested.  On  the  other  hand,  the  business 
of  gathering  ice  for  merchantable  purposes  has  assumed  extra- 
ordinary importance  on  our  rivers.  Large  amounts  of  capital 
are  invested.  Thousands  of  men  and  of  teams  are  employed  at 
a  season  of  the  year  when  other  employment  cannot  be  obtained 
by  them.  The  outlay  is  mostly  in  bills  for  labor,  widely  cir- 
culated. A  crop  of  immense  value  is  annually  produced  from 
an  exhaustless  soil  without  sowing.  The  shipping  business  is 
materially  aided  by  it.  The  wealth  of  the  State  is  greatly  in- 
creased by  it.  It  is  eminently  a  business  of  the  i)eople.  It 
would  seem  unreasonable  to  embarrass  such  an  important  enter- 
prise by  according  to  the  traveling  public  a  paramount  right  of 
passage,  when  such  right,  even  to  its  possessor,  is  scarcely  good 
for  anything. 

It  is  an  error,  we  think,  to  invest  the  right  of  passing  on  the 
ice  in  all  places  with  the  same  degree  of  importance  as  that 
which  attaches  to  the  right  of  vessels  in  navigable  waters.  It 
may  be  an  offshoot  of  the  navigable  right, — something  akin  to 
it, — ^but  a  right  of  a  secondary  or  inferior  d^ree.  The  idea  of 
roads  over  the  frozen  surface  of  rivers  was  never  broached  in 
the  old  common  law.  It  has  grown  up  since,  and  should  be 
the  superior  right  or  not,  according  to  circumstances.  We 
know  of  only  one  judicial  decision  touching  the  subject, — that 
in  our  own  State  {Fraich  v.  Cump^  18  Mc.  433),  and  that  does 
not  contradict  the  views  we  express  in  this  discussion.  There 
the  plaintiff's  injury  came  from  the  defendant's  carelessness  in 
cutting  a  hole  through  the  ice,  and  leaving  it  exposed,  upon  or 
near  a  place  where  there  had  been  a  winter  road  for  more  than 
20  years.  Weston,  C.  J.,  there  says :  "Assuming  that  the  de- 
fendant has  as  good  a  right  to  the  use  of  the  water  as  the  plain- 
tiff or  the  public  generally  had  to  the  right  of  passage,  tlie  use  of 
a  common  privilege  should  be  such  as  may  be  moat  beneficial 
and  least  injurious  to  all  who  have  occasion  to  avail  themselves 
of  it."  In  the  present  case,  it  must  be  remembered,  the  de- 
fendants are  not  defending  themselves  as  riparian  owners,  for 
that  would  justify  their  possession  only  to  low- water  line,  but 
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as  a  portion  of  the  public,  partaking  of  a  common  and  public 
right :    Braaiow  v.  RochpoH  lee  Q).,  77  Me.  100. 

An  unlawful  obstruction  to  navigation,  being  a  common 
nuisance,  is  remedial  by  indictment,  or  by  abatement ;  or  a  court 
of  equity  may  take  jurisdiction  upon  an  information  filed  by  an 
attorney-general :  Gould,  Waters,  §  121.  It  would  seem 
strange  to  see  the  ice-harvesters  accused  of  nuisance.  But  nui- 
sance exists,  in  kiwful  business,  only  where  actual  injury  is  sus- 
tained. It  must  be  some  essential  injury  and  damage.  ''  Peo- 
ple living  in  cities  and  large  towns  must  submit  to  some  annoy- 
ance, to  some  inconvenience,  to  some  injury  and  damage;  must 
even  yield  a  portion  of  their  rights  to  the  necessities  of  busi- 
ness :"  Wood,  Nuis.  11.  In  an  English  case  it  was  said: 
'^  Where  great  works  are  carried  on,  which  are  the  means  of 
developing  the  national  wealth,  persons  must  not  stand  upon 
extreme  rights,  and  bring  actions  for  every  petty  annoyance  :'* 
St.  Helen  Smelting  Co.  v.  Tipping,  11  Jur.  (N.  S.)  785;  re- 
ported in  116  E.  C.  L.  1093.  In  Rhodes  v.  Ois,  33  Ala.  578, 
a  much-quoted  case,  the  test  of  the  floatability  of  a  stream  was 
held  to  be  whether  fit  for  valuable  floatage  and  useful  to  im- 
portant public  interests.  In  Wethersfield  v.  Humphrey,  20 
Conn.  218,  it  was  held  that,  in  order  to  make  a  stream  naviga- 
ble, *^  there  must  be  some  commerce  and  navigation  upon  it 
which  is  essentially  valuable."  Same  decision  in  Town  ofGroton 
v.  Harlburt,  22  Conn.  178.  Navigators  must  endure  incon- 
veniences for  the  greater  general  good :  Broton  v.  Town  of  Prea^ 
ton,  38  Conn.  219.  To  constitute  a  nuisance,  the  obstructions 
must  materially  interrupt  general  navigation  :  State  v.  Wilson, 
42  Me.  9.  In  Rowe  v.  GranUe  Bridge  Ob.,  21  Pick.  344,  347, 
Shaw,  C.  J.,  said :  *'  But,  in  order  to  have  this  character,  it 
must  be  navigable  to  some  purpose  useful  to  trade  or  agricul- 
ture." In  Attorney-General  v.  Woods,  108  Mass.  436,  it  is 
said  that  this  language  is  applied  to  the  capacity  of  the  stream 
rather  than  to  its  uses.  But  the  last  was  a  case  where  the  oflB- 
cers  of  the  commonwealth  were  endeavoring  to  prevent  an  act 
supposed  to  injuriou.sly  affect  the  harbor  of  Boston. 

It  is  our  opinion  that  any  occupation  of  the  Penobscot  river, 
within  the  limits  now  receiving  our  attention,  for  the  purpose  of 
a  winter-way,  would  be,  at  this  day,  of  such  insignificant  im- 
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portaDoe,  so  useless,  and  valueless,  in  comparison  with  other  pub- 
lic interests,  that  it  cannot  be  set  up  to  prevent  or  abridge  the 
taking  of  ice  within  those  limits  to  any  extent  whatever. 

We  do  not,  however,  apply  the  rule  stated  to  any  place  where 
a  way  is  commonly  used  across  the  river,  connecting  town  or 
oonnty  roads,  or  where  a  ferry  is  establisheil  by  law  :  Rev.  St 
c.  20,  §  7.  The  traveler's  right,  even  if  existing  theoreticallyi 
does  not,  under  the  circumstances,  assert  it<elf.  Reasonable  use 
is  practically  no  use.  The  same  public,  i>ossessing  both  rights^ 
prefer  to  abandon  the  use  of  the  one  for  the  much  more  valuable 
use  of  the  other. 

We  are  aware  that  the  law,  in  facilitating  the  enjoyment  of 
public  rights, — and  no  private  right  is  involved  in  this  contro- 
versy,— scans  closely  the  grounds  upon  which  it  admits  the 
advantage  of  one  person  to  be  set  off  against  the  disadvantage  of 
another.  In  an  early  English  case  {Rex  v.  liuaselly  C  Darn.  & 
C.  566)  an  extreme  rule  was  promulgated,  in  later  cases  not  fully 
assented  to,  that  staiths  erected  in  the  river  Tyne  should  not  he 
r^rdedas  a  public  nuisance,  if  the  public  benefit  produced  by 
them  countervailed  the  prejudice  done  to  individuals;  the  sup- 
posed public  benefit  being  that,  in  consequence  of  the  erections, 
ooals  would  be  brought  to  the  London  market  in  better  condition 
or  for  lesser  price.  In  subsequent  cases  it  has  been  maintained 
that  the  benefit  to  be  derived  from  tolerating  any  impairment  of 
the  navigable  convenience  must  be  direct,  and  that  the  staiths  in 
the  Tyne,  were  a  remote  and  indirect  benefit  merely,  and  not 
computable  as  a  public  benefit  in  the  sense  of  the  term  in  which 
it  should  be  used  when  considering  the  question  of  nuisance; 
and  it  has  been  explained  that  the  benefit  must  be  a  public  bene- 
fit to  the  same  public;  that  the  same  public,  or  some  part  of 
the  public,  which  suffers  the  inconvenience,  must  also  receive 
the  benefit;  that  it  must  be  both  beneficial  and  injurious  to  the 
public  using  the  same  waters. 

A  satisfactory  explanation  of  the  doctrine  appears  in  a  dis- 
cussion by  Jessel,  M.  R.,  in  Attoimey-Geneval  v.  Terrify  L.  R. 
9  Ch.  423,  where  he  says :  "  Then  it  may  be  asked,  what  is  the 
public  benefit?  In  my  view  it  is  a  benefit  of  a  similar  nature, 
showing  that,  on  a  balance  of  convenience  and  inconvenience, 
the  public  at  that  place  not  only  lose  nothing  but  gain  some- 
VoL.  XXXVI.— 31 
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thing  by  the  erection."  In  that  case  it  was  decided  that  any 
benefit  in  the  M'ay  of  gaining  trade,  to  a  single  individual  erect- 
ing a  wharf  in  navigable  waters,  was  too  remote  to  be  held  to 
be  for  the  advantage  of  the  public  generally,  when  the  channel 
intruded  ui>on  was  so  narrow  that  every  foot  of  it  was  wanted 
for  navigation.  In  the  opinion,  an  illustration  of  public  benefit 
is  given,  by  supposing  the  piers  of  a  bridge  to  be  placed  in  the 
middle  of  a  navigable  river,  thereby  ''to  some  extent, to  a  more 
or  less  material  extent,  obstructing  the  navigation;"  but  the 
necessity  is  great  and  the  injury  trifling.  In  that  case,  says  the 
opinion, ''  it  would  be  a  benefit  that  would  counterbalance  Uie 
public  injury." 

Applying  the  doctrine  as  carefully  as  it  is  guarded  in  the 
cases  most  widely  differing  from  the  case  of  Bex  v.  Buaselt, 
above  cited,  we  feci  assured  that  our  conclusions  are  correct  in 
sustaining  the  contention  of  the  present  defendants.  Here  the 
ice-gatherer  and  the  traveler  belong  to  the  same  public;  have 
presumably  interests  alike ;  were  using  the  same  river, — ^the 
same  waters, — ^though  in  difierent  ways.  The  ice-takers  were 
occupying  the  river  under  the  natural  right  of  dipping  water 
therefrom,  and  it  is  as  if  thousands  of  men  were  simultaneously 
exercising  the  right  together.  The  enterprise  directly  fosters 
the  interests  of  navigation  on  the  river.  On  the  other  hand,  as 
we  have  before  said,  the  right  of  travel,  so  far  as  pertaining  to 
the  navigation  of  the  river,  is,  under  the  circumstances,  at  most, 
a  secondary,  theoretical  right,  and  of  no  real  and  essential  value. 
Even  private  proi>erty  may  be  taken  for  public  use  by  affording 
compensation.  Here,  if  the  traveler  is  not  allowed  the  use  of 
the  river,  it  is  because  more  than  compensation  is  supplied  to 
him  in  other  roads  provided  for  his  use. 

We  think  the  trial  was  conducted  upon  a  too  literal  applica- 
tion of  the  principles  which  govern  the  use  of  navigable  streams, 
and  that  the  jury  were  thereby  prejudiced  against  the  defendants 
to  their  injury.  These  views  being  accepted,  it  necessarily  fol- 
lows that  this  portion  of  the  river  should  be  considered  as  vir- 
tually closed  during  the  winter  against  general  traveling.  The 
whole  tract  cut  over  must  be  constantly  beset  with  danger 
to  a  traveler  who  does  not  keep  up  an  especial  acquaintance 
with  the  condition  of  the  ice.  Besides,  the  ice-fields,  after  they 
have  been  staked  and  fenced  and  scraped,  and  in  some  instances 
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connecting  fields  extend  across  the  river,  Ii:ive  so  I'ar  become  the 
property  of  the  appropriator  that  an  adion  woiihl  lie  against 
one  who  disturbs  his  i)Ossession  :  People  h  lee  (  h,  v.  The  Excel- 
sior,  44  ilicrh.  229. 

At  the  same  time  theappropriators  sliould,  by  suitable  means, 
reasonably  cruard  their  fields  against  exjKXsing  to  danger  j>erson8 
who  may  be  likely  to  innocently  intrude  ui>ou  tliem^  if  such 
likelihoo<]  mav  Ik;  scon  to  exist.  It  is  not  necessary,  in  the 
present  case,  to  inquire  whether  the  d<'fi'udants  suUici(Mitly  ob- 
served such  caution  or  not,  inasmuch  as  we  are  clearly  of  the 
belief  that  the  plaintifTs  servant  in  charge  of  his  team  was 
guilty  of  an  act  of  carelessness  which  causetl  the  plaintiff's  loss. 
Even  if  the  defendants  were  in  fault,  their  delinquency  would 
be  a  prior  act,  while  the  servant's  was  a  subsequent,  distinct, 
indc|K»ndent  act.  The  defendants  had  no  reason  to  8up])ose  the 
servant  would  go  in  the  direction  he  did,  or  be  heedless  in  his 
course  if  he  Avere  to  go  there.  As  some  judge  said  :  "  One  man 
is  not  required  to  take  another  man's  discretion  in  his  kcx»ping." 

At  all  events,  the  defendants'  act  or  omission  was  not  negli- 
gence against  the  plaintiff;  not  an  act  which  the  plaintiff  can 
complain  of.  The  idea  is  clearly  expressed  in  2  I^aw  llev.  & 
Quar.  J.  507  :  "The  party  who  last  has  a  clear  opportunity  of* 
avoiding  the  accident,  notwithstanding  the  nogliLTcnce  of  his 
opponent,  is  considered  solely  responsible  for  it/'  In  such  case 
defendants  are  not  even  guilty  of  contributory  negligence ;  that 
is,  their  negligence  does  not,  in  a  lci!;al  sense,  contribute  to  it,  or 
participate  in  it.  It  is  merely  a  j)assive  agenev,  or  condition  or 
situation  through  or  by  which  the  accident  hapjiened;  but  no 
part  of  its  real  and  controlling  cause :  O^Ilnni  v.  McGlinchy^ 
68  Me.  552,  557. 

The  servant  was  hardly  even  a  traveler  on  the  river,  in  the 
ordinary  sense  of  the  term.  He  was  himself  an  oi>erative  at 
the  ice-fields.  He  came  with  his  team  upon  the  ice  by  crossing 
defendants'  land,  striking  a  traveled  way  which  led  upon  the 
ice,  along  the  shore,  up  to  the  field  of  operations  he  was  to 
engage  in.  From  a  freak  of  his  own,  instead  of  keeping  the 
road,  as  properly  he  should,  he  crossed  one  of  d.-fcndants'  fields, 
as  properly  he  should  not ;  and,  while  attemjUing  to  go  acrass 
or  around  another  field  of  theirs,  his  team  broke  through  the  ioe 
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and  was  lost.  The  pretense  is  set  up  tliat  the  defendants  had 
no  fence  as  a  protective  barrier  at  the  end  of  tlie  field  extremest 
from  the  west  bank  of  the  river,  to  prevent  the  traveler  from 
going  npon  the  thin  Ice.  None  was  needed.  The  exercise  of 
ordinary  care  by  the  servant  was  all  that  was  needed.  There 
was  a  large  ridge  of  snow  and  ice  at  the  easterly  end  of  the 
field,  several  feet  high,  thrown  up  by  scraping  the  rield  from 
west  to  east  in  preparation  for  ice-cutting.  It  seems  that  the  ice 
was  left  uncut  and  solid  for  a  space  of  twelve  or  fifteen  feet  in 
width  inside  of  the  ))iles  or  ridge,  in  order  to  afford  space  wide 
enough  for  a  pair  of  hoi*ses  to  travel  upon  while  cutting  out 
and  handling  the  cakes  of  ice.  It  is  a  risky  track  for  any 
horses,  but  what  dangers  there  are  upon  the  track  are  incidental 
to  the  business.  The  servant  confesses  that  he  was  acquainted 
w*ith  the  mode  of  the  business ;  that  he  knew  that  the  ice  had 
been  6cra[)ed  up  to  the  ridge  of  snow  ;  knew  that  there  might 
be  holes  and  thin  ice  where  the  field  had  been  scraped  ;  knew 
that  he  was  going  upon  the  scraped  ioe ;  and  still  be  recklessly 
undertook  to  conduct  his  team  on  the  inside  of  the  ridge,  when 
there  was  an  abundance  of  room  to  drive  safely  outside  of  it. 
By  his  carelessness,  for  which  there  seems  to  be  no  rational  ex- 
planation, the  plaintifi^'s  property  was  lost. 

Motion  sustained. 

Walton,  Danforth,  Virgin,  Libbey  and  Foster,  JJ., 
concurred. 

Haskell,  J.,  concurred  in  the  result,  but  not  in  the  reason- 
ing by  which  it  was  reached. 


There  are  not  many  cases  strictlj 
analogous  to  the  priuci  pal  case.  There 
are,  however,  man/  decisions  arising 
out  of  tlie  business  of  gatheiing, 
manufacturing  or  selling  ice,  which 
we  have  collated.  French  v.  Oatnp, 
18  Me.  433,  is  perhaps  the  only  au- 
thority similar  to  the  principal  case. 
It  was  held  in  that  case,  that  all  have 
a  right  to  travel  on  a  public  river 
upon  the  ice  and  if  any  one  cuts 
ice  upon  or  near  the  place  where 
there  has  been  a  winter  way  for  twenty 
years,  he  is  liable  to  the  payment  of 


all  damages  thereby  sustained,  by 
those  traveling  upon  such  way,  with- 
out carelessness  or  fault  on  their  part. 
Wbston,  C.  J.,  said,  *'  It  is  a  matter 
of  general  notoriety,  that  in  all  the 
settled  parts  of  the  State,  public  rivers 
and  streams,  not  broken  by  falls  or 
rapids,  are  traversed  up  and  down, 
upon  the  ice,  in  such  well  marked  and 
beaten  ways  as  are  most  convenieDt 
for  the  public.  They  are  not  proper 
subjects  for  the  application  of  the 
statute  laws  provided  for  the  location 
of  public  roads  or  highways :  nor  are 
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ihej  susceptible  of  being  governed  by 
the  rules  anil  principles  bv  wliicli 
easements  of  this  kind  may  be  other- 
wise acquired  on  land.  Yet  we  do 
not  hesitate  to  regard  tlieni  as  public 
rights,  so  far  under  legal  protection 
as  to  entitle  a  {Kirty  to  a  civil  remedy, 
who  is  wantonly  and  unnece^s:irily 
disturbed  by  others  while  attcmpling 
to  participate  in  their  enjoyment." 

Die  Iit*fhi  of  Galheriufj  Ice  from 
iVnd*.—**  Great  Ponds,"  in  Massa- 
chosettA  containing  more  than  ten 
acres,  which  were  not,  l^efore  the 
year  1G47,  appropriated  to  private 
penons  %f  ere  by  the  colony  onlinunce 
declared  to  be  subject  to  common 
pablic  use.  Fishing,  fowling,  boating, 
bathing,  sweating  or  riding,  up<in  the 
ioe,  taking  water  for  domestic  or  agri- 
Goltaral  purposes  or  for  use  in  the 
arts,  and  the  cutting  and  taking  of 
ioe,  are  lawful  and  free  upon  these 
ponds  to  all  persons  who  own  land 
acyoining  them  or  can  obtain  access 
(o  them  without  trespass,  9^  far  as 
they  do  not  interfere  with  the  reason- 
able use  of  the  ponds  by  others  or 
with  the  public  right,  except  in  cases 
where  the  legislature  has  otherwise 
directed:  InhabUanti  of  West  Rozbury 
T.  Slxidard,  7  Allen,  15S.  This  ri^'ht 
cannot  be  conveyed,  by  deed  of  an 
owner  of  land  on  the  shore  of  the 
pond,  who  has  acquired  no  rights 
against  the  public  in  the  water  of  the 
pond,  or  in  the  land  under  it.  by  grant 
from  the  legislature  or  by  prescrip- 
tion: Oxje  T.  SUinkrawSf  131  Mass. 
222. 

In  1841,  the  owners  of  all  the  lands, 
lying  aronnd  and  bordering  upon  a 
great  pond,  executed,  in  accordance 
with  an  award  to  which  they  alone 
were  parties,  an  indenture  containing 
a  recital,  that  they  were  "the  lawful 
proprietors  in  fee  simple  of  all  the 
lands  covered  by  the  waters  of  said 
pond,  and  of  said  waters  and  all  the 


privileges  and  appurtenances  thereof, 
in  proportion  to  their  respective 
intere^^ts  in  tiie  margin  of  said  pond ;" 
and  l>v  which  thev  uiutunllv  aq:rced 
to  divide  '*  the  surfare  of  said  iK)nd, 
and  the  watcra  thereof  and  the  land 
under  the  s:imc/'  among  themselves 
in  fee,  according  to  certain  lines 
therein  defined;  and  made  mntual 
rcleaMis  accordingly,  witli  covenants 
for  tlie  quiet  enjoyment  by  eachpar'y 
of  the  shares  and  portions  of  the 
premises  to  him  so  ansigned  and  set 
out.  In  1347  one  of  these  owners 
made  a  conveyance  of  a  parcel  of 
land,  bordering  upon  the  pond,  "  ex- 
cepting and  reserving  to  the  grantor, 
his  heirs  and  assigns,  the  exclusive 
right  to  take  ice  from  said  pond, 
which  has  heretofore  pertained  to 
said  parcel  of  land,  according  to  said 
indenture;"  and  the  grantee  in  1872, 
conveyed  this{)aroel  to  the  defendant, 
reserving  the  same  rights  to  the  first 
grantor.  In  18G2,  the  first  grantor 
conveyed  to  the  plaintiff  the  right  so 
reserved.  Since  1839,  the  proprietors 
of  landj  adjoining  the  pond,  had  been 
in  the  practice  of  cutting  and  storing 
ice  for  s:ile.  After  the  indenture, 
lines  were  drawn,  whenever  the  pond 
was  frozen,  separating  each  pro- 
prietor's privilege  from  the  others, 
according  to  the  lines  defined  in  the 
indenture,  and  the  proprietors  were 
accustomed  to  flood  the  ice  with  water 
in  order  to  increase  its  thickness,  and 
they  conformed  to  those  lines  in 
preparing  and  cutting  ice,  and  in 
conveyances  which  they  made  of  land 
under  the  pond.  No  persons  other 
than  those  employed  by  the  pro- 
prietors, ever  came  npcm  the  pond  to 
cut  ice,  and  fishermen  who  occasion- 
ally came  to  cut  holes  in  the  ice  in 
order  to  fisli,  were  not  allowed  to  do 
so.  The  whole  pond  was  much  fre- 
quented by  skaters,  but  it  did  not  ap- 
pear that  they  interfered  with  the  ice 
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cutting  in  any  way.  When  the  pond 
was  not  frozen,  fisliermen  and  others 
went  to  all  parta  of  it  in  boats.  HMf 
that  a  bill  in  equity  to  restrain  the 
defendant  from  cutting  ice  on  the 
pond,  could  not  be  maintained  by  the 
plaintifT,  either  by  rirtue  of  owner- 
ship of  the  shore  of  the  pond,  or  of 
title  by  disseisin,  or  any  covenant,  or 
contract  made  by  or  binding  upon  the 
defendant,  or  any  restriction  imposed 
upon  him  or  his  estate :  Hiltinger  t. 
Eames,  121  Mass.  539. 

A  similar  rule  exists  in  Maine.  In 
Bnuiow  T.  Rockport  Ice  Cj.,  77  Me. 
100,  the  right  to  cut  ice  on ''  great 
ponds,"  is  held  to  be  a  public  one,  in 
which  the  riparian  proprietors  have 
no  greater  interest  than  any  one  else. 

A  bill  in  equity  which  alleges  that 
the  plaintiff  is  the  owner  of  the  right 
to  take  ice  from  a  certain  portion  of  a 
"great  pond,''  within  the  meaning  of 
the  Colonial  Ordinance  of  1641,  re- 
specting such  ponds,  and  of  a  fishing 
right  therein,  and  of  the  outlet  there- 
of, is  on  demurrer,  held  to  sufficiently 
state  the  plaintifl's  title  to  equitable 
relief,  against  an  unauthorized  ii^ury 
to  these  rights,  and  a  diversion  of 
water  from  the  outlet :  Tudor  v.  Oam- 
hridge  Water  Works,  1  Allen,  164. 

The  owners  of  the  water  of  a  mill- 
pond  own  the  ice  formed  upon  it,  and 
the  riparian  proprietors  have  no  right, 
as  owners  of  the  soil,  to  remove  it : 
IfiU  River  Woo! en  Manufacturing  Cb. 
T.  Smith,  34  Conn.  4G2. 

Where  the  owner  of  a  mill  and  the 
land  on  one  side  of  the  center  of  the 
mill-pond,  granted  a  license  to  an  in- 
dividual to  take  ice  from  that  portion 
of  the  pond,  it  w:is  held,  that  the 
grantee,  on  cumplaitit  that  another 
person  was  infringing  upon  his  pre- 
mises, by  taking  and  carrying  away 
ice,  although  he  might  maintain  an 
action  of  trespass,  was  not  entitled  to 
an  injunction  to  restrain  the  taking 


of  ice :  Marshall  v.  JWcrt,   12  How. 
Pr.  218. 

A  dam  built  across  an  arm  of  the 
aea,  into  which  a  fresh-water  cveek 
empties,  to  exclude  the  salt  water,  for 
the  purpose  of  creating  a  fresh-water 
pond,  upon  which  to  coltivate  and 
harvest  ice  for  the  market,  without 
direct  authority  of  the  legislature,  or 
the  delegated  action  of  harbor  com- 
missioners, if  the  case  falls  within 
their  jurisdiction,  is  in  the  same  sense, 
a  public  nuisance  as  would  be  a  solid 
wall  built  across  a  street:  D^  v. 
Ciiftit,  72  Maine,  181. 

A  deed  of  a  tide  mill  privilege, 
mill  dam,  wharf  privilege  and  the 
right  to  flow  the  creek  and  adjoining 
lands  to  high-water  mark,  *'  and  all 
the  rights  and  highways  connected 
with  and  belonging  to  said  mill  pri- 
vilege," gives  the  grantee  no  right  to 
ice  cutting,  nor  title  to  the  ice  formed 
upon  a  fresh-water  pond,  raised  by 
changing  the  dam  so  as  to  exclude  the 
salt  water :  Dyer  v.  Curtis,  72  Maine, 
181. 

Where  ice,  valuable  as  an  article  of 
commerce,  was  removed  without  li- 
cense, by  cutting  from  a  pool  formed 
by  a  dam  in  a  stream  not  navigable, 
by  a  person  owning  the  land  opposite 
the  place  where  the  ice  was  ait,  but  the 
portion  of  the  pool  from  which  the 
ice  was  removed,  was  over  the  land  of 
another,  it  was  held,  that  this  was  a 
trespass  under  {  14,  2  G.  &  II.  462, 
which  provides  that  any  person  who, 
without  a  license  from  competent  au- 
thority, shall  remove  from  the  lands 
of  another,  any  tree,  stone,  timber  or 
other  valuable  articles,  shsdl  be  guilty 
of  a  trespass:  SuUe  v.  PoUmeyer,  33 
Ind.  402. 

Right  to  take  lee  from  Canals. — ^The 
legislature  of  the  State  of  Indiana  au- 
thorized its  public  agents  to  appropri- 
ate a  fee  simple  in  the  lands  taken  for 
the  construction  of  its  canals.    Heid^ 
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that  the  former  owner  had  no  right  to 
lake  ice  from  the  canal :  Water  Worki 
Cb.  of  Indianapolia  Y.  Burthari  et  <U^ 
41  Ind.  364. 

The  hoard  of  trustees  of  the  Wa- 
buh  &  Erie  Canal  m:idean  agreement 
with  A.  and  others,  partners  under 
the  name  of  Wabash  &  Erie  Canal 
OMnpany,  transferring  for  a  special 
time  and  upon  s{)ecial  conditions 
(which  were  performed),  all  the  tolls 
and  revennes  to  be  derived,  or  which 
might  accrue  from  the  use  of  the  canal. 
ndd^  that  the  company  was  as  mtich 
entitled  to  the  ice  which  formed  in 
the  canal,  and  to  the  proceeds  thereof, 
18  it  was  to  the  tolls  and  water  rents: 
(hmie  T.  WalKuh  <k  ErU  Ganal  Tim- 
tees,  71  Ind.  203. 

In  constructing  the  White  Water 
Vallej  Canal,  a  large  pond,  producing 
ice  on  low  lands  adjoining  and  bejond 
the  canal,  was  formed  by  the  flow  of 
water  from  the  canal,  the  lands  cov- 
ered hy  which  pond  had  been  used  by 
the  State  and  its  grantee,  the  canal 
company,  only  for  the  purpose  of  over- 
flow. The  plaintiff  was  the  grantee 
of  the  ''  canal  and  iu  appurtenances." 
Held,  that  only  the  right  to  overflow, 
and  not  the  land  overflowed  itself,  was 
appurtenant  to  the  canal,  and  the  right 
to  gather  ice  upon  the  pond  did  not 
belong  to  the  plaintifl)  but  to  the 
owner  of  the  soil,  subject  to  the  con- 
dition that  no  injury  should  be  done 
to  the  easement  of  the  plaintifl*,  and 
that  the  quantity  of  water  should  not 
be  materially  lessened :  Brookville  & 
Metamora  Hydraulic  Cb.  v.  Butler,  91 
Ind.  134. 

A  contrary  opinion  was  held  in  Cbrd 
T.  McQdeb,  69  111.  314.  Neither  the 
Act  of  1871,  nor  that  of  April  7, 
1872,  relating  to  the  Illinois  &  Mi- 
chigan Canal  gives  any  specific  author- 
ity, or  contains  any  grant  of  power, 
from  which  any  authority  in  the  com- 
missioners can  be  inferred,  to  sell  or 


lease  the  right  to  take  the  ice  that 
may  form  in  any  portion  of  the  canal. 
There  is  nothing  in  either  of  the  Acts 
of  1871  or  1S72,  relating  to  this  canal, 
which  is  inconsistent  with,  or  which 
by  implication  repeals  the  privilege, 
given  in  the  Act  of  1869,  to  all  persons 
resident  upon  the  line  of  the  canal,  to 
cut  and  remove  ice  from  the  same,  its 
feeders,  side  cuts  and  basins,  free  of 
charge.  See  also  Edgerton  v.  Huff,  26 
Ind.  35. 

Bi(/ht  of  Riparian  Owner$  to  take  lee 
from  Rivers, — In  Lorman  v.  Betuon,  8 
Mich.  18,  it  was  heldj  that  the  owner  of 
the  bank  was  entitled  to  every  bene- 
ficial use  of  the  soil  under  the  river, 
which  could  be  exercised  with  a  due 
regard  to  the  public  easement,  and  any 
trespass  which  interfered  with  such 
use,  like  an  obstruction  preventing  the 
taking  of  ice,  gave  him  a  right  of  ac- 
tion for  the  damages  thereby  occa- 
sioned. 

The  owner  of  land  bordering  on  a 
stream,  where  the  tide  does  not  ebb 
and  flow,  owns  the  bed  of  the  stream 
to  the  center,  if  his  land  is  on  one  side 
of  the  stream  only,  or  for  the  entire 
width,  if  it  is  on  both  sides,  and  he 
has  the  sole  right  to  take  ice  formed 
upon  the  stream  opposite  his  land. 
Neither  is  it  a  defense  to  an  ice  com- 
pany, taking  such  ice  for  the  purpose 
of  selling  it,  that  it  is  an  obstruction 
to  navigation:  Washing  lee  Ch,  v. 
ISiortaU,  101  111.  46. 

When  the  water  of  a  flowing  stream, 
running  in  its  natural  channel,  is  con- 
gealed, the  ice  attached  to  the  soil 
constitutes  a  part  of  the  land  and  be- 
longs to  the  owner  of  the  bed  of  the 
stream,  who  has  the  right  to  prevent 
its  removal :  State  v.  Potlmeycr^  33  Ind. 
402  ;  Lorman.  v.  Bciuon,  8  Mich.  18; 
Seeley  v.  Brushy  33  Conn.  419. 

A  street  bounded  on  one  iide  on  a 
navigable  stream  above  high -water 
mark,  extends  to  the  center  of  the 
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stream  in  the  absence  of  a  c«»ntmry  in- 
tention. And  the  adjacent  lot  owners 
art*  intidt'd  to  the  ice  forniod  on  that 
portio:i  of  the  stream :  Brooklyn  v. 
Smith,  101  111.420. 

However,  in  Ilickey  ▼.  JLimrdf  3 
Mo.  App  4S!),  it  was  hehtj  that  where 
one  had  surveyed  and  marked  ofl'  ice 
unappropriated  by  another,  upon  a 
navi'jable  river,  and  had  expended 
money  to  preserve  it,  and  make  it  val- 
uable for  nse,  and  as  a  commercial 
commodity,  such  i)er>on  had  a  posses- 
sion  suHicient  to  support  an  action  of 


trespass;  and  in  Wood  t.  FowUr,  26 
Kan.  GS2,  the  court  held  that  a  ripa- 
rian owner  had  no  ownership  in  the 
ice,  formingon  a  navigable  stream.  In 
tlie  absence  of  legislation,  one  first  ap- 
propriating the  ice  is  entitled  to  it. 

A  lessee  of  riparian  rights  may  in- 
close and  store  ice  for  his  own  use  and 
profit,  within  the  limits  embraced  in 
his  lease,  if  he  does  not  thereby  inter- 
fere with  the  right  of  navigation,  or 
with  the  proper  use  of  the  stream  by 
other  people:  PeopU?»  leeQhT,  The 
ExeeUior,  44  Mich.  229. 

D.  M.  MiGKsr. 


Supreme  Judicial  Court  of  MasmchuseUs. 
DALAY  V.  RICE  et  al. 

If  a  landlord  lets  premises  abutting  upon  a  way,  which  are,  from  their  oon- 
dition  or  construction,  dangerous  to  persons  lawfully  using  the  way,  he  is  lia- 
ble to  such  persons  for  injuries  suffered  thereupon,  although  the  premises  are 
occupied  by  a  tenant,  unless  the  tenant  has  agreed  with  his  landlord  to  put  the 
premises  in  proper  refiair. 

The  fact  that  the  tenant  is  also  liable,  affiirdsthe  landlord  no  defense. 

Tort  by  Winnifred  Dalay  against  Margaret  Rice,  executrix, 
and  Henry  W.  Savage,  for  personal  injuries  suffered  by  falling 
into  a  coal-hole  in  the  sidewalk  in  front  of  No.  10  Wall  street, 
Boston,  to  which  said  coal-hole  was  appurtenant.  Prior  to  the 
trial  the  plaintiff  discontinued  against  defendant  Rice,  executrix. 
At  the  trial  in  the  superior  court  for  Suffolk  county,  before 
Masox,  J.,  it  was  admitted  that  Wall  street  then  wa<?,  and  for 
many  years  had  been,  a  public  street;  that  said  premises  were 
conveyed  to  defendant  Savage,  November  3,  1883,  by  virtue  of 
a  power  of  sale  contained  in  a  mortgage  of  said  premises  for  the 
purpose  of  foreclosing  said  mortgage;  and  that  said  premises 
were  conveyed  (subject  to  said  mortgage)  to  Daniel  Breslin, 
April  20,  1875;  and  that  he  occupied  the  same  from  that  date 
till  after  this  accident;  and  that  he  quitclaimed  said  premises  to 
defendant  Savage,  November  9,  1883  ;  and  that  Savage  was  the 
owner  of  the  premises  at  the  time  of  the  accident.  Breslin  testi- 
fied that  he  remained  at  a  rent  of  $41.67  per  mouth;  that 
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Savage  was  to  give  him  $2,500;  that  Savage  permitted  him  to 
remain  and  pay  the  rent,  because  he  (Savage)  had  not  paid  the 
$2,500;  that  Savage,  in  lieu  of  paying  him  the  $2,500,  per- 
mitted him  to  remain  at  $41. G7  per  month.  It  appeared  in 
evidence  that  Breslin  remained  in  occu^iancy  of  said  premises, 
under  said  oral  agreement,  from  said  November  3d  till  some 
months  after  the  injuries  complained  of.  One  Duman,  a  wit- 
ness for  plaintiff,  testified  that,  after  assisting  the  plaintiff  to  her 
home,  he  went  back  and  examined  the  <*t>al-hole,  and  that  there 
was  no  chain  on  the  cover,  but  a  three-strand  rojK?,  about  three- 
quarters  of  an  inch  thick ;  that  the  bed  on  which  the  cover  laid 
had  filled  with  snow  and  dirt,  and  that  it  was  liable  to  slip  the 
way  it  was  fastened.  He  also  testified  on  cn>ss-examination, 
that  the  bed-piece  or  stone  surrounding  the  coal-hole  on  which 
the  plate  or  cover  rested  was  well  worn,  chipped  off,  and  broken 
at  the  edges ;  and  that  it  api>cared  to  him  that  this  had  been  so 
a  long  time,  so  that,  whether  tie<1  or  untied  from  the  inside,  the 
cover,  on  being  stepped  on,  M'ould  tip  up ;  and  it  appeared  fur- 
ther that  the  l)ed  had  not  changed  in  this  respect  during  the 
tenancy.  On  the  whole  evidence  the  court  ruled  that  the  action 
could  not  be  maintained,  and  ordered  a  verdict  for  the  de- 
fendant, and  the  plaintiff  alleged  exceptions. 

P.  (yLoughlin,  for  plaintiff. 
T.  S.  DamCy  for  defendant. 

Field,  J. — ^The  defendant  Savage  received  a  conveyance  of 
the  premises  on  November  3,  1883,  having  purchased  them  at  a 
sale  under  a  power  contained  in  a  mortgage.  Breslin,  on  April 
20,  1875,  had  become  the  owner  of  the  equity  of  redemption, 
subject  to  this  mortgage,  and  he' occupied  the  premises  from  this 
date  until  after  the  accident,  which  is  said  to  have  occurred  on 
December  17,  1883.  On  Nov.  9,  1883,  Breslin  quitclaimed 
whatever  title  he  had  in  the  premises  to  Savage,  for  which 
Savage  agreed  to  pay  him  $2,500,  and  Breslin  remained  in  oc- 
cupation as  the  tenant  at  will  of  Savage,  under  an  agreement  to 
pay  rent  at  the  rate  of  841.67  a  month.  There  was  evidence 
from  which  the  jurv  mii^jiit  have  found  that  the  stone  surround- 
ing  the  cover  of  the  coal-hole  was  pormanently  defective  at  the 
time  Savage  became  owner ;  that  it  continued  in  this  defective 
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couditiuu  until  aAcr  tlio  iioc^Klont;  and  was  of  su(;h  a  charartcr 
that  **  the  cover,  on  being  stopped  on,  wouKI  tip  up,"  whether  it 
wa.s  tied  or  not  on  the  inside;  and  that  the  ;ieeid(*nt  hap|KMied, 
not  through  the  negligent  manner  in  whicli  lireslin  uscmI  the 
premises,  but  through  the  dei'ective  condition  of  the  stone  sur- 
rounding the  cover  of  the  hole. 

Savage,  as  landlord,  was  under  no  obligation  to  Breslin  to 
keep  the  coal-hole  in  repair,  and  Breslin  was  under  no  obliga- 
tion to  Savage  to  repair  it.  It  does  not  apjiear  in  the  excep- 
tions that  Savage  at  any  time  knew  that  the  coal-hole  was  in  a 
defective  and  dangerous  condition.  It  seems  to  be  settled  that 
if  a  landlord  lets  premises  abutting  upon  a  way,  which  are, 
from  their  condition  or  construction,  dangerous  to  persons  law- 
fully using  the  way,  he  is  liable  to  such  persons  for  injuries 
sufTered  thereupon,  although  the  premises  are  occupied  by  a 
tenant,  unless  the  tenant  has  agreed  with  his  landlord  to  put 
the  premises  in  proi)er  repair.  That  the  tenant  may  also  be 
liable  is  not  a  defense  to  the  landlord. 

The  case  which,  perhaps,  most  nearly  resembles  this,  is  Oandy 
V.  Juhber,  5  Best  4&  S.  78 ;  same  case  on  error.  Id.  486.  The 
reasons  why  the  court  of  exchequer  chamber  recommended  that 
the  plaintiff  consent  that  the  proceedings  be  stayed  do  not  appear 
in  the  report;  but  in  9  Best  &.  S.  15,  there  is  what  purports  to 
be  the  undelivered  judgment  of  that  court  in  the  case.  One 
question  was  whether  a  landlord  who  has  the  power  to  determine 
a  tenancy  from  year  to  year  by  giving  notice,  and  who  does  not 
exercise  it,  is  to  be  held  as  thereby  reletting  the  premises.  In 
the  course  of  the  argument  in  the  exchequer  chamber,  Ebi.e,  C. 
J.,  said  of  the  landlord's  liability :  ''  If  he  lets  the  premises  with 
a  nuisance,  all  parties  agree  that  he  is  responsible."  In  the 
opinion  published  in  9  Best  &  S.  1 5,  the  grounds  on  which  the 
court  of  exchequer  chamber  differed  from  that  of  the  queen's 
bench  distinctly  appear,  as  follows :  "  We  agree  that  to  bring 
the  liability  home  to  the  owner,  the  premises  being  let,  the 
nuisance  must  1x5  one  which  was,  in  its  very  essence  and  nature, 
a  nuisance  at  the  time  of  letting,  and  not  something  which  was 
capable  of  being  thereafter  rendered  a  nuisance  by  the  tenants, 
and  that  it  is  a  sound  principle  of  law  that  the  owner  of  proi)erty 
receiving  rent  should  be  liable  fur  a  nuisance  existing  upon  his 
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premises  at  the  date  of  the  demise;  but  that  wherein  we  differ 
is  that  a  landlord  from  year  to  ycar^  having  the  power  of  giving 
the  ordinary  notice  to  quit,  and  not  giving  it,  is  thereby  to  hv. 
held  as  reletting  the  premises,  and  that  such  forbearing  to  give 
notice  is  equivalent  to  a  reletting."  Tlic  reason  of  the  rule,  that 
if  a  landlord  lets  premises  in  a  condition  which  is  dangerous  to 
the  public,  or  with  a  nuisance  upon  them,  he  is  liable  to  stran- 
gers for  injuries  suffered  therefrom,  is  that  by  the  letting  he  has 
authorized  the  continuance  of  the  nuisance. 

Pretty  v.  Bickmortj  L.  R.  8  C.  P.  401 ,  was  decided  on  theground 
that  the  tenant  had  covenanted  to  keep  the  premises  in  repair, 
and  therefore  the  landlord  could  not  be  said  to  have  given 
authority  that  the  premises  should  be  kept  in  a  dangerous  state. 
See  Leonard  v.  Siorer^  115  Mass.  86.  Gicinnell  v.  Earner j  L. 
R.  10  C.  P.  658,  follows  Pretty  v.  Biekmore.  In  Nelson  v. 
Brewery  Co.y  2  C.  P.  Div.  311,  it  is  expressly  said  that  if  the 
landlord  lets  premises  in  a  ruinous  condition  he  is  liable  to 
strangers.  In  Saltonstall  v.  Banker,  8  Gray,  195,  197,  the  de^ 
cisions  in  Bich  v.  Basterjield,  4  C.  B.  783,  and  in  Rex  v.  Pedly, 
1  Adol.  &  E.  822,  are  approved ;  and  it  is  said  that  if  the  nui- 
sance existed  at  the  time  of  the  demise  the  landlord  is  liable. 
See  Todd  v.  Flighty  9  C.  B.  (N.  S.)  377.  In  Jackman  v.  Ar- 
lington  J/iffs,  137  Mass.  277,  the  landlord  was  held  liable  for 
the  acts  of  his  tenants  in  polluting  the  water  of  a  brook,  by  dis- 
charging into  it  the  sink  water  from  the  houses  let ;  and  the 
reason  given  was  that  the  houses  let  were  intended  to  be  used 
by  the  tenants  in  the  manner  in  which  they  were  used,  and  that, 
if  the  landlord  did  not  retain  the  control  of  the  water  used  by 
the  tenants,  he  had  by  the  letting  authorized  the  use  which  the 
tenants  made  of  the  water.  See,  also,  Owings  v.  Jones,  9  Md. 
108;  City  of  Peoria  v.  Simpson,  110  111.  294,  300;  Irvine  v. 
Wood,  51  N.  Y.  224;  Durant  v.  Palmer,  29  N.  J.  Law,  544. 

An  attempt  has  been  made  to  bring  the  present  case  within 
the  rule  tliat  if  the  nuisance  is  created  by  a  tenant,  or  by  a 
formpr  owner  who  has  let  the  premises  to  a  tenant,  a  grantee  is 
not  liable  for  any  injury  that  may  result  from  the  condition  of 
the  premises  while  the  occupation  of  the  tenant  continues.  If 
the  defendant  Savage  had  bouglit  the  premises  subject  to  a  lease 
to  Breslin^  who  had  continued  in  occupation  under  it,  a  differ- 
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ent  case  would  have  l)ceii  presented.  But  when  the  defendant 
Savage  purchased  the  premises,  and  a  deed  was  delivered  to  him 
by  the  mortgagee,  pursuant  to  the  {)owerof  sale  contained  in  the 
mortgage,  he  became  the  owner,  and  Breslin  had  no  longer  the 
right  of  occupation.  The  defendant  could  then  immediately 
have  taken  possession.  After  this,  the  defendant  voluntarily 
let  the  premises  to  Dreslin  as  a  tenant  at  will,  and  at  the  time 
of  the  accident  Breslin  held  possession  by  agreement  with  the 
defendant.  It  is  strictly  a  case  where  the  defendant  let  premisen 
with  a  nuisance  ui)on  them,  and  took  no  agreement  from  the 
tenant  to  abate  the  nuisance,  or  to  repair  the  premises.  So  far 
as  appears,  the  plaintiff  was  lawfully  traveling  upon  the  high- 
way ;  and  if  the  coal-hole  was  in  a  permanently  dangerous  con- 
dition, and  this  condition  existed  when  the  defendant  let  the 
premises,  the  landlonl  is  not  excused  from  liability  by  the  fact 
that  the  premises  were  in  the  occupation  of  a  tenant  at  the 
time  when  the  plaintiff  was  injured.  It  is  not  necessary  to  de- 
termine whether  the  owner  or  occupant  is  bound  at  all  events  to 
keep  the  covering  of  a  coal-hole  in  a  public  street  safe,  or  is 
only  bound  to  use  reasonable  care.  There  was  evidence  that 
the  defect  in  the  covering  of  the  coal-hole  had  existed  for  a 
long  time,  and  was  open  and  visible,  and  such  that  the  person 
whose  duty  it  was  to  repair  it  ought  to  have  knowui  its  condi- 
tion. 

In  the  opinion  of  a  majority  of  the  court  the  exceptions  must 
be  sustained.  Exceptions  sustained. 


We  propose  to  discuss  the  liabilitj 
of  a  landlord  to  third  persona  for  an 
injurj  sustained  bv  tliem,  and  arising 
from  the  condition  ofthe  leased  prem- 
ises. 

First. — Conditinnof  Premises  at  Time 
of  the  Demine. — "  In  general,  that  partj 
only  is  rcsponsililc  ft»r  the  continu- 
ance of  a  nuisance,  who  liad  posses- 
sion un  i  control  where  it  is,  and  upon 
whom,  therefore, the  oblig:iti«»n  to  re- 
move', seems  proper! v  to  rest.  It  fol- 
lows, that,  as  bi.'t\vt'rn  landlonl  and 
tenant,  the  parly  pre^-umittively  re- 
sponsible is  the  tenant.  But  the  faets, 


when  developed,  remove  many  cases 
from  this  presumption»  for  the  Terr 
satisfactory  reason  that  there  are  many 
cases  in  which  the  party  out  of  pos- 
session, is  either  in  part  or  exclu- 
sively the  party  in  fault.  Thus,  if  the 
owner  of  land,  through  which  a  wa- 
tercourse runs,  erects  a  dam  across  it 
which  sets  the  water  back  upon  the 
proprietor  alK)ve,  and  then  leases  the 
land  with  the  nuisance  upon  it,  he 
gives  with  the  lease  implied  permis- 
sion for  the  lessee  to  keep  up  the  dam, 
and  he  thus  becomes  a  participant 
with  the  lessee  in  the  wron<;  while  the 
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dam  is  maintained  as  it  was  when  he 
gave  tlie  tenant  posrsession :''  Coolej 
on  Torts,  009,  citing  HktvoHl  y.  Prior^ 
12  MiHl.(i35;  s.  c.  2  Salk.  4G0,  and 
1  Raym.  713.  Tliis  same  author 
makes  the  following  quotation  from 
Orady  v.  WoUncr,  40  Ala.  3S1,  which 
well  assigns  a  reason  for  the  rule  just 
stated:  "lie  tran^fcrreil  it  with  the 
original  wrong,  and  his  demise  aflirms 
the  continuance  of  it.  He  has  also 
his  rent  as  a  consideration  for  the 
continuance,  and  therefore  ought  to 
answer  the  damage  it  occasions.'' 

In  Hdwifj  V,  Jordan,  53  Ind.  21 ;  s. 
c  1  Wilson  (Ind.)  447,  the  following 
rules  are  determined:  **l.  One  who 
erects  a  nuisance  is  liable  for  its  con- 
tinuance,  as  for  a  new  nuisance,  so 
long  as  it  continues,  and  it  is  not  in 
his  iK)wer  to  release  himi«elf  there- 
from by  granting  it  over  to  another. 

"  2.  One  who  delivers  his  property 
for  the  purpose  of  having  it  used  in 
such  a  way  as  must  prove  offensive  to 
others,  may  himself  be  treated  as  the 
author  of  the  miscliief. 

*'3.  One  who  erects  a  nuisance,  and 
afterwards  parts  with  the  reil  estate 
upon  which  it  is  located,  either  by 
conveyance  with  a  warranty  or  cov- 
enant that  amounts  to  an  affirmance 
of  the  nuisance  and  agreement  of  its 
continuance,  or  leases  it  on  terms  by 
which  he  derives  a  benefit  or  profit 
from  its  continuance,  or  leases  his 
real  estate,  receiving  therefrom,  and 
knowing,  or  having  reason  to  believe, 
that  the  use  of  the  property  for  the 
purpose  for  which  it  is  leased  will 
prove  to  be  injurious  to  the  property 
of  others,  or  become  a  ntiiisance,  will 
be  liable  to  an  action  for  an  injury  rc' 
suiting  therefrom." 

In  the  case  juat  quoted  from,  the 
facts  were  these :  A.  owned  a  lot  ad- 
joining B.'s;  A.  and  C.  went  into  the 
lumber  drying  business,  and  erecteil 
a  ilrying  kiln  on  A.'s  lot.     A.  and  C 


afterwards  dissolved  the  partnership 
by  A.  witlulrawing;  and  C.  carried  on 
the  business.  Rv  the  terms  of  the 
di;«solution,  C  became  the  owner  of 
the  kiln,  and  A.,  at  that  time,  leased 
the  premises  to  him  for  a  term  of  three 
years,  reserving  rent.  A.  took  jws- 
session  under  his  lease,  and  by  ttsing 
the  kiln,  the  adjoining  premises  of  1>. 
were  burned.  A.  was  heUl  liable. 
Tlie  court  said  :  **  The  mere  structure 
itself  was  not  a  nuis:uice  or  danger- 
ous to  any  person,  but  its  use  and 
operation  as  a  kiln,  at  the  place  where 
it  was  situate<l,  was  necessarily  dan- 
gerous to  the  property  of  the  ap- 
pellee. There  was  no  agreement, 
covenant  or  guaranty  on  the  part  of 
the  appellant,  that  his  lessees  should 
have  the  right  to  continue  the  use  of 
the  said  kiln;  nor  does  it  expressly 
appear  that  he  was  to  receive  any 
rent  or  profit  from  the  continued  use 
of  said  kiln ;  but  it  does  apjiear  that 
he  knew  his  lessee  intendinl  to  con- 
tinue the  said  business,  ami  that  such 
kiln  was  ne^jssary  to  the  successful 
oi>eration  tliereof.  lie  received  rent 
for  the  entire  premises,  which  in- 
cluded tlic  kiln,  and  he  is  to  be  pre- 
sumed to  have  known  or  to  have  rea- 
son to  believe  tiiat  his  lessees  would, 
under  his  lease,  continue  to  use  the 
same  in  the  same  manner  in  which  it 
had  been  used  and  for  the  pur|)ose  for 
wliich  it  was  constructed ;  and  it  is  to 
be  further  presumed  that  he  knew  the 
danger  which  would  result  to  the 
property  of  the  appellee  by  such  use." 
So,  where  a  defendant  leased  to  a 
tenant  a  lot,  in  which  stood  a  number 
of  old  chimneys,  in  a  ruinous  condi- 
tion, at  tite  time  of  the  lease,  and  the 
defendant  knew  it  and  so  maintained 
them,  and  they  fell  on  the  plaintifTs 
hout<e,  it  was  held  that  the  former  was 
liable.  "  It  is  alleged  that  the  defend- 
ant let  the  house  wiien  the  chimnevs 
were  known  to  him  to  be  ruinous  and 
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in  danger  of  falling,  and  that  he  kept 
and  niaintained  them  in  this  state, 
and  tints  he  was  gniltr  of  the  wrong- 
ful non-ropair.H  which  led  to  the  dam- 
age, and  after  the  demise  the  fall  a|)- 
|>earHto  have  risen  from  no  fault  of 
the  lessee,  but  by  (the)  laws  of  na- 
ture :'*  TiM  T.  F7ifjht,  9  C.  B.  (X.  S.) 
377 ;  8.  c.  9  J.  Sc-ott  (X.  S.)  377. 

This  doctrine  ha.s  l)een  carried 
much  farther.  Thu.n,  where  the  owner 
of  land  AoihUnI  his  neighbor's  prem- 
ises by  erecting  a  dam,  and  then  con- 
Tejed  his  hui.l  with  covenants  of 
seizin  and  of  (juiet  enjoyment,  "  with 
the  right  to  flow  as  far  as  has  hitherto 
been  necessary,  for  the  use  of  the  mills 
on  the  premises  conveviNl,  the  dam 
remaining  at  its  pres<*nt  height,"  it 
was  held,  that  the  gnintt»r  was  liable 
for  the  continuance  of  the  niiis:ince, 
as  having  expressly  allirniCHl  and  con- 
veyed it:  Watjtjoiter  v.  Jemutinet  3 
Denio,  30C.  See  Staple  v.  Sprin%  10 
Mass.  72;  CahUly.  Etsbnan,  IS  Minn. 
324  ;  EastiHun  v.  Anioabatj^  44  X.  11. 
143  If  the  possession  had  passed  to 
others,  without  any  evidiMce  of  any 
i-onvoyance  or  deniisi'.  the  rule  would 
have  lieen  otherwise;  for  in  such  an 
instance,  there  would  be  no  evidence 
that  the  will  of  the  party  granting 
the  dam,  accompanie<l  and  cncoar- 
aged  the  continuance  of  the  nuisance, 
and  the  law  must  refer  it  to  the  will 
of  the  possessor:  Blunt  v.  Aikinj  15 
Wend.  522 ;  JBoruW/  v.  Prior,  1  lA. 
Raym.  713;  Bawick  v.  Canden,  (Jro. 
Eliz.  402,  520 ;  OieeiKani  y,  Ilampson, 
4  T.  R.  318. 

There  are  many  cases  which  sup- 
port the  rule,  holding  the  landlord 
liable,  where  he  erects  defective  prem- 
ises: Vetidery,  Vedder,  1  Den.  257; 
Shindelbeek  v.  >V</Oh,  17  Amer.  L. 
Reg.  450;  8.  <:.32()hio  St.  2(54;  Oir- 
4m;*  V.  Jonrjtj  9  Md.  108  ;  House  v. 
Mdmlj\  27  Conn.  032;  Gaudy  v.  J«i&- 
6er,  9  B.  &  S.  15,  reversing  5  B.  <&  S. 


485;  FUh  v.  i^^//;*;,  4  Ik»nio,  311; 
Ilndley  v.  Tnjlor,  h.  11.  1  ('.  W  53; 
Fixke  T,  Fnimiwjham  3lem»  Co^  14 
Pick.  4')1 ;  Xortmi  v.  llVrficti//,  20  Barb. 
618;  Bich  V.  BaatrrfU,  4  Man.  (i. 
&  Scott,  7S3;  BoifbifiH  v.  Mount^  33 
How.  Pr.24;  f^.  c.  4  Rob.  561;  Be!- 
/ott-9  V.  Saekeitf  15  Ihirb.  90 ;  Piekard  v. 
OAlin*,  23  Barb.  445 ;  Moody  y,  May^tr, 
etc.,  43  Barb.  282;  Bcw^'tn  v.  Suarez. 
4ii  Barb.  409 ;  s.  c.  2S  How.  Pr.  51 1 : 
19  Abb.  Pr.  01 ;  f%  of  Ckicujo  v. 
O^Brennan,  05  111.  160;  Ganry  v. 
Byw,  66  N.  Y.  129 ;  J^tDonougk  v.  nil- 
uuinj  3  Allen,  267 ;  Datenport  v.  RucJ:- 
ma»,  16  Abb.  Pr.  311;  h.  r.  10  Bosw. 
20;  37  N.  Y.  568 ;  -I/m/cthow  v.  Dickie, 
26  How.  Pr.  ia3;  ».  c.  1  Rob.  23S; 
Irrine  v.  BW/,  51  N.  Y.  224 ;  8.  u.  4 
Rob.  VM6 ;  Leonard  v.  Storer,  115 
Mass.  8r» ;  Swtrdu  v.  Edgar,  59  N.  Y. 
28. 

But  in  all  snch  cases,  the  landlord 
must  have  had  notice  of  the  defect, 
at  the  time  he  rented  the  premises, 
or  1)efore  the  iujnry,  with  the  power 
of  entering  and  repairing  the  defect, 
or  at  least  have  had  such  knowledgi^ 
as  would  put  a  prudent  man  on  in- 
quiry:  Gwinnell  v.  Earner,  L.  R.  10  ('. 
P.658;aironi.<v.iVhr  York^eUi^KR. 
Cb.,  98  N.  Y'.  245. 

So,  if  a  landlord  rents  his  premiser* 
in  sucli  a  condition  that  the  use  of 
them  by  the  tenant,  in  the  way  in- 
tended by  the  landlord,  creates  a  nui- 
sance, the  latter  is  liable.  This  ih 
well  illustrated  by  the  Indiana  case, 
already  cited;  and  a  Connecticut  case, 
where  the  owner  of  a  mill,  situated 
so  near  a  highway  that  its  revolving 
wheel  frightened  the  horses,  held  thai 
the  landlord  was  liable.  In  this  case, 
it  was  taken  for  ;;ranted  that  the 
owner  intended  the  lessee  to  use  li  in 
the  manner  he  had  ;  and  thus,  he  au- 
thorized the  creation  of  a  nuisance : 
lloiue  V.  Metcnlf,  27  Conn.  632.  So. 
the  same  was  held  of  a  limekiln,  im- 
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properly  constructed  and  then  leased : 
Slight  V.  Guidafff  oo  Wis.  C75 ;  and  of 
a  privy  and  pipe  in  the  leased  house 
used  by  the  tenant,  although  the  lat- 
ter WAS  also  liable:  3I*0atiuM  y. 
Utttchuion,  7  U.  C.  (C.  P.)  608 ;  so, 
of  an  improperly  constructed  drain, 
necessary  to  the  use  and  enjoyment  of 
the  demised  premises :  *S  'ott  t.  Siinaiu, 
54  N.  II.  42G ;  and  the  like :  AUon  r. 
Grant,  3  El.  &  CI.  1 28 ;  OodUy  v.  Ha- 
gerty,  20  Pa.  St.  387 ;  Ilccves  v.  Larkin, 
19  Mo.  192;  Church,  etc,  v.  Buekliart, 
3  Hill,  193 ;  BeUaws  t.  Saekett,  15  Barb. 
96;nekaTd  t.  CulUns,  23  Barb.  444. 

So,  when  a  landlord  rented  a  house 
and  took  no  precautions  against  the 
snow  slipping  down  upon  thesidewalk, 
nor  made  any  arrangements  with  the 
tenants  about  clearing  the  roof,  he 
was  held  liable :  Shipley  v.  Fifty  Auo- 
eiiak9^  101  Mass.  251 ;  8.  c.  106  Mass. 
194;  although,  as  we  shall  see,  he 
might  have  relieved  himself  of  such 
a  liability  by  an  agreement  with  his 
tenants. 

Yet,  there  is  a  case  which  seems 
somewhat  at  variance  with  those  just 
stated.     There,  the  owner  of  a  house, 
standing  back  from  the  street,  built  a 
low  shop  between  his  house  and  the 
street,  with  a  chimney,  and  rented  out 
the  shop.    The  tenant  used  the  chim- 
ney for  a  iire,  and  when  the  wind  was 
from  a  certain  direction,  smoke  was 
blown  into  the  plaintiff's  window, 
causing  him  great  annoyance.    The 
defendant,  the  owner,  was  sued  on  the 
ground  that  he  built  the    chimney 
which  made  the  nuisance,  and  was 
answerable  for  the  ordinary  use  of  it. 
The  court  held  that  the  chimney  was 
not  itself  a  nuisance  but   it  wns  the 
fire    that   was    made    by    the    ten- 
ant;    that   coke   might  have   been 
nsed,  or  he  might  have  abstained 
from  having  a  fire  when  the  wind  was 
in  the  wrong  direction,  and  the  owner 
therefore  was  not  liable.    He  had  no 


control  over  the  fire :  Rich  v.  BaaUr- 
field,  4  C.  B.  783. 

Reletting. — If  the  premises  are  in 
good  repair  when  leabed,  and  while 
the  lease  is  in  force,  become  out  of 
repair,  and  are  then  relet  in  thai  con- 
dition, the  landlord  is  liable  to  the 
same  extent  as  if  they  had  never  been 
leased:  Ingueraen  v.  Rankin,  47  N.  J. 
L.  18. 

Contmet  of  2Vnaa/  to  Repair.^The 
landlord  may,  however,  esca|)e  liabil- 
ity to  third  persons  by  reason  of  the 
defective  premises,  by  entering  into 
a  contract  with  his  tenant  to  repair 
them.  This  was  decided  in  the  early 
case  of  Payne  v.  Rogers,  2 II.  VAk,  350. 
Usually  the  defect  must  be  such  that 
the  injury  might  have  Itcen  avoided 
by  care  on  the  part  of  the  tenant: 
Leonard  v.  Storer,  115  Mass.  SG ;  Pretty 
v.  Riekmore,  L.  R.8  C.  P.  401 ;  Gwi'nr 
full  V.  Earner,  L.  R.  10  C.  P.  658  ;  8. 
c.  14  Moak.  492;  Qandy  v.  Jubber, 
6  B.  &  S.  78 ;  s.  c.  33  L.  J.  (Q.  B.) 
151 ;  WMen  v.  Glourcjiter,  4  Hun.  24; 
Nelson  v.  Liverpool  Breurry  Cb.,  L.  R. 
2  C.  P.  Div.  311 ;  P.  c.  21  Mo.nk.308; 
Ruxtell  V.  Shenton,  3  L.  B.  449;  City 
cf  Chicago  v.  CBrtnnan,  65  111.  160. 

This  is  xerj  well  illustrated  by  the 
case  of  Gwinnell  v.  Eumer,nupi'a.  There, 
the  plaintifl'  was  injured  by  the  giv- 
ing away  of  a  grating  in  a  public 
footway,  which  was  used  for  a  coal 
shoot  and  for  letting  light  into  the 
lower  part  of  the  premises  adjoining. 
These  premises  were  at  the  time  of 
the   accident,  under   lease,  and  the 
lessee  luid  covenanted  to  repair  and 
keep  in  repair  all  except  the  roofs, 
main   walls  and  mnin  timbers.    At 
the  time  of  the  demise,  tlic  grating 
was  unsafe;   but   there   was  no  evi- 
dence that  the  defendant,  the  land- 
lady, had  anv  kiiowledL'O  of  its  unnjife 
state;    and  the  jury  foiuid   that  no 
blame    was   attributable   to   her  for 
not  knowing  it.     It  v^iis  held  that 
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the  defendant  was  not  liable,  because 
of  her  contract  with  the  tenant 

Landlord  noi  Liabltfor  After  C  'ofulUicm 
of  Premises, — *  If  the  premi^Khi  are  in 
^ood  repair  when  demiseil,  but  after- 
wards become  ruinous  ami  dangerous, 
the  landlord  is  not  responsible  there- 
for either  to  the  occupant  or  to  the 
public:''  (Jiuity  v.  Byrne,  6(5  N.  Y. 
1^9;  Ti»>Ul  V.  FUylU,  9  C.  B.  (X.  S.) 
377  ;  *'  and  this  rule  applies  to  a  les- 
^ee  who  has  in  turn  sublet,  and  is 
out  of  possession,  as  well  as  to  an 
owner  and  prime  lessor:''  Oanty  t. 
Byrne,  snpra, 

"if  a  landlord  let  premises,  not 
in  themselves  a  nuisance,  and  it  is 
entirely  at  the  option  of  the  tenant 
to  so  use  them  or  not  as  that  thcjr 
shall  become  so,  and  the  landlord  will 
receive  the  same  benefit  if  they  be 
not  so  used,  the  landlord  is  not  re- 
sponsible, if  by  the  careless  use  by 
the  tenant  they  become  a  nuisance:" 
Clancy  v.  Byrne,  supra;  llich  v.  Basicr- 
field,  4  Man.  Gr.  &  Scott,  783.  •*  1  lis 
bare  ownership  will  not  produce  that 
result:"  Wolf  v.  KUpatriek,  101  N. 
Y.  14G,  151. 

Conse<(uently,  where  a  tenant  built 
a  paper  vault  under,  and  put  a  coal- 
hole in,  a  sidewalk ;  and,  by  the  im- 
prn|M!r  conduct  of  a  stranger,  who 
broke  the  stone  supporting  the  iron 
cover   of   the   coal- hole,  the   cover 
turned  when  the  plamtifi'  stepped 
upon  it,  and  he  fell  and  was  injured, 
it  was  held  that  the  owners  of  the 
premises  were  not  liable,  nor  would 
they  have  been  so  if  they  had  con- 
structed the  vault  and  coal-hole,  and 
then  let  the  premises :    Wi)!/  v.  KU- 
palricL'y  101  N.  Y.  14G.    8o,  the  land- 
lord is  not  liable  to  a  person  passing 
along  a  walk  leading  from  the  street 
to  the  renteil  buildings,  for  tlic  pur- 
pose of  transacting  business  with  the 
tenant,  whereby  he  U  injured  by  full- 
ing (liiwn  an  embankment  adjoining 


the  walk,  althoagh  the  estate  was  In 
that  condition  when  let    "He,  the 
defendant,  had  leased  it  to  a  tenant, 
and  there  was  nothing  to  show  that 
he  retained  any  control    over    the 
walk,  or  any  right  to  direct  the  pur- 
poses for  which  the  premises  should 
be  used.    The  fact  that  the  walk  was 
in  the  same  condition  before  the  de- 
mise, is  not  material.    The  defendant 
did  not  guarantee  that  the  premises 
should  be  safe  for  all  the  uses  to  which 
the  tenant  might  put  them.     The 
tenant  alone  had  the  right  to  deter- 
mine the  purposes  for  which  he  should 
use  tlie  premises.    If  he  used   them 
so,  as    impliedly,    to  invite    people 
to  visit  them  in  the  night,  it  was  hU 
duty  to  make  them  safe  by  a  railing, 
or  by  a  light,  or  by  warning.    It  was 
not  the  duty  of  the  landlord,  and  in- 
deed he  would  not  have  the  right, 
without  the  consent  of  the  tenant,  to 
do  so:"  MeUen  v.  AlorrUl,  126  Mass. 
54-'i.      So,    where   certain    premises 
were  let,  and  the  lessee  turned  them 
into  a  house  of  public  entertainment, 
and  change<l  the  use  of  the  gallery, 
the  landlord  was  held  not  liable  for 
its  breaking  down  and  injuring  those 
below :  Edtmrdu  v.  New  York,  ete.,  R, 
i2.  Cb.,9SN.  Y^243.    See  i2o66tiu  t. 
Jonts,  15  C.  B.  (X.  S.)  220. 

The  owners  of  a  building  prorided 
with  machinery  run  by  steam  power, 
rented  one  floor  to  L.  for  the  purpose 
of  a  laundry. .  The  defendant  fur- 
nished power,  which  was  supplied  by 
means  of  a  revolving  shaft  L.  put  a 
partition  through  the  room  near  the 
shaft  The  plaintiff,  who  was  in  the 
employ  of  L.,  in  attempting  to  pass 
between  the  partition  and  the  shaft, 
was  caught  by  the  latter  and  injured. 
It  was  held,  that  the  defendant  was 
not  liable;  that  the  premises  having 
been  delivered  to  the  tenant  in  a  suit- 
able condition  to  serve  the  pur)>o^e 
for  which  tliey  were  rented,  if  altera- 
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lioDs  «erer«qoired,  it  was  his  duty, 
not  that  of  the  defendant  to  make 
them  :  Ryan  t.  WUaoa,  87  N.  Y.  471 ; 
8.  c.  13  J.  &  8.  273.  See,  however, 
BMina  r,  Jomu,  109  E.  C.  L.  220. 

But  where  the  tenant  continued  the 
use  of  a  defective  coal-hole,  both  he 
and  lib  landlord  were  held  liable :  Ir- 
rine  v.  Wood,  51  N.  Y.  224;  8.  c.  4 
Bobt.  13S. 

Landlord  $  Contract  to  Repair, — 
There  i:i  no  doubt  that  a  landlord  luav 
become  liable  for  the  subsequent  con- 
«lition  of  the  demised  premises,  if  he 
has  entered  into  a  contract  with  the 
tenant,  to  repair.  "  We  think  there 
are  only  two  ways  in  which  landlords 
or  owners  can  be  made  liable,  in  the 
case  of  an  injury  to  a  stranger  by  the 
defectiTe  repairs  of  premises  let  to  a 
tenant,  the  occupier  and  the  occupiers 
alone  being  prima  facie  liable ;  first,  in 
the  case  of  a  contract  bv  the  landlord 
to  do  repairs,  where  the  tenant  can 
sne  him  for  not  repairing ;  secondly, 
in  the  case  of  a  misfeasance  bv  the 
landlord,  as,  for  instance,  where  he 
lets  premises  in  a  ruinous  condition. 
In  either  of  these  cases,  we  think  an 
action  would  lie  against  the  owner  :^ 
Nelion  ▼.  Liverpool  Rrewery  Cb.,  L.  R. 
2  C.  P.  Div.  311 ;  8.  c.  21  Moak.  303; 
Payne  ▼.  Rogen,  2  H.  Bl.  349;  Todd 
▼.  Flight,  9  C.  B.  (N.  8)  377 ;  a.  c.  30 
C.  J.  (C.  P.)  21 ;  Rumll  y.  SKenton,  3 
Q,  B.  449 ;  Pretty  y.  Riekmore,  L.  R. 
8C.P.40i;  Qridkyyr.  CUy  of  Rlooai- 


tR^oa,68I11.47;  Severn  y.  Eddy,  52 
111.  139 ;  (see,  Rurdick  v.  CheadU,  26 
Ohio  St.  393);  ShimUlbeck  y.  Moon,  32 
Ohio  St.  264 ;  s.  c.  17  Amer.  L.  Reg. 
450;  Edvard*  v.  Xew  York,  etc.,  R,  Ji. 
Co.,  98  y.  Y.  245;  Jjeonard  y.  Stonr, 
115  Mass.  86 ;  City  of  Loicell  v.  Spauld- 
ing,  4  Ctish.  277  ;  Reure  v.  AnibUr,  9 
Pa.  St.  193;  Owinys  y.  Jonee,  9  Md. 
lOS;  Finery,  Thirkell,  2i  Mich.  1  (a 
coal-hole  or  scuttle  becoming  out  of 
repairs  after  lease) ;  Qaney  y.  Ryme, 
56  N.  Y.  129 ;  8.  r.  65  Barb.  344 ;  Gtrnp- 
bell  y.  Portland  Sugar  Co.,  62  Me.  552. 

Pleading  awrf  Proif. — In  order  to 
charge  the  landlord,  he  being  out  of 
possession,  it  must  be  averred  and 
proven,  that  the  defect  existed  at  the 
time  of  the  leasing;  or  that  he  was 
under  a  covenant  to  repair,  and  had 
notice  of  the  defect,  or  by  reasonable 
diligence  could  have  ascertained  it. 
Ifoneofthc.>e  averments  are  not  em- 
bodied  in  the  ]>etition,  it  is  defective : 
Shindelbcck  v.  Moon,  eupra;  Qandy  y. 
Juhber,  9  B.  &  8.  15 ;  reversing  5  B. 
&  S.  485 ;  for  the  law  presumes  the 
tenant  was  bound  to  repair  and  that 
the  landlord  was  not  liable :  Ratter- 
man  y.  Finn,  32  How.  Pr.  501 ;  KntUor 
y.  Newkouee,  4  £.  D.  Smith,  20;  Rich 
y.  RaeterJUld,  4  C.  B.  7S3 ;  Robbine  y. 
Mount,  33  How.  Pr.  36;  s.  c.  4  Rob. 
561 ;  Qaney  v.  Ryme,  56  N.  Y.  129; 
see  Regina  y .  Rarrett,  9  C.  C.  255. 

W.  W.  Thornton. 

Crawfordsville,  Ind. 


Supreme  Court  of  Pennsylvania. 
GOETTEL  r.  SAGE  et  al. 

Where  a  vendor,  believing  that  he  has  a  good  tax  title  to  land,  so  states, 
bat  declines  to  covenant  or  to  convey,  except  by  a  quit-claim  deed,  and  upon 
his  advice,  the  vendee  consults  an  attorney,  by  whom  the  title  is  pro- 
nounced valid,  whereupon  the  vendee  gives  a  bond  for  the  purchase-money, 
he  may,  nevertheless,  in  an  action  on  the  bond,  show  that  the  tax  sale 
upon  which  the  vendor's  title  rested,  was  utterly  vuid  and  consequently 
that  the  bond  was  without  consideration. 
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Error  to  Common  Pleas  of  Venango  county.  Debt  on  a 
bond  by  Sage  and  Sheasley,  against  Goettel.  Plea,  nil  debet 
The  facts  are  stated  in  the  opinion  of  the  court. 

At  the  trial,  the  judge  charged  that  the  defense  set  up  was 
not  goody  and  directed  a  verdict  for  the  plaintiff,  if  the  jury  be- 
lieved the  evidence.  Verdict  for  plaintiff.  The  defendant  took 
this  writ. 

C.  Hejfdrick  {H.  D,  Hancock  with  him),  for  plaintiff  in 
error. 

George  L,  Criswell  {J.  H,  Oamer  with  him),  for  defendant  in 

error. 

Williams,  J. — ^This  was  an  action  upon  a  bond.  The  de* 
fense  set  up,  was  failure  of  consideration.  The  question  raised 
by  the  assignments  of  error,  is  whether  the  facts  which  the  de- 
fendant proposed  to  prove  in  Bupi)ort  of  this  defense  should  be 
allowed  to  go  to  the  jury.  It  is  necessary  to  examine  the  facts 
out  of  which  this  litigation  arises,  in  order  to  a  proper  deter- 
mination of  this  question. 

The  evidence  shows  that  lots  Nos.  47,  67,  and  68,  containing 
two  huudrcd  acres  each,  adjoined  each  other  successively,  and 
that  Alfred  Pearce  was  the  owner  of  two  hundred  acres,  located 
in  such  manuer  as  to  occupy  part  of  each  of  the  said  lots,  as 
shown  in  the  diagram  below.     [^Diagram  omitted.'] 

Prior  to  1872,  Pearoe's  laud  was  assessed  in  the  manner  fol- 
lowing : — 

Owners.  Numbers.  Acres. 

Alfred  Pearce        .        .        .      47-68.  200. 

In  the  years  1872  and  1873  the  number  47  was  dropped  by 
assessor  and  the  assessment  was  left  to  stand  tlius : — 

Owners.  Numbers.  Acres. 

Alfred  Pearce      ...  68.  200. 

The  taxes  thus  assessed  for  1872  and  1873  were  not  paid,  and 
the  laud  was  sold  at  treasurer's  sale.  Sage,  one  of  the  plaintiffs 
below,  and  J.  E.  Muse,  who  not  long  after  transferred  his  title 
to  Sheasley,  were  the  purchasers  and  received  a  treasurer's  deed, 
which  followed  the  description  in  the  assessment.  The  west 
half  of  No.  68  was  owned  by  other  parties,  to  whom  it  was 
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regularly  assessed  and  by  whom  the  taxes  ^vere  paid.  The  east 
half  only  was  owned  by  Pearce,  and  it  was  upon  that  the  taxes 
were  unpaid. 

In  November,  1883,  Goettel,  desiring  fo  purchase  the  west 
lialf  of  No.  68,  and  being  informed  that  Sage  and  Sheasley 
claimed  title  to  it,  applied  to  Sage  to  know  if  they  were  tlie 
owners.  He  was  informed  by  him  that  tliey  were,  and  that  tliey 
had  a  tax  title  to  it  which  he  believed  to  be  a  good  title.  Ne- 
gotiations were  then  opened  by  Goettel  for  its  purchase.  He 
was  informed  by  Sage  that  while  they  believed  their  title  to  be  a 
good  one,  they  would  not  warrant  it  to  he  so,  but  would  convey 
only  by  a  quit-claim  deed,  and  that  he  had  better  get  an  attorney 
to  examine  the  title,  a3  they  would  sell  in  no  other  way.  Goet- 
tel accordingly  employed  an  attorney  to  examine  the  records  and 
ascertain  the  nature  and  validity  of  the  title  of  Sage  and  Sheas- 
ley  to  the  west  half  of  No.  68.  The  attorney  reported  to  him 
that  he  considered  their  title  to  be  a  good  one,  and  Goettel  then 
purchased  the  west  half  of  No.  08  for  two  thousand  dollars, 
paying  seven  hundred  dollars  in  cash  and  giving  the  bond  now 
in  suit  for  the  remaining  thirteen  hundred  dollars.  After  the 
transaction  was  closed,  Goettel  learned  that  the  west  half  of  No. 
68  was  owned  by  other  parties,  to  whom  it  was  assessed  and 
whose  taxes  had  been  paid;  that  Pearce  never  owned  it;  that  it 
was  at  no  time  liable  to  sale  for  unpaid  taxes ;  and  that  he  had 
absolutely  nothing  for  his  money  and  his  bond.  He  then  ten- 
dered a  reconveyance  to  Sage  and  Slieasley,  and  gave  notice  of 
his  rescission  of  the  contract.  They  declined  the  tendered  re- 
conveyance, and  on  the  maturity  of  the  bond,  brought  this 
action. 

The  contention  of  the  plaintiiTs  below  is  that  the  defendant 
cannot  now  be  heard  upon  the  defense  he  sets  up,  because  they 
gave  and  he  accepted  a  quit-claim  deed.  As  there  was  no  cov- 
enant of  warranty,  and  no  intentional  fraud,  they  insist  that  the 
defendant  shall  pay  the  consideration  although  he  gets  nothing 
whatever  for  it.  This  is  against  equity,  and  no  rule  of  law 
requires  it.  Let  it  be  conceded  that  Sage  and  Sheasley  believed 
they  had  a  good  tax  title  to  the  west  half  of  No.  G8,  and 
were  honest  in  expressing  their  opinion  about  its  validity  to 
Goettel.     Liet  it  also  be  conceded  that  the  attorney  who  exam- 
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incd  tlie  rcoorcis  and  ndviscHl  tliat  tlie  title  was  good^  behaved 
with  fidelity  to  his  client,  and  that  (ri)ettel  purchased  the  title 
I)ecause  lie  bclicvc<l  it  to  ho  u^ootl.  Xev<?rtholoss  the  fact  is,  for 
the  fart  must  he  taken  to  ho  as  oxprcsso<l  in  the  offer,  that  the 
vendors,  the  attorney,  and  the  v<»ndoe  were  all  mistaken.  The 
land  had  not  been  in  arrears  for  taxos  and  could  not  have  been 
sold  hv  the  tntisurcr.  The  vciidtirs  had  no  tax  title  to  it  and 
Goettil  irot  none  from  thoin.  A  siniilar  question  was  raised  in 
the  Coiumisslonenf  v.  Smith  (10  Watts,  :>J)1).  There  an  action 
was  brought  to  recover  tlie  amount  bid  at  a  tax  sale,  as  unseated. 
The  defense  was  that  the  lot  was  seated,  and  under  cultiva- 
tion, when  the  taxes  for  whicrh  it  was  sold,  were  assessed. 
This  was  held  to  l>e  a  goinl  defense,  both  in  the  court  below  and 
in  this  court.  In  the  opinion,  it  was  said,  that  "the  land, 
iKjing  seated,  was  not  M'ithiu  the  power  given  to  the  county 
commissioners  and  their  treasurer.  The  whole  proceeding,  be- 
ing cora??i  uon  judicCy  was  void,  and  it  woidd  be  iniquitous  to 
j>revent  the  purchaser  from  showing  it."  The  case  in  hand  is  a 
stronger  one  than  the  Commissioners  v.  Smith,  for  the  taxes  on 
the  west  half  of  No.  G8  had  been  paid,  and  nothing  but  a  blun- 
der on  the  part  of  the  assessor,  furnished  a  ])retext  for  the  claim 
that  Sage  ami  Sheasley  had  a  tax  title  to  it.  Why,  then,  shall 
not  the  purchaser  be  permitted  to  show  that  all  parties  to  the 
contract  dealt  under  the  influence  of  a  mistake,  or  contracted 
about  a  thing  that  had  no  existence,  viz.,  a  tax  title  to  the  west 
half  of  No.  QS'?  There  is  no  reason  in  morals  or  in  law.  This 
court  rocogni/ed  the  right  to  rescind  a  contract  made  under  the 
influence  of  mutual  mistake,  in  the  i-ecent  cases  of  BabcocJ:  v. 
i>a^,  104  Penna.  State  Rep.  4,  and  in  Wilson^s  Appeal^  109 
Penna.  State  Rep.  606,  and  in  Johnson^ s  Appeal^  114  Penna. 
State  Rep.  132.  It  is  apparent,  that  the  defense  set  up  by  the 
defendant,  is  one  that  he  has  a  perfect  right  to  make,  and  as  the 
facts  grouj)ed  in  the  offer  were  competent  and  pertinent  evidence 
in  support  of  it,  the  court  erred  in  rejecting  it. 

Judgment  reversed  and  venire  facias  de  novo  awarded, 

**  We  liare  gone  further  in  Ponnsyl-  encumbrances,"  said  AVoodward,  J^ 

vaiila,  in  relievinu:  imrchxsers  of  real  in  Ueaupland  r.  3/cA><m,  2S  Pju  St. 

cMatc    fnmi  i»ayiucnt    of    pMrchase-  11^0,  "than  courts  of  justice  hare  ^ne 

juonoy  oil  the  jrrouiul  of  defects  and  in  any  other  >State  or  country,  where 
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the  common  law  obtains.  All  admin- 
ister not  only  equitable  relief,  while 
the  oontract  remains  executorj,  but 
after  it  has  been  executed  hy  deed 
made  and  delivered,  we  give  the  pui> 
chaser,  besides  the  full  benefit  of  anr 
oovenants  his  deed  may  contain,  the 
right  to  defend  himself  from  payment 
of  the  purchase-money,  however  sol- 
emn the  instrument  by  which  it  is  se- 
cured, if  he  can  show  a  clear  outstand- 
ing defect  or  encumbrance,  unless  he 
expressly  assumed  the  risk  of  it.  In 
England,  and  in  most  of  the  States 
arcmnd  ns,  the  equitable  right  of  the 
purchaser  to  detain  unpaid  purchase- 
money,  depends  on  tlie  covenants  in 
his  deed.  He  is  not  compelled  to  pay 
what  he  could  reoover  back  in  dam- 
ages, by  an  action  at  law ;  but,  as  his 
equity  springs  from  breach  of  a  legal 
covenant,  he  has  no  title  to  relief 
where  there  is  no  corenant,  or  a  cot- 
enant  but  no  breach.'' 

The  question  involved  in  the  prin- 
cipal case  presents  an  interesting  and 
instructive  field  of  inquiry ;  the  gen- 
eral principles  are  very  clearly  set 
forth  in  the  foregoing  extract  from 
Judge  Woodwabd'b  opinion.  But, 
like  all  general  principles,  their  ap- 
plication u  not  always  easy,  nor  are 
they  viewed  alike  by  all  tribunals  in 
cimilar  cases.  Judge  Woodward's 
statement,  that  in  order  to  render  a 
purchaser  liable  where  there  is  an 
after-discovered  defect  or  encum- 
brance, he  mn^t  have  trprtasly  as- 
sumed the  risk,  is  probably  somewhat 
too  strong. 

The  cases  in  Pennsylvania,  in  which 
State  the  principal  case  arose,  may  be 
said  to  begin  with  Steinhauer  t,  Wit- 
mariy  1  S.  &  K.  438.  A.  had  sold  land 
to  n.  by  deed  containing  a  covenant  of 
special  warranty,  payment  being 
partly  in  cash,  and  partly  by  B/s  bond 
and  mortgage.  A.,  in  suit  on  the 
mortgage,  was  met   by  IVa  ofier  to 


prove,  that,  as  to  part  of  the  premistss, 
there  had  been  an  eviction  by  title 
paramount.    This  evidence  the  court 
admitted.  A. carried  the  case  to  the 
Supreme  Court  and  argued  there,  that 
B.  had  only  a  covenant  of  tpidal  war- 
ranty to  rely  on,  and  that  it  would  be 
a  practical  cunven»ion  of  this  into  a 
covenant  of  general  warranty,  were  he 
allowed  to  make  the  defense  proposed. 
Chief   Justice  Tilghman  said  that 
were  the  question    entirely  new,  it 
would  be  diflicult  to  answer  this  argu- 
ment satisfactorily,  but  that  a  differ- 
ent principle   had   been  establlnhed, 
entitling  a  defendnnt  to  equitab!e  re- 
lief (obtainable  in  Pennsylvania  by 
defense  to  an  action  at  law)  whrrt  the 
monrif  had  fiot  been  paid,  but  merely  te- 
cured.  He  seems  to  have  relied  mainly 
on  an  anonymous  English  case  in  2 
Ca.  in  Ch.  19.   His  colleague,  Judge 
Yeates,  goes  into  the  question  moie 
fully.    He  meets  the  very  strong  con- 
tention of  plaintiff  just  mentioned,  by 
saying  that  the  intention  of  the  par- 
ties contracting  was  to  give  a  quid  pro 
quo,  and  that  it  would  be  repugnant  to 
natural  justice   to  compel   payment 
under  such  circumstances.    With  re- 
gard to  the  apparently  admitted  dis- 
tinction between  detention  and  rteaernj 
back  <^f  purchase-money,  he  remarks 
that  it  is  a  hardship  that  money  8o 
paid  cannot  be  recovered  buck,  but 
that  such  ii  the  law.    "  To  adopt  a 
cant  expression,     the    funeral     ha;^ 
pasFod  by,  the  dead  cannot  be  resusci- 
tated. But  in  my  sense  of  the  Penn- 
sylvania system  of  law,  there  is  a  locus 
pcenitenlioi  until   the   money  is  paid. 
Something  remains  in  fieri,  and  the 
plain  dictates  of  common  sense  and 
common  honesty  point  out  the  cor- 
rect path  to  be  pursiicd." 

In  commenting  upon  the  case  in 
Liffhty  V.  Shorh,  o  Penrose  &  Watts, 
447,  in  one  of  liis  usual  luminous  opin- 
ions, Chief  Justice  Gia^ox  advertnttt 
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Slnit/gf  Bupra,  And  it  was  held  in 
Maasie  v.  lleisketl,  80  Va.  781»,  that 
where  a  vendee  had  got  more  land 
than  he  hargained  for,  the  vendor  had 
alien  on  the  excess  for  the  additional 
amount  due. 

See  generally,  Brown  v.  Ijamphear, 
35  Vt.  252;  Mead  v.  Johnson,  3 
Conn.  507;  Church  v,Strdf  42  Id.  65; 
Gates  V.  Winslor,  1  Mass.  65 ;  Wil- 
Hams  V.  Uathavay,  19  Pick.  387 ;  Pick- 


man  V.  Trinity  Churchy  123  Mass.  1 ; 
Rewhaw  V.  Leffcrman,  ol  Md«  283; 
Corhittn  V.  PasoauU,  54  Id.  1 ;  Cham- 
herlaine  v.  Mar^h,  6  Munford  (Va.) 
283;  GUmore  v.  llnmhlin,  37  Ark. 
626;  Hillv,  Bush,  19  Id.  622;  Grif- 
fith V.  Toirn/ry,  69  Mo.  13;  McDonald 
V.  Lynch,  59  Id.  350. 

Lucius  S.  Lahdbetr. 
Philadelphia. 


Supreme  Cowi  of  Pcnnayhania. 

THE  ROYAL  INSURANCE  COMPANY  r.  BEATTY, 

Where  there  is  no  duty  of  speech,  there  can  be  no  harmful  omission,  from 
mere  silence. 

\Vhere  a  policy  of  insurance  against  fire  had  expired,  and  the  insured  asked 
at  the  office  of  the  insurance  company  to  have  his  jiolicy  renewed,  but  re- 
ceiveil  no  answer,  and  went  away,  supposing  his  policy  was  renewed :  Held^ 
that  silence  to  a  question,  is  diiTereut  from  silence  to  a  declaration  of  a  fact, 
and  io  evidence  either,  that  the  question  was  not  heard,  or,  that  the  request 
would  not  he  complied  with. 

AVhen  a  quest lun  is  nskcd  embodying  a  request  to  make  a  contract,  it  is  the 
questioner's  duty  to  secure  an  nnswer,  as  silence  is  not  assent  in  any  hense,  and 
Ciunot  aflbrd  a  footing  fur  an  inference  that  the  parties  have  contracted. 

Writ  of  error  to  the  Court  of  Common  Pleas,  No.  2,  of  Phila- 
delphia coiiuty. 

This  was  an  action  to  recover  for  a  loss  by  fire,  occurring  on 
the  lOtli  of  January,  1887.  The  Royal  Insurance  Company 
had  insured  tiic  burned  premises,  by  a  ])olicy  wliich  expired  on 
the  6th  of  January,  1887.  On  the  5th  of  January,  a  clerk  of 
the  broker  having  the  policies  in  ciiarge,  was  directed  to  have 
this  renewed,  with  others  expiring  on  the  6th  of  January.  He 
did  call  for  this  purpose,  intending  to  have  this  policy  made 
hindim/:  wliich  means,  renewed,  or  agreed  to  be  deemed  in  force, 
till  it  was  ascertained  that  there  woidd  l>e  a  change  in  the  rate, 
and  then  the  insured  would  determine  whether  to  let  the  |)olicy 
drop  or  renew.  The  clerk  had  a  memorandum  of  other  policies 
for  other  people  with  him,  in  which  ho  wished  to  have  alteix-nl 
the  privilege  of  workiu:^  by  night.  He  testified  that  ho  spok«i 
to  the  clerk  of  the  iusumacc  compauy  whose  bu^-^iuess  it  was  to 
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make  the  extensions  and  renewals,  and  asked  to  have  this  policy 
bound.  He  also  asked  to  have  the  uiglit  clause  extended  to  the 
other  policies.  Upon  the  request  to  renew  or  bind  the  policy  in 
question,  he  admitted  that  the  clerk  said  nothing  and  did  noth- 
ing, but  he  assumed  or  believed  he  had  assented,  and  so  reported 
to  his  employer.  As  to  the  night  clauses,  a  sharp  discussion 
took  place.  The  defendants  gave  evidence  that  the  clerk  who 
was  asked  to  renew  the  policy,  had  heard  nothing  of  the  request 
to  insure.  And  they  offered  testimony  to  corroborate  this,  and 
that  the  clerk  and  the  iusurauce  company  had  acted  upon  the  be- 
lief that  the  policies  were  not  renewed  and  were  not  in  force, 
before  the  time  of  the  fire.  Thb  evidence  was  rejected,  and  tlie 
case  was  treated  as  a  mere  question  of  memory,  and  which  of 
the  clerks  was  accurate. 

Morion  P.  Henry  and  Richard  C.  MoMartriej  for  plaintiff  in 
error. 

Geo,  H.  Earkj  Jr.y  and  Richard  P.  WhiUj  for  defendant  in 
error. 

Green,  J. — We  find  ourselves  unable  to  discover  any  evi- 
dence of  a  contractual  relation  between  the  parties  to  this 
litigation.  The  contract  alleged  to  exist  was  not  founded  upon 
any  writing,  nor  upon  any  words,  nor  upon  any  act  done  by 
the  defendant  It  was  founded  alone  upon  silence.  While 
it  must  be  conceded  that  circumstances  may  exist  which  will 
impose  a  contractual  obligation  by  mere  silence,  yet  it  must 
be  admitted  that  such  circumstances  are  exceptional  in  their 
character,  and  of  extremely  rare  occurrence.  We  have  not 
been  furnished  with  a  perfect  instance  of  the  kind  by  the  counsel 
on  either  side  of  the  present  case.  Those  cited  for  defendant  in 
error  had  some  other  element  in  them  than  mere  silence,  which 
contributed  to  the  establishment  of  the  relation.  But  in  any 
point  of  view  it  is  difficult  to  understand  how  a  legal  liability 
can  arise  out  of  mere  silence  of  the  party,  sought  to  be  affected, 
unless  he  was  subjected  to  a  duty  of  speech  which  was  n^lected, 
to  the  harm  of  the  other  party.  If  there  was  no  duty  of  speech 
there  could  be  no  harmful  omission  arising  from  mere  silence. 
Take  the  present  case  as  an  illustration.     The  allegal  contract 

was  a  contract  of  fire  insurance.     The  plaintiff  held  two  policies 
Vol.  XXXVI.— 34 
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against  the  defeudant^  but  thej  had  expired  before  the  loss 
occurred  and  had  not  been  formally  renewed.  At  the  time  of 
the  fire  the  plaintiff  held  no  policy  against  the  defendant.  But 
he  claims  tliat  the  defendant  agreed  to  continue  the  operation  of 
the  expired  policies  by  what  he  calls  '^  binding ''  them.  How 
does  he  prove  this  ?  He  calls  a  clerk  who  took  the  two  policies 
in  question  along  with  other  policies  of  another  person  to  the 
agent  of  the  defendant  to  have  them  renewed  and  this  is  the 
account  he  gives  of  what  took  place.  ^*  The  Royal  Company 
had  some  policies  to  be  renewed  and  I  went  in  and  bound  them. 
Q.  State  what  was  said  and  done.  A.  I  went  into  the  office  of 
the  Royal  Company  and  asked  them  to  bind  the  two  policies  of 
Mr.  Realty  expiring  to-morrow.  The  Court — Who  were  the 
policies  for?  A.  For  Mr.  Beatty.  lue  Court — ^That  is  your 
namcy  is  it  not?  A.  Yes,  sir.  These  were  the  i)olicies  in 
question.  I  renewed  the  policies  of  Mr.  Priestly  up  to  the  ist 
of  April.  There  was  nothing  more  said  about  the  Beatty  poli- 
cies at  that  time.  The  Court — What  did  they  say?  A,  They 
did  not  say  anything,  but  I  supposed  that  they  went  to  their 
books  to  do  it.  They  commenced  to  talk  about  the  night  priv- 
ilege and  that  was  the  only  subject  discussed."  In  his  further 
examination  he  was  asked :  '^Q.  Did  you  say  anything  about 
those  policies  (Robert  Realty's)  at  that  time?  A,  No,  sir,  I 
only  spoke  of  the  two  policies  for  William  Beatty.  Q.  What 
did  you  say  about  them ?  A.  I  went  in  and  said,  'Mr.  Skin- 
ner, will  you  renew  the  Beatty  policies,  and  the  night  privilege 
for  Mr.  Priestly  ?'  and  that  ended  it.  Q.  Were  the  other  com- 
panies bound  in  tlie  same  way?  A.  Yes,  sir,  and  I  asked  the 
Royal  Company  to  bind  Mr.  Beatty."  The  foregoing  is  the 
whole  of  the  testimony  for  the  plaintiff  as  to  what  was  actually 
said  at  the  time  when  it  is  allied  the  policies  were  bound.  It 
will  be  perceived  that  all  that  the  witness  says,  is,  that  he 
caked  the  defendant's  agent  to  hlad  the  two  policies,  as  he  states 
at  first,  or  to  renew  them  as  he  says  last.  He  received  no  an- 
swer, nothing  was  said,  nor  was  anything  done.  How  is  it 
possible  to  make  a  contract  out  of  this?  It  is  not  as  if  one  de- 
clares or  states  a  fact  in  the  presence  of  another  and  the  other 
is  silent.  If  the  declaration  imposed  a  duty  of  speech  on  i>eril 
of  an  inference  from  silence,  the  fact  of  silence  might  justify  the 
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inference  of  au  admission  of  the  truth  of  the  declared  fact.  It 
would  then  be  only  a  question  of  hearing  which  would  be 
chiefly,  if  not  entirely,  for  the  jury.  But  here  the  utterance  was 
a  question  and  not  an  assertion,  and  there  was  no  answer  to  the 
question.  Instead  of  silence  being  evidence  of  an  agreement  to 
do  the  thing  requested,  it  is  evidence  cither  that  the  question 
was  not  heard,  or  that  it  was  not  intended  to  comply  with  the 
request.  Especially  is  this  the  case  when,  if  a  compliance  was 
intended,  the  request  would  have  )>een  followed  by  an  actual 
doing  of  the  thing  requested.  But  this  was  not  done.  How  then 
can  it  be  said  it  was  agreed  to  be  done?  There  is  literally 
nothing  upon  which  to  base  the  inference  of  an  agreement,  upon 
such  a  state  of  facts.  Hence  the  matter  is  for  the  court  and 
not  for  the  jury,  for  if  there  may  not  be  an  inference  of  the  con- 
troverted fact  the  jury  must  not  be  permitted  to  make  it. 

What  has  thus  far  been  said,  relates  only  to  the  effect  of  the 
non-action  of  the  defendant,  either  in  responding,  or  doing  the 
thing  requested.  There  remain  for  consideration  the  effect  of 
the  plaintiff's  non-action.  When  he  asked  the  question  whether 
defendant  would  bind  or  renew  the  policies  and  obtained  no 
answer,  what  was  hU  duty  ?  Undoubtedly  to  re])eat  his  ques- 
tion until  he  obtained  an  answer.  For  his  request  was  that 
the  defendant  should  make  a  contract  with  him  and  the  defend- 
ant says  nothing.  Certainly  such  silence  is  not  au  assent  in  any 
sense.  There  should  be  something  done  or  else  something  said 
before  it  is  possible  to  assume  that  a  contract  was  established. 
There  being  nothing  done  and  nothing  said,  there  is  no  footing 
upon  which  an  inference  of  agreement  can  stand.  But  what 
was  the  position  of  the  plaintiff?  He  had  asked  the  defendant 
to  make  a  contract  with  him  and  the  defendant  had  not  agreed 
to  do  so,  he  had  not  even  answered  the  question  whether  he 
would  do  so.  The  plaintiff  knew  he  had  obtained  no  answer 
but  he  does  not  repeat  the  question.  He  too  is  silent  thereafter, 
and  he  does  not  get  the  thing  done  which  he  asks  to  be  done. 
Assuredly  it  was  his  duty  to  speak  again  and  to  take  further 
action  if  he  really  intended  to  obtain  the  defendant's  assent.  For 
what  he  wanted  was  something  affirmative  and  positive  and 
without  it  he  has  no  status.  But  he  desists  and  does  and  says 
nothing  further.     And  so  it  is  that  the  whole  of  the  j)lain- 
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tiff's  case  is  an  unanswered  request  to  the  defendant  to  make  a 
contract  with  the  pkintiify  and  no  further  attempt  bjr  the  plain- 
tiff to  obtain  an  answer,  and  no  actual  contract  made.  Out  of 
such  facts  it  is  not  possible  to  make  a  1^1  inference  of  a  con- 
tract. The  other  facts  proved  and  offered  to  be  proved,  but 
rejected  improperly  as  we  think,  and  supposed  by  each  to  be 
consistent  with  his  theory,  tend  much  more  strongly  in  favor 
of  the  defendant's  theory  than  of  the  plaintiff's.  It  is  not  neces- 
sary to  discuss  them  since  the  other  views  we  have  expressed 
are  fatal  to  the  plaintift's  claim. 

Nor  do  I  concede  that  if  defendant  heard  plaintiff^s  request 
and  made  no  answer  an  inference  of  assent  should  be  made. 
For  the  hearing  of  a  request  and  not  answering  it  is  as  consist- 
ent, indeed  more  cousistent,  with  a  dissent  than  an  assent.  If 
one  is  asked  for  alms  on  the  street  and  hears  the  request  but 
makes  no  answer  it  certainly  cannot  be  inferred  that  he  in- 
tended to  give  them.  In  the  present  case  there  is  no  evidence 
that  defendant  heard  the  plaintiff's  request  and  without  hearing 

there  was  of  course  no  duty  of  speech. 

Judgment  reversed. 


In  the  principal  ca.se,  the  court  saj 
that  tlie  inii>oaition  of  contractual  re- 
lations by  mere  bilence,  is  exceptional 
and  of  extremely  rare  occurrence,  and 
that  no  perfect  instance  of  the  kind 
had  been  mentioned  in  the  argument, 
the  citations  for  the  defendant  in  error 
having  in  them  some  other  element  to* 
wards  establisiiing  the  contract,  than 
mere  bilcnce. 

}Vharton  on  (hnlrattSj  {  6,  was  the 
first  of  these  citations,  the  particular 
words  being, — ''Admission  by  silence, 
also,  as  well  as  admission  by  speech, 
may  have  a  contractual  force,  and  may 
bind  as  eflfectually  as  words/'  The 
author  immediately  subjoins  a  refer- 
ence to  anotiier  part  of  his  work, 
where  he  has  treated  of  suppression 
uf  a  fact,  and  liarmonized  all  the  cases 
in  the  statement  that  suppression 
wliich  estops,  is  not  mere  non-action, 
but  a    perversion    in  telling,  which 


amounts  to  a  distortion  of  the  imth. 
(«  217.) 

In  the  principal  case  the  desired 
extension  of  the  policy  was  requested 
in  so  many  technical  words  and  no 
answer  given  to  the  request,  so  far  as 
it  related  to  the  policy  in  suit,  and 
only  an  inference  arose  in  the  mind  of 
the  questioner  that  the  written  memo- 
randa made,  did  relate  to  all  the  poll* 
cies,  including  the  one  in  suit.  The 
only  perrersion  which  oonld  arise, 
would  be  from  a  failore  to  answer  the 
whole  of  the  question,  and  the  court, 
held  in  effect,  that  this  was  no  per- 
yersion  of  the  truth,  because  the  ques- 
tion might  have  been  repeated  until 
some  answer  could  be  obtained  in  re- 
lation to  the  Beatty  policy.  In  other 
words,  mere  silence  would  be  inefiect- 
ual  unless  coupled  with  fraud  or 
action.  This  is  sustained  by  the  ao/ 
thorities  following: 
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Woi'd  V.  Hobbd,  L.  A.  4  App.  C.  13, 
in  the  H.  Lds.  affirming  8.  c,  L.  R.  8 
<2.  B.  D.  150,  which  revened  8.  c,  L. 
R.  2  Q.  B.  D.  33  (1878),  was  a  case 
where  some  pigs  were  sold  at  public 
aoction,  with  express  notice  that  no 
warranty  would  be  giren  and  that  the 
pigi^  with  all  faults  and  errors,  if  anjTy 
most  be  paid  for  and  removed  imme- 
diatelj  afcer  the  sale.  Not  a  word 
farther  was  in  the  case,  and  the  whole 
question  was  one  of  conduct,  which 
the  purchaser  endeavored  to  convert 
into  a  representation.  Cairns,  Ld. 
Chancellor,  affirming  the  unanimous 
opinion  of  the  Court  of  Appeal,  held 
that  there  most  be  something  as  clear 
in  statement  in  an  opposite  direction 
and  oonseqnentljr,  no  such  implication 
«f  a  representation  could  be  raised. 
Otherwise,  in  the  language  of  Lord 
CHiOAK,  there  would  be  established 
a  new  principle,  and  the  recognition 
of  a  legal  presumption  heretofore  un- 
known. And  this  case  was  expressly 
decided  in  agreement  with  the  prin- 
ciples laid  down  in  Storjr  on  Contracts, 
{{  643, 644  (5th  ed.  1874). 

Cbffel  T.  KniieUy,  89  Dl.  598  (1878), 
was  an  omission  to  call  attention  to  a 
patent  defecl  in  the  bed-plate  of  a 
second-hand  steam  engine.  The  sel- 
ler was  truthful  in  sajing  that  the 
engine  would  do  certain  work  and  the 
court  held  that  he  was  not  bound  to 
know  whether,  if  the  patent  defect 
had  been  seen,  the  sale  would  have 
been  made.  He  was  onl j  bound  to 
see  that  he  did  or  said  nothing  to  de- 
ceive and  that  he  disclosed  all  latent 
defects.  To  the  same  efiect  is  JTeoles 
V.  Oado^an,  70  £ng.  C.  L.  (10  C.  B.) 
591  (1851). 

Steel  V.  St.  Louie  S.  d  B,  Cb.,  106  U. 
8.447  (1882),  is  interesting  in  con- 
nection with  the  feature  of  the  prin- 
cipal case,  that  there  was  no  existing 
contract  at  the  time  the  insurance 
company  was  asked  to  bind  the  Beatty 


policy.  Mr.  Beatty  knew  he  had  no 
contract  and  was  asking  for  one:  so 
here,  the  plaintifis  in  error  attempted 
to  invoke  the  principle  of  estoppel, 
applicable  to  a  case  where  the  owner 
of  real  estate  stands  by  and  sees  im- 
provements erected  on  his  land  by 
parties  believing  that  they  have  title 
to  the  land.  This  salutary  principle 
was  denied  to  be  applicable  to  the 
case  in  hand,  because  the  parties 
making  the  improvements  in  this  case, 
were  acquainted  with  the  fact  that 
they  had  no  title.  See  also,  to  the 
same  eflfect,  BraiU  v.  The  Virginia  C, 
dl  I.  Cb.,  93  U.  8.  327  (1876) ;  8.  c, 
16  Am.  L.  Reg.  (N.  8.)  403 ;  Henehaw 
v.Si8tea,85  Id.  271  (1873);  N.  Y. 
Bftbber  Cb.  v.  BTthery,  Ct.  App.  N.  Y. 
November  28, 1887 ;  Sehaidt  v.  Bhml, 
Ct.  App.  Maryland,  November  18» 
1886;  Qmpenterv.  Oeborn,  Ct.  App. 
N.  Y.  June  15,  188C ;  Kirk  v.  HamU' 
Urn,  102  U.S.  68  (1879);  SimjAil  v. 
QUco^,  eU^  B.  B.  Co,,  U.  S.  C.  Ct., 
N.  Dist  Iowa,  18S3 ;  5  McCreary,  175; 
8.  c,  16  Fed.  Rep.  363. 

The  preceding  authorities  are  all 
cases  where  the  defendant  did  not  act, 
as  in  one  aspect  of  the  principal  case. 
The  following  reach  the  same  result, 
notwithstanding  the  fact  that  they 
arose  from  some  partial  action,  as  in 
the  other  aspect  of  the  principal  case. 

Oonnihaniy.  Thompwn,  111  Mass. 
270  (1873),  was  an  alleged  estoppel 
from  the  course  of  conduct  of  an 
action  at  law  to  recover  damages  for 
breach  of  an  agreement  to  convey 
certain  land.  In  prosecuting  this 
action  at  law,  the  plaintiff  had  at- 
tached the  land  in  question  as  the 
property  of  the  vendor,  who  was 
obliged  to  give  bonds  with  surety 
before  he  could  raise  money  on  mort- 
gage of  the  land.  Afterwards,  the 
plaintiff  filed  a  bill  against  the  vendor, 
for  specific  performance,  and  the  court 
held,  that  the  laying  of  the  attach- 
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luent  in  the  previous  action  at  law, 
and  the  putting  of  the  vendor  to  the 
trouble  of  giving  bonds,  did  not  estop 
the  pluintilf  from  saying  that  he  still 
wished  to  buv  tlie  land.    The  reme- 

m 

dies  were  not  inconsistent,  though 
thej  were  alternative,  for  the/  were 
both  remedies  in  affirmance  of  the 
contract.  To  the  same  effect,  though 
til  paia  and  not  in  tlie  conduct  of  a 
lawsuit,  see  Bcaupland  y.  JlcKtfen,  28 
Penna.  State  R.  124  (1857)  ;  BaUrr. 
Humpkrty,  101  U.  8.  494  (1870). 

The  effect  of  silence  is  further 
dwelt  upon  hj  Mr.  Wharton,  in  the 
same  immediate  connection  bj  a  re- 
ference to  the  implied  acceptance  of 
a  proposal,  arising  from  a  course  of 
business  established  between  the 
parties.  ({709.)  But  such  an  im- 
plication will  only  be  of  use  in  eluci- 
dating a  contract  already  in  existence, 
and  cannot  be  introduced  to  establish 
a  new  contract.  (Id.)  Thb  is  decisive 
on  the  point  before  the  court,  for  the 
Beattv  policy  was  expiring  when  the 
insurance  company  was  requested  to 
extend  it:  see  the  following  cases. 

This  may  be  illustrated  by  Flini  v. 
JoKnaon,  S.  Ct.  Vt.,  May  28,  1887, 
where  one  partner  put  a  construction 
on  the  partnership  articles  which  was 
known  to  the  other  partners,  and 
having  acted  upon  his  construction 
without  objection,  that  became  the 
law  of  the  case.  See  also,  P.,  W.  <fc 
B,  R,  R.  Co.  T.  Dubois,  79  U.  S.  47 
(1870). 

Northweatem  M,  L.  L  Co,  v.  Anwr^ 
man,  S.  Ct.  III.,  January  2-5,  1887, 
was  a  case  where  the  insured  entered 
upon  au  occupation  forbidden  by  his 
policy  of  life  insurance.  The  com- 
pany knew  of  this  and  regularly  de- 
manded the  premiums,  whicli  were 
paid,  and  receipts  given  in  the  usual 
form,  until  the  insured's  death  from 
an  accident,  whilst  engaged  in  the 
forbidden     occupation.      Tlie   court 


held  that  the  parties  were  equally 
cognizant  of  the  conditions  of  the 
policy  and  that  the  payment  of  the 
premiums  merely  saved  the  policy 
from  forfeiture  from  that  cauM»  and 
did  not  oiierate  to  waive  the  provision 
against  the  employment.  It  would 
not  make  a  new  contract  to  that 
eflect. 

Bodint  V.   KiUten,    33    N.  Y.  93 
(1873),  is  a  type  of  case  which  a|)- 
pears  to  be  an  exception  to  the  neccs^ 
sity  of  requiring  an  explanation  or  a 
reply  to  a  question,  before  an  estoppel 
or  a  contractual  relation  could  arise. 
There,  a  married  woman  was  held  to 
the  appearance  which  she  gave  to  a 
course  of  dealing,  which  had  continoed 
through  her  neglect.    She  had  for 
many  years,  carried  on  the  grocery 
boainesi,  purchasing  from  the  plain- 
tiffii  on  credit.    Her  husband  was  her 
agent  until  taken  sick,  when,  for  a 
short  time,  she  made  her  own  pur- 
chases.   On  her  husband^s  recovery, 
she  transferred  the  business  to  him, 
without  giving  any  information    of 
the  change,  or  the  revocation  of  hii 
agency.    He  immediately  commenced 
to  buy  from  the  plaintiffs  on  credit 
and  the  court  held  the  wife  liable  for 
the  bills  contracted  because  she  had 
given  no  notice  of  the  change  in  the 
business.     But  it  is  clear  that  this 
will  not  affect  the  ruling  of  the  court 
in  the  principal    case,   because  the 
liability  was  not  simply  the  result  of 
silence  on  her  part,  but,  even  more, 
of  action  on  the  part  of  the  plainti£G» 
which  she  was  bound  to  stop  by  a 
notice.     In  the  principal  case  there 
was  no  course   of  dealing  between 
Bentty  and  the   insurance  company 
and  the  case  was   not  tried  on  the 
theory  of  a  course  of  dealing  between 
the  agent  of    Beatty,  in  re:«pect  to 
other  policies  issued  by  the  insurance 
company.    Such  a  theory  was  prob- 
ably considered  untenable.    Besides, 
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notliiiig  wu:)  ilotie  by  Mr.  Beatty,  and 
I  he  insurance  cuiu|iany  was  not 
notified  that  Mr.  Beattv  had  failed  to 
reinsure  because  he  understood  that 
lili  policy  had  be«!n  renewed. 

CiUinan  y.  (hunt,  2  M.  <lb  G.  307 
'l'>41),  is  interesting  in  this  connec- 
tion, aa  it  was  cited  to  the  court,  in 
the  principal  case.  There,  an  account 
was  shown  to  A.  and  he  objected  to 
one  of  the  items  but  said  nothing  in 
n»pect  to  the  others.  The  £u^li:ih 
Court  of  Common  Pleas,  on  a  motion 
for  a  new  trial,  held  that  such  silence 
was  evidence  from  which  the  jury 
might  infer  an  account  stated  and 
therefore  sustained  the  yerdict  for 
the  amount  mentioned  in  the  account. 
Mr.  Wharton  (Contracts,  J  779)  cites 
this  case,  as  sustaining  the  principle 
that  an  implied  promise  must  be  in 
the  form  of  a  specific  admission,  to 
amount  to  an  account  stated  in  the 
fiction  of  the  old  forms  of  pleading. 
As  cited  to  the  court  in  the  principal 
case,  it  was  meant  to  sustain  the  posi- 
tion that  when  a  number  of  policies 
were  ofiered  for  extension,  and  some 
altercation  occurred  oyer  one  and 
nothing  was  said  about  another,  that 
this  other  might  be  considered  as  ex- 
tended. But  the  cases  difier :  the  ac- 
count was  presented,  that  its  items 
and  total  might  be  admitted  and  cer- 
tain steps  in  pleading  eliminated  in 
the  eyent  of  a  suit.  Not  so  in  the 
principal  case:  there  the  policy  of  in- 
surance was  presented  as  eyidenee  of 
a  contract  which  had  expired,  but 
which  was  to  be  made  part  of  the 
eyidenee  of  a  new  contract,  if  a  con- 
tract was  agreed  upoiL  There  could 
be  no  doubt  of  the  terms  of  the  new 
contract,  if  made ;  but  the  question  in 
the  principal  case,  was,  whether  any 
new  contract  had,  in  fact,  been  made. 
Again,  in  another  yiew,  the  items  of 
the  account  made  one  whole,  that  is, 
the  account.    But  the  seyeral  policies 


when  bound,  made  merely  seyeral 
new  iviiiracis  aud  a&  to  ;ulmisbions  in- 
ferreil  from  act|uie;$i-ence,  not  merely  to 
questions,  but  eren  to  statements  oi 
others,  the  maxim,  (^ai  taat  eonteniic 
riiUtur  is  to  be  applied  with  careful 
discrimination:  1  Ureenleaf,  £y. 
i  li>V.  Tiiat  is,  when  an  account  is 
presented,  the  whole  as  well  as  the 
parts,  are  necessarily  before  the  mind. 
When,  howeyer,  a  number  of  thini^s 
are  aaked  for  at  once,  that  which  is 
least  discussed,  is  naturally  the  least 
considered,  and  a  matter  barely  men- 
tioned, may  not  be  attended  to  at  all, 
in  the  tliought  of  the  other  policies. 
It  is  reasonable  to  hold  the  questioner 
to  the  asking  of  some  question,  in 
additiou,  which  would  secure  at  least, 
a  comprehensiye,  though  general 
answer. 

Again,  silence  which  ertopa,  must 
arise  from  actions  which  induce  the 
doing  or  omitting  to  do  an  act,  and  a 
loss  ensues.  (Wharton,  Contr.  {  6.) 
This  is  illustrated  by  fraud,  which  has 
been  successfully  concealed,  although 
the  relations  of  the  parties  require 
disclosure,  a.H  a  duty.    ( Id.  {  289.) 

Devine  v.  Edtcard$,  87  111.  R.  177 
(1877),  may  be  taken  as  an  illustra- 
tion. Milk  was  sold  by  the  gallon, 
but  deliyered  in  cans  supposed  by  the 
buyer  to  contain  eight  gallons  each. 
On  this  supix>sition  payments  were 
made  until  the  buyer  finally  declared 
that  he  had  paid  for  more  milk  than 
he  receiyed  and  the  court  allowed 
him  to  recoyer  on  proof  of  the  amount 
of  shortage  in  the  cans.  The  seller 
was  held  to  see  that  his  cans  contained 
the  full  anount,  and  the  buyer  was 
not  held  to  the  exercise  of  yigilance 
such  as  an  ordinarily  prudent  man 
might  be  expected  to  use.  In  the 
principal  case,  there  were  no  relations 
existin<;  between  the  parties,  further 
than  a  custom  to  bind  policies  npon 
request.    Relying  upon  this  custom. 
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Mr.  Bcatty*s  agent  ri^t|uestcHl  the  bind- 
ing of  the  policies,  uiid  went  airay 
from  the  oiBoe  of  the  insurance  com- 
panj  without  receiving  any  reply. 
This  is  all:  there  was  nothing  brought 
home  to  the  knowledge  of  the  insur 
ance  company  whereW  thej  were  in 
the  slightest  degree  informed  that  he 
would  nut  applr  for  any  other  insur* 
ance  l>ccau.se  of  the  belief  that  ihej 
had  renewed  his  iK)licT.  Such  knowl- 
edge and  action  are  essential  to  an 
estoppel,  on  general  principles :  PhUa, 
A  Halt,  CenL  Ry.  Cb.  v.  U.  5.,  103  U. 
8.703(1880.)  So,  in  the  Illinois  case 
just  cited,  the  weight  of  the  evidence, 
contradictory  and  Voluminous  as  it 
might  be  expected  to  be,  establuhed 
that  the  seller  knew  that  the  buyer 
was  paying  in  the  belief  of  the  full 
size  of  the  milk  cans.  Thb  created  a 
duty  to  have  the  cans  of  full  size. 

Foz  Jiivcr  Flour  and  Paper  Oo.  y. 
Kelly,  8.  Ct.  Wise.,  December  13, 1887, 
further  illustrates  this  particular  kind 
of  silence,  which,  from  the  relations  of 
the  parties,  required  speech  to  avoid 
incurring  an  obligation  ;  it  was  a  case 
where  the  principle  was  confidently 
invoked.  The  plaintifl*  sought  to  re- 
strain the  diversion  of  water  power, 
and  the  defense  was  put  on  the  ground 
that  the  power  was  necessary  for  the 
operation  of  the  defendant's  mill; 
that  the  plaintiflTknew  this  and  had 
stood  by  in  silence,  whilst  the  mill 
was  being  erected,  on  the  raceway  by 
which  water  power  was  furnished 
artificially,  through  adjoining  lands. 
The  court  said  that»such  water  rights 
differed  from  those  in  water  naturally 
flowing  over  land  in  that  they  re- 
quired some  grant,  actual  or  presumed, 
and  that  no  grant  could  be  prcsumcMl 
from  silence,  because  it  might  well  bo, 
that  the  defendants  ex{)ected  to  lease 
the  power.  There  w;is  noiliincj  in 
the  cn^  to  show  wliat  water  rights 
were  claimed  by  the  defendants.  And 


indeed,  a  threatened  invasion  of  rights 
will  not  necessarily  call  for  action. 
Thus,  an  owner  may  view  in  silence 
the  construction  of  a  work,  advancing 
towards  his  land  and  evidently  in- 
tended to  cross  it.  AVhen  it  affects 
him,  it  is  time  to  act:  Slewari  t. 
Sterens,  8.  Ct.  Col.,  November  18, 
1SS7.  So,  in  the  principal  case,  Mr. 
Beatty  did  not  positively  ascertain 
what  the  insurance  company  woald 
do  with  his  policy  and  also  did 
not  communicate  to  them  what  he 
thought  or  wished  to  have  done,  be- 
yond the  mere  asking  of  a  question. 

The  substantial  difference,  there- 
fore, between  preferring  a  reqneit 
and  making  an  assertion,  is  the  re- 
sulting effect  in  the  mind  of  the  per- 
son speaking:  if  he  is  allowed  to 
labor  under  a  mental  deception  by 
the  other  party ;  that  is^  if  the  party 
keeping  silence,  perceives  not  a  desire 
but  an  intention  to  act  in  a  certain 
way  on  the  part  of  the  speaker,  silence 
would  be  unjust  and  the  speaker  most 
be  put  into  the  expected  position. 
Thus,  whero  one  undertook  to  pur- 
chase a  picture  and  desired  to  know 
to  whom  it  had  belonged,  t1i£  agent 
of  the  seller  declined  to  name  the 
owner  but  knew  that  the  buver  be- 
lieved  the  picture  to  have  belonged 
to  A.  becau!>e  the  agent  had  been 
selling  also  for  A.  The  8al»  was  set 
aside,  because  it  had  occurred  under 
a  deception  :  Hill  v.  Oratff  1  Starkie, 
352  (1816). 

This  substantial  difierenoe  between 
a  question  and  a  statement  may  be 
made  clearer  by  considering  for  a 
moment  that  not  even  e^'ery  state- 
ment will  affect  the  hearer :  thus,  a 
second  nioitgngec,  thoiieh  made  a 
party  to  the  foreclosure  of  the  first 
mortgage,  is  not  bound  to  insi««t  upon 
a  foreclosure  of  his  mortgage ;  he  may 
remain  silent  and  inactive;  he  is 
under  no  moral  or  legal  obligation  to 
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do  anjrthiiig,  for  his  righU  remain 
until  a  decree  is  entered  against  him : 
.SSnunaiu  y .  2fa|'/or,  U.  8.  C.  Ct  S.  Dist. 
Iowa,  Maj  12, 1885, 23  Fed.  Rep.  855. 

So,  a  mortgagee,  immediatel j  after 
the  ezecation  of  his  mortgage,  heard 
the  mortgagor  state  to  the  jnstioe  of 
the  peace,  before  whom  the  instru- 
ment had  been  executed,  that  it  was 
without  consideration^  but  nothing 
was  said  to  him  personallj  and  he 
was  held  not  to  be  required  to  speak : 
Ptny  T.  Dom,  59  Vt.  61.  (1887). 
That  is,  the  mortgagee  was  not  bound 
to  interfere  in  the  conyersation;  see 
1  Gmlf.  £y.  {  197,  and  citations  in 
note  (c)  i.  e.,  Dmry  y.  Hervey,  126 
Mass.  519  (1879),  and  WkUney  y. 
Houghton^  per  Mobtok,  J.,  127  Id.  527 
(1880).  And,  oonyersely,  a  third 
person  cannot  hold  parties  to  a  suit, 
liable  for  his  actions,^  induced  by  the 
testimony  in  that  suit:  Hobbt  y. 
McUan,  117  U.  &  567  (1885). 

From  the  aboye  reyiew  of  the 
citations  for  the  plaintiff  in  error,  it 
is  seen,  that  the  contention  in  the 
principal  case  waa  altogether  to  make 
<Nit  a  new  contract  from  the  asking 
of  a  question;  and  necessarily  so,  for 
Mr.  Beatty  was  the  actor,  and  an 
estoppel  tn  pais  would  not  haye  been 
useful,  as  this  is  merely  ayailable  for 
protection  and  cannot  be  a  weapon  of 
assault :  per  Swatke,  J.,  Diekenon  y. 
atgnne,  100  U.  S.  578  (1879). 

The  exceptional  instances  of  con- 
tracts made  without  speech,  are  all 
aocompanied  by  action  of  some  kind. 
Thus,  to  enter  a  railroad  car  and  take 
a  seat,  in  silence,  is  one  of  Mr.  Whar- 
ton's own  examples,  in  the  section  so 
ofken  quoted.  (2  6.)  This  imposes 
upon  the  party  the  obligation  to  pay 
his  fare.  It  is  reciprocal  to  the  obli- 
gation of  the  carrier,  who  is  required 
to  afford  reasonable  accommodations 
for  all  who  apply  for  passage,  at  the 
stipulated  hire  or  fare:  Angell,  Car- 
VoL.  XXXVI.— 35. 


riers,  {{  524,525;  Thompson,  Car- 
riers of  Passengers,  page  29,  {  6  (ed. 
1880.)     (See  tn/ra.) 

Hence  the  decision  here  under  an- 
notation, falls  within  the  principle, 
that  mere  inaction  cannot  be  construed 
into  an  assent.  As  pointed  out  by  the 
court,  nothing  occurred  to  put  the  in- 
surance company  on  their  guard 
against  the  effects  of  any  proposed 
action  or  inaction  by  Mr.  Beatty. 
They  were  simply  asked  a  question 
and  they  did  not  answer.  No  con- 
tractual relation  could  arise  under 
such  circumstances,  because  a  pro- 
posal must  he  definitely  assented  to, 
and  mere  failure  to  refuse,  is  not 
enough:  Wharton,  Contracts,  {  22. 
This  is  necessarily  true,  because  he 
who  makes  the  proposal  is  himself 
not  bound  by  the  mere  act  of  pro- 
posing, and  is  under  no  obligation 
whatever,  to  formally  withdraw  the 
proposal.  Being  without  considera- 
tion, it  is  only  anudumpoetum.*  Coimum 
y.  Applegarthf  Ct.  A  pp.  Maryland,  No- 
vember 18, 1887 ;  Dickhiion  y.  Dodda, 
L.  R.  2  Ch.  Diy.  463  (1876);  Story, 
Contracts,  2  495.  Perhaps  thb  will 
appear  more  distinct  after  a  moment's 
reflection  upon  the  instance  of  a  pas- 
senger taking  a  seat  in  a  railway  car : 
supra.  His  light  to  do  so  and 
thereby  assume  the  reciprocal  obliga- 
tion of  paying  his  fare,  arise  from  the 
law,  which  compels  all  in  public  em- 
ployment, such  as  common  carriers, 
to  keep  up  a  constant  though  reason- 
able, offer  to  contract  to  perform  their 
public  duties ;  e.  g.,  carry  a  paesengeHs 
personal  baggage  with  the  pasnenger, 
although  no  contract  has  been  for- 
mally entered  into  at  the  time  wh^n 
the  transportation  of  the  passenger 
begins:  Hann^nd,  etc.,  R.  R,  Ch,  y. 
5fcr^  79  U.S.  262  (1870.) 

John  B.  Uhle. 

Philadelphia. 
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Bankrui^tcy. 

Discharge  will  he  refused,  where  the  bankrupt  has  lost  bismonej 
in  stock  speculations  hv  ilealini;  in  "puts"  and  *' calls;"  In  re 
Hunt,  U.  S.  Dist.  Ct.  Dist.  N.  J.,  1887. 

Bills  and  Notes. 

An  Accommodation  maker  cannot  defend  against  payment  of  the 
note,  on  the  ground  that  the  holder  had  advanced  mouey  on  the  note, 
solely  on  the  creilit  of  the  indorsers:  Leathennan  v.  Van  Dusen,  S. 
Ct.  Penua.,  January  2^5,  188S. 

Blank  in  a  note,  can  ho  filled  before  it  reaches  the  hands  of  an 
innocent  hohler  for  value,  without  liability  for  so  doing,  to  the 
maker  :  Lowdcn  v.  Schoharie  Co.  Nat.  Bunk-,  S.  Ct.  Kan.,  February 

11,  1888. 

The  Consid I  ration  is  sufficient,  where  the  note  is  given  by  a  widow 
to  her  adult  daughter  for  domestic  service  already  rendered ;  and 
the  note  is  evidence  that  the  services  were  not  rendered  out  of  filial 
affection  solely :    Petty  v.  Youmj,  Ct.  Chan.  N.  J.,  February,  1888. 

A  Consideration  does  not  exist  for  a  note  given  in  payment  of 
interest  due  on  a  prior  note,  where  the  new  note  is  received  con- 
ditionally ;  and  if  the  new  note  is  not  paid,  suit  should  be  brought 
on  the  original  note  :    Taylor  v.  Slater,  »S.  Ct.  R.  I.,  January  28, 

1888. 


»  T*»  appear  i:i  123  or  1 24  V.  S,  Rep. 

*  To  appear  in  34  or  .35  Fed.  Rep. 
■  To  appear  in  1  L  S.  Com.  Rep. 

*  To  appear  in  72  or  73  ('al.  Rq). 

*  To  appear  in  23  or  24  Tla.  Rep. 

*  To  appe:ir  in  7/5  or  77  (ia.  Rep. 
'  To  appear  in  3  c»r  4  Llali*  llcp. 

*"  To  appeir  in  '*>7  nr  3'>  K:i:i.  Ri-p. 

*  To  appear  in  bo  or  84  Ky.  Rtp. 


"  To  appear  in  01  or  02  Mo.  Rep. 
"  To  appear  in  43  or  44  N.  Eq.  R. 
»•  To  appear  in  Do  or  06  N.  C.  Rqi. 
"  Toai>i)ear  in  1 17  or  1 18  Pa.St.Rep. 
'*  To  appear  in  I'ior  IG  R.  I.  Rep. 
^"'  T«)  appiar  in  07  or  <»S  Tex.  Rep. 
'*"•  To  ai)|K'nr  in  00  i>r  «il  Vt.  Rep. 
'•  To  appear  in  fc*J  or  M.J  Va.  Rep. 
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Maker  is  a  competeat,  because  di^^iutcrcf  ted  witness,  to  prove,  iu 
a  suit  bj  one  surety  on  the  uote,  agaiust  the  estate  of  the  other 
surety,  that  the  surviving  surety  only  agreed  to  become  surety  for 
the  deceased  and  not  co-surety  with  him  for  the  maker,  and  that 
having  paid  the  uote,  is  entitled  to  bere-imbursed  its  full  amount  by 
the  decedent's  estate:  Canfield  v.  Bentley,  8.  Ct.  Vt,  February  22, 
1888. 

Pledgee  of  a  promissory  note  for  the  sum  of  $2,500  to  secure  8200, 
but  ignorant  of  the  history  of  the  note,  can  only  recover  the  amount 
of  his  debt,  when  the  drawer  establishes  that  the  note  pledged  was 
without  considemtion :   Bell  v.  Bean,  B.  Ct.  Cal.,  February  2,  1888. 

Checks. 

Payment  by  a  cashier's  check  on  his  own  bank,  when  shown  to  be 
the  established  course  of  dealing  between  the  parties,  becomes  a 
matter  of  fact  to  be  found  by  the  jury  in  the  particular  case  on 
trial :  Brigga  &  Drum  v.  Holmes  &  Son^  S.  Ct.  Penna.,  January  3, 
1888. 

Payment  through  the  clearing  house  is  to  be  considered  with  re- 
gard to  the  rules,  allowing  its  members  a  certain  time  to  return 
checks  which  the^  decline  to  pay.  Receiving  a  check  and  entering 
it  with  others  which  it  does  pay,  indicate  an  intention  to  pay,  but 
this  will  not  prevent  it  returning  the  check  and  declining  to  pay  it, 
before  the  expiration  of  the  time  allowed  by  the  rules,  differing  iu 
this  respect  from  a  check  offered  directly  to  the  bank  for  payment: 
Oerman  JV.  Bk.  v.  Farmers*  D,  N.  Bk.^  S.  Ct.  Penua.,  January  o, 
1888. 

Stopping  payment  by  the  depositor,  will  be  allowed  after  the 
check  has  come  through  the  clearing  house,  if  directed  within  the 
time  allowed  by  the  clearing  house  rules  for  declining  to  pay :   Id, 

Constitutional  Law.    See  Negligence. 

Amending  the  Political  Code  of  California  (which  constitutes  a 
single  statute)  by  reference  to  its  title  and  then  re-enacting  and 
publishing  at  length  the  amended  section,  is  a  valid  compliance  with 
Art.  IV,  §  24,  Constitution  of  California :  People  ex  reL  v.  Parvin, 
8.  Ct.  Cal.,  January  25, 1888. 

Local  or  Special  act,  forbidden  by  the  Constitution  of  the  State, 
is  such  as  the  Act  of  March  19, 1879,  providing  **  for  incorporation 
and  for  the  government  and  regulation  of  street  railway  companies 
now  incorporated  or  which  may  hereafter  be  incorporated,  in  cities 
of  the  second  and  third  class."  The  act  is  void.ns  the  only  classifi- 
cation permitted  by  the  Constitution  is  that  which  affects  all  the 
subjects  of  each  class,  as  requiring  peculiar  legislation  for  mattoi*s 
of  local  government:  Weinman  v.  W.  <t  £.  L.  P,  R,  Co.,  S.  Ct. 
Peoua.,  January  3,  1888. 

Presumption,  adopted  by  §  3033,  Code  of  Georgia,  from  the 
common  law,  that  a  railroad  company  is  negligent  when  a  passen* 
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get  18  httity  ifl  not  iu  conflict  with  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States :  Auguda^  eie.^  B.  B.  Cb.  v. 
BandaU,  S.  Ct.  6a.,  November  10, 1887. 

Titie  of  Act  of  February  27, 1886,  viz. :  "  An  Act  to  create  the 
Newport  fire  and  police  district  in  Campbell  Count  j,  and  to  provide 
for  the  government  thereof/'  u  in  conformity  with  the  constitutional 
requirement  (Art.  II,  ^  37),  directing  that  "  no  law  enacted  by  the 
general  assembly  shall  relate  to  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title :"  Adery.  City  of  Newporl^  CX,  App. 
Ky.,  January  26, 1888. 

Conveyance. 

Ambiguity  in  the  description  of  the  hind  described  as  parts  of 
mentioned  lots,  allows  the  admission  of  parol  evidence  to  partic- 
ularize the  ground ;  there  is  a  patent  ambiguity  to  be  explained 
without  adding  to,  contradicting  or  varying  the  writing :  more  v. 
Phiiler,  S.  Ct.  Ga.,  December  3, 1887. 

Nebraska  Code,  §  429,  providing  that  a  judgment  or  decree 
rendered  in  any  court  of  the  State  for  the  conveyance  of  land,  if 
not  complied  with,  shall  have  the  effect  of  a  convevance,  is  valid 
and  applies  to  such  a  judgment  or  decree  rendered  by  any  U.  8. 
court  in  Nebraska:  lAitigdon  v.  Shencood,  S.  Ct.  U.  S.,  January 
9,1888. 

Insurance. 

Subroaafion  cannot  be  claimed  by  the  insurance  company  who 
has  paid  the  shipper  his  lo^s  upon  a  shipment  for  which  he  had  ac- 
cepted a  bill  of  lading,  giving  tiie  carrier  the  benefit  of  the  insurance 
on  paying  the  los:*.  The  general  principles  of  the  contract  of 
indemnity  are  the  foundation  for  the  equity  and  it  ceases  where  the 
assured  has  no  further  right  to  demand  payment  from  the  carrier: 
PUttl  V.  B.  Y.  B.  <t  C.  B.  B.  Co.,  Ct.  App.  N.  Y.,  February  10, 
1888. 

Interstate  Commerce  Act. 

Colored  passengers,  who  have  paid  a  first-class  fare,  cannot  be  re- 
quired to  occupy  a  car  set  apart  for  negroes,  with  accommodations 
and  comforts  inferior  to  the  car  for  white  passengen  on  the  same 
train,  who  have  paid  the  same  fare :  Heard  v.  Oeorgia  B,  B.  Co. 
The  Commission,  February  15, 1888. 

Common  Carriers  have  no  right  to  select  either  goods  or  cus- 
tomers :  Biddle  v.  N.  F.,  etc.,  B.  B,  Co,  The  Commission,  February 
24,  1888. 

Dnmages,  when  claimed  before  the  Commission,  present  a  case 
for  a  common  law  trial  by  jury,  and  will  not  be  entertained  by  the 
Commission :  Heck  v.  £.  T.  Va,  &  Oa.  B.  B,  Co,  The  Commission, 
February  15, 1888. 
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Local  railroad,  wholly  within  one  State,  aad  owning  no  equipment, 
but  operated  by  another  road  as  au  instrumeutuliLy  of  interstate 
commerce,  is  subject  to  the  provisions  of  the  Act :    Id. 

Petroleum  oil,  whether  carried  in  barrels  or  in  tanks,  must  be 
charged  the  same  rate  per  hundred  pounds,  for  transportation,  with- 
out regard  to  probability  of  return  loails  or  any  other  matter.  A 
reasonable  allowance  can,  however,  be  made  to  the  owner  of  a  tank 
car  who  sends  his  oil  in  that  way,  for  the  use  of  the  car :  Bice  v. 
B.  R.  Co,  (Standard  oil  case).  The  Commission,  February  15, 
1888. 

Rates  for  tank  cars,  loaded  with  oil,  and  also  that  the  use  of  the 
car  on  its  return  would  be  paid  for,  must  be  made  known  to  tiic 
public,  and  ought  to  be  given  in  the  published  rate  sheets,  and  if 
given  in  an  ambiguous  or  blind  manner,  cannot  be  refused  to  an 
applicant,  on  the  ground  that  they  had  not  been  asked  in  good  faith: 
Id, 

Rolling  st4)ek  must  be  provided  in  adequate  numbers  by  the 
carrier,  and  if  there  is  a  special  pressure,  cai*s  must  be  furnished 
with  all  possible  equality,  without  preference  of  regular  over  oc- 
casional shippers :  Riddle  v.  N.  Y,,  etc.,  R.R,  Co.  The  Commission, 
February  24, 1888. 

Rolling  stock,  when  furnished  by  the  consignor,  should  be  received 
on  terms  uniform  to  all  and  published  with  the  rate  sheets ;  these 
charges  cannot  lawfully  be  the  subject  of  private  bargains  and 
granting  different  terms  to  different  shippers :    Id. 

Transportation  can  be  claimed  without  a  previous  special  contract, 
and  as  a  matter  of  right,  arising  from  the  duties  of  a  common 
carrier,  as  distinguished  from  a  private  carrier :    Id. 

Limitation. 

Adverse  possession  to  defeat  the  true  title,  can  be  claimed  by  the 
vendee  of  a  mere  intruder,  where  the  intruder  before  the  period  of 
limitation  had  acquired  a  title  from  a  person  claiming  to  own  the 
land :  Dame  v.  Chandler,  8.  Ct.  Ga.,  December  20, 1887. 

A  promise  to  pay  an  existing  indebtedness,  before  the  bar  of  the 
statute  has  attached,  does  not  create  a  new  cause  of  action,  but 
merely  a  suspension  of  the  bar  of  the  statute  for  the  period  of 
limitation,  to  be  computed  from  the  time  of  the  new  promise: 
Taylor  v.  Slater,  S.  Ct.  R.  I.,  January  28, 1888. 

Master  and  Servant. 

The  Malicious  acts  of  a  servant  cannot  be  made  the  ground  for 
an  action  for  damages  against  the  master,  unless  there  is  proof  that 
the  master  ratified  the  acts  of  the  servant,  with  a  full  knowledge 
of  the  facts :  OiUf,  etc.,  R.  R.  Co.  y.Moore,S.  Ct.  Texas,  November 
18,  1887. 
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Negligence  of  an  independent  contractor,  who  has  charge,  and 
exclusive  control  of  the  laying  of  PU>e8  to  convey  natural  gas,  can- 
not render  his  eraph)ver  liable :  Tne  Chariiers  Valley  Om  Co,  v. 
Lynch,  8.  Ct.  Peuna.,  January  3,  1688. 

Un8kilfuln€S8^  as  a  cause  for  discharge,  is  not  made  out  by  proof 
of  loss  from  the  servant's  conduct  in  the  busiue^,  when  it  appears 
that  the  loss  really  arose  from  experimental  attempts  made  by  the 
servant  with  the  approval  of  the  master :  Wood  v.  Alpaugh,  Ct. 
Ch.  N.  J.,  November  30, 18M7. 

Mortgage. 

Limitation  of  suit  by  statute  of  1872,  to  twenty  years,  when  the 
actiou  is  founded  upm  nii  instrument  of  writing  under  seal,  applies 
to  a  suit  ill  equity  to  forecIo.se  a  mortgage  under  seal:  Jordan  v. 
Say  re,  S.  Ct.  Fla.,  January,  1888. 

Limitation  of  a  personal  action  on  the  promissory  note  secured  by 
a  mortgu«^e,  to  six  year2«,  does  not  bar  a  foreclosure  suit  on  the 
mortgage  itself,  after  the  cx))iration  of  the  six  years :    Id. 

PosiesMon  by  mortgagor  or  his  vendee  with  covenant  of  warranty, 
is  not  adverse  to  the  mortgagee,  whose  mortgage  is,  in  law  as  well 
as  in  equity,  simply  a  lien  ou  the  land  it  covers,  giving  no  right  of 
possession :    Id. 

Negligence.    See  Master  and  Servant — Railroads. 

Mill  owner,  who  gave  away  a  lot  of  cotton  seed  hulls  with  per- 
mission to  the  donee  to  haul  them  away  from  his  mill,  is  liable  in 
damages  for  an  injury  to  a  team  sent  to  haul  them  away,  which 
lujury  was  caused  by  caustic  soda  escaping  from  the  oil  mill,  though 
there  \va:5  no  evidence  to  show  why  the  soda  had  escaped.  The 
mill  property  should  have  been  kept  in  a  safe  condition  for  the  en- 
trance of  those  iuvited  to  be  there,  though  it  would  be  otherwise  as 
to  a  trespasser :  Atlanta,  etc.,  MilU  v.  Ci)ffcy,  S.  Ct.  Ga.,  November 
29,  1887. 

A  Statute  is  unconstitutional  when  it  provides  in  indictments  for 
killing  livestock  by  railroad  cars,  that  proof  of  killing  in  that  way 
ahall  be  prima  facie  evidence  of  negligence,  because  such  a  law 
subverts  the  presumption  of  innocence  and  takes  away  the  equal 
protection  of  the  law  from  the  railroad  company  :  State  v.  Divine, 
S.  Ct.  N.  C,  December  6,  1887. 

A  Team  was  left  unattended,  in  a  city  street,  and  suddenly 
starting,  ran  over  the  plaintiff.  The  owner  of  the  team  was  helH 
guilty  of  negligence  in  leaving  the  team  unhitched  and  in  a  con- 
dition to  start  off  unexpected! v:  Bowen  v.  Flanagan,  S.  Ct.  App. 
Va.,  January  12, 1888. 

Nuisance. 

Di^ea»e  from  a  common  nni<ance,  attacking  only  the  defendant 
out  of  many  other  persons  similarly  situated,  allows  the  jury  to  in- 
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ter  that  the  sick  persou  was  peculiarly  susceptible  to  the  disease, 
althougli  there  may  be  no  direct  evidence  of  this:  Price  v.  GrauU^ 
8.  Ct.  Penna.,  January  3,  1888. 

Damages  for  an  injury  resulting  from  the  exercise  of  a  lawful 
business,  require  proof  of  something  more  than  mere  trifling 
annoyance :    Id. 

An  undertaker's  establishment,  where  coffins,  ice  boxes,  and  cases 
are  kept  and  cleansed  after  use,  is  uoi  verse  a  nuisance,  though  in  a 
populous  place,  and  will  not  be  closed  by  the  court  to  remove  the 
physical  discomfort  of  a  neighbor,  arising  from  a  morbid  taste  or 
an  excited  imagination:  WcstcoU  v.  Middleton,  Ct.  Ch.  N.  J., 
December  9, 1887. 

Partnership. 

Aeeoufding  between  the  nartners,  is  not  barred  by  lapse  of  time, 
as  on  an  account  stated,  where  the  individual  accounts  of  the  part- 
ners have  been  marked  as  "  settled  "  at  different  times,  but  no  final 
balance  has  been  struck,  showing  the  division  of  the  assets  as  well 
as  the  profits :    Rhynev,  Love,  S.  Ct.  N.  C,  D^craber  30,  1887. 

(htaraniy,  in  the  articles  of  copartnership,  by  one  partner  to  an- 
other that  his  share  of  the  profits  should  be  made  equal  to  twenty 
per  centum  on  his  capital,  is  no  part  of  the  agreement  of  copart- 
nership, but  an  independent  undertaking  having  no  necessary  con- 
nection with  the  partnership  affairs :  31clniire*8  Appeal,S.  Ct.  Penna., 
January  3, 1888, 

Railroads. 

BcLggcLge  of  a  jewelry  salesman,  containing  trade  articles,  may  be 
recovered  for,  when  stolen,  after  being  checked  as  ordinary  baggage, 
by  an  agent  who  knew  its  contents,  tnere  being  no  concealment  of 
its  value :  Jacobs  v.  TuU,  U.  S.  C.  Ct.  W.  D.  Mo.,  January  16, 
1888. 

Baggage  is  not  called  for  in  a  reasonable  time  when  it  reached 
the  station  in  the  afternoon  and  is  not  claimed  until  ten  o'clock  the 
next  morning :    Id, 

Passengers  are  entitled  to  have  a  train  stopped  for  such  reasona})le 
and  sufficient  length  of  time  as  to  leave  the  cars  in  safety,  with 
their  baggage,  minor  children  and  traveling  companions :  Hurt  v. 
St.  L.,  etc.,  B.  B.  Co.,  8.  Ct  Mo.,  February  20, 1888. 

Beasonable  time  for  passengers  to  leave  the  train  at  a  station,  may 
be  inferred  by  the  jury  to  have  elapsed,  where  other  passengers 
similarly  situated  in  respect  to  age,  sex,  etc.,  have  safely  left  the 
cars  before  the  accident  complained  of:    Id. 

BesponsibUity  for  negligent  operation  of  the  road  cannot  be 
avoided  by  permitting  others  to  control  and  manage  the  track  and 
traffic,  unless  the  power  to  make  such  an  arrangement  has  been 
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given  by  the  State :    PaUiner  y.   U.  &  N.  B.  B.  Co.,  S.  Ct  Idaho^ 
February  8, 1888. 

Subrogation. 

A  morigagee,  subsequent  to  the  lien  of  certain  judgments,  is  en- 
titled to  be  subrogated  to  the  rights  of  the  owners  of  the  judgments, 
where  the  judgments  acquired  a  lien  on  other  lauds  after  the  exe- 
cution of  the  mortgage;  and  this  subrogation  will  also  be  allowed 
to  the  first  mortgagee  where  the  lauds  have  been  mortgaged  to 
another  person,  after  the  lien  of  the  judgments  has  been  extended 
to  the  other  lands :  Bobeson's  Appeal,  S.  Ct.  Penna.,  January  3, 
1888. 

Payment  must  be  made  to  the  creditor  by  the  person  secondarily 
liable,  before  he  can  demand  subrogation,  and  no  conditional  tender 
will  be  sufficient :  Appeal  oj  the  Forrest  Oil  Co,,  8.  Gt  Penna., 
January  3, 1888. 

Wills. 

Contract  by  decedent  to  leave  a  person  and  his  family  a  sufficient 
amount  to  justifv  their  removal  from  a  distant  State  to  live  wiUi 
him,  is  satisfied  by  his  supporting  them  for  eight  years  and  leaving 
them  at  his  death,  a  small  property,  without  more:  Bice  v.  JSarl" 
man's  Admr.,  S.  Ct.  App.  Va.,  January  6, 1888. 

Contract  to  make  a  particular  devise  or  bequest,  will  be  sustained, 
if  entered  into  fairly  and  without  surprise  or  imposition,  but  it  must 
be  reasonable  and  not  against  public  morals :  Vanvfidor  v.  SUUe^ 
S.  Ct.  Ind.,  February  8, 1888. 

John  B.  Uhle. 
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GAS    AND   WATER    COMPANIES:    THEIR   RELA- 

TIONS  WITH  CONSUMERS. 

Their  obligation  to  supply:  It  was  held  in  England  as  far 
back  as  1810  that  the  owners  of  the  only  bonded  wine  ware- 
house in  London,  could  not  refuse  to  receive  goods  upon  the 
proffer  of  reasonable  hire  and  reward. 

The  ground  was  taken  by  Lord  Ellenborough,C.  J.,  "that 
ir,  for  a  particular  purpose,  the  public  have  the  right  to  resort 
to  the  premises  of  an  individual  and  make  use  of  them,  and  he 
have  a  monopoly  of  them  for  that  purpose,  if  he  will  take  tlie 
benefit  of  that  monopoly,  he  mnst  as  an  equivalent  perform 
the  duty  attached  to  it  on  reasonable  terms." 

And  the  important  point  was  made,  that  if  there  were  other 
licensed  warehouses,  it  would  not  cease  to  be  a  monopoly  of 
the  privil^e  of  bonding,  if  the  rights  of  the  public  were  still 
narrowed  and  restricted  to  particular  warehouses,  though  they 
might  be  in  the  hands  of  several  parties:  AllnuJt  v.  Inglia^  12 
East.  627 ;  BoU  v.  Stenndtf  8  Term  Rep.  606.  On  the  other 
hand,  numerous  English  cases  of  later  date  are  to  be  found, 
taking  the  opposite  position,  and  they  have  held  that  the  manu- 
facture and  sale  of  gas  and  the  supplying  of  water,  in  the  lack 
of  statutory  requirements,  may  l)e  prosecuted  or  discontinued  at 
the  will  of  the  jmrty  engaged  in  it.  That  the  relations  between 
the  supply  company  and  the  consumer  originate  in  the  contract 
between  them  and  that  their  rights  and  obligations  are  controlled 
entirely  by  the  stipulations  of  such  contract.  And  as  '^  the  one 
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may  refuse  to  take  gas  or  water,  so  may  the  other  refuse  to  sup^ 
ply  it/'  And  furthermore,  it  has,  in  several  cases,  beeu  laid  down, 
that  such  companies  should  not  be  subjected  to  duties  or  obliga- 
tions that  are  not  binding  upon  the  manufacturers  and  vendors 
of  other  commodities :  Pwdsey  Coal  Co.  v.  Bradford^  L.  R.  15  £q. 
1G7;  Houl{/iUe  y.  Surrey  Consumer  J  Qua  Cb.,  8  Gas.  J.  261; 
Tlie  Hoddeadon  Gas  and  Coke  Co.  v.  Hasdwood,  6  Com.  B.  N«  S. 
238 ;  Wcale  v.  Wed  Middlesex  Water  Works  Co.,  1  J.  &  W.  358. 
The  earlier  American  decisions  take  the  same  view :  JfcCune  v. 
Xorwich  City  Gas  Cb.,  30  Conn.  521 ;  In  re  N.  Y.  Central  R. 
R  Co.  v.  31.  G.  L.  Co.,  63  N.  Y.  334 ;  TenEyck  v.  Ihe  Del.  and 
Bar.  Canal  Co.,  18  N.  J.  L.  204;  Bonaparte  v.  Camden  and 
Amboy  R.  Co.,  1  Bald.  222 ;  Tinsman  v.  Tlie  Belvidere  Del.  K 
Co.,  26  N.  J.  L.  172;  Commonwealth  v.  Lowell  OasL.  Cb.,  12 
Allen,  75. 

In  one  case  the  court  was  urged  to  assert  the  doctrine  that  gas 
companies  like  common  carriers  and  inn-keepers,  were  bound  to 
accommodate  the  public,  but  refused  on  the  ground  that  the 
lack  of  precedents  upon  the  subject  could  only  be  based  upon  the 
strong  presumption  that  there  was  no  principle  of  law  upon 
which  such  a  view  could  be  supported.  Distinction  was,  however, 
made  between  cases  where  companies  held  out  inducements  to 
the  public  for  patronage  and  where  they  did  not.  And  it  was 
intimated,  that  when  such  was  the  case,  a  person  could  recover 
damages  from  a  company  who  refused  to  supply  his  needs: 
Paterson  G.  L.  Co.  v.  Brady,  27  N.  J.  L.  245. 

The  more  recent  decisions  in  this  country,  however,  establish 
the  doctrine  that  it  is  mandatory  upon  corporations  of  this  sort 
to  supply  one  and  all  without  distinction :  Gas  Ligld  Co.  v.  Calli^ 
day,  25  3^Id.  1 ;  Shepard  v.  Miltoaukee  G.  L.  Co.,  6  ^.Vis.  539 ; 
Williams  v.  Miiiual  Gas  Cb.,  52  Mich.  499;  McOrary  v. 
Beaudry,  67  Cal.  120 ;  Uoyd  v.  Gas  Light  Co.,  1  Mackay,  331 ; 
Price  V.  Riverside  L.  &  L  Co.,  56  Cal.  431  ;  The  People  v.  Mann 
hattan  G,  L.  Co.,  45  Barb.  137;  Lumbard  v.  Steamy,  4  Cush. 
60 ;  Dayton  v.  Quigley,  29  N.  J.  Eq.  77. 

It  has  been  observed  in  a  number  of  cases,  that  the  fact  of 
such  companies  having  the  monopoly  of  supplying  certain 
localities,  was  the  prime  reason  why  they  should  be  compelled 
to  accept  indiscriminate  patronage,  but  the  question  may  well 
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be  asked,  Should  not  the  same  rale  apply  M'hen  several  com- 
panies supply  the  same  oommunity  ? 

It  would  seem  so,  within  reasonable  bounds,  for  as  has  been 
heretofore  noted,  such  was  the  position  taken  by  Lord  Ellen- 
borough,  years  ago,  in  a  case  which  has  since  been  many  times 
cited  with  the  greatest  respect:  AUntU  v.  IngliSf  12  East.  527. 

The  leading  American  case  in  point  is  that  of  Shepard  v.  The 
Milwaukee  Gas  Light  Co.,  6  W  is.  639.  The  company  had  the  ex- 
clusive right  of  supplying  the  city  of  Milwaukee  with  gas.  The 
plaintiff,  a  merchant  doing  business  on  a  street  containing  one 
of  the  defendant's  mains,  fitted  up  his  establishment  with  the 
necessary  pipes  and  fixtures  for  lighting  the  same  with  gas.  He 
applied  to  the  said  company  for  a  supply,  tendering  at  the  same 
time,  five  dollars  in  advance  {myment  therefor.  He  was  required 
as  a  condition  precedent,  to  sign  the  printed  **  rules  and  regula- 
tions" of  the  company.  He  declined  to  do  so.  The  company 
refu.«ed  to  waive  the  point,  and  suit  was  brought  to  recover 
damages  suffered  by  the  plaintiff  because  of  such  refusal  to 
supply.  After  discussing  the  question  at  great  length,  the  court 
decided  tliat  a  company  of  this  sort  is  bound  to  furnish  a  sup- 
ply under  such  reasonable  regulations  as  it  may  choose  to 
impose.  To  act  capriciously  as  to  who  should  be  supplied, 
would,  of  course,  be  an  abase  of  a  company's  franchise :  Lum» 
bard  v.  Stearns,  4  Cush.  60;  Price  v.  Hie  Riverside  L.  &  L  Co,, 
56  Cat.  431. 

Rules  ami  regulations:  Must  be  fair  and  reasonable.  Thus, 
one  requiring  a  written  application  from  persons  desiring  to 
become  patrons  of  a  gas  company,  has  been  held  to  i>e  a  reason- 
able rule ;  but  it  has  also  been  decided  that  the  secretary  and 
general  superintendent  of  such  company,  who  acts  for  the  com- 
pany in  relation  to  furnishing  consumers  with  gas,  may  waive 
such  regulation  and  bind  the  company :  Shepard  v.  Hie  Mil' 
wauhee  O,  L.  Oo,,  11  Wis.  234.  But  when  the  application  is 
so  connected  with  an  agreement  to  abide  by  certain  illegal  rulcH 
and  regulations,  that  a  person  cannot  sign  the  former  without 
being  bound  by  the  latter,  there  is  no  obligation  to  sign  the 
application,  and  the  company  by  presenting  the  application  in 
that  sha|)e,  waives  the  right  to  insist  that  an  application  should 
have  been  made  in  another  shape.    And  furthermore,  where 
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the  company  refuses  to  supply  a  peison  with  gas  because  he 
declines  to  sign  such  application,  it  has  been  decided  that  it  is 
not  incumbent  upon  the  applicant  to  re|)eat  his  demand  each 
month,  for  a  supply  of  gas,  in  order  to  entitle  him  to  damages 
for  a  non-supply  during  the  time  it  is  wrongfully  withheld 
from  him. 

If  the  officers  of  the  company  afterwards  change  their  pur- 
pose, they  should  notify  the  would-be  consumer  to  that  effect : 
Shejxml  v.  Tfie  Milwaukee  O.  L.  Cb.,  15  Wis.  318. 

To  require  a  deposit,  is  a  reasonable  regulation :  Wright  v. 
Colchcder  Gas  Co.,  30  Gas.  J.  336 ;  Samuel  v.  Cardiff"  Gas  Cb., 
18  Gas.  J.  192;  Shepard  v.  Milwaukee  G.  L.  Cb.,  6  Wis.  539; 
Williams  v.  Mutual  Gas  Co.,  52  Mich.  499;  Ford  v.  Brooklyn 
G.  L.  Cb.,  10  N.  Y.  Supreme  Ct.  II.  621.  A  dei)osit  of  one  hun- 
dred dollars  has  been  deemed  reasonable  in  amount,  where  sixty 
dollars  worth  of  gas  was  used  per  week.  The  courts  will  imply 
a  contract  to  supply  gas  where  a  de|K)sit  has  been  made,  and 
enforce  it,  when  called  upon:  JVilliams  v.  Mutual  Gas  Co.,  62 
Mich.  499. 

It  has  been  held  that  a  gas  company  may  insist  that  all 
governors  shall  be  connected  at  least  one  foot  from  each  meter, 
and  that  directions  as  to  the  care  and  treatment  of  meteni,  may 
be  made  and  enforced :  Foster  et  al.  v.  Tlie  Trustees  of  the  Phila- 
delphia Gas  Works  &  Tlie  City  of  Philadelphia,  12  Phila.  511 ; 
and  furthermore,  it  has  been  held  that  a  consumer  will  be  bound 
by  a  reasonable  agreement,  signed  by  him,  to  allow  the  officers 
and  employees  of  a  gas  company,  from  which  he  obtains  his 
supply,  to  ins|)ect  and  have  the  care  of  pipes  upon  his  premises, 
whether  he  read  the  same  or  not :  Wriyht  v.  Colchester  Gas  Co.^ 
30  Gas.  J.  336.  Such  visits,  however,  must  be  made  at  stated 
times  and  with  notice:  Shepard  v.  Milwaukee  G.  L.  Co.,  6  Wis. 
539. 

A  rule  which  provides  that  water  rents  "  shall  be  payable  half- 
yearly  in  advance,  on  the  first  days  of  April  and  October,  and 
if  not  paid  twenty  days  thereafter,  five  per  cent,  additional  will 
1x2  charged,  and  that  if  not  paid  with  the  addition,  within  two 
months,  the  attachment  will  be  cut  off,  until  the  rent,  all  expenses 
of  cutting  off  and  putting  on,  and  the  rent  for  an  additional 
half-year  be  paid,"  has  l>een  held  '^  unreasonable  and  oppressive:;'' 
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Dayton  v.  Quiglcy,  29  N.  J.  Ecj.  77.  Neither  csin  a  regulation 
be  enforced  which  provides  ''  that  after  water  or  gas  has  been 
admitted  into  the  pipes  and  fittings  of  a  consumer,  the  same 
must  not  be  discontinued  or  opened,  either  for  alteration  or 
repairs,  or  extension,  without  a  ])erniit  from  the  com|)any;  the 
party  violating  the  regulation  to  be  held  liable  to  pay  treble  the 
amount  of  the  damage  occasioned  thereby :''  Sliepard  v.  J///- 
waukee  Gras  Light  0>.,  G  Wis,  639.  It  has  also  l)een  held  that 
the  requirement  of  a  gas  or  water  company,  that  meters  shall 
be  plaoe<l  u[X)n  the  main  pipes  supplying  a|Nirtnicnt  buildingK, 
instead  of  the  smaller  pipes  of  the  individual  occupants  thereof, 
is  unjust  and  unreasonable:  Young  v.  Boston^  104  Mass.  95. 
Such  a  company  is  not  bound  to  furnish  separate  meters,  how- 
ever, unless  there  are  separate  and  'independent  service  pipes  to 
connect  with  each  meter:  Fergtmon  v.  Hie  Metropolitan  Ga^ 
Ughi  Oo,,  37  How.  Pr.  189. 

3Ider8  :  The  question  arose  in  an  English  case  as  to  the  con- 
clusiveness of  the  meter  as  to  the  gas  consumed.  The  evidence 
went  to  show  that  meters  registered  correctly  when  at  corrc(?t 
level ;  that  they  registered  in  favor  of  the  company  at  high 
water  level  and  in  favor  of  the  consumer  at  low  water  level  and 
that  bills  were  less  when  dry  meters  were  in  use.  And  it 
was  held  that  consumers  must  take  proper  care  of  their  meters : 
Predon  v.  HayUm  A  Raby  Oa8  Co.,  25  Gas.  J.  889. 

It  was  decided  in  a  New  York  case  where  the  obligation  to 
take  the  meter  as  the  measure  of  the  gas  consumed,  rested  upon 
a  contract  which  the  plaintiff  required  the  householder  to  enter 
into  before  it  would  supply  any  gas,  that  such  householder 
would  not  be  bound  by  the  registration  of  the  meter  if  it  had 
not  been  tested  and  certified  to  by  an  insi>ector.  That  it  could 
not  be  looked  upon  as  a  reliable  standard  of  measurement  if 
this  had  not  been  done  :  ITie  MankaUan  Gas  Go.  v.  Flammed 
12  N.  Y.  Weekly  Dig.  245. 

It  has  been  held  that  where  a  gas  inspector  could  easily  have 
discovered  that  a  meter  had  been  tampered  with,  but  failed  to 
do  so,  for  a  considerable  time,  the  company  could  recover  noth- 
ing for  the  gas  which  passed  through  it,  uaregistere<l,  previous 
to  the  date  upon  which  the  discovery  was  made  :  Imperial  Gas 
Co,  V.  Parker,  5  Gas.  J.  372.  And  where  an  action  was  brought 
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to  recover  the  price  of  gas,  the  defendant  claiming  that  he  had 
ceased  to  use  it,  althoogh  he  acknowledged  that  he  had  not  given 
notice  of  the  same  to  the  company,  his  meter  showing  a  coo- 
sumption  of  several  thousand  ieet,  it  was  held  that,  although 
tlie  Parliamentary  Act  made  the  registration  of  the  meter,  prinui 
fncie  evidence  of  the  quantity  consumed,  a  preponderance  of 
evidence  to  the  contrary  would  be  conclusive :  Attianee  and 
Dublin  Qmsumerg  Ga%  Co.  v.  Taafftj  27  Gas.  J.  206. 

Where  a  suit  was  brought  to  recover  for  gas  not  registered, 
the  meter  having  been  so  tilted  that  the  water  ran  out,  the  jury 
found  for  the  plaintiff  company  for  the  estimated  amount  that 
had  passed  through  the  meter:  Vidoria  Dorks  Oas  Co.  v.  Bur* 
ton,  16  Gas.  J.  103.  It  is  the  duty  of  a  gas  company  to  keep 
its  meters  supplied  with  water:.  Hacker  v.  London  Gom  lAghi 
Co.,  32  Gas.  J.  781.  And  where  a  water  meter  is  placed  iu  a 
building  with  the  consent  of  its  ovmer  under  an  ordinance  grant- 
ing such  privilege,  and  specifying  that  under  such  circumstances 
**  the  water  board  may  charge  a  rate  for  water  used,  based  upon 
the  r^istration  of  the  meter,  in  place  of  the  specific  rate  which 
applies  where  no  meters  are  in  use,"  an  assessment  for  water 
used  during  any  given  quarter,  is  collectible,  even  if  it  amounts 
to  a  much  larger  sum  than  would  have  been  the  case,  had  the 
meter  never  been  put  in  use :  Parker  and  Another  v.  Boston,  1 
Allen,  361.  It  has  furthermore  been  held  that  the  board  of 
public  works  of  a  city  cannot  charge  certain  consumers  with 
expensive  meters,  put  in  to  regulate  the  supply  for  which  rent 
will  be  charged,  without  the  consent  of  such  consumers,  nor 
impose  the  penalty  of  cutting  off  the  water,  in  case  the  aaid 
consumers  refuse  to  accede  to  the  demands  of  such  board,  in  said 
respect :  State  ex  rel.  Bed  Star  Line  Steamship  Co.  v.  Mayor  and 
Aldermen  of  Jersey  City,  45  N.  J.  L.  246 ;  8.  c.  2  Am.  & 
Eng.  Corp.  Cas.  233. 

Where  nothing  is  to  be  found  in  thecharter  of  a  gas  company, 
conferring  the  right  to  charge  meter  rents,  a  subsequent  Act, 
which  provides  that  "no  gas  company  shall  have  the  right  to 
charge  rent  for  meters,  when  five  hundred  cubic  feet  per  month 
have  been  consumed,"  is  binding  upon  such  company :  The  State 
V.  Columbtis  Gas  Light  and  Coke  Cb.,  34  Ohio  State,  672. 

The  question  has  come  up  in  England,  as  to  who  should 
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measure  water  and  gas  consumed,  the  company  or  the  coosumer, 
and  it  was  decided,  that  "  it  is  not  correct  to  treat  the  compauy 
as  supplying  the  consumer,  but  it  is  the  consumer  who  is  entitled 
to  draw  off  from  the  main,  what  water  or  gas  he  requires,"  and 
that  it  was  the  place  of  the  consumer  to  supply  the  necessary 
registering  apfmratus.  And  furthermore,  that  such  measure- 
ment could  only  be  effected  by  a  meter  or  some  equally  accurate 
instrument:  Sheffield  Water  Works  Co.  v.  Bingham,  L.  R.  25 ; 
Ch.  D.  443. 

But  is  was  held  in  another  English  case,  that  in  default  of  a 
legislative  act,  consumers  should  not  be  com|)eIIed  to  put  in 
meters :  Sheffield  Water  Works  Co.  v.  Oirfer,  L.  R.  8  Q.  B.  D. 
632,  and  this  would  seem  to  be  the  most  reasonable  view  to 
take. 

In  several  Liouisiana  cases,  it  was  conceded,  that  the  quantity 
of  water  used  by  lai^  manufacturing  concerns  could  be  ascer- 
tained with  reasonable  accuracy  by  keeping  a  record  of  the  coal 
consumed,  the  basis  being,  one  gallon  of  water  to  each  pound 
of  coal.  It  was  observed  by  the  presiding  judge  in  one  case, 
that  no  moro  reliable  data  could  be  obtained,  although  the 
method  seemed  more  favorable  to  the  supply  company  than  to 
the  consumer :  Levy  v.  Water  Works  Co.,  38  La.  An.  28  ;  Ernst 
d  al.  V.  N.  O.  Water  Works  Co.,  S.  Ct.  La.,  May  9,  1887. 

Cutting  off  supply :  The  usual  course  of  the  companies  in 
case  of  disputed  bills,  is  to  promptly  cut  off  the  supply  ;  but  it 
is  well  settled  that  an  injunction  will  lie,  enjoining  such  action, 
pending  a  judicial  investigation. 

It  was  held  in  one  case  of  considerable  interest,  that  the 
cutting  off  gas  would  be  in  the  nature  of  irreparable  mischief, 
for,  as  it  was  observed  by  the  presiding  judge,  ^'the  use  of  gas 
in  cities  has  become  almost  as  great  a  necessity  as  the  use  of 
water,''  and  an  illegal  deprivation  of  one  or  the  other,  and  par- 
ticularly where  such  use  is  for  ordinary  domestic  and  family 
purposes,  would  cause  such  damage  as  to  call  for  the  interposi- 
tion of  a  court  of  equity :  Sickles  v.  Manhattan  G.  L.  Co.,  N.  Y. 
Sup.  Ct.  1882 ;  14  Cent.  Law  J.  301 ;  and  upon  a  subsequent 
motion  to  continue  the  temporary  injunction  granted  in  the 
above  case,  the  same  doctrine  was  again  laid  down  with  much 
emphasis :  Sickles  v.  Manhattan  G.  L.  Co.,  64  How.  Pr.  33. 
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In  a  very  similar  EnglLsli  case,  it  was  held  that  although  the 
withholding  or  cutting  off  a  supply  of  gas  or  water^  would 
render  a  company  liable  to  a  statutory  peualty,  it  was  no  good 
reasou  why  a  company  should  not  be  enjoined  from  cutting  off 
the  supply  of  a  customer,  pending  the  settlement  of  a  dispute 
as  to  what  sum  was  due  from  him  to  such  company.  The  posi- 
tion was  taken,  that  such  an  act  would  be  au  injury  of  the 
gravest  nature,  and  one  that  might  be  looked  upon  in  the  light 
of  producing  irreparable  damage :  llayward  v.  East  London 
Water  Works  Co.,  L.  R.  28  Ch.  D.  138 ;  Fudsey  v.  liossendaU 
Union  Giis  Cb,,  14  Gas.  J.  927. 

A  company  engaged  in  furnishing  water  under  a  franchise, 
cannot  shut  off  the  supply,  without  reasonable  cause :  McCrary 
V.  Bcavulry,  67  Cal.  120. 

The  right  to  shut  off  gas  does  not  extend  to  arrears  created 
by  former  occupants :  Stieffidd  Waler  Works  Co.  v.  WilJdnson^ 
L.  R.  4  C.  P.  D.  410 ;  Morey  v.  Metropolitan  Gas  LiglU  Cb.,  6  J. 
&  Sp.  185;  N.  O.  G.  L.  &  Banking  Co,  v.  Paulding,  12  Rob. 
(La.)  379.  And  a  promise,  by  the  new  tenant,  to  liquidate 
such  arrears,  made  in  consequence  of  a  threat,  that  unless  he 
did  so,  the  supply  would  be  shut  off,  is  void ;  such  promise  to  be 
binding,  must  be  freely  and  unequivocally  made:  TluN.  O.  G.L. 
&  Banking  Co.  v.  Paulding,  12  Rob.  (La.)  378. 

Although  a  company  may  supply  gas  or  water  to  a  person  in 
its  debt,  it  is  not  estopped,  at  any  time,  from  cutting  off  the 
supply,  because  of  such  former  indebtedness :  Uie  People  v.  Man^ 
haitan  Gas  Light  Co.,  45  Barb.  136. 

Where  it  b  agreed  between  a  private  individual  and  a  gas 
company,  that  the  latter  shall  supply  the  former  with  gas,  col- 
lecting therefor  quarterly,  such  company  cannot  cut  off  the 
supply  in  the  midst  of  a  quarter,  nothing  being  due,  because  it 
has  a  dispute  with  such  party,  as  to  the  amount  due  for  gas 
consumed  on  other  premises  :  Smith  v.  London  Gas  Co.,  7  Grant 
112;  Gas  Light  Co.  v.  Colliday,  25  Md.  1. 

Payment  of  a  water  license,  under  threat  of  turning  off  the 
supply,  is  payment  under  compulsion  and  if  the  charge  is  exces- 
sive, the  excess  may  be  recovered:  Westlake  et  al.  v.  City  oj  St. 
Louis,  77  Mo.  47;  8.  c.  3  Am.  &  £ng.  Corp.  Cas.  581.  And 
where  a  water  company  threatens  to  cut  off  the  supply  because 
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a  oonsumer  refuses  to  pay  more  tl;aQ  the  legal  rate  therefor,  a 
court  will  enjoin  t»uch  compaDy  from  doing  so :  Cromwell  v. 
Stephens f  2  Daly,  15. 

Where  a  person  who  desires  to  have  gas  turned  on,  his  pre- 
mises being  duly  preiiared  therefor,  signs  a  contract,  stating 
among  other  things,  that  ^'  we,  whose  names  are  hereunto  suli- 
scribed,  agree  to  take  gas  from  The  Washington  Gas  Light 
Company  u})Ou  the  condition  that  the  comj)any  reserves  to  itself 
the  right  to  refuse  to  furnish  or  at  any  time  to  discontinue  gas 
to  any  premises,  the  owner  or  occupant  of  which  shall  be  in- 
debted to  the  com})any  for  gas  or  fittings  used  u{)ou  such 
premises  or  elsewhere,"  such  contract  relates  to  future  delin- 
quencies; and  it  has  been  held,  that  a  cornimny  is  liable  in 
damages  to  a  person,  to  whom  gas  is  furnished,  after  signing 
the  above  agreement,  for  cutting  off  the  supply  because  of  non- 
payment of  an  old  bill  for  gas  supplied  previously,  in  another 
locality  iLLoyd  v.  GasLigld  Co.,  1  Mackay,  331.  An  injunction 
will  lie  to  prevent  a  water  company  from  cutting  off  the  supply 
of  a  patron,  who  offers  to  pay  in  advance  the  proi)er  legal  rate, 
notwithstanding  that  the  company  demands  more :  Enisi  d  aL  v. 
N.  O.  W.  W.  Co.,  S.  Ct.  La.,  May  9,  1887 ;  Levy  v.  Water 
Works  Cb.,  38  La.  An.  25-9. 

Where  water  is  shut  off,  without  any  valid  excuse,  a  person 
may  enforce  his  right  to  be  supplied  by  mandamus:  McCrary 
V.  Beaudry,  67  Cal.  120, 

Where  a  water  comiiany  is  enjoined  from  cutting  off  the  water 
supply  of  a  patron  without  restriction  as  to  time,  the  injunction 
remains  in  force  until  modified  or  discharged  by  order  of  the 
court :  State  ex  rel.  Water  Works  Co.  et  al.  v.  Levy  et  al.y  36 
La.  An.  941. 

Where  a  water  company  has  been  rightfully  enjoined  from 
cutting  off  a  customer's  water  supply,  and  the  injunction  is  dis- 
charged, such  consumer  can  recover  all  the  damages  he  has  suf- 
fered :  Levy  v.  N.  O.  W.  W,  Co.,  supra. 

In  estimating  damage  of  this  sort,  the  jury  may  take  into 
consideration  the  deterioration  in  the  value  of  the  property  for 
the  purpose  of  sale  or  rental,  and  the  cost  of  removing  the  gas 
fixtures  and  restoring  the  premises:  Gas  Light  Co.  v.  Colladay, 
25  Md.  1. 
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Evidence  may  be  introduced  to  show  the  nature  and  extent  of 
the  plaintiiT's  business;  tiiat  his  trade  is  seriously  afTectcd  by 
being  deprived  of  gas  and  that  his  oomjietitors  arc  supplied  with 
it.  He  will  be  entitled  to  such  damages  as  will  compensate  liim 
for  liis  pecuniary  loss,  as  well  as  for  the  inconvenience  and  an- 
noyance ex])crienced  by  reason  of  the  action  of  the  comjiany: 
Sliejxtrd  V.  ililwaukee  G.  L.  Cb.,  15  Wis.  318. 

Hates:  Comi)anies  are  entitled  to  make  reasonable  charges 
for  gas  and  water.  The  fact  that  a  company  charges  a  less  rate 
ill  that  portion  of  a  city  in  which  it  is  obliged  to  compete  with 
other  companies,  than  it  does  in  sections  where  it  has  a  mo- 
no|)oly  of  the  supply,  cannot  be  taken  advantage  of  by  con- 
sumers paying  the  highest  rate,  so  long  as  it  is  reasonable.  A 
reasonable  price  paid  by  one,  is  not  made  unreasonable  because 
another  pays  less:  Schicarz  and  six  thousand  others  v.  Consali- 
dated  Gas  Co.  of  Baltimore,  C.  Ct.  Bait.  City,  March  4,  1887; 
1  R.  &  Corp.  Law  J.  339 ;  Rogan  v.  Aiken,  9  Lea,  610 ;  Jones 
v.  JR.  R.  Co.,  91  Eng.  C.  L.  718. 

An  agreement  between  a  gas  company  and  a  municipality, 
reciting  that  such  company  shall  sell  gas  as  good  and  as  cheap 
as  is  furnished  in  Boston,  New  York  and  Baltimore,  means  that 
such  company  must  at  all  times  furnish  gas  as  cheap  as  it  is  fur- 
nished at  the  same  time  in  the  cities  designated :  Worcedcr  Gas 
Light  Co.  v.  WorceMer,  1 10  Mass.  363  ;  Decaiur  Gas  Light  and 
Coke  Co.  V.  City  of  Decatur,  120  111.  67. 

Where  a  water  company  continues  to  supply  a  consumer  after 
his  refusal  to  pay  an  advanced  annual  rate,  the  advanced  rate 
cannot  be  recovered  from  him :  Aqueduct  Co,  v.  Page,  52  N. 
H.  473. 

It  is  well  settled,  that  a  municipality  may,  when  duly  em- 
powered by  the  legislature,  assess  specially,  the  lands  along 
which  a  water  service  is  laid,  in  order  to  maintain  the  same,  and 
exempt  those  belonging  to  persons  who  pay  water  rates :  Rich* 
mond  &  AUeglicny  iJ.  R,  Co.  V.  Lyncliburg,  81  Va.  473 ;  Jones 
et  ah  v.  Water  Commissioners,  34  Micli.  273. 

It  has  been  held  in  Pennsylvania,  that  while  it  would  be  un- 
constitutional to  empower  a  water  company  to  make  assessments 
in  the  nature  of  water  rents  upon  every  dwelling  in  every  street 
in  a  city  In  which  water  pipes  are  or  may  be  laid,  such  would 
not  be  the  case  after  the  works  were  transferred  to  the  munici- 
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palitjy  for  the  reason  that  municipalities  have  the  right  of  asses- 
sing the  cost  of  local  improvements  upon  properties  benefited. 
Therefore,  the  owner  of  premises  upon  such  street  would  be 
obliged  to  pay  the  rate  assessed  against  liim,  e%*en  if  his  water 
snpply  came  from  an  entirely  different  source:  Allenioum  v. 
Henry,  73  Penna.  404.  But,  "  water  rents  assessed  on  vacant 
lots,  at  rates  adopted  by  the  board  of  works  at  its  discretion  and 
without  regard  to  special  benefits  or  valuations,  are  illegal :" 
24  Am.  Law  Reg.  683 ;  Jersey  City  v.  Vredandf  14  Vroom, 
638 ;  Slate  v.  Mayor,  45  N.  J.  L.  266. 

It  has  been  decided  in  England,  that  where  a  landlord  cove- 
nants in  his  lease,  to  pay  '^all  water  rates  and  taxes  chargeable 
in  respect  of  the  demised  premises,"  he  is  bound  to  pay  for  the 
water  consumed  by  his  tenant :  Spanish  TeUffraph  Co,  v.  Shep- 
ard,  L.  R.  13  Q.  B.  D.  202. 

It  is  well  settled  that  a  surety  is  not  liable  for  gas  furnished 
to  the  successor  of  the  person  whose  bills  he  has  agreed  to  be- 
come responsible  for.  The  fact  that  the  company  had  no  notice 
of  the  change  of  proprietors,  will  not  alter  the  case :  ifanhaitan 
O,  L.  Co.  V.  Ely,  39  Barb.  174. 

A  city  supplying  its  citizens  with  water,  is  simply  exercising 
the  function  of  a  private  corporation,  and  the  neglect  of  city 
officials  to  collect  water  rates  when  due,  is  no  reason  why  they 
may  not  be  subsequently  demanded :  the  right  to  do  so  is  not 
lost  through  the  city's  refraining  to  cut  off  the  supply  for  non- 
payment of  rates  when  it  might  have  done  so,  and  furthermore 
it  is  well  settled  that  mortgagees  are  bound  for  all  arrearages 
due  water  and  gas  companies,  when  they  purchase  premises  upon 
foreclosure  proceedings :  Oirard  lAJe  Ins.  Cb.  v.  Philaddphia, 
88  Pa.  St.  393. 

The  owner  of  a  large  apartment  house,  who  is  unable  to  ob- 
tain water  above  the  basement  of  his  building,one-half  of  every 
twenty-four  hours,  by  reason  of  the  large  quantity  consumed  in 
neighboring  manufactories,  and  who  has  been  obliged  to  erect 
upon  his  roof,  tanks  to  collect  rain  water,  to  which  he  is  foroed 
to  resort  for  a  &ir  share  of  his  supply,  is  not  obliged  to  pay  a 
water  company  according  to  its  rule  governing  hotels,  and  an 
injunction  will  be  granted  to  restrain  such  company  from  cut- 
ting off  the  supply  because  of  his  refusal  to  do  so :  Cromwell  v. 
Stephens,  3  Ab.  Pr.  (N,  8.)  26. 
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Where  water  mains  are  laid  by  authority  of  a  city,  which 
supplies  its  iahabitants,  aud  a  consumer  connects  with  the  street 
main^  paying  for  the  laying  of  the  same  aud  water  rents  for  two 
years  and  the  water  freezes  in  the  main,  because  of  its  beiug 
left  too  near  the  surface  of  the  ground,  in  consequence  of  which 
the  connections  burst  and  the  tenants  of  said  consumer  leave, 
because  they  are  unable  to  obtain  water,  it  has  been  decided  that 
such  consumer  could  recover  the  water  rents  paid  and  no  more : 
Smith  V.  Philfulelphia,  81  Pa.  St.  38. 

The  introduction  of  water  by  a  cit^  into  private  houses,  is  not 
upon  the  footing  of  a  contract,  but  c  f  a  license,  which  is  paid 
for:  Tainter  w  irorcesfer,  123  Mass.  oil. 

The  claim  that  gas  is  of  poor  quality,  is  no  defence  to  an 
action  to  recover  for  gas  supplied  :  Great  Centred  Gas  Oonsum- 
ers*  Co.  V.  TaUU,  3  Gas.  J.  5;  Torquat/  Gas  Co.  v.  Carter y  32 
Gas.  J.  5. 

Mandamus  is  the  proper  remedy  for  compelling  a  supply  of 

gas  or  water:  Price  v.  Ritfcrside  Land  &  I.  Co.,  56  Cal.  431 ; 

Lumbard  v.  Stearm,  4  Gush.  60 ;  The  People  v.  ManhaUan  G. 

L.  Co,,  45  Barb.  137. 

Salon  D.  Wilson. 

Ciilcago,  IIL  _ 

RECENT   ENGLISH   CASE. 
High  Court  of  Justice,  Chancery  Division. 

BROWN  r.  alabaster. 

Where,  during  unity  of  possession,  a  particular  and  defined  way  is  formed 
and  used  over  property  whidi  id  afterwards  severed  and  granted  by  the  owner 
to  diflercnt  jiersons,  the  right  of  using  the  way  as  it  is  then  used  may  pass  by 
implication,  although  it  be  not  a  way  of  necessity,  and  although  the  general 
words  of  the  conveyance  are  not  sufficient  to  pass  such  right. 

An  owner  of  land  ei\K:ted  three  houses  thereon  facing  a  road,  with  gardens 
at  the  back.  Behind  these  ran  a  way  which  gave  access  from  the  gardens  of 
two  of  the  houses  to  a  side  road,  which  ran  at  right  angles  to  the  front  road 
on  the  other  side  of  the  third  house.  The  owner  assigned  to  the  defendant 
the  plots  of  land  with  the  two  houses  thereon,  *'with  their  rights,  easementsa 
and  appurtenances,''  and  afterwards  assigned  to  the  plaintiff  the  third  plot, 
the  dimensions  of  which  comprised  so  much  of  the  way  as  lay  between  the  two 
other  plots  aud  the  side  ro.id.  The  gardens  of  the  defendant's  houses  could 
also  be  reached  from  the  road  in  front  by  two  passages,  but  these  were  unsuit- 
able for  carrying  away  rubbish,  etc.,  from  the  gardens.    The  plaintiff  dispnted 
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the  defendant's  right  to  nse  tlie  iraj  oTer  his  land  to  the  side  road :  Hddf 
tlmt  the  defendant  was  not  entitled  to  this  as  a  wav  of  necessity,  but  that  the 
rigiit  of  usin<{  the  waj  passed  to  him  by  implied  grant  from  the  owner, 
although  the  general  worda  in  the  assignment  to  him  were  not  sufficient  to 
pass  such  right. 

\y.  Letts,  being  possessed  for  a  term  of  years  of  a  plot  of 
land  situateat  the  comer  of  Augusta-  road  and  Park-road,  at  Mose- 
Icy,  in  the  parish  of  King's  Norton,  Worcestershire,  erected 
thereon  three  houses  facing  on  Park-road.  One  of  these,  called 
''Normanhurst,"  which  belonged  to  the  plaintiff,  was  situate  at 
the  angle  formed  by  the  two  roads.  The  house  next  to  it  was 
called  ''Cottisbrook,"  and  beyond  it  a  third,  called  ''West- 
bourne.''  Both  these  houses  belonged  to  the  defendant.  The 
three  plots  of  land  on  which  the  houses  respectively  stood,  were 
in  the  shape  of  a  long  parallelogram,  and  each  of  the  houses  had 
a  garden  at  the  back.  The  main  entrances  to  the  houses  were 
from  Park-road,  but  both  Cottisbrook  and  Westboume  had 
also  entrances  leading  to  the  house  from  the  road  by  a  pas- 
sage which  ran  along  the  side  of  each  house,  that  to  Cottisbrook 
running  between  it  and  Normanhurst,  and  that  to  Wcstboame 
running  along  its  further  side.  These  passages  ended  in  a  eul- 
dt'SaCj  and  then  turned  inwards  at  right  angles,  passing  through 
a  portion  of  the  buildinj^s,  and  thus  led  into  the  gardens  at  the 
back.  They  were  four  feet  wide,  paved  with  encaustic  tiles,  and 
were  approached  from  Park-road  by  one  step,  with  two  steps  of 
descent  into  the  gardens.  They  were  closed  with  doors  at  each 
end,  and,  at  their  passage  through  the  buildings,  they  had  doors 
on  the  right  and  left  hand,  which  communicated  with  the  hall 
on  the  one  side  and  with  the  offices  on  the  other. 

There  was  also  another  means  of  access  to  the  gardens  of  Cot- 
tisbrook and  Westboume,  as  to  which  the  action  arose,  being 
through  a  way  which  ran  parallel  to  Park-road  along  the  plot 
of  land  at  the  lower  end  of  the  gardens  into  Augusta-road.  It 
was  walled  in,  and  had  a  door  at  the  road,  and  also  two  doors 
in  the  wall  which  gave  access  to  the  gardens  of  Cottisbrook  and 
Westboume. 

The  assignments  of  these  properties  by  Letts  and  his  mort^ 
gagees  to  the  defendant  was  dated  the  14th  of  Deceml)er,  1878, 
and  the  pieces  of  land  were  thereby  expressed  to  be  assigned 
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"  together  with  the  two  messuages  or  ilwel ling-bouses  erected 
thereon,  with  their  rights,  casements,  and  appurtenances." 

The  plaintiiT  derived  his  title  to  Normanhurst  under  an 
indenture  of  tlie  13th  day  of  November,  1879,  by  which  Letts 
assigned  that  piece  of  land  and  the  messuage  tliercou  to  the 
plaintiff's  vendor.  The  parcels  were  therein  dcscrilnxl  as  those 
comprised  in  the  original  lease  of  that  iHirtion  of  the  land  to 
Letts,  dated  the  5th  of  October,  1877,  in  which  the  piece  of 
land  was  described  as  being  of  a  certain  length  on  each  side,  and 
as  containing  so  many  square  yanls.  These  dimensions  included 
so  much  of  the  site  of  the  way  behind  the  gardens  as  lay  he- 
tween  Augusta-road  and  the  opposite  limit  of  the  Norman- 
hurst property.  And  the  indenture  of  the  13th  of  Novemberi 
1879,  contained  no  reservation  by  Letts  of  any  right  of  way 
over  the  same.     The  way  had  been  formed  and  existed  in  its 
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present  state  prior  to  either  of  the  above  assignments  by  Letts, 
and  had  been  used  by  the  defendant  since  he  acquired  his  two 
houses.  The  plaintiff  disputed  his  right  of  using  the  way,  and 
brought  this  action,  claiming  a  declaration  tliat  the  defendant 
was  not  entitled,  as  against  him,  to  any  right  of  way  from  or  to 
his  houses  over  or  across  his  land  to  or  from  Augusta-road,  and 
that  he,  his  agents  and  servants,  might  be  restrained  from  pass- 
ing over  or  otherwise  trespassing  upon  the  plaintiff's  land. 

A  surveyor  and  house  agent,  who  was  called  on  behalf  of  the 
plaintiff  to  prove  a  plan  of  the  pro|)erties,  said,  in  cross-exami- 
nation, that  in  his  opinion  the  passages  to  the  gardens  of  Cottis- 
brook  and  Westbournc  from  Park-road  were  unsuitable  for  the 
carrying  away  of  rubbish,  etc.,  from  the  gardens,  and  tliat  the 
use  of  the  way  at  the  back  of  the  gardens  was  convenient  for  the 
occupiers  of  those  two  houses. 

Mdkoldy  for  the  plaintiff. 

Marim^  Q,  C,  and  Horace  Broume,  for  the  defendant. 

Kay,  J.  (after  stating  the  facts  and  describing  the  position  of 
the  properties). — The  quistion  is  whether  the  indenture  of  the 
14th  of  December,  1878,  passes  a  right  of  way  from  the  gardens 
of  Cottisbrook  and  Westbourne  through  this  passage  into  Au- 
gusta-road. When  this  assignment  was  made,  this  right  of  way 
was  in  no  sense  an  easement.     The  question,  therefore,  is  two* 
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foldy  (1)  was  it  a  way  of  necessityy  and  (2)  did  it  pass  by  implied 
grant  under  the  assignment?  As  away  of  necessity  it  would  be 
dif&cult  for  the  defendant  to  sustain  the  right,  for  a  way  of  ne- 
cessity is  not  a  right  of  passing  over  a  defined  way,  but  is  merely 
a  direct  means  of  access  to  a  tenement,  and  it  is  clearly  estab- 
lished that  a  grantor  is  entitled  to  elect  what  course  such  a  way 
shall  follow.  There  is  no  question  of  any  election  in  this  case, 
the  right  claimed  is  to  pass  over  a  particular  road,  which  is 
euou(;h  to  show  that  it  is  not  a  way  of  necessity.  If  it  were 
such  a  way,  then,  whether  formed  or  not,  a  way  would  have 
passed  with  the  pro{)erty.  That  is  to  say,  if  there  had  been  no 
back  doors,  and  access  to  the  gardens  had  only  been  through  the 
tileil  passages,  in  such  case  if  the  owners  of  Cottisbrook  and 
Westbourne  were  held  to  be  entitled  to  a  way  of  necessity  to 
their  gardens,  then  the  owner  of  Westbourne  would  be  entitled  to 
a  way  over  l>oth  Cottisbrook  an<l  Normanhurst,  and  the  owner 
of  Cottisbrook  to  a  way  over  Normanhurst  alone.  It  would  be 
impossible  to  hold  that  having  already  a  way  to  the  road  in  front 
through  the  tiled  passages,  they  were  also  entitled  to  a  way  in 
some  direction  or  other  from  the  gardens  to  the  other  road.  I 
am  therefore  of  opinion  that  this  is  not  a  way  of  necessity. 

Then  comes  the  question  whether  this  right  of  way  will  pass, 
as  a  continuous  and  apparent  easement,  by  implied  grant.  It  is 
stated  in  Gale  on  Easements,  that  a  right  of  way  is  not  a  con- 
tinuous easement,  but  no  authority  is  given  for  the  statement. 
In  Illnchliffe  v.  The  Earl  of  Kinnovi^  5  Bing.  N.  C.  1,  a  lessee 
claimed  a  right  of  way  over  a  passage  on  one  side  of  his  house 
which  communicated  with  a  coal-shoot  and  with  certain  pi])es 
for  conveying  water  and  soil  from  the  house.  These  formed 
part  of  the  tenement,  for  Tindal,  C.J.,  in  giving  judgmcnt,say8, 
at  p.  24  :  '^  We  cannot,  therefore,  feel  any  doubt  but  that,  under 
the  description  contained  in  the  lease,  the  coal-shoot  and  the 
several  pipes  passed  to  the  lessee  as  a  constituent  part  of  the 
messuage  or  dwelling-house  itself." 

Now  there  was  in  that  case  another  means  of  approaching  the 
coal-shoot  over  the  tenement,  but  the  jury  found  that  the  pas- 
sage was  not  merely  convenient,  but  necessary,  for  the  use  of  the 
ooal-shoot,  and  there  is  this  passage  in  the  judgment,  at  p.  25 : 
''Since,  therefore,  as  it  appears  to  us,  th^  right  in  question  passed 
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to  the  lessees  under  the  reversionary  lease  of  1819,  as  incidental 
to  the  enjoyment  of  that  which  was  the  clear  and  manifest  sub- 
ject-matter of  the  demise,  it  becomes  unnecessary  to  consider  the 
question  argued  at  the  bar  before  us,  how  far  the  same  right 
might  or  might  not  pass  to  the  lessees  under  the  express  words 
used  in  the  lease  itself  as  'an  appurtenant  unto  the  said  piece  or 
parcel  of  ground,  messuage,  or  tenement,  erections,  buildings, 
and  premises,  belonging,  or  appertaining.'  There  are  strong 
authorities  in  the  law  books  to  show  these  words  capable  of  a 
wider  interpretation,  and  of  carrying  more  than  is  an  appurte- 
nant in  the  strictly  legal  sense  of  that  word,  where  such  interpre- 
tation is  necessary  in  order  to  give  that  word  some  operation." 
And  after  a  reference  to  the  authorities  the  judgment  continues: 
*'  But  we  think  it  at  once  sufficient,  and  at  the  same  time  safer, 
to  rely  upon  the  ground  on  which  we  have  already  held  that  the 
right  claimed  by  the  plaintiff  may  be  supported,  and  to  give  no 
opinion  upon  this  second  point."  That  ground  having  been 
stated  on  ]>•  24  to  be  that ''  upon  the  facts  found  in  the  special 
verdict,  such  right  did  pass  as  a  necessary  incident  to  the  subject- 
matter  actually  demised,  although  not  specially  named  in  the 
lease.  The  rule  laid  down  in  Plowden's  Comm.,  IGa,  is,  ''that 
by  the  grant  of  anything,  concedUur  d  id,sinequd  rfsipaahoAeri 
non  potesiy 

Therefore,  in  that  case  the  way  was  really  a  way  of  necessity. 
That  decision  has  often  since  been  commented  on  and  followed. 

In  Langley  v.  Hammondj  16  W.  R.  937 ;  8.  c.  L.  R.  3  Ex. 
161,  there  was  a  grant  of  part  of  certain  demised  premises, 
"together  with  all  ways,  etc.,  therewith  now  used,  occupied, 
and  enjoyed,"  and  Lord  Bramwell,  in  giving  judgment,  said : 
"  Suppose  a  house  to  stand  one  hundred  yards  from  a  highway, 
and  to  be  approached  by  a  road  running  along  the  side  of  a 
field,  used  for  no  other  purpose,  but  only  fenced  off  from  the 
field,  which  I  assume  to  be  the  property  of  the  owner  of  the 
house.  I  should  wish  for  time  to  consider  before  deciding  that 
on  the  conveyance  of  the  house  the  right  to  use  that  road,  not 
being  a  way  of  necessity,  would  not  pass  under  such  words  as 
these;"  that  is,  the  words  "used,  occupied,  and  enjoyed  with," 
which  were  the  words  relied  on  in  the  case  of  James  v.  Plant, 
4  Ad.  &  El.  749;  8.  c.  5  B.  &  Ad.  791.     In  the  later  case  of 
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]VaU8  V.  KcUon,  19  W.  R.  338;  8.  c.  L.  R.  6  Ch.  at  p.  174, 
Mellisii,  L.  J.,  said:  *MVc  may  also  observe  that  in  JMVffley 
V.  JIammondf  liuAMWELTi,  R.,  expressed  an  opinion,  in  which  we 
mociir,  that  even  in  the  oai«e  of  a  right  of  way,  if  there  w*afi  a 
formed  road  made  over  the  alle^^ed  servient  tenement,  to  and 
for  the  ap|Kirent  use  of  the  dominant  tenement,  a  right  of  way 
over  sue  U  road  might  pass  by  a  conveyance  of  the  dominant 
tenement  with  tlie  ordinary  general  words."  This  is  a  mistake, 
for  the  wonls  in  Lantjley  v.  Hammond  were  not  ordinary,  but 
extraordinary,  as  they  were  in  James  v.  Plant, 

In  Pearson  v.  Spencer,  11  W.  R.  471  ;  8.  c.  3  R,  &  S.  762, 
where  the  owner  of  a  farm  had  divided  it  by  his  will  into  two 
portions,  and  one  portion  was  landlocked,  so  that  it  was  neces- 
sary to  pass  over  the  other  portion  to  reach  it,  and  the  devisor 
had,  during  his  life,  used  a  way  in  a  certain  direction  over  that 
portion,  the  right  to  use  this  way  was  held  to  pass  by  the  devise 
of  the  landlocked  portion.     This  was  distinctly  an  advance  in 
tiie  dfictrine,  for  it  was  held,  not  that  a  way  merely  passed  by 
the  devise,  but  a  particular  way.     In  giving  judgment,  Erle, 
C.  J.,  said :  ''  We  have  been  much  struck  with  the  argument  of 
Mr.  Hellish,  in  which  he  contended  that,  if  this  right  of  way 
were  taken  as  a  right  of  way  of  necessity  simply,  the  way 
claimed  by  the  defendant  could  not  be  maintained ;  because  we 
are  inclined  to  concur  with  him  that  a  way  of  necessity,  strictly 
so  called,  ends  with  the  necessity  for  it,  and  the  direction  in 
which  the  plaintiff  says  the  way  ought  to  go  would  so  end.     Rut 
we  sustain  the  judgment  of  the  court  below  on  the  construc- 
tion and  effect  of  James  Pearson's  will,  taken  in  connection 
with  the  mode  in  which  the  premises  were  enjoyed  at  the  time 
of  the  will.    The  testator  had  a  unity  of  possession  of  all  this 
property ;  he  intended  to  create  two  distinct  farms  with  two  dis- 
tinct dwelling-houses,  and  to  leave  one  to  the  plaintiff  and  the 
other  to  the  party  under  whom  the  defendant  claims.     The  way 
claimed  by  the  defendant  was  the  sole  approach  that  was  at  that 
time  used  for  the  house  and  farm  devised  to  him.    Then  the 
devise  of  the  farm  contained,  under  the  circumstances,  a  devise 
of  a  way  to  it,  and  we  think  the  way  in  question  passed  with 
tliat  devise.     It  falls  under  that  class  of  implied  grants  where 

there  is  no  necessity  for  the  right  claimed,  but  where  the  tene- 
Vol.  XXXVI.-38 
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ment  ia  so  constructed  as  that  parts  of  it  iavolve  a  necessary 
dependence,  in  order  to  its  enjoyment  in  the  state  it  is  in  when 
devised,  upon  the  adjoining  tenement.  These  are  rights  which 
are  implied,  and  we  think  that  the  farm  devised  to  the  party 
under  whom  the  defendant  claims,  could  not  be  enjoyed  without 
dependence  on  the  plaintiff's  land,  of  a  right  of  way  over  it  in 
the  customary  manner."  This,  then,  is  a  distinct  decision  of 
the  Court  of  Exchequer  Chamber  that  a  way  following  a  par- 
ticular and  defined  route,  and  which  is  not  a  way  of  necessity, 
may  nevertheless  pass  by  implied  grant  from  an  owner  who  has 
unity  of  possession  both  of  the  close  granted  and  of  the  adjoin- 
ing close. 

In  the  case  of  Mlieddon  y.  Burrows,  28  W.  R.  196 ;  8.  a 
12  Ch.  D.  31,  the  Court  of  Appeal  drew  a  distinction  between 
the  effect  of  an  implied  grant  and  an  implied  reservation  with 
regard  to  the  much-contested  question  as  to  what  rights  are  so 
reserved  to  a  vendor,  and  Thesioer,  L.  J.,  in  the  course  of  his 
judgment,  which  was  approved  by  the  rest  of  the  court,  uses 
this  language :  ''We  have  had  a  considerable  number  of  cases 
cited  to  us,  and  out  of  them  I  think  that  two  propositions  may 
be  stated  as  what  I  call  the  general  rules  governing  cases  of 
this  kind.  The  first  of  these  rules  is,  that  on  the  grant  by  the 
owner  of  a  tenement  of  part  of  that  tenement  as  it  is  then  used 
and  enjoyed,  there  will  pass  to  the  grantee  all  those  continuous 
and  apparent  easements  (by  which,  of  course,  I  mean  quasi- 
easements),"  and  this  interpretation  by  means  of  the  term 
''^uan-easements"  was  needed,  because  a  man  can  have  no  ease- 
ments over  his  own  land,  ''or,  in  other  words,  all  those  ease- 
ments which  are  necessary  to  the  reasonable  enjoyment  of  the 
property  granted,  and  which  have  been  and  are  at  the  time  of 
the  grant  used  by  the  owners  of  the  entirety  for  the  benefit  of 
the  part  granted.  The  second  proposition  is  that,  if  the  grantor 
intends  to  reserve  any  grant  over  the  tenement  granted,  it  is  his 
duty  to  reserve  it  expressly  in  the  grant ;"  that  is  to  say,  he 
draws  a  distinction  between  an  implied  grant  and  an  implied 
reservation.  The  i>oint  again  came  before  the  Court  of  Appeal 
in  Bayley  v.  Great  Western  Railway,  26  Ch.  D.  434 ;  8.  c.  32 
W.  R.  Dig.  227.  There  the  railway  company  had  purchased  a 
piece  of  land  on  which  was  a  stable,  and  the  property  had  been 
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conveyed  to  the  company,  together  with  "all  rights,  members, 
or  appurteuauces  to  the  liureditameuts  belonging  or  occupied  or 
enjoyed  as  part,  {Nircel,  or  member  thereof."  The  vendor  had 
many  years  previously  made  a  private  road  from  the  highway 
to  the  stable  over  his  own  land  for  his  own  convenience,  and 
had  used  it  ever  since.  The  soil  of  the  road  was  not  conveyed 
to  the  company,  and  no  express  mention  of  it  was  made  in  the 
conveyance.  It  was  held  that  a  right  of  way  passed  to  the 
company  under  the  general  wonls  in  the  conveyance, and  BoW£N, 
L.  J.,  in  the  course  of  his  judgment,  said:  "This  particular 
c:isc  is  not  a  case  of  a  way  of  necessity,  though  I  do  not  say  that 
there  might  not  be  ways  which  would  pass  by  implication  as 
ways  of  necessity,  even  if  they  were  only  reasonably  necessary 
and  not  physically  necessary."  I  do  not  intend  to  rest  my 
decision  in  this  case  on  that  dictum,  the  way  here  not  being,  in 
roy  opinion,  a  way  of  necessity.  But  there  is  another  case 
before  the  Court  of  Api>eal,  Ford  v.  MdropdUan  Railmiy  Cb., 
31 W.  R.  426 ;  8.  c.  17  Q.  B.  D.  12,  whore  a  house  was  divided 
into  two  blocks,  and  [>art  of  the  back  block  had  been  demised 
without  any  express  grant  of  access  thereto.  Access  w*as  gained 
through  a  hall  from  the  street.  The  railway  company,  in  the 
exercise  of  their  compulsory  powers,  removed  the  hall,  and  by 
thus  injuring  the  access  to  the  lessees'  rooms  lessened  their 
value.  It  was  held  that  the  access  through  the  hall  was  not  a 
way  of  necessity,  but  was  in  the  nature  of  a  continuous  and 
apparent  casement  which  passed  under  the  demise  of  the  rooms, 
and  that  the  company's  interference  with  this  f/uasZ-cascment 
was  sufficient  to  give  rise  to  a  valid  claim  for  compensation. 
And  this  decision  did  not  rest  upon  the  use  of  any  extraordinary 
words  in  the  lease,  such  as  "  used  or  enjoyed  therewith,"  but 
was  basccl  on  this,  that  the  court,  looking  at  the  w  hole  of  the 
surrounding  facts,  and  finding  a  formed  way  to  the  rooms  exist- 
ing over  the  property,  held  that  this  constituted  a  right  of 
access,  although  there  were  no  8i)ecial  words  in  the  lease  refer- 
ring to  it,  or  any  general  words  which  would  carry  such  a 
right.  And  it  is  doubtful  whether  general  words  could 
have  any  such  effect.  In  Tliomf^on  v.  Wafcrlow,  16  W.  R.  GSG ; 
s.  c.  L.  R.  6  Eq.  30,  Lord  Romilly  said  that  he  did  not 
think  such  words  would  constitute  a  grant  of  a  right  of  way 
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that  had  not  previoiislj  existed  as  a  right.  This  didum  was 
oummented  on  by  Lord  Blackburn  in  Kay  v.  Oxley,  L.  R. 
10  Q.  B.  360,  where  he  says : — "  I  cannot  agree  that,  upon  the 
construction  of  words  like  those  in  the  conveyance  here  in 
question,  they  cannot  as  a  matter  of  law  create  a  right  of  way 
that  did  not  previously  exist  as  a  right."  I  leave  this  contest 
of  authority  as  I  find  it,  but  it  is  clearly  law  that  a  right  of  pas- 
sage over  a  particular  formed  way  like  this  is,  leading  to  gates 
in  a  wall,  part  of  the  demised  premises,  and  without  which 
those  gates  would  be  perfectly  useless,  may  pass  by  implied 
grant,  although  in  some  sense  not  a  continuous  and  apparent 
easement,  or  rather  because,  being  a  formed  road,  it  is  con- 
sidered in  contemplation  of  the  authorities  as  so  passing  in  the 
absence  of  any  general  words  at  all.  These  gardens,  although 
not  absolutely  inaccessible,  could  only  be  reached  through  the 
houses  themselves,  unless  through  the  gates.  That  a  right  of 
way  through  these  gates  was  intended  to  pass  by  the  assign- 
ment, and  that  the  owners  of  Cottisbrook  and  Westbourne  were 
intended  to  have  the  use  of  this  back  way  is,  looking  at  the 
facts,  beyond  all  doubt.  Then,  this  not  being  for  all  purposes 
a  way  of  necessity,  do  I  want  an  express  grant?  It  seems  to 
me  that  the  authorities  are  clear  that  an  express  grant  is  not 
needed.  I  hold,  therefore,  that  the  right  to  use  this  back  way 
in  the  same  way  in  which  it  was  used  at  the  date  of  the  deed 
did  pass  by  implied  grant  under  the  indenture  of  the  14th  of 
December,  1 878,  and  I  bo  decide.  The  plaintiff  seeks  a  decla- 
ration that  the  defendant  is  not  entitled  to  use  this  wav  to 
Augusta-road.  This  I  cannot  grant.  On  the  contrary,  I  hold 
that  he  is  entitled  to  use  the  way,  and  I  make  a  declaration  ac- 
cordingly.   The  plaintiff  must  pay  the  costs  of  the  action. 

Action  dismissed. 


The  American  law  on  the  milject 
of  easements  bj  implied  grant,  pre- 
sents four  different  classes  of  cases, 
and  it  mar  not  be  easr  to  reconcile 
all  the  decisions  on  the  subject :  See 
DiUman  y.  Hoffman,  38  Wise.  673 
(1875). 

I.  The  first  class  is  irhere  the  grant 
is  of  some  estate  described  in  general 


language,  and  not  by  anj  apccifie 
metes  and  bounds;  such  as  a  conyej- 
anceof"a  mill/'  a  "dwelling  house,'' 
etc.  In  such  cases  all  the  parts,  and 
parcels  of  the  mill,  houf<e,  etc,  paas 
as  porta  </  the  flescription,  although 
thej  may  extend  over,  under  or  across 
the  remaining  land  of  the  grantor. 
The  J  are  not  exactly  ''easements" 
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over  the  other  premises  of  the  grantor, 

lince  he  owned  the  fee  in  both  prem- 

taes^and  no  man  can  have  an  ease* 

ment  in  his  own  land.    They  are  not 

exactly  ^  appurtenances,"  in  a  proper 

legal  sense  of  that  word,  but  rather 

part  or  parcel  of  the  thing  conveyed; 

an  extension,  branch  or  arm  thereof, 

reaching  out  Into  the  other  land  of 

the  grantor;  and  they  woold  equally 

pass,  therefore,  whether  there  were 

or  were  not  any  such  words  used  in 

the  deed,  as  ''with  all  easements  or 

privileges  and  appurtenances  attached 

thereto."    See  PkObnck  ▼.  JSWiii^,  97 

Mass.  133  (1867),  a  water  pipe  leading 

to  the  house  oonTeyed;  MePkenon  ▼. 

Acker,  MacArth.  &  Mack.  150;  a  c. 

48  Am.  Rep.  749  (1879).    And  see 

FeoMcU  T.  i/ayieord,  48  Law  T.  R.  297 

(1882).    It  was  on  this  ground  held  in 

CuUarwdl  T.  Loekington,  24  Upp.  Can. 

C.  P.  Gil,  that  a  demise  of  a  house  and 

premises,  might  include  a  right  to  use 

a  stove  pipe  running  into  and  through 

adjoining  premises. 

In  other  words,  the  grant  of  a  prin- 
cipal thing  carries  with  it  all  that  is 
necessary  to  the  beneficial  enjoyment 
of  the  thing  granted,  which  it  U  in  the 
pmeer  of  the  grontor  to  convey  by  mere 
apt  and  tpecifie  wordt,    Tiierefore,  if  a 
pariy  builds  a  mill  on  his  own  land 
and  cuts  an  artificial  channel  or  waste 
way  through  his  other  land,  to  carry 
off  the  water  from  the  mill,  and  then 
sells  the  "mill,"  without  including 
the  land  through  which  the  race  way 
runs,  nor  mentioning  the  race  way 
specifically,  the  right  to  use  it  passes 
with  the  mill  as  a  priTilege  dc  facto 
annexed  thereto,  and    necessary  to 
its  beneficial  use :  New  Ipswich  Factory 
y.  Baickclder,  3  N.  H.  190  (1825). 
And  see  a  very  elaborate  examina- 
tion of  the  authorities  upon  this  point 
in  Dunklee  y.  WUton  R.  IL  Cb.,  24  N. 
H.439  (1852),  in  which  some  of  the 
earlier  cases  in  Massachusetts,  Con- 


necticut and  New  York  are  doubted. 
And  this  rule  was  adopted  in  Yowng 
▼.  WiUon,  21  Grant  Ch.  144  (1874)  in 
a  carefully  considered  case. 

In  Blain^M  Leuu  ▼.  Chaaaibere,  1  & 
A  R.  174  (1814),  it  was  declared,  that, 
by  the  deyiae  of  a  "  grist  mill  with 
the  appurtenances,"  everything  would 
pass  which  was  necessary  for  the  full 
and  free  ei^oynient  of  the  mill,  soch 
as  the  dam,  water,  race  way,  a  proper 
portion  of  ground  around  the  mill  fur 
loading  and  unloading,  etc.,  as  in  fact 
used  by  the  testator  in  his  lifetime. 
And  this  was  affirmed  in  Pickering  y. 
aUipUt,  6  S.  <b  R.  107  (1819).  See 
also  Stridder  y.  TUid,  10  8.  A  R.  70 
(1823)  ;LeR9y  T.  Plait,  4  Paige.  77 
(1833);  Morgan  y.  Jtfasoii,  20  Ohio, 
401  (1851);  ElUoU  y.  SaUee,  14  Ohio 
St.  10  (1862) ;  Simmana  y.  Ooonan,  81 
N.  Y.  557  (1880).  The  law  is  well 
stated  and  the  authorities  collated  in 
the  late  case  of  Jaekton  y.  Ihdiinger, 
9  Oieg.  394  (1881). 

So  a  grant  of  a  '^  mill  site,"  carries 
not  only  the  soil  under  the  mill,  but 
also  so  much  land,  if  owned  by  the 
grantor,  as  is  necessary  for  a  mill 
pond,  and  for  carrying  on  the  mill 
business :  Whitney  y.  Olney,  3  Mason, 
280  (1823);  Btaker.  C(arit,6  GreenL 
436  (1830);  Jackaon  y.  VermUyta,  6 
Cow.  677  (1827) ;  Maddoxv.  Goddard, 
15  Me.  218  (1839) ;  Forhuah  y.  Lom^ 
bard,  13  Met  114  (1847).  Though 
not  neocessarily  all  the  land  adjoining, 
which  the  grantor  had  in  fact  used 
with  his  mill:  PUmpton  y.  Cbnterse, 
42  Vt  712  (1870).  It  is  a  question  of 
practical  necessity  in  each  case: 
Voorhees  y.  Burehard,  65  N.  Y.  (1873). 
Possibly  a  deed  of  a  mill  site,  by 
specific  meiee  and  bounda,  and  contain- 
ing no  allusion  to  the  use  of  a  reser- 
yoir  above,  owned  by  the  grantor, 
might  not  pass  any  such  right  though 
the  mill  stream  were  small  and  the 
use  of  the  reservoir  highly  essential 
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for  the  mill :  Brace  t.  YaU^  4  Allen, 
893  (1862). 

In  OakUy  T.  Stanley,  5  Wend.  524 
(1S30),  it  was  held,  that  a  conyejance 
of  a  mill  ami  c/am,  which  at  the  time 
flowed  other  land  of  the  grantor, 
carried  a  right  to  continue  snch  flow- 
age  to  the  same  height,  the  main 
▼alue  of  the  premises  conrejed  con- 
sisting in  the  mill  privilcgei  which 
would  be  destroyed  by  cutting  down 
the  dam.  It  is  partly  on  this  ground, 
that  the  outside  wall  of  a  leased  store 
or  building  passes  to  the  lessee,  as 
well  as  the  inside,  and  therefore  the 
lessor  could  not  subsequently  let  the 
outside  wall  to  other  parties,  forsignsi 
bill  posters,  etc.,  or  use  it  himself: 
MidiUe  ▼.  LUtlefidd,  53  N.  H.  503 
(1873) ;  Baldwin  v.  Morgan^  43  Hun, 
855  (1887) ;  Lowdl  Y.StraKan,  8.  Jnd. 
Ct.  Mass.,  June  80, 1887. 

11.  The  second  class  of  cases,  is 
where  the  estate  granted,  is  definitely 
and  specifically  described  by  metes 
and  bounds,  and  not  by  some  broad, 
general  description,  as  before  stated ; 
but  in  which  the  ^vasi-easement, 
privilege  or  use  of  the  remaining 
land  of  the  grantor,  is  actually  neces- 
sary for  the  proper  use  and  enjoy- 
ment of  the  estate  specifically  de- 
scribed ill  the  deed.  Here  all  agree 
that  the  war,  drain  or  other  ease- 
ment,  which  was  actually  used  by  the 
grantor,  when  he  owned  both  estates, 
oyer  or  through  the  one  retained, 
does  pass  to  the  grantee  of  the  estate 
for  which  such  way,  drain,  etc.,  was 
originally  constructed  or  used  by  the 
grantor.  The  case  of  I%ayer  t.  Payne, 
2  Cush.  327  (184S),  furnishes  a  good 
illustration  of  this  rule.  There  the 
owner  of  two  adjoining  lots,  from  one 
of  which  an  underground  drain  existed 
through  the  other  to  a  conrenient 
outlet,  sold  the  upper  lot,  without  any 
specific  mention  of  the  drain,  retain- 
ing the  lower  lot  through  which  the 


drain  was  laid.  The  drain  being  out 
of  repair,  the  grantee  of  the  upper 
lot  entered  upon  the  lower  lot  of  the 
grantor  to  repair  the  drain,  for  which 
he  was  sued  in  trespass  by  the  grantor, 
and  it  was  held  that  the  right  to  use 
the  drain  passed  with  the  grant,  if  it 
was  necessary  for  the  beneficial  en- 
joyment of  the  house  and  land 
granted;  that  is,  whether  another 
drain  could  be  conveniently  made 
from  the  granted  premises  with  rea- 
sonable labor  and  expense  without 
going  through  the  grantor's  remain- 
ing land.  And  see  Leonard  v.  Ltonard, 
7  Allen,  283  ( 1863).  Kdly  v.  Ihnnniny, 
43  N.  J.  £q.  62,  is  much  like  Thayer  y. 
Fayne^  and  the  excellent  opinion  of 
Van  Fleet,  V.  C,  is  well  worthy  of 
perusal.  Hair  y.  Dcmiing,  8.  Ct. 
N.  C,  May  21, 1S87,  is  similar. 

In  Brakdy  v.  Sharp,  9N.  J.  Eq.  10, 
and  10  Id.  206  (1S54),  C.  8.  died, 
leaying  a  farm,  through  which  there 
was  an  artificial  water- course.  Part 
of  the  farm  through  which  the  arti- 
ficial water-course  extended,  was  set 
ofiT  to  the  heirs  by  proceedings  in  the 
Orphans'  Court.  The  other  part  was 
sold  under  an  onler  of  court,  and  it 
was  held,  that  the  purchaser  of  the 
last  tract  became  entitled  to  a  contin- 
ued use  of  the  water-course  as  it  ex- 
isted at  the  time  of  sale,  it  being 
proved  that  it  could  not  ''be  bene- 
ficially enjoyed  without  the  use  of  the 
aqueduct." 

So,  in  Coolidge  y.  Hager,  43  Vt.  9 
(1870),  it  was  held,  that  a  grant  of  a 
dwelling-house  and  lot  by  a  warrant/ 
deed,  with  the  privileges  and  appurte- 
nances, conveys  a  right  to  an  aqueduct 
then  running  to  the  land  granted  from 
a  spring  on  other  land  of  the  grantor* 
as  an  appurtenance  to  the  estate 
granted.  The  same  had  been  pre- 
yiously  held  in  The  Vermont  Cent.  R, 
B.  Co.  y.  IlilU,  23  Vt.  681  (1851),  in 
which  the  contrary  case  of  Manning  y. 
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Smithy  6  Conn.  2S9.  was  mtii^h  doiibtcMl. 
See  also,  7#c  J.ure  v.  Bnulhnnj^  2'>  N. 
J,  Eti.70  (1S74) ;  Central  nailrond  Co. 
T.  VidaUine,  29  N.J.  L.  ACl  (1802). 

ThcHC  c:ises  rest  iiiion  the  ground 
of  a  "rcasonaUle  neccHsitv"  for  the 

w 

continual  use  of  the  old  drain  or  nque- 
duct   by  tlic     new   profirictor;    and 
therefore    if  the   latter  could  build 
an  equally  beneficial   drain   or  way, 
etc.,  to  his  own  land,  with  reasonable 
lal)or   and    e.\j>ense,  he   doCM  not  by 
such  grant  acquire  a   right  to  con- 
tinue to  use  the  old  one.     See  Johx" 
pm  V.   J./rrfrin,   2    Met.   TAi   (IS  11); 
Rindall  v.  McJjanghUn,  10  Allen,  oCO 
(lSr>r>);    Ihlliff  V.  Botttnn  <0  Maine  R. 
R^  C8  Me.  173  (1878).    Some  of  the 
cases  may  rc<iuire  more,  and   some 
Ie»  of  a  necessity,  in  order  to  imjdy 
a  grant,  but  whatever  shades  of  di Her- 
enoe  there  may  be  in  the  cases,  it  may 
be  safely  said,  that  when  the  qwui 
easement  i:i  appiirent,  continuous  and 
practic:illy  ni^ceswary,  it  passes  by  im- 
plication, although  the  dee<1  is  silent 
upon  the  subjetrt.     »Sce  the  late  case  of 
S'twltrUfi  V.  /?*(rf<T,7()  Va.20l)  (1.SS2). 
HI.  The  thinl  chiss  of  cas<»s,   is 
where  the  qiinBi   eiisement    claimed 
by  the  grantee,  is  not  so   reasonably 
**  necess;iry  "  for  the  use  and  enjoy- 
ment of  the  estate  granted  :u  in  the 
lastchiss,  but  is  only  highly  ronvenieni 
andhineficiali\\QTeio.  Here  also  there 
is  some  difference  of  opinion;  some 
holding  that  if  the  qwm  easement  is 
apparent  and ctmtinuous, it  passes  with 
the   grant,    though    not    necessary; 
while  many  require  that  the  alleged 
easement  must  have  been  necessary 
to  the  estate  granted.     In  support  of 
the  first  view,  perh.ips  Lnmpman  y, 
Milla,  21  N.  Y.  rm  (1800),  is  the 
leading  casein  America.     There  A. 
owned   a  tract  of   land,   containing 
al>ont  forty  acres,  through  a  corner  of 
which  a  small  brook  naturally  flowed, 
but  he  diverted  the  brook  from  its 


natural  course  into  a  different  direc- 
tion through  his  said  tract.  Ten 
years  after  such  diversion  be  sold  the 
corner  lot,  through  which  the  brook 
formerly  flowed,  to  L.,  who  built  a 
liouse  ui)on  it.  Subsequently  A.  sold 
the  iKilanee  of  the  forty  acre  tract  to 
M.  with  the  water  running  in  tbe 
new  artificial  channel.  Four  years 
afterwards  M.  damnie<l  up  this  artifi- 
cial channel  and  caused  the  water  to 
flow  back  ill  its  former  course  and  it 
overflowed  L.'s  house-lot.  It  was  held 
that  L.  by  his  purchase  of  A.  with  the 
water  then  flowing  over  A.'s  remain- 
ing land,  to  the  benefit  of  the  corner 
lot,  acquired  a  right  to  have  it  so 
continue  to  flow  and  that  neither  A. 
nor  his  second  grantee  M.  could  re- 
turn the  water  to  its  original  course, 
to  the  injury  of  A/s  house-lot.  Cave. 
T.  Crafti,  53  Cal.  13.)  (1878),  is  much 
like  it.  But  Lampmnn  v.  Millu  has 
often  been  thought  an  extreme  case, 
and  sometimes  wholly  repudiated: 
and  in  New  York  even,  tbe  tendency 
is  not  to  extend  if. 

It  had  previously  been  held,  more 
obviously  by  the  same  court,  in  Hut- 
iemeicr  v.  Albro^  18  X.  Y.  48;  8.  c.  2 
Bosw.  54G  (185S),  that,  when  several 
persons  owned  three  lots  in  New  York 
city,  fronting  on  a  public  street,  and 
abutting  on  an  alleyway  in  the  rear, 
Icadingout  to  aside  street,  which  had 
been  used  for  many  years  as  a  means 
of  access  to  the  rear  of  said  lots,  and 
the  owners  made  partition  among 
themselves,  of  three  lotsuVdWi  rrferred 
to  the  alley  as  a  bonndanj^  but  did  not 
include  the  land  thereof  witliin  the 
stated  metes  and  bounds,  each  owner 
continued  to  have  a  rii^ht  of  way  over 
such  alley  to  his  own  prcnn>cs,  the 
same  l>cing  then  open,  apparent  to 
observation,  and  in  actual  use  bv  the 
owners  for  more  than  fortv  rears. 
This  is  much  like  the  jirincipalcase. 
Kieffcr   V.    Imhnjjf,   2u  Penn.    St.  438 
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(1856),  18  macliHkeit.    So  uOkak 
T.  KUir,  117  111.  643  (1886). 

The  question,  whether  a  waj  oyer 
other  land  is  so  *' continaous  and  ap- 
parent "  as  to  fall  within  the  rule  that 
it  will  pass,  seems  to  be  a  question  of 
fact  in  each  case.  It  may  be  so  well 
worn,  and  so  expensively  constructed, 
and  so  constantly  used,  that  the 
buyer  of  the  adjoining  land  might 
well  be  supposed  to  contract  with 
reference  to  it,  and  the  owner  of  the 
land  over  which  it  extends  might  well 
be  apprised  that  he  was  taking  the 
estate  subject  to  that  burden.  If  so, 
it  seems  to  rest  on  the  same  ground 
as  water  pipes,  mill  races,  etc.  See 
PhiUip»  v.  PkUlips,  48  Penn.  St.  186 
(1864) ;  Kifffer  v.  Jnt/io/,  tupra;  Me- 
Oarly  v.  KHehenman,  47  Penn.  St.  239 
(1864);  PenngyUxmia  P.  E.  Co.  v. 
Jones,  50  Id.  417  (1865);  Overdeerr. 
lijfxlci^ra/,  69  Id.  119(1871);  Oinnm 
v.  £oyd,  73  Id.  179  (1873);  nompwn 
v.  Miner,  30  Iowa,  386  (1870).  This 
view  was  elaborately  maintained  in 
Harris  v.  Smith,  40  Upp.  Can.  Q.  B. 
33  (1876),  where  the  authorities  are 
fully  examined.  And  see  Goodall  v. 
Godfrey,  53  Vt.  219  (1880);  Wome  v. 
Marah,  6  Phila.  33  (1865) ;  The  Church 
T.  Vonneida,  6  Id.  557  (1868) ;  BiUld- 
ing  Auoeiation  v.  Getty,  11  Id.  305 
(1876);  Robinson  v.  JTurailkiU,  110 
Ind.  117;  DiUman  v.  Hoffman,  38 
Wise.  559  (1875);  Jarstadt  v.  Smith, 
51  Id.  96  (1881);  Galloway  v.  Bone- 
sted,  65  Id.  79  (1886),  in  which  many 
authorities  are  cited. 

In  Havens  v.  Klein,  51  How.  Pr.  B. 
82  (1875),  A.  owned  two  adjoining 
lots,  one  with  a  building  on  it,  the 
windows  of  which  overlooked  the 
other,  and  the  window  shutters  when 
open,  swung  out  over  it,  and  fire 
escapes  also  led  from  the  building 
down  into  the  vacant  lot.  He  sold 
the  lot  and  building,  retaining  the 
other,  which  he  subsequently  sold  to 


a  third  person,  no  mention  being 
made  in  any  of  the  deeds,  of  any  ease- 
ments or  incumbrances.  HeU^  that 
the  buyer  of  the  lot  and  building  ac- 
quired a  right  over  the  vacant  lot  for 
his  shutters  and  fire  escapes,  as  ased 
at  the  time  of  the  purchase.  This  is 
much  like  the  case  of  United  States  r. 
AppUton,  1  Somn.  492  (1813),  a  lead- 
ing case  on  this  particular  phase  of 
the  subject. 

The  importance  of  the  visibility 
and  knowledge  of  an  existing  privi- 
lege or  benefit  over  other  land,  in 
order  to  pass  it,  unless  it  is  strictly  a 
matter  of  necessity,  is  also  well  illus- 
trated by  ToAor  v. -Broc/iey,  18  N.  Y. 
109  (1858).  There  W.  had  erected  a 
mill  and  mill  dam  on  land  of  H. 
which  flowed  back  on  II.'s  land.  II. 
conveyed  to  W.  the  land  where  his 
mill  was  situated,  by  defined  metes  and 
bounds,  but  without  mentioning  the 
mill,  dam,  or  water  privilege  in  any 
way,  and  H.  did  not  then  know  his 
remaining  land  was  flooded  by  W.'s 
mill  pond.  Held,  that  the  deed  did 
not  convey  any  right  to  W.  to  con- 
tinue to  flow  the  land  of  H. 

On  the  other  hand,  if  the  alleged 
easement  is  not  continuous  and  ap- 
parent, and  b  not  strictly  necessary 
to  the  estate  granted,  it  is  held  in 
many  cases,  not  to  pass.  And  ordinary 
ways  over  other  land  of  the  grantor 
have  often  been  thought  to  be  within 
this  class.  See  the  carefully  consid- 
ered case  of  Outerbridge  v.  Phelps,  13 
Abb.  N.  C.  117  (1883).  And  see  In 
re  Franks  Appeal,  96  Penn.  Si.  200 
(1880) ;  Adams's  Appeal,  7  W.  N.  C. 
(1879),  S.  Ct.  Penna.,  Mareh  3, 1879. 

So  in  Fetters  v.  Humphreys,  18  N.  J. 
£q.  260  (1867).  A.  owned  adwelling- 
house  and  stable,  used  in  connection 
with  the  house,  and  he  had  con- 
structed and  used  a  way  from  the  bam 
to  the  street,  over  other  land  of  his. 
He  devised  to  his  wife  ''the  house 
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and  lot  occupied  bj  mc/'  The  bam 
could  be  reached  from  t  he  street  bv  con- 

w 

structln^  a  new  way  through  a  flower 
garden  on  the  premUes.  The  other 
land  over  which  the  way  to  bam  was 
comttruL-ted,  he  devilled  to  other  par- 
ties. It  was  held  that  his  widow  did 
not  take,  under  that  devise,  any  light 
of  way  over  the  land  devised  to 
others ;  that  it  was  not  a  way  of  ne- 
cessity, nor  an  "  apparent  and  con- 
tinuous" e:tsement,  that  it  had  no 
legal  existence  as  a  right  of  way  at  his 
death,  and  that  the  words  of  the  de- 
vise were  not  sufficient  to  include  it. 
This  was  affirmed  in  19  N.  J.  £q. 
471  (1808)  and  the  authorities  exam- 
ined. See  also  Oliver  v.  I/wk,  47  Md. 
301  (1877) ;  SUmdi/ard  T.  Goudy,  6  W. 
Va.  364  (1873). 

In  StuyvesantY.  Woodruffj  21  N.J. 
Law,  133  (1847),  a  case  elaborately 
argued,  S.  owned  two  adjoining  lots, 
both  bounding  on  a  highway,  and  he 
bad  been  accustomed  to  pass  from  one, 
on  which  was  his  mansion,  over  the 
other,  to  and  from  l he  road.  After  his 
death,  the  plaintifi*  bought  the  dwell- 
ing-house and  lot,  '*with  the  appur- 
tenances/' and  sometime  afterwards 
the  defendant  acquired  the  prem- 
ises over  which  S.  bad  passed  and  re- 
passed, and  closed  up  the  way.  Jleld^ 
that  the  plaintifl'by  his  deed  acquired 
no  right  of  way  over  the  other  land. 

In  Grant  v.  CJuue,  17  Mass.  443 
(1821),  it  was  held,  that  a  convey- 
ance of  a  specific  tract,  described  by 
meets  and  bounds,  but  carved  out  of 
a  large  tract  owned  by  the  grantor, 
did  not  carry  a  right  of  way  or  other 
easement  in  or  over  the  remaining 
land  of  the  grantor,  which  was  a 
matter  of  convenience,  and  import- 
ance even  to  the  land  granted,  but 
not  really  "necessary"  thereto.  In 
this  case,  there  was  a  well  and  out- 
house on  the  land  retained  by  the 
grantor,  which  had  been  used  before 
Vol.  XXXVI.~39 


the  conveyance  by  the  occupants  of 
both  estates.  And  Ike  deed  of  the 
other  tract  was,  ^  with  all  the  privi- 
leges and  appurtenances  thereto  be- 
longing," but  it  was  held  the  grantee 
had  no  right  to  use  the  well  and  out- 
house after  such  conveyance.  See 
also  aBorke  y.  Smith,  11  K.  I.  259. 

In  Denton  v.  Leddell,  23  N.  J.  £q. 
67  (1872),  the  rule  was  stated  to  be, 
''that  if  the  owner  of  a  tract  of  land, 
of  which  one  part  has  had  the  bene- 
fit of  a  drain,  water-pipe,  or  water- 
course, or  other  artificial  advantage 
in  the  nature  of  an  easement  through 
or  in  the  other  part,  sells  or  devises 
either  part,  an  easement  is  created  by 
implication  in  or  to  the  other  part. 
And  this  is  the  case  when  the  servient 
part  b  the  one  sold  or  devised.  But 
thi$  it  confined  to  continuous  and  appar* 
ent  eagementB"  So  in  Paraong  v.  t/b/m- 
soii,  63  N.  Y.  62  (1877). 

That  nothing  passes  by  the  word 
"appurtenances"  except  such  incor- 
poreal easements,  or  rights,  or  privi- 
leges as  are  strictly  necessary  and  es- 
sential to  the  proper  enjoyment  of 
the  estate  granted ;  and  that  a  mere 
convenience  is  not  sufficient  to  thus 
create  such  a  right  or  easement,  was 
again  asserted  by  the  Court  of  Appeals 
in  New  York,  in  the  very  late  case  of 
Boot  V.  Wadhamti,  Ct.  App.  N.  Y., 
November  29. 1887.  And  see  Gnffitks 
V.  Morruon,  106  N.  Y.  166  (1887). 

IV.  The  fourth  class  of  cases  is 
where  the  grantor  claims  a  right  or 
easement  over  the  atate  (granted,  by  an 
''implied  reservation,"  as  it  is  called, 
the  deed  being  silent  upon  the  sub- 
ject. And  here  the  prevailing  rule  in 
America  (contrary  to  Pyer  v.  Carter^ 
1  II.  &  N.  916),  that  although  the  al- 
leged easement  over  the  granted  land 
be  both  "  continuous  and  apparent," 
yet  if  it  be  not  actually  necessary  for 
the  estate  retained  by  the  grantor,  the 
latter  does  not  retain  any  right  to 
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■uch  easement,  br  implied  reservation 
from  Ilia  own  grant. 

Carbrty  T.  WiliU,  7  Allen,  864 
(1863).  is  an  important  case  on  this 
point,  in  which  it  was  held  that  if  tiie 
owner  of  two  adjoining  estates, 
through  one  of  which  an  underground 
drain  exists  in  fiiTor  of  the  other, 
conveys  the  one  containing  the 
drain,  with  full  covenants  of  war- 
rantj,  retaining  the  other,  ho  does 
not  by  implication  retain  any  right  to 
use  the  drain  for  the  estate  retained, 
nnless  it  was  necessary  to  the  eijoy- 
ment  thereof,  was  annexed  de  facto  to 
the  estate  so  retained,  and  was  in  ac- 
tual use  at  the  time  of  the  grant.  And 
no  *' necessity"  can  be  deemed  to  ex- 
ist, if  a  similar  privilege  can  be  se- 
cured by  reasonable  trouble  and  ex- 
pense. This  is  undoubtedly  the  law 
of  Massachusetts.  8ee  RamdaU  v. 
McLaughlin,  10  Allen,  866  (I860); 
Tiarker  v.  Bennett,  11  Id.  319  (1865) ; 
BtM  V.  Dyer,  125  Mass.  291  (1878). 
Scott  V.  Beutd,  23  Gratt.  1  (1873)  is 
much  like  Oarbrey  t.  IViHis,  7  Allen, 
864.  And  see  Hardy  v.  McOuUaugk, 
23  Gratt.  259  (1873);  Shoemaker  v. 
Shoemaker,  11  Abb.  N.  C.  80  (1882). 
And  the  same  has  recently  been  held 
in  Maine :  Warren  v.  Blake,  64  Me. 
276  (1866),  a  valuable  case  approving 
Carbrey  v.  WUIU. 

80  in  Btirr  v.  MilU,  21  Wend.  290 
(1839),  it  was  held,  that  if  an  owner 
of  land  with  a  mill  and  mill-pond 
upon  it,  conveys  away  that  portion 
which  is  flowed  by  the  pond,  retain- 
ing the  mil',  he  does  not  retain  by 
implication  any  right  to  continue  to 
flow  the  |x>rt]on  so  sold.  ''He  might  as 
well,"  said  the  court, "  claim  to  plow 
and  crop  the  land  sold."  PrebU  v. 
Reed,  17  ^(e.  175,  is  much  like  it. 

In  Buttencorth  v.  Crau/ord,  46  N.  Y. 
353  (1871),  A.  owned  two  lots  83  and 
85  on  a  street  in  New  York  city, 
with  a  privy  vault  under  the  dividing 


line  between  them,  which  was  osed 
by  both  estates.  He  conveyed  to  C. 
lot  85,  through  which  an  undergronud 
drain  extended  from  said  vault  to  the 
public  sewer,  not  expressly  reserving 
any  right  to  the  drain.  He  subse- 
quently sold  lot  83  to  B.  Subse- 
quently C.  in  building  on  his  own 
land  cut  ofi*  the  drain,  for  whidi  B. 
sued  him.  Held,  that  when  A.  sold 
the  first  lot  to  C.  without  mentioning 
the  drain,  he  did  not  impliedly  retain 
a  right  to  continue  the  drain,  and  did 
not  give  any  snch  right  to  B.  And 
see  Sehrymfen  v.  Phelps,  62  How.  Pr. 
B.  1  (1881). 

On  the  other  hand  in  Seiberi  v. 
Iaoa,  8  Penn.  St.  883(1848),  quite 
contrary  to  Burr  r.  Mills,  21  Wend. 
292,  it  was  distinctly  decided,  that  if 
A.  owning  two  tracts,  builds  a  mill 
with  a  dam  and  race  way  to  supply  the 
same,  and  afterwards  sells  the  land 
containing  the  dam  and  race  way,  but 
retaining  the  mill,  by  deed  with  no 
express  reservation  of  the  dam,  or 
artificial  race  way,  he  still  retains  the 
right  to  use  the  same ;  and  the  grantee 
is  liable  for  obstracting  or  diverting 
the  water.    Two  judges  dissented. 

Still  stronger  in  the  same  line  b 
Seymour  v.  J>tr/t,  13  N.  J.  £q.  439 
(1861)  in  which  the  owner  of  a  paper 
mill  had  by  an  artificial  channel, 
conveyed  the  water  thereto  from  a 
spring  lot,  and  sold  the  latter,  retain- 
ing the  mill;  it  was  held,  that  the 
purehaser  of  the  spring  lot  took  it 
subject  to  the  burden  of  the  privilege, 
and  had  no  right  tointerfero  with  the 
continued  use  of  the  water  by  the 
grantor  for  his  mill. 

Thu  was  undoubtedly  the  French 
law,  desienation  du  ph^  de  famille,  as 
explained  by  Pardessus,  Traiie  dee 
Servitudes,  2  288;  but  such  apparently 
is  not  the  common  law  of  England,  or 
of  America. 

Edmukd  H.  BsKivxTr. 
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RECENT  AMERICAN    DECISIONS. 

Supreme  Court  of  New  Hampshire. 
JONES  ET  AL.  v,  SURPRISE. 

A  person,  who  in  this  State,  solicits  or  takes  orders  for  spirituous  liquors,  to 
be  delivered  at  a  place  without  tliis  State,  knowing,  or  having  reasonable 
cause  to  believe,  that,  if  so  delivered,  the  same  wi:l  l)e  transported  to  this  State 
and  sold  in  violation  of  the  laws  thereof,  cannot  recover  the  price  of  such 
liquors  in  the  courts  of  this  State,  although  the  sale  ma/ be  lawful  in  the  State 
where  it  Uxkca  place. 

The  rule  of  comity  docs  not  require  a  people  to  enforce  in  their  courts  of 
justice,  any  contract  which  is  injurious  to  their  public  rights,  or  offends  their 
morals,  or  contravenes  their  policv,  or  violates  their  public  law. 

Comity  will  not  extend  the  remedy  aflbrded  by  the  laws  of  this  State,  to  en- 
force a  contract  valid  in  the  State  or  country  where  it  is  made,  when  it  is 
tainted  by  the  illegal  conduct,  within  the  State,  of  the  party  seeking  to 
enforce  it. 

Assumpsit,  to  recover  a  balance  due  for  the  sale  of  wines  and 
spirituous  liquors.  Plea,  the  general  issue,  with  a  brief  state- 
ment that  the  contract  was  void  under  Gen.  Laws,  chap«  109, 
§18. 

Facts  found  by  the  court  At  the  time  of  the  sale  of  the 
liqtiors  iu  suit,  the  plaintiif-s  were  liquor-dealers  in  Boston,  and 
the  defendant  a  saloon-keeper  in  Suncook.  The  agent  of  the 
plaiutiiTs  solicited  orders  for  the  liquors,  in  the  defendant's 
saloon,  and  forwarded  the  orders  to  the  plaintiffs  in  Boston,  hav« 
ing  no  authority  to  make  a  contract  for  their  sale.  He  informed 
the  defendant  that  the  liquors  would  be  delivered  to  him  at  the 
plainti(&'  storerooms  in  Boston.  When  he  solicited  the  orders 
he  had  no  knowledge  of  the  provisions  of  Gen.  Laws,  chap, 
109,  §  18,  and  did  not  intend  the  violation  of  anj  law  of  this 
State.  He  knew  at  the  time  of  the  sale  that  the  defendant 
bought  for  the  purpose  of  selling  iu  violation  of  law.  The 
liquors  were  delivered  to  carriers  in  Boston,  for  the  defendant, 
and  he  paid  the  cost  of  transportation  from  Boston  to  Suncook, 
where  he  received  them.  Their  sale  was  authorized  by  the  law 
of  Massachusetts.  The  plaintiffs  claime<l  that  the  sale  being 
valid  by  the  law  of  ^lassachusetts,  the  law  of  this  State  pro- 
hibiting the  taking,  or  soliciting  of  orders  did  not  invalidate  it. 
They  further  claimed  that,  as  the  statute  prohibits  the  taking  of 
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orders  for  spirituoas  or  distilled  liqaors  only,  they  oould  recover 
for  tlie  wines.  There  was  evidenoe  tendiug  to  show  that  tlie 
wines  were  intoxicating. 

Messrs,  Bingham  A  ifUchelly  and  E.  F.  Jones,  for  piaiutifls. 
Messrs.  Albin  &  Martinj  for  defendant 

Smith,  J. — It  is  made  a  criminal  offense  for  any  person,  not 
an  agent,  to  sell  or  keep  for  sale,  spirituous  liquors,  or  for  any 
2)erson  within  this  State,  to  solicit  or  take  an  order  for  spirit- 
uous liquor,  to  be  delivered  to  any  place  without  this  State, 
knowing,  or  having  reasonable  cause  to  believe,  that,  if 
so  delivered,  the  same  will  be  transported  to  this  State 
and  sold  in  violation  of  our  laws.  Gen.  Laws,  chap.  109, 
§§  13,  18.  One  question  in  this  case  is  whether  intoxicat- 
ing wines  are  included  within  the  terms  of  this  statute.  The 
legislature  has  defined  intoxicating  liquor  as  follows  :  "  By  the 
words  'spirit,'  'spirituous,'  or  'intoxicating  liquor'  shall  be  in- 
tended all  spirituous  or  intoxicating  liquor,  and  all  mixed  liquor, 
any  part  of  which  is  spirituous  or  intoxicating,  unless  otherwise 
expressly  declared."  Gen.  Laws,  chap.  1,  §§  1,  31.  As  intox- 
icating wines  and  other  intoxicating  fermented  liquors  are  not 
expressly  excluded  from  the  operation  of  Gen.  Laws,  chap.  109, 
§§  13,  18, 19,  the  only  conclusion  is  that  they  come  within  the 
prohibition  of  its  terms.  No  reason  appears  why  the  legisla- 
ture should  prohibit  the  solicitation  of  orders  for  one  class  of 
intoxicating  liquors,  and  permit  it  as  to  others.  The  construc- 
tion of  statutes  is  governed  by  legislative  definitions;  that  of 
indictments,  by  the  ordinary  use  of  language :  Stale  v.  Adarns, 
61  N.  H.  568;  State  v.  Chnterbury,  28  Id.  195. 

The  remaining  question  is,  whether  the  plaintiffs  can  main- 
tain an  action  in  our  courts  for  the  price  of  liquors  sold  and  de- 
livered in  a  State  where  the  sale  is  lawful,  they  having  solicited 
and  taken  orders  for  the  liquors  in  this  State,  in  violation  of 
our  laws.  That  their  authorized  agent,  who  solicited  and  took 
the  orders,  did  not  know  the  solicitation  or  taking  of  oixlers 
was  prohibited,  and  did  not  intend  the  violation  of  any  law,  is 
immaterial.  A  person  is  presumed  to  know  and  understand, 
not  only  the  laws  of  the  country  where  he  dwells,  but  also  those 
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in  which  he  transacts  business.  In  Hill  v.  Spear^  50  N.  H. 
253,  it  was  held  by  a  majority  of  the  court  that  mere  solicitation^ 
hy  a  dealer  in  liquors,  of  orders  in  the  future  for  spirituous 
liquors,  even  though  he  may  have  ha<i  reason  to  believe,  and 
did  believe,  that  the  liquors  would  be  resold  by  the  purchaser 
in  violation  of  the  law  of  tins  State,  is  not  such  a  circumstance 
as  will  affect  the  validity  of  a  subsequent  sale  of  such  liquors  in 
a  State  where  the  sale  is  not  prohibited.  Numerous  decisions 
in  Euglnnd  and  in  this  country,  upon  the  subject,  were  cited  and 
discussed  in  that  case ;  and  an  extended  review  of  most  of  the 
same  authorities  may  be  found  in  J\'ocy  v.  TalmagCy  14  N.  Y. 
162.  Further  discussion  of  the  authorities  is  not  called  for  at 
the  present  time.  When  Hilly.  Spear  was  decided,  the  soliciting 
of  onlcrs  for  spirituous  liquors  to  be  delivered  without  the 
State,  was  not  prohibited.  The  present  statute  (Gen.  Laws, 
chap.  109,  §§  18, 19),  first  enacted  in  1876  (Laws  1876,  chap. 
33),  makes  the  mere  soliciting  or  taking  of  such  orders,  or  the 
going  from  place  to  place  soliciting  or  taking  such  orders,  with 
knowledge  or  reasonable  cause  to  believe  that  the  liquors  will  be 
transported  to  this  State  and  sold  in  violation  of  law,  without  any 
other  act  in  furtherance  of  the  vendee's  design,  a  criminal 
offense  punishable  by  fine  or  imprisonment.  The  plaintiffs' 
anthorizod  agent,  who  solicited  and  took  these  orders  from  the 
defendant,  knew  the  liquors  were  to  be  kept  and  sold  by  the 
defendant  in  this  State,  in  violation  of  law.  His  knowledge  is, 
in  law,  the  knowledge  of  the  plaintiffs. 

Tlicplaintiffs  contend  that,  inasmuch  as  the  soliciting  of  orders 
constituted  no  part  of  the  contract  when  the  soliciting  was  not 
pfohibite<l,  the  act  of  soliciting,  now  that  it  is  made  ill^al,  can- 
not vitiate  a  contract  of  which  it  forms  no  part.  The  case  is 
not  affected  by  the  plaintiffs'  ability  to  prove  a  sale  without 
proof  of  the  solicitation.  No  people  are  bound  to  enforce  or 
hold  valid  in  their  courts  of  justice  any  contract  which  is  in- 
jurious to  their  public  rights,  or  offends  their  morals,  or  contra- 
venes their  policy,  or  violates  public  law.  And  every  independ- 
ent comnninity  will  judge  for  itself  how  far  the  rule  of  comity 
l)etween  States  is  to  be  permitted  to  interfere  with  its  domestic 
interests  and  policy :  2  Kent.  Com.  457,  458  ;  Hill  v.  Spear^  60 
N.  IL  253,  262;  Blisa  v.  Brainard,  41  Id.  256, 258.    The  ob- 
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ject  of  the  statute  of  1876  (Gen.  Laws,  chap.  109,  §§  IS,  10), 
was  to  discourage  the  sale  of  liquor  iu  other  States,  to  bo  trans- 
ported to  this  State  and  8oKl  in  vi(»latiun  of  its  statutes.  New 
Hampshire  cannot  prohibit  the  sale  of  liquor  in  other  States, 
but  it  can  punish,  as  it  does  by  this  statute,  acts  done  in  tliis 
State  with  the  puriK)se  of  facilitating  sales  of  intoxicating 
liquors  iu  other  States,  to  be  trans{^)orted  to  this  State,  and  to  be 
illccrally  sold  here,  in  contravention  of  our  policy  and  to  the  in- 
jury of  our  citizens.  The  statute  was  inteuded  to  make  such 
sales  and  transportation  difficult,  if  not  impossible,  by  «ful)ject- 
ing  those  who  violate  its  provisions  to  the  penalty  of  fine  or  im- 
prisonment. Where  a  statute  provides  a  penalty  for  an  act,  this 
is  a  prohibition  of  the  act.  In  Bartleit  w  Mnoty  Carth.  252; 
s.  c.  Skin.  322,  Holt,  Ch.  J.,  said:  "  Every  contract  made  for 
or  about  any  matter  or  thing  which  is  prohibited  and  made 
unlawful  by  any  statute,  is  a  void  contract,  though  the  statute 
itself  doth  not  mention  that  it  shall  be  so,  but  only  inflicts  a 
penalty  on  the  offender,  because  a  penalty  implies  a  prohibition, 
though  there  are  no  prohibitory  words  in  the  statute."  Accord- 
ingly, it  is  everywhere  held  that  wherever  an  indictment  can  be 
sustained  for  the  illegal  sale  of  liquors  or  other  goods,  there  the 
price  cannot  be  recovered :  Uliss  v.  Brainardj  41  N.  II.  256, 
268  ;  Smith  v.  Godfrey,  28  Id.  381;  Caldwell  v.  Wcnixcorih,  14 
Id.  431 ;  Lewis  v.  Welch,  Id.  294  ;  Pray  v.  Barbank,  10  Id. 
377  ;  and  if  this  was  a  New  Hampshire  contract,  the  plaintiffs 
could  not  recover.  The  law  does  not  help  the  seller  to  recover 
the  price  of  goods,  the  sale  of  which  it  interdicts.  The  reason 
of  this  rule  applies  in  this  case.  Although  this  is  a  Massachu- 
setts contract,  it  had  its  inception  in  this  State,  indirect  violation 
of  our  laws.  Orders  for  these  liquors  were  solicited  and  taken 
here  by  the  plaintiffij'  agent,  sent  here  for  tliat  purpose,  were 
transmitted  by  him  to  the  plaintiffs,  were  accepted  by  them,  and 
l^ecarae  the  basis  of  the  contract  which  they  seek  to  enforce  in 
this  State.  The  orders  are  evidence  for  the  plaintiffs  as  to  price, 
quantity,  and  kinds  of  liquors  purchased,  as  well  as  of  an  offer 
by  the  defendant  to  purchtise,  if,  indeed,  it  is  not  true  that  the 
plaintiffs  cannot  prove  their  case  without  founding  it  upon  the 
orders.  Both  the  soliciting  and  taking  of  the  orders  was  an 
indictable  offense  in  which  the  agent  was  principal. 
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The  inciting,  encouraging,  and  aiding  another  to  commit  a 
mi^lcmeanor  is  itself  a  mii^lemeanor :  litiss.  Or.  46,  47.  The 
plaintiffs  stand  precisely  as  they  v/ould,  if  they,  instead  of  their 
agent,  had  solicited  and  taken  the  orders:  Gen.  Laws,  chap. 
284,  §  7.  Having  aided,  abetted,  procured,  and  hired  their 
agent  to  violate  our  laws,  by  soliciting  and  taking  orders  for 
the  very  liquors  embraced  in  this  contract,  they  cannot  with  any 
grace  invoke  the  remedy  afforded  by  our  laws  to  recover  the 
price.  No  rule  or  comity  requires  us  to  enforce,  in  favor  of  a 
non-resident,  a  contract  which  had  its  origin  in  the  open  viola* 
tion  of  law,  and  which  would  not  be  enforced  in  favor  of  our 
own  citizens,  especially  when  it  is  oifensive  to  our  morals, 
oppose<I  to  our  policy,  and  injurious  to  our  citizens.  Its  enforce* 
ment  would  tend  to  nullify  the  statute  which  the  plaintifls  have 
caused  to  be  violated.  The  law  which  prohibits  an  end,  will 
not  lend  its  aid  in  promoting  the  means  designed  to  carry  it 
into  effect.  It  does  not  promote  in  one  form,  that  which  it 
prohibits  in  another :  Whifa  v.  Riiss,  3  Cush.  448,  450.  The 
opinion  in  Hill  v.  Spear  (50  N.  H.  264),  concedes  that  there 
could  be  no  recovery  if  the  plaintiffs  had  actively  participated 
in  an  illegal  act  in  effecting  the  sale,  and  is  put  upon  the  ground 
that  Stewart,  their  agent,  did  not  advise,  request,  or  encourage 
any  violation  of  tho  laws  of  this  State. 

in  £li^  V.  Brainard,  41  N.  H.  256,  268,  we  said:  "Where 
a  contract  grows  immediately  out  of,  and  is  connected  with,  an 
illegal  or  immoral  act,  a  court  of  justice  will  not  lend  its  aid  to 
enforce  it.  So,  if  the  contract  be  in  part  only  connected  with 
the  illegal  consideration,  but  growing  immediately  out  of  it, 
though  it  be,  in  fact,  a  new  and  separate  contract,  it  is  equally 
tainted  by  it."  In  that  case  the  plaintiff  sought  to  recover  for 
the  value  of  the  casks  in  which  the  liquors  were  contained,  and 
for  the  freight  and  cartage  of  the  liquors,  the  sale  of  the  liquors 
l>eing  unlawful.  Fowler,  J.,  said:  "Aside,  therefore,  from 
the  positive  provisions  of  the  Massachusetts  statute,  withdraw- 
ing all  protection  from  vessels  and  casks  when  employed  as  the 
instruments  for  iierpetrating  a  violation  of  positive  law,  we 
think  tlie  sale  of  the  casks  was  so  tainted  with  the  illegality  of 
the  sale  of  the  liquors,  so  much  a  part  of  the  res  gestce  of  the 
main  illegal  and  criminal  transaction,  and  so  much  the  mere 
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instrument  M'lierebj  it  was  accomplishc(1|  that  no  action  can 
be  maintained  to  recover  their  pricc.'^  For  analogous  reasons 
the  plaintitrd  in  this  case  cannot  recover.  Aithougli  this  is  a 
Massachusetts  contract,  valid  in  that  State,  it  is  so  taiiite<l  by 
the  plaintifi!V  illegal  conduct  in  soliciting,  taking,  and  trans- 
mitting orders  in  violation  of  the  statute,  that  comity  will  not 
extend  to  them  the  remedy  aflTordod  by  our  laws.  The  taking 
of  such  orders  tends  directly  to  encourage  the  illegal  sale  of 
liquors  in  this  State,  and  being  prohibited,  it  follows  that  an 
action  to  recover  the  price  of  Ii(|Uors  sold  and  delivered  pur- 
suant to  orders  so  solicited,  cannot  be  maintained  in  this  State, 
although  the  sale  of  intoxicating  liquors  in  the  State  or  country 
where  they  are  sold  and  delivered,  is  not  illegal :  Dunbar  v. 
Locke,  62  N.  H. 

Judgment  for  the  defendant. 

Carpenter,  J.,  did  not  sit ;  the  others  concurred. 


It  is  well  settled,  that  the  validity 
of  a  contract  is  to  be  decided  bv  the 
law  of  the  place  where  it  was  made, 
unless  it  was  agreed,  either  expressly 
or  impliedly,  that  it  should  be  per- 
formed elsewhere ;  in  which  case,  the 
general  rule,  according  to  the  better 
opinion,  is  that  the  contract,  as  to  its 
validitv',  nature,  obligation,  and  inter- 
pretation, is  to  be  goyerned  by  the 
law  of  the  place  of  performance : 
8tory  Confl.  Laws,  {  298  et  atq.; 
HUl  V.  Spear,  50  N.  II.  253.  Sec, 
liowever,  2  Pars,  on  Cont.  *5S2,  and 
cases  cited. 

It  may  also  be  regarded  as  settled 
that  contracts,  valid  by  the  law  of  the 
place  where  made,  are  generally  valid 
everywhere,  jure  gentium.  And  if,  in 
the  place  where  the  contract  is  made, 
the  policy  of  the  local  law  would  en- 
force it,  it  will  also  be  enforced  in  the 
jurisdiction  to  which  a  party  may  be 
compelled  to  resort  for  the  application 
of  a  remedy  for  the  violation  of  such 
contract.  An  exception  to  this  rule, 
however,  consists  in  this,    that  no 


nation  or  State  is  bound  to  recognise 
or  enforce  any  contracts  which  are  in- 
jurious to  its  own  interests  or  the  wel- 
fare of  its  own  people,  or  which  are 
in  fraud  and  violation  of  its  own  laws : 
Hili  V.  SpeoTf  «ifpra,  where  the  qticstion 
will  be  found  well  considered.  In 
that  case,  E.  kept  a  ssiloon  in  M.  in 
New  Hampshire,  where  he  was  ac- 
customed to  retail  spirituous  liquors 
contrary  to  law.  S.  was  a  dealer  in 
such  liquors  in  the  State  of  New 
York,  where  such  traffic  was  not  pro- 
hibited. 8.  had  visited  E/s  saloon  in 
M.  and  on  one  occasion  had  solicited 
orders  from  E.  for  liquors.  »Subse- 
quenily,  B.  sohl  to  E.  a  quantity  of 
spirituous  liquors,  the  contract  of  sale 
of  whiih  was  made  and  completed 
and  the  goods  dclircrcd  in  New  York. 
8.  had  no  interest  nor  concern  in  the 
disposition  of  the  liquors  by  E.,  and 
did  no  act  beyond  tlie  sale  to  E.  in 
furtherance  of  E/spnri>ose  to  sell  the 
same  in  New  Hampshire;  but  there 
was  evidence  tending  to  show  that  8. 
when  he  solicited  orders  from  E.  prior 
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to  the  sale  of  the  Hquora,  had  reason- 
able cause  to  bcIicTc  and  did  believe 
l}iat  E.  intended  to  resell  the  same 
at  his  saloon  in  New  ilani|ishire. 
Vpon  this  state  of  facts,  it  was  i/i/(/, 
that  the  contract  of  sale  being  valid 
hy  the  laws  of  New  York,  should  be 
enforced  in  New  Ilampshirc.  Del* 
ix>\vs,  C.  J^  disisented  from  thijt  decis* 
ion,ttiion  the  ^nmnd  that  the  coming 
into  the  State  and  soliciting  orders  for 
liquors  and  cnoouragiitg  the  parxv  to 
huy  and  bell  lontiary  to  law,  was  such 
a  direct  participation  of  the  vendor 
in  the  violation  of  law  as  to  preclude 
a  recoverv.  It  did  not  apjiear,  how- 
ever, that  there  was  any  express 
•olicitation  of  this  order,  which  was 
made  by  letter  (not,  however,  accord- 
ing to  the  view  of  Fostcr,  J.,  who  de- 
li rered  the  opinion  of  the  majority 
of  the  court,  in  pursuance  of  i»ny 
previous  contract  or  understanding) ; 
and  the  liquors  so  ordered  were  de- 
livered by  the  vendor  to  a  carrier  in 
New  Yc»rk,  conveyed  to  E.  in  New 
Hampshire,  where  they  were  received 
hv  him.    There  was  no  evidence  that 

w 

the  vendor  advised,  requested,  or  en- 
couraged the  sale  of  liquors  by  E. 
contrary  to  law,  in  any  other  way 
than  by  soliciting  him  to  purchase 
them  as  above  stated ;  nor  that  he  had 
any  participation  in  the  resale  otiier- 
wise  than  by  fnrnihhing  them  to  E. 
for  a  price  which  does  not  appear  to 
have  been  regulated  by  any  consider- 
ation relative  to  their  final  disposition. 
It  did  not  ap|iear  that  the  vendor  at 
the  time  of  the  sale,  had  any  actual 
knowledge  of  E.'s  purpose  or  in- 
tentions with  regnrd  to  their  dis- 
])Ot«ition;  and  the  majurity  of  the 
(x>urt  treated  the  contract  simply  as 
one  of  s:ile  and  delivery,  in  New 
York,  where  the  sale  was  legal. 

The  question  involved  in  IIUI  v. 
S^tenr  was  ably  and  exhaustively  dis- 
cussed, and  in  our  judgment  the  con- 
VoL.  XXXVI.-4U. 


elusion  arrived  at,  was  in  accordance 
with  reason  and  authority.  JIUl  v. 
Spear  was  decided  in  December,  1870. 
In  1S7G,  the  legislature  of  that 
State  passed  an  act,  which  will  be 
found  in  {{  18,  19,  Ch.  109,  of  the 
Gen.  Laws  of  New  Ilampshire,  whioh 
read  as  follows: 

"  {18.  If  any  person  (hall  within 
this  State  solicit  or  take  any  order  fur 
any  spirituous  liquor  to  be  delivered  al 
any  wharf,  depot,  or  other  place  with- 
out this  State,  knowing  or  having 
reasonable  cause  to  believe,  that  if  so 
delivered  the  same  will  be  transported 
to  this  State  and  sold  in  violation  of 
the  laws  thereof,  he  shall  he  fined  $50 
for  the  first  offense  of  which  he  shall 
be  convicted,"  etc. 

"I  19.  If  any  person  shall  go  from 
place  to  place  soliciting  or  taking 
orders  for  spirituous  liquors  to  be  de- 
livered as  aforesaid,  and  with  the 
purpose  aforesaid,  he  shall  be  fined," 
etc. 

Under  this  statute  arose  the  princi- 
pal case.  The8oundnc^s  of  the  rule 
laid  down  in  IJill  v.  Spear ,  that  the 
valiility  of  a  vendor's  claim  to  recover 
the  priceofgoods  sold  with  knowledge 
that  the  purchaser  intends  to  make 
an  unlawful  use  of  them,  depends 
upon  theciraimstance  whether  or  not 
the  original  vendor  participated 
actively,  to  a  greater  or  les^s  extent  in 
the  subsequent  unlawful  disposition 
of  the  goods ;  or  whether  the  expec- 
tation of  advantage  and  profit  to 
him  growing  out  of  the  unlawful  dis- 
position of  the  goods  by  the  pur- 
chaser, entered  into  and  constituted  a 
part  of  the  inducement  and  consider- 
ation of  the  original  sale;  that  if  such 
expectation  of  advantage  to  the  ven- 
dor, was  an  ingredient  in  the  consider- 
ation for  the  original  sale,  or  if  the 
original  vendor  participated  in  the 
subsequent  unlawful  dih{K>i>ition  of  the 
goodis   he  cannot  recover  the  price 
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thereof  in  the  courts  of  the  State  to 
which  thej  are  talcen  for  sale  coninrj 
to  law ;  but  that  mere  belief  on  the 
part  of  the  vendor,  that  the  pur- 
chaser buys  for  the  purpose  of  carrying 
them  into  such  other  State  to  be  there 
resold  in  violation  of  law,  does  not 
in  validate  the  sale,  is  not  in  the  least 
shaken  or  impaired  by  the  decision  in 
the  principal  case.  There  can  be  no 
doubt  that  the  contract  in  the  princi- 
pal case  was  a  Misiachoiietts  contract 
and  hence  valid  in  that  State.  But 
the  principal  case  differs  from  Ilill  v. 
Spear,  in  the  very  important  fact  that 
the  plaintifis*  authorized  agent  who 
solicited  and  took  the  orders  from  the 
defendant,  was  sent  to  New  Hamp- 
shire to  take  such  orders  and  knew 
the  liquors  were  to  be  kept  and  sold 
by  the  defendant  in  New  Hampshire, 
in  violation  of  law ;  that  the  orders 
were  transmitted  by  such  agent  to 
plaintiff,  were  accepted  by  him  and 
became  the  basis  of  the  contract  in 


question;  and  also  that  both  the  so- 
liciting and  taking  of  such  orders  was 
an  indictable  oflense.  [Brown  v. 
Browning^  S.  Ct.  U.  1.,  December  9, 
1886,  on  a  conflict  of  Sunday  laws, 
and  Brown  v.  Finance  t\  U.  S.  C.  Ct. 
S.  Dist.  N.  Y.,  Iklay  11,  1887.  on  a 
conflict  of  usury  laws,  ])oint  out  the 
distinction  to  be  observed  between  iui- 
nioral  contracts  and  those  simply  fur- 
bidden.-/.  B,  U,] 

Jn  addition  to  Hill  v.  Spear ^  and 
the  cases  cited  in  the  opinion  in  the 
principal  case,  the  render's  attention 
is  especially  called  to  the  leading 
case  of  Ilolman  \.  Johnson,  Cowp.  341, 
decided  by  Lord  Man^^field  in  1775 ; 
Gaylord  v.  Sorageiij  32  Vt.  110;  Aiken 
V.  BlaiadcU,  41  Id.  C5G;  TariU  v. 
Bartlett,  21  Id.  184 ;  Adams  v.  C'biii- 
Hard,  102  Mass.  1G7  ;  Finch  v.  Mans- 
ficld,  97  Id.  89;  Story  on  Cent., 
{625. 

M.  D.  EwxLL. 
Chicago. 


Supreme  Court  of  Indiana. 
THE  MUNCIE  NATIONAL  BANK  v.  BROWN. 

A  notary  public  had,  for  several  years,  been  using  a  seal  of  his  own,  but,  in 
attesting  the  certificate  of  acknowledgment  to  the  chattel  mortgage  involved  in 
this  action,  used  a  seal  belonging  to  another  person.  The  designs  of  the  seal 
were  somewhat  diflerent,one  of  them  bearing  the  word:*,  **  Notary  Public,  Seal, 
Indiana,"  the  other  bearing  the  words,  "  Notary  Public,  Delaware  Co.,  Ind/' 
lieldf  that  the  certificate  was  not  invalidated,  and  that  the  mortgage  was  enti- 
tled to  be  admitted  to  record. 

The  mbituke  or  wrong  of  a  public  officer,  in  placing  a  seal  u]>on  a  certifi- 
cate of  acknowledgment,  is  not  available  under  an  answer  of  general  denial, 
where  the  instrument  is  fair  and  perfect  on  its  face. 

A  mortgagee  has  a  right  to  a  personal  judgment  and  to  a  decree  establishing 
his  lien,  although  the  mortga^^  property  is  in  the  hands  of  a  receiver. 

A  description  of  personal  property,  stntin&r  in  genenil  terms  its  character,  and 
specifically  stating  in  what  building  and  rooms  it  is  situated,  is  suflScient. 

Under  the  statutes  of  Indiana,  fraud  is  a  question  of  fact,  and  a  chattel 
mortgage  cannot,  as  matter  of  law,  be  adjudged  fraudulent  because  it  contains 
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a  provision  authorizing  the  mortgagor  to  dispose  of  the  projierty  and  aLXX)unt 
to  tiic  niort^ijscce. 

A  phiintii)'  who  takes  a  pergonal  judgment  for  tlic  amount  of  his  debt,  docs 
not  merge  the  mortgage  nor  h)sc  hin  right  to  KulMe(|uontI y  foreclose  it ;  but 
lie  may,  on  a  gubKerjuent  day  of  the  term,  take  a  decree  foreclosing  the  mort- 
gage- 

A  creditor  who  accepts  a  itecond  mortgage,  which  cxpresBlv  recites  that  it  is 

subject  to  a  prior  mortgage,  is  estopped  to  attack  it  on  the  ground  tluit  it  was 
made  to  defraud  creditors. 

Appeal  from  the  Delaware  Circuit  Court. 

A.  D.  JIan-iis  and  U\  JL  Catkins,  for  appellant. 

John  W.  Ityan^  for  appellee. 

Elliot,  J. — Cornelia  A.  Brown  brought  this  suit  to  fore- 
close a  mortgage  on  real  and  personal  property,  executed  to  her 
on  the  thirty-first  day  of  January,  1885,  by  her  husband,  Fran- 
cis M.  Brown.  The  promissory  notes,  which  the  mortgage  was 
executed  to  secure,  bear  date  January  13,  1879;  November  22, 
1879 ;  January  22, 1882;  August  29, 1883;  and  September  13, 
1884.  The  personal  property  is  thus  descril>ed  in  the  mort- 
gage: "The  dry  goods,  carpets,  hats,  caps,  clothing,  notions, 
gentlemen's  and  lailies'  furnishing  goods,  queensware,  groce- 
ries, and  all  other  goo<1s,  wares,  and  merchandise  constituting  the 
stock  in  trade  heretofore  owned  by  Francis  M.  Brown,  and  con- 
tained in  the  store-room  and  cellar  belonging  to  and  part  of  the 
west  room  on  the  street-grade  floor,  known  as  the  '  Boyce  Block,^ 
on  the  north  side  of  East  Main  street,  in  the  city  of  Muncie, 
in  said  county  and  State,  and  also  all  of  the  wool,  rags,  feath- 
ers, and  other  country  produce,  and  all  of  the  show  and  display 
cases,  and  store  furniture  and  fixtures,  and  gns  fixtures,  and  all 
other  property  of  whatever  kind  in  said  store-room,  situate  as 
aforesaid,  and  all  of  the  promissory  notes  and  book-accounts  now 
owned  by  the  said  mortgagor,  for  indebtedness  growing  out  of 
the  mortgagor's  mercantile  business."  It  is  recited  in  the  mort- 
gage, among  other  things,  that  "  it  is  hereby  stipulated,  ex-* 
prcsrjy,  as  the  true  intent  of  this  mortgage,  to  prefer  the  said 
claim  of  the  said  Cornelia  A,  Brown  as  heroin  described,  over 
and  above  all  other  of  the  said  Francis  M.  Brown's  indebted- 
ness." There  is  also  in  the  mortgage  this  agreement:  "  It  is 
agreed  and  understood  by  and  between  tlie  parties  to  this  mort- 
gage, that  the  said  Francis  M.  Brown  shall  retain  possession  of 
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all  of  said  merchandise  and  personal  property  hereby  mort- 
gaged, and  maj  continue  selling  and  disposing  of  the  said  mort- 
gaged merchandise  for  cashyas  heretofore,  until  all  of  said  debts 
shall  become  due,  or  until  such  preference  mortgagee,  Cornelia  A. 
Brown,  shall  demand  possession  thereof,  ivliich  she  may  at  any 
time  hereafter  do ;  but  that  said  Francis  M.  Brown  shall, at  the 
end  of  each  and  every  calendar  month  hereafter,  fully  and  hon- 
estly account  for  all  of  the  proceeds  of  such  sales,  and,  after  de- 
ducting therefrom  necessary  expenses  of  conducting  such  busi- 
ness, shall  pay  over  the  remainder  to  the  mortgagee/^  Subse- 
quent to  the  execution  of  the  mortgage  to  the  appellee,  Francis 
M.  Brown  executed  a  mortgage  to  the  Muncie  National  Bank, 
which  it  accepted  with  actual  knowledge  of  the  prior  mortgage. 
The  bank  brought  suit  to  foreclose  its  mortgage  on  the  second 
day  of  February,  1885,  and  asked  for  the  ap{K>intment  of  a 
receiver.  In  accordance  with  the  prayer  of  the  complaint, 
Marcus  S.  Claypool  was  appointed  a  receiver,  and  as  such  took 
possession  of  the  store  and  goods,  Cornelia  A.  Brown  brought 
this  suit  after  the  bank  had  filed  its  complaint  and  secured  a 
receiver.  The  mortgagor  made  default,  and  damages  were 
assessed  against  him.  After  this  had  been  done,  the  bank  filed 
a  cross*complaint,  and,  in  conjunction  with  the  receiver,  filed  a 
motion  to  set  aside  the  default  against  Brown.  At  the  same 
time,  the  other  appellants  were  admitted  to  defend,  and  were 
allowed  to  assail  the  appellee's  mortgage.  The  trial  court  bus- 
taineii  the  motion  to  set  aside  the  default  as  to  Francis  M. 
Brown,  and  entered  an  order  setting  it  aside. 

The  first  proposition  argued  by  appellant's  counsel  is  thus 
stated :  ^^  The  mortgage  was  not  entitled  to  be  put  of  record, 
and  therefore  was  never  recorded."  The  argument,  of  which 
this  proposition  is  the  foundation,  rests  on  the  testimony  of  the 
notary  public  by  whom  the  acknowledgment  of  Francis  M. 
Brown  was  taken.  From  that  testimony  it  appears,  that  the 
notary  borrowed  a  seal  in  1871,  and  used  it  in  authenticating 
his  o£Scial  certificates,  but  did  not  use  it  in  this  particular 
instance.  The  seal  which  he  attached  to  the  certificate  annexed 
to  the  appellee's  mortgage  was  obtained  at  the  o£Sce  where  the 
mortgage  was  written.  The  designs  of  the  seals  are  somewhat 
unlike,  and  the  words  differently  arranged.    The  words  of  one 
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are, ''  Notary  Public,  Seal,  Indiana ;"  and  those  of  the  other 
are,  '*  Notary  Public,  Delaware  Co.,  Ind."  It  cannot  be  as- 
Bucued  that  there  was  no  seal,  since  there  was  a  seal  actually 
impressed  upon  the  pa|)er.  On  the  face  of  the  instrument,  the 
certificate  was  perfect  in  form  and  in  authentication.  We  cannot, 
therefore,  hold  that  there  was  no  acknowledgment.  The  utmost 
that  can  be  asserted  is,  that  the  notary  public  did  not  do  his 
duty  as  the  law  requires,  by  attaching  the  seal  he  was  aocus- 
torae<l  to  use.  He  did,  in  fact,  take  the  acknowle<1gment  of  the 
mortgagor ;  he  did  execute  and  sign  the  proper  certificate ;  and 
he  did  affix  a  seal  to  the  certificate.  If  the  acknowledgment 
must  be  condemned,  it  is  because  the  officer  did  wrong  in  using 
a  seal  not  his  own.  No  one  can  perceive  how  this  breach  of 
duty  could  have  worked  injury  to  any  person  in  the  world. 
Whether  the  one  seal  or  the  other  was  used,  did  not  add  to  or 
take  from  the  certificate  any  real  efficacy.  If  the  notary,  two 
hours  before  the  acknowledgment,  had  thrown  away  his  old 
seal  and  adopted  another,  certainly  no  real  harm  to  any  person 
could  have  been  done.  Nor  is  it  easy  to  see  how  the  mere  use 
of  one  seal  instead  of  another,  where  both  are  mere  general 
seals  without  any  peculiar  marks  or  names,  could  do  anybody 
any  harm.  Courts  ought  not,  as  it  seems  to  us,  to  strike  down 
a  mortgage  for  such  a  breach  of  duty,  unless  the  law  impera- 
tively requires  it.  We  cannot  believe  that  the  law  requires 
such  a  result  in  a  case  where,  as  here,  a  notarial  seal  is  used, 
although  not  the  one  the  notary  kept  for  use. 

We  have  examined  the  cases  of  Mason  v.  Brock,  12  111.  273 ; 
Buell  v.  Inoin,  24  Mich.  163 ;  JUcKellar  v.  Feck,  39  Tex.  381  ; 
lEnckleyv.  G^Farrdj  4  Blackf.  185;  Dumont  y,  ifcOracken, 
6  Id.  355 ;  ifaxey  v.  Tf^«,  25  Ind.  1 ;  Pope  v.  Cutler,  34 
Mich.  151,  and  IVdmore  v.  Laird,  5  Biss.  160,  and  our  conclu- 
sion is  that  they  are  not  of  controlling  force,  for  in  none  of  those 
cases  was  the  question  presented  as  it  is  in  the  case  before  us. 
Here,  a  notarial  seal  was  actually  used,  and  the  mistake  of  the 
officer  consisted  simply  in  using  one  not  his  own. 

The  case  that  most  nearly  approaches  the  present,  is  that  of 
McKeUar  v.  Peck,  supra,  where  the  seal  of  the  clerk  was  used  ; 
but  conceding  that  the  decision  there  made  was  correct,  which 
we  doubt,  it  is  obvious  that  it  is  not  fully  in  point  here.     If 
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there  had  been  no  seal  at  all,  or  if  the  seal  had  not  been  an 
appropriate  notarial  seal,  a  very  different  question  would  oon- 
frout  us.  Even  in  such  a  case,  however,  it  is  doubtful  whether 
the  error  was  a  fatal  one,  since  there  are  very  res|iectable  au- 
thorities justifying  the  conclusion  that  the  mistake  was  one 
that  miglit  be  cured  by  amendment :  Jordan  v.  Oorey^  2  Ind. 
385;  Huider  v.  BurnmnOt,  66  Id.  223;  AmM  y.  Nye,  23 
Mich.  293 ;  Sonfield  v.  Thompson,  42  Ark.  46.  If,  however, 
we  are  wrong  in  our  conclusions  upon  tiiis  point,  it  would  not 
change  the  result,  for  it  would  not  lead  to  a  reversal.  There 
was  no  pleading  attacking  the  certificate  of  the  notary  public, 
and  therefore  no  issue  under  which  a  defense  founded  on  the 
use  of  another's  seal  in  attesting  the  certificate  was  available. 
There  is  a  seal  attached  to  the  certificate.  It  is  the  seal  of  a 
notary  public,  and  it  has  no  {peculiar  marks  indicating  that  it 
was  not  the  seal  of  the  officer  by  whom  it  was  used.  It  is  a 
general  seal,  and  such  as  our  law  recognizes  as  valid:  Lange  v. 
Stale,  93  Ind.  114.  The  presumption  is  that  the  officer  did  his 
duty,  and  this  presnmption  is  aided  by  the  indications  apparent 
on  the  face  of  the  instrument.  In  order  to  entitle  the  {larties 
assailing  the  mortgage,  to  avail  themselves  of  any  breach  of 
duty  on  the  part  of  the  officer,  it  was  necessary  for  them  to 
affirmatively  plead  the  facta  constituting  the  breach. 

It  is  true  that  the  complaint  avers  that  the  mortgt^  was 
acknowledged  and  recorded,  and  that  this  averment  is  met  by 
the  general  denial,  but  we  do  not  think  that  this  denial  did  more 
than  require  the  plaintiff  to  produce  an  instrument  showing  on 
its  face  due  execution,  acknowledgment,  and  r^istry.  The 
presumption  in  favor  of  the  official  acts  of  the  notary,  aided,  as 
it  was,  by  the  indications  on  the  face  of  the  instrument,  made 
a  prima  fade  caae.  This  prima  facie  case  stands  until  over* 
thrown :  Bates  v.  Pricket,  6  Ind.  221  It  cannot  be  overthrown, 
in  any  event,  without  some  pleading  attacking  the  conduct  of 
the  officer,  since  all  that  the  general  denial  required  of  the 
plaintiff  W3S  the  production  of  an  instrument  perfect  on  its 
face,  and  bearing  the  seal  and  signature  of  an  officer,  appar* 
ently  regular  and  in  due  form.  We  have  many  analogous 
oases,  in  which  it  is  held  that  an  unverified  general  denial  does 
no  more  than  impose  upon  the  plaintiff  the  duty  of  producing 
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an  instrument  perfect  in  form.  These  cases  certainly  apply, 
where,  as  here,  there  is  neither  imperfection  nor  irregularity 
apparent  on  the  face  of  the  iustnimenty  but  where,  in  order  to 
establish  an  irregularity,  it  is  nece&sary  to  investigate  the  official 
acts  of  a  public  officer.  The  case,  therefore,  is  much  stronger 
than  one  in  which  the  mistake  or  irregularity  grows  out  of  the 
acts  of  a  {Mirty.  It  seems  quite  clear  to  our  minds  that  such  a 
field  of  investigation  ought  not  to  beo))encd  without  an  affirma-r 
tive  pleading,  challenging  the  conduct  of  the  officer  whose  acts 
are  assailed.  Any  other  rule  would  defeat  the  purpose  of  our 
oode,  which,  as  is  well  known,  is  to  require  such  pleadings  as 
will  fairly  inform  a  party  what  he  is  expected  to  meet. 

Counsel  thus  state  their  second  proposition :  **  The  decree  for 
the  sale  of  the  property  is  void/'  The  argument  made  in  su{>- 
port  of  this  proposition  is  that  the  pn>perty  was  in  the  hand^ 
of  a  receiver  appointed  by  the  court  in  the  suit  brought  by  the 
bank.  Whatever  of  force  there  might  be,  if  the  point  had  first; 
been  appropriately  made  in  the  trial  court,  there  is  none  in  it  as 
made  in  this  court.  It  seems,  indeed,  that,  under  our  decisions, 
the  point  wouhl  not  have  been  well  taken  in  the  trial  court.  Sq 
far  as  the  complaint  demanded  a  personal  judgment  against  the 
mortgagor,  and  a  declaration  of  the  lien  of  the  mortgage,  it  was 
undeniably  good:  Ohioy  etc.^  Co.  v.  IfickleeSf  71  Ind.  271; 
RaUroad  Ch.  v.  IldlvU,  92  Id.  637 ;  GUbeH  v.  McCorUe,  110 
Id.  215.  But,  however  this  may  be,  we  regard  it  as  clear,  that 
the  complaint  cannot  be  successfully  attacked  by  the  assignment 
of  errors  on  the  ground  that  the  property  was  in  the  possession 
of  a  receiver.  The  mortgagee  undoubtedly  had  a  right  to  i^ 
judgment,  and  to  have  her  lien  established,  and  to  that  extent, 
at  least,  if  not  to  a  much  greater,  her  complaint  was  good.  If 
good  only  to  the  extent  stated,  it  would  repel  even  a  demurrer : 
Bayless  v.  Olenriy  72  Ind.  5.  It  certainly  will,  therefore,  repel 
an  attack  made  for  the  first  time,  af\er  the  finding. 

The  thinl  proposition  of  counsel  is  this:  ''The  mortgage  is 
void  for  uncertainty;  also,  because  it  provides  for  continued 
possession."  Although  the  proposition  is  in  form  single,  in 
sul>stance  it  is  double.  The  first  pro|K)sition  refers  to  the 
description  of  the  mortgaged  property.  The  question  involved 
has  often  been  before  this  court,  and  descriptions  much  less 
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specific  have  been  held  suiBcient :  Duhc  v.  Strickland^  43  Ind. 
494  ;  Ebberle  v.  Mayer,  51  id.  235 ;  Hums  v.  JlarriH,  6(>  M.  5;]<* ; 
Zdiner  v.  Aullmanj  74  Id.  24«  These  decisions  are  well  sus- 
tained. The  authorities  are  collected  io  an  article  in  24  Cent. 
Law  J.  339y  where  many  cases  very  like  the  present,  will  be 
found.  The  second  proposition  involved  in  the  general  state- 
ment, is  based  upon  cases  which  hold,  that  where  a  mortgage 
clothes  the  mortgagor  with  authority  to  retain  i>ossession  of  the 
property  and  sell  it  in  the  ordinary  course  of  business,  it  is 
fraudulent  and  void  as  to  creditors.  It  is  quite  douiitful  whether 
the  mortgage  of  the  appellee  falls  within  those  cases,  since  it 
provides  that  sales  shall  be  made  for  the  benefit  of  the  mortgagee; 
but  we  need  not  discuss  this  question,  for,  under  our  statute, 
fraud  is  a  question  of  fact,  and  cannot  be  decided  uiK>n  the  face 
of  a  mortgage  authorizing  the  mortgagor  to  sell  the  mortgaged 
property.  We  cannot  hold  that  a  provision  in  a  chattel  mort- 
gage, vesting  the  right  of  disposition  in  the  mortgagee,  vitiates 
the  mortgage,  for  our  statute  and  our  decisions  declare  a  very 
different  rule:  McLaughlin  v.  Ward,  77  Ind.  383;  Morris  v. 
Stem,  80  Id.  227 ;  3IcFadden  v.  Hopkins,  81  Id.  459  ;  Louihain 
V.  iniler,  85  Id.  161;  Berghoff  y.  McDonald,  87  Id.  549; 
McFadden  v.  Fritz,  90  Id.  590 ;  Dessar  v.  Field,  99  Id.  648 ; 
&ix  V.  SadUr,  109  Id.  254. 

The  fourth  proposition  of  counsel  is  thus  expressed  :  ^'Taking 
personal  judgment  for  $15,490,  merged  the  suit  into  that 
judgment."  We  cannot  assent  to  this  doctrine.  We  know  of 
no  principle  upon  which  it  can  be  held,  that  a  party  who  sues 
on  a  note  and  mortgage,  i^  precluded  from  obtaining  a  decree  of 
foreclosure,  by  taking  a  judgment  for  the  amount  due,  in  a  case 
where  the  decree  for  the  foreclosure  is  prevented  by  the  inter- 
position of  intervening  creditors.  We  concede  as  broadly  as 
can  be  claimed,  the  rule  that  a  party  cannot  split  his  demands, 
but  must  recover  in  one  action :  Crosby  v.  Jcroloman,  37  Ind. 
277 ;  City  v.  Hudnut,  [S.  Ct.  Ind.,  November  1, 1887,]  and  cases 
cited.  But  there  was  here  no  splitting  of  demands.  There  was 
one  suit,  and  all  the  damages  were  assessed,  so  that  the  rule  can 
have  no  application.  We  suppose  it  to  be  well  settled,  that  a 
personal  judgment  may  be  taken  on  a  promissory  note,  secured 
by  a  mortgage,  in  an  independent  action,  and  that  a  foreclosure 
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of  the  mortgage  may  be  secured  iii  a  Bubsequent  suit  We  can- 
not oouceivc  \A\y  a  plaintiff  cannot  enter  a  personal  judgment 
on  one  day  of  the  term^  and  on  a  subsequent  day  enter  a  decree 
of  foreclosure,  even  in  a  case  where  the  decree  is  not  postiK>ned 
by  the  action  of  intervening  creditors.  The  judgment  merges 
the  cause  of  action  so  that  no  second  judgment  can  be  obtained ; 
but  it  does  not  merge  the  mortgage  security.  The  authorities 
go  so  fur  as  to  hold  that  the  decree  of  foreclosure  does  not  merge 
the  lien  of  the  mortgage,  although  it  merges  the  mortgage  as  a 
cause  of  action :  Teal  v.  Hinchman,  69  Ind.  379 ;  Evanmnlle, 
dc,  Co.  V.  8UiU,  73  Id.  219;  Manru  y.  Bank,  Id.  243-246; 
Pence  w.  Armdrong,  95  Id.  191-207  ;  Gartisv.  Gooding,  99  Id. 
4->-51.  But  here,  there  was  no  decree  of  foreclosure,  so  that 
there  was  not  even  a  merger  of  the  mortgage  as  a  cause  of  action, 
and  surely  the  lien  continued  until  foreclosed.  If  the  lien  con- 
tinued until  foreclosed,  then  it  is  not  possible  that  it  could  have 
been  merged  by  a  simple  personal  judgment.  A  personal 
judgment  cannot  drown  the  mortgage  security;  nothing  but  a 
decree  of  foreclosure  can  do  so  much ;  and  until  this  drowning 
takes  place  there  can  be  no  merger.  A  personal  judgment  does 
not  extinguish  the  mortgage  lien,  and,  until  extinguished,  it  is 
enforceable  by  a  decree.  Counsel  loose  sight  of  the  fact  that,  in 
every  case  like  this,  there  are  two  distinct  things,  a  debt,  and 
the  mortgage  securing  it.  A  personal  judgment  does  not  ex- 
tinguish the  debt,  although  it  merges  it  as  a  cause  of  action. 
But,  while  there  is  a  merger  of  the  debt  in  the  ])ersonal  judgment, 
the  lien  of  the  mortgage  remains  unaffected.  The  mortgage  will 
sustain  a  suit  for  a  decree  of  foreclosure,  although  there  may  be 
a  personal  judgment.  Until  there  is  a  foreclosure,  there  is  no 
judgment  merging,  or  even  impairing,  the  mortgage  security. 

The  trial  court  sustained  the  motion  of  the  appellee  to  strike 
out  all  evidence  tending  to  prove  that  the  mortgage  executed  to 
the  appellee,  was  fraudulent.  The  Muncie  National  Bank  is 
not  in  a  situation  to  complain  of  this  ruling,  for  in  the  mortgage 
which  it  aocepte<l,  that  executed  tp  the  appellee  is  recognized 
as  valid.  It  is  recited  in  the  former  mortgage  that  'Mt  is  ex- 
pressly stipulated  herein,  that  this  mortgage  is  made  second  and 
subsequent  to  that  of  one  executed  to  Cornelia  A.  Brown  and 
John  C.  Jenners  to  secure  the  payment  of  certain  of  the  indebt- 
Vou  XXXVI.- 
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edness  of  the  said  Francis  M.  Brown  to  them  and  each  of  them, 
as  described  in  said  mortgage.''  Having  treated  the  mortgage 
as  a  valid  one,  the  hank  cannot  be  aIloT«ed  to  assail  it  on  the 
ground  tiiat  it  was  made  with  the  intent  to  defraud  creditors : 
Rennick  v.  Bank^  8  Ohio,  535 ;  Irwin  v.  LongworUi,  20  Id. 
58 1 ;  Bump,  Fraud.  Conv.  465. 

The  cross-complaint  is  good  as  against  Francis  M.  Brown. 
Jt  is  not  good  as  against  the  appellee,  so  far  as  it  attempts  to 
charge  her  with  fraud;  but  it  is  good,  in  so  far  as  it  shows  that 
she  claimed  an  interest  in  the  property  in  controversy.  The  de- 
murrer to  it  was  therefore  properly  overruled.  But,  in  overrul- 
ing this  demurrer,  the  trial  court  did  not  decide  that  it  would 
receive  evidence  tending  to  prove  that  the  mortgage  was  exe- 
cuted to  defraud  creditors.  A  court,  in  passing  upon  a  demur- 
rer, does  not  decide  in  advance,  what  evidence  will  or  will  not 
be  received ;  nor  is  a  court  bound  to  adhere  to  its  decision,  for 
it  is  well  settled  that  it  may  reconsider  a  ruling  on  demurrer  and 
rectify  an  error.  It  cannot,  therefore,  be  justly  assumed  that 
the  court  misled  the  appellants.  A))arty  who  files  a  bad  plead- 
ing, and  not  the  court,  is  in  fault.  The  appellants  were  in  fault 
in  not  making  their  cross-complaint  sufficient  for  all  tliat  they 
desired  it  to  accomplish ;  and  we  cannot  conceive  how  the  trial 
court  can,  with  j  ustice,  be  censured  for  not  giving  them  more  than 
their  pleading  entitled  them  to  demand.  As  there  was  no  plead- 
ing entitling  the  appellants  to  introduce  the  evidence  struck  out, 
we  cannot  condemn  the  ruling  of  the  trial  court. 

Judgment  affirmed. 


Why  a  aeoi  u  required.  In  Ifowm 
T.  Broehy  12  III.  273,  a  notarjr  public 
used  a  mere  8cro!l,  and  this  was  held 
not  sufficient.  In  passing  upon  the 
question,  the  court  said,  "In  our 
opinion,  the  certificate  of  the  notarj 
Is  fatally  defcctiTe.  The  statute 
imperatiTelj  requires  it  to  be  under 
his  official  seal.  It  makes  the  affixing 
of  the  official  seal  an  indispensable 
part  of  the  certificate.  Without  the 
seal,  the  certificate  is  incomplete  and 
imperfect.  It  has  no  yal  iditjr  or  efficacj, 
unless  the  seal  is  added.    It  might  as 


well  be  insisted,  that  a  irrit  of  error  is- 
sued from  this  court,  whichiras  not  un- 
der the  seal  of  the  court,  irould  bo  val  id, 
or  to  saj  that  a  certificate  of  ac- 
knowledgment bj  a  notary  need  not  be 
evidenced  by  his  notarial  seal.  The 
same  authority  that  requires  the  pro- 
cess to  be  under  the  seal  of  the  court, 
directs  the  certificate  to  be  under  the 
official  seal  of  the  notary.  The  courts 
haye  no  more  power  to  dispense  with 
the  requirements  of  the  statute  in  the 
one  case  than  in  the  other.  It  is  only 
by  the  force  of  the  statute,  that  the 
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certificate  of  a  notarr  lias  anj  efTecty 
18  evidence  of  the  execution  of  a 
deed ;  and  the  statute  requires  it  to 
be  under  the  official  seal  of  the  officer. 
A  certificate,  which  ii  nut  vesified  b*' 
his  seul  of  office,  derives  no  force  or 
efficac*7  from  the  statute.  We  cannot 
say  that  the  seal  is  a  mere  formality 
tliat  adds  nothing  to  the  dignity  or 
solemnity  of  the  instrument.  It  is 
enough  that  the  law  positively  re- 
quii*cs  it.  The  propriety  of  the  re- 
quisition rests  with  the  legislature. 
A  notary  is  empowered  to  take  the 
acknowledgment  of  a  deed  and  certify 
the  same  under  his  official  seal.  He 
has  no  power  to  do  it  in  any  other 
manner.  If  he  has  no  notarial  seal, 
with  which  to  authenticate  his  official 
acts,  he  is  destitute  of  any  authority 
to  certify  the  acknowledgment  of  a 
deed.  He  must  procure  an  official 
seal,  before  the  authority,  conferred 
on  him  to  take  the  acknowledgment 
of  deeds,  attaches.  He  cannot  make 
use  of  a  scroll  or  private  seal  for  the 
purpose  of  authenticating  aoertificate 
of  acknowledgment.  The  provisions 
of  law  allowing  certain  officers  to  ase 
private  seals  until  they  should  be 
provided  with  public  seals,  had  no 
application  to  a  notary.  He  has  to 
provide  himself  with  an  official  seal. 
It  is  not  furnished  him  by  the  pubU& 
The  statute  is  silent  as  to  the  form 
and  character  of  the  seal.  He  may 
adopt  a  seal,  with  such  an  inscription 
as  his  judgment  may  dictate  or  his 
fancy  suggest.  It  must,  however,  be 
capable  of  making  a  definite  and  uni- 
form impression  on  the  paper  on 
which  the  certificate  is  written,  or  on 
some  tenacious  substance  attached 
thereto,  so  that  when  a  question  arises 
as  to  the  genuineness  of  an  authenti* 
cation,  it  may  be  determined  by 
reference  to  the  seal  in  the  possciision 
of  the  officer.''  Consequently  the 
acknowledgment   of    a  deed    by  a 


married  womnn,  not  having  been 
attested  by  the  seal  of  a  notary,  was 
held  invalid.  (See  also,  citations, 
infra.) 

Ktnd  of  Meal.  A  notary  public 
cannot  use  a  court  seal  to  authenticate 
his  official  acts:  Afe Keller  t.  Peekj  39 
Texas,  3S1.  The  purpose  of  his  having 
a  seal,  is  to  authenticate  his  acts,  and 
there  is  no  other  reason  for  his  having 
one:  Siephens  v.  Williamtt,  4G  Iowa, 
540;  see  TunUr.  TriMrou,  10  Id.  305. 
The  seal  must  be  such  as  will  make  a 
distinct  impression  upon  paper ;  and 
a  mere  scroll  in  ink  u]>on  the  paper 
or  wafer,  is  not  sufficient :  Si*'phenB  ▼. 
WiUianu,4Q  Iowa,  540;  citing  Gaye 
T.  Dubuque  d  Paeifie  R.  R,  11  Id. 
310;  Binrkley  v.  (/Farrell,  4  Blackf. 
185;  Miuon  r.  Broek,  tupra;  Richard 
T.  Boiler.  6  Daly,  460 ;  s.  c.  51  How. 
Pr.  371 ;  and  the  certificate  of  a 
county  clerk,  who  is  authorized  to 
certify  to  the  official  character  of  the 
notary,  will  not  cure  the  absence  of 
his  seal  from  his  certificate:  Stephen$ 
T.  WUlicuM,  mpra,  A  printed  seal  is 
of  no  effect:  Richard  v  .Boiler^  eupra; 
Ron  T.  BedeUy  5  Duer,  462.  Concern- 
ing the  form  of  the  seal,  see  the 
quotation,  auprOf  from  Maaxm  ▼. 
Broek. 

In  CollinM  T.  .Boyd,  5  Dana,  316,  it 
was  held,  that  an  officer  might  affix 
to  a  certificate  of  acknowledgment,  a 
seal  which  h»  was  accustomed  to  use 
as  his  official  seal,  though  he  described 
it  in  the  attestation  clause  as  '*  his 
private  seal,"  no  seal  of  the  office 
having  been  provided. 

In  Langer.SUde,  95  Ind.  114,the 
seal  used  had  the  following  only  upon 
it :  '*  Notary  Public,  Seal,  Indiana.** 
Tlie  statute  required  ''such  a  seal  as 
will  stamp  upcm  paper,  a  distinct  im- 
pression,  in  words  or  letters  suffi- 
ciently indicating  his  official  character, 
to  which  may  be  added  such  other  de- 
vice as  he  may  choose.^'    The  court 
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held  the  seal  sufficient,  saying:  **  We 
think  the  seail  does  iudicate  the  offi- 
cial  character  of  the  officer,  and  that 
18  all  the  statute  requires.  The  statute 
does  not  require  that  the  seal  shall 
state  the  name  of  the  ouuntj  in  which 
the  notary  resides  or  for  which  he 
was  ap|)ointed."  See  Pieree  ▼.  ItuUdhf 
lOG  U.  S.  546. 

J.  P:%  BeaL  A  justice  of  the  peace 
is  not  required  to  use  anything  but  a 
scroll;  and  there  is  no  presumption 
that  he  has  an  official  seal :  Dumoni  ▼. 
McCraeJcefi,  tf  Blackf.  355. 

**Oiven  under  nuf  hand  tmd  official 
$adJ*  It  is  not  necessary  to  state  that 
the  certificate  is  giren  under  his  hand 
and  seal,  when  the  seal  and  signature 
are  in  fact  affixed :  Harrington  t.  Fitk^ 
10  Mich.  415.  Nor  is  it  necessary  to 
say  it  was  given  under  an  **  official " 
seal,  if  the  notarial  seal  is  in  fact 
affixed ; "  under  seal ''  being  sufficient  : 
M^rt  ▼.  TUman,  33  111.  358;  Monroe 
T.  ArUdge,  23  Texas,  478 :  CbiUra,  Wet- 
more  ▼.  Laird,  5  Biss.  160.  Where 
the  phrase  used  was  *'  Given  under  my 
hand  of  office,"  it  was  held  sufficient ; 
for  every  person  mnst  know  what  was 
meant:  NiehoU  v.  Stewart,  15  Texas, 
22G. 

27ie  IMS  of  wax.  "Formerly,  wax 
was  the  most  convenient  and  the  only 
material  used  to  receive  and  retain 
the  impression  of  the  seal.  Hence  it 
was  sad:  Sigiilum  esf  eera  imprena; 
quia  eera,  ttns  m/irewfoiie^  non  ed 
eigiUum,  But  this  is  not  an  allegation 
that  an  impression  without  wax  is  not 
a  seal,  and  for  this  reason  courts  have 
held  that  an  impression  made  on  wafers 
or  other  adhesive  substance  capable 
of  receiving  an  impression,  will  come 
within  the  definition  of '  eera  tmpresso.' 
If,  then,  wax  be  construed  to  be  merely 
a  general  term,  including  within  it 
any  substance  capable  of  receiving  and 
retaining  the  impression  of  a  seal,  we 
cannot  perceive  why  paper,  if  it  have 


that  capacity,  should  not  as  well  b« 
included  in  the  category.  The  simple 
and  powerful  machines  now  used  to 
impress  public  seals,  do  not  require 
any  soft  adhesive  substance  to  receive 
or  retain  their  impression.  The  im- 
pression made  by  saclra  power  on 
paper,  is  as  well  defined,  or  durable, 
and  less  likely  to  be  destroyed  or  de- 
faced by  vermin,  accident  or  intention, 
than  that  made  on  wax.  It  is  the  seal 
which  authenticates  and  not  the  sub- 
stance on  which  it  is  impressed;  and 
when  the  court  can  recognise  its  iden- 
tity, they  should  not  be  called  upon 
to  analyse  the  material  which  ex- 
hibits it  :'*  Paiow  V.  Roberts,  13  How. 
472.    This  was  said  of  a  court's  seal. 

Of  a  Norway  notary's  seal,  it  was 
said :  **  The  use  of  wax  or  some  other 
adhesive  substance,  upon  whicli  the 
seal  of  a  public  officer  may  be  im- 
pressed, has  long  ceased  to  be  regarded 
as  important  It  is  enough,  in  the 
absence  of  positive  law  prescribing 
otherwise,  that  the  impress  of  the  seal 
is  made  upon  the  paper  itself,  in  such 
a  manner  as  to  be  readily  identified 
upon  inspection:"  Pieree  v.  Indaeth, 
106  U.  8.  546. 

Place  to  attack  eeal.  **  If  the  certifi- 
cate be '  under  his  hand  and  seal  of 
office,'  it  is  sufficient,  and  it  cannot  be 
of  any  importance  where  the  seal  is 
affixed.  It  may  be  at  the  beginning, 
at  the  end,  or  anywhere  U|K>n  the 
margin,  or  it  might  be  appended  by  a 
ribbon,  after  the  manner  of  the  sealing 
of  ancient  charters.  The  officer  is  not 
required  to  certify  to  the  sealing,  but 
it  u  sufficient  if  the  seal  be,  in  fact, 
affixed  and  the  name  signed.  Un- 
questionably, therefore,  if  the  seal  had 
been  placed  where  it  is,  and  the  sig- 
nature only  at  the  bottom  of  the  last 
part  of  the  certificate,  the  whole  would 
have  been  sufficiently  verified.  I  do 
not  think  it  is  any  le^s  so  by  reason  of 
the   words  *in  teetimonium  veritaiit,* 
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vith  the  signature  opiHMite  the  seal, 
between  the  two  parts  of  the  ceriiti- 
cate.  The  whole  may,  irith  propriety, 
be  regarded  as  one  certiHcaie,  once 
sealed  and  twice  signctl.  I  adopt  this 
conclusion  the  more  readily,  because 
the  objection  is  merely  format ;  the 
oertiticate,  in  its  present  form,  fur- 
nishing all  the  sectirity  againit  error, 
and  ini|KMing  npon  the  notary  all  the 
resfionsibility  whicii  it  would  do  if 
another  seal  were  added.  ♦  ♦  ♦  * 
The  caiie  most  nearly  resembling  the 
present,  of  any  to  which  our  attention 
has  been  called,  is  that  of  Tke  Stale  f, 
(hyU,  3:)  Me.  427.  In  that  case,  a 
complaint  and  ju8tice*8  warrant  in 
pursuance  of  it,  were  written  on  the 
same  piece  of  paper,  and  the  only 
seal  was  at  the  end  of  the  justice*8 
signature  to  the  complaint,  the  war- 
rant being  written  beneath  it  It  was 
held  that  the  warrant  was  suiBcietitly 
sealed.  These  authorities,  particu- 
larly the  last,  justify  the  admission  ot 
the  certificate  of  the  notary,  espe- 
cially as  such  certificate  furnishes  pre- 
sumptive proof  only  of  the  facts  con- 
tained in  it,  concluding  neither  of  the 
parties:"  Olcott  v.  Ttoga  R.  R.  Co^ 
27  N.  Y.  546 ;  affirming  40  Barb.  179. 
Recording  MmU.  Necessarily  deeds 
and  mortgages  must  be  acknowledged 
before  an  officer  authorized  to  take 
the  acknowledgment,  and  if  he  have 
a  seal,  he  must  affix  it  to  his  certifi- 
cate of  acknowledgment.  When  the 
deed  or  mortgage  is  recorded,  it  is  dif- 
ficult or  impossible,  in  fact,  to  record 
the  impression  made  by  the  seal. 
What  eflect  has  this  on  the  record? 
Said  the  court,  in  OHffin  v.  Sheffisld, 
3S  Miss.  350,  "the  statute  of  registra- 
tion <loos  not  contemplate  the  record- 
ing of  the  impression  of  a  public  seal ; 
and  hence  it  is  no  objection  to  the 
admission  in  evidence  of  a  certified 
copy  of  a  recorded  dceil,  that  a  copy 
of  the  impression  of  the  official  seal  of 


the  officer  who  took  the  acknowledg- 
ment of  the  grantor  does  not  appear 
on  it,  if  it  be  stated  in  the  body  of  the 
certificate  of  acknowledgment  that  it 
was  certified  under  such  ofliciul  seal." 
In  SmUK  V.  DaU,  13  Cal.  510,  it  was 
held  that  the  omission,  in  the  record 
of  a  deed,  to  make  a  copy  of  the  seal, 
or  some  mark  to  indicate  the  seal, 
does  not  vitiate  the  record  ;  but  that 
it  is**  enough  if  it  ap^iear  from  the 
record  that  the  instrument  copied  is 
under  seal."  See  Jonce  v.  Martin,  16 
Cal.  165.  In  PiUney  v.  CtUler,  54  Wis. 
66,  whilst  •citing  the  cases,  it  was  said : 
"Whether  we  would  be  justified  in 
going  to  the  extent  of  these  decisions, 
may  be  doubtful.  It  has  certainly 
been  held  by  other  courts,  that '  when 
the  record  of  a  deed  does  not  show  a 
copy  of  the  Feal  as  such  copies  are 
usually  made  in  records,  the  presump- 
tion is  that  there  was  no  seal  on  the 
original.*  In  the  case  at  bar,  the 
record  does  not  'show  a  copy  of  the 
seal  as  such  copies  are  usually  made 
in  records,'  and  hence  it  must  be 
proved  that  the  corporate  seal  was 
upon  each  of  the  original  deeds  in 
question."  See  Iluey  v.  Van  Wie,  23 
WU.  613. 

Proving  9eaL  The  seal  of  a  court 
of  admiralty,  like  a  national  seal, 
proves  itself.  Accordingly,  the  record 
of  a  court  of  vice-admiralty,  in  Ber- 
muda, purporting  to  be  certified  by 
the  deputy  registrar,  under  the  seat 
of  the  court,  was  held  admissible  iu 
evidence,  without  other  proof  of  au- 
thenticity. In  passing  on  the  ques- 
tion, the  court  said :  '*  The  decree  of 
vice-admiralty  admitted  by  the  judge, 
purfiorted  to  be  under  the  seal  of  the 
court,  and  to  be  certified  bv  the  dep- 
uty registrar.  It  is  contended  by  the 
defendant  that  the  record  was  not 
duly  autliontlcAied.  I  am  of  a  differ- 
ent opinion.  The  decisions  relative 
to  the  adjudications  of  foreign  muni- 
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cipal  courts  mast  be  laid  out  of  the 
question.  The  seals  of  such  courts 
are  never  judicially  recognized,  but 
most  be  proved:  Anon.,  9  Mod. 66; 
Henry  t.  Adey,  3  East.  221 ;  CblUm  ▼. 
J/o^Acv,  5  Id.  473.  The  cases  of  Z)e(a- 
Jieid  T.  Ilamd^  3  Johns.  310 ;  and  Chureh 
▼.  Hubbatt,  2  Cranch,  187,  are  also  of 
this  description.  By  common  consent 
and  general  usage,  the  seal  of  admiralty 
has  been  considered  as  sufficiently 
authenticating  its  records.  No  ob- 
jection has  prevailed  against  the  re- 
ception of  the  decree  of  a  court  acting 
on  the  law  of  nations,  when  estab- 
lished by  its  seal.  The  seal  is  deemed 
to  be  evidence  of  itself,  because  such 
courts  are  considered  as  courts  of  the 
whole  civilized  world,  and  every  per- 
son interested  as  a  party:  Green  v. 
Waller,  2  Ld.  Raym.  893 ;  Peake*s  Ev. 
74;  Swift's  Ev.  7;  The  Maria,  1  Rob. 
Adm.  340.  The  case  of  Yeaton  v.  Fry, 
6  Cranch,  335,  is  not  adverse  to  this 
proposition.  The  seal  of  the  vice- 
admiralty  court  was  not  proved  by 
extrinsic  evidence.  No  stress  could 
have  been  put  on  the  testimony  of  a 
witness  that  he  had  once  received  from 
bb  proctor  a  copy  of  the  proceedings 
in  the  said  court  under  a  similar  seal, 
or  that  similar  papers  had,  by  insur- 
ers and  others,  been  considered  au- 
thentic. Such  evidence  was  too  feeble 
to  establish  the  fact  for  which  it  was 
adduced  on  any  reasonable  foundation. 
The  seal  then  proved  its  own  authen- 
ticity. 'Assuming  the  seal  to  be  gen- 
uine,' said  Gould,  J.,  in  Qrimcold  v. 
Piieairn,  2  Conn.  91,  <  the  fact  (that  it 
was  affix«l  by  a  proper  officer)  must, 
of  course,  be  proved,  unless  the  con- 
trary is  shown.  For  any  higher  evi- 
dence of  the  fact  appearing  upon  the 
face  of  the  record,  than  the  seal  itself 
imports,  is  impossible,  and  to  require 
extrinsic  evidence  of  it,  would  be  to 
subvert  the  rule  itself,  that  a  national 
seal  is  the  highest  proof  of  authen- 


ticity.' These  remarks  are  applicable 
to  the  seal  of  a  court  of  admiralty, 
and  for  this  obvious  reason,  because, 
equally  with  a  national  seal,  it  proves 
itself.  As  to  Gardtre  v.  Qdumbia  /ns. 
Cb.,  7  Johns.  514,  it  professedly 
waives  the  question  before  the  courC 
The  seal  in  that  case  lias  (had)  been 
proved  by  ex  trios' c  evidence.  *  It  is, 
therefore,'  said  Yate.^,  J.,  who  deliv- 
ered the  upinion  of  the  court, '  unnec- 
essary to  notice  the  distinction  urged 
in  the  argument,  between  foreign  mu- 
nicipal tribunals  and  courts  of  admi- 
ralir.' " 

Authentication  under  a  private  seal 
is  of  no  eflect :  Ckureh  v.  Hvbbari,  2 
Cranch,  187. 

In  YeaUm  v.  Fry,  5  Cranch,  335,  It 
was  held,  that  copies  of  the  proceed- 
ings of  the  vice-admiralty  court  of 
Jamaica,  are  admissible  in  evidence, 
when  certified  under  the  seal  of  the 
court,  by  the  deputy  registrar,  who 
was  certified  to  by  the  judge  of  the 
court,  and  he  by  a  notary  public. 

Pro*jf  of  the  official  character  of  a  no* 
tary  public  is  not  necessary.  "  By  tlie 
customary  law  of  nations,  as  well  as 
the  law  merchant,  the  officL'il  acts  of 
a  notary  public  are  authenticated  by 
his  seal :"  Dunn  v.  Adam$,  1  Ala. 
527 ;  and  his  certificate  under  his  no* 
tarial  seal  is  prima  facie  evidence  that 
he  is  a  notary  duly  commissioned: 
JSroinie  v.  Philadelphia  Sank,  6  8.  & 
R.  484. 

Judicial  notice  of  aeaU.  Courts 
will  take  judicial  notice  of  the  seals 
of  notaries  public,  for  they  are  offi- 
cers recognized  by  the  commercial 
law  of  the  world:  Pierce  v.  Indaeth, 
106  U.  S.  54G;  citing  Towneley  r. 
Sumvall,  2  Pet.  179 ;  Chanoine  v.  Jow- 
ler,  3  Wend.  172;  CarUr  v.  Burley,  9 
N.  H.  659 ;  Ilalliday  v.  McDowjall,  20 
Wend.  81.  See  also  Anon,,  12  Mod. 
345;  Wright  v.  Barnard,  2  Esp.  700; 
YeaUm  v.  Fry,  5  Cranch,  335 ;  Bi  ownt 
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T.  PhiUtiUlphia  Bank,  6  S.  A  U.  4S4; 
Porter  v.  Judion,  I  Grar,  175;  IlvUch- 
ton  ▼.  ManningtoTiy  C  Ves.  823  \  U.  S. 
V.  Libby,  1  Wood  &  M.  221.  So 
courts  will  take  judicial  knowledge 
of  the  f;rcat  seal  of  a  foreign  country: 
Unkcd  States  v.  Johns,  4  Dall.  416; 
The  SantUfvna  Trinidad,  7  Wheat. 
2S3;  yi;io/i.,  I)  Mod.  66;  Lincoln  t. 
BattelU,  G  Wend.  475  ;  United  States  r. 
IfV/ncT,  L.  R.  2  Ch.  Ap.  685;  Oris- 
void  V.  nteairn,  2  Conn.  85 ;  Church 
^.llubbart,  2  Cranch,  1S7.  But  the 
courts  will  not  judicially  notice  the 
seal  of  a  goTernment  which  has  not 
been  recognized  by  the  sorereign 
power  of  the  country  under  which 
those  tribunals  are  constituted:  City 
^  Berne  ▼.  Bank  of  England,  9  Ves. 
347;  United  Stales  7.  Palmer,Z\VhesLU 
610.  Such  a  seal  may,  howercr,  be 
proTen  by  the  evidence  of  witnesses: 
United  States  ▼.  Palmer^Z  Wheat.  610, 
634;  The  EstrcUa,  4  Id.  298.  See 
Haifield  ▼.  /omesois  2  Munf.  53,  70, 
71. 

So,  as  we  have  elsewhere  seen,  for- 
eign  admiralty  and  maritime  courts, 
beinj;  the  courts  of  the  civilized 
world,  and  of  co-ordinate  jurisdiction, 
are  judicially  recognized,  and  their 
seuls  need  not  be  proved:  Croudson  y. 
Leonard,  4  Cranch,  435 ;  Ease  t.  lUmf 
Zy,  4  Id.  241,  292;  aurcA  t.  Hubbard, 
2  Id.  187;  Thompson  t.  Stewart,  3 
Conn.  171 ;  Green  v.  Waller,  2  Ld. 
Raym.  891 ;  Anon^  9  Mod.  66. 

So  courts  of  this  country  will  rec- 
ognize the  seal  of  a  court  in  a  sister 
State,  when  the  certificate  of  its  clerk 
or  pi-otlionotary  is  authenticated  by 
the  presiding  judge  thereof:  Clark  v. 
Depew,  25  Pa,  St.  609 ;  Coffee  v.  Neely, 
2  Ileisk.  304.  If  there  be  no  seal, 
the  fact  should  be  stated  in  the  cer- 
tificate of  the  clerk  or  judges;  for 
the  courts  always  presume  that 
another  court  has  a  seal,  unless  it  is  a 
domestic  court :  Kirkland  r.  Smith,  2 


Mart.  (Lx)  N.  S.  497  ;  AUton  v.  Tay- 
lor, 1  Ilayw.  385.  In  such  a  c;se,  the 
seal  should  be  affixed  to  the  clerk's 
certilicitc,  rather  than  to  the  judge's 
anthentication :  Turner  v.  Wadding' 
ton,  3  Wash.  C.  C.  126. 

The  validity  of  a  seal  may  always 
be  contested:  NichoUs  v.  TFe66,  8 
Wheat.  326 ;  Dickens  v.  Beal,  10  Pet. 
682;  MuUen  v.  Morrin,  2  Barr.  86; 
Bradley  v.  Northern  Bank,  60  AU. 
258 ;  Donegan  v.  Wood,  49  Id.  251. 

Notarial  sefds.  A  notary  public  was 
an  officer  known  to  the  common  law, 
and  to  be  one  nsing  a  seal.  It  will  be 
presumed,  therefore,  in  the  absence  of 
proof,  that  the  common  law  is  in 
force  in  another  State  of  the  Union, 
and  that  a  notary  acting  there  has  a 
seal.  If  the  seal  is  not  attached  to 
his  certificate,  it  will  be  Invalid  and 
of  no  force  in  evidence:  Diunont  ▼. 
McCracken,  6  Blackf.355. 

This,  however,  is  rather  a  harsh 
rule  to  enforce  agiinst  a  foreign  no- 
tary ;  for  it  is  well  known  that  in  mt- 
eral  States  notaries  net  without  seals, 
and  are  not  required  to  keep  them. 

It  is  the  general  rule  that  a  notary 
can  act  only  by  and  through  his  seal, 
and  in  the  absence  of  it,  his  acts  or 
statements  cannot  be  proven  by  his 
certificate:  Rindxhoff  v.  ^f alone,  9 
Iowa,  540 ;  Grand  Rapids  v.  Hastings, 
36  Mich.  123;  W^dd  y.  Herman,  69 
Cal.  507;  Jowers  v.  Blandy,  58  Ga. 
383. 

For  this  reason,  a  deposition  will  be 
suppressed,  unless  it  bears  the  official 
seal  of  a  notary  :  Stephens  r.  Williams, 
46  Iowa  540.  So,  an  affidavit :  Tunit 
V.  Withrow,  10  Iowa,  305 ;  Stephens  v. 
Williams,  46  Id.  541 ;  Stone  v.  MUler, 
60  Id.  249 ;  Hinckley  v.  0' Parrel,  4 
Black  f.  185.  Sec  Smith  v.  Bondurant, 
74  Ga.  416 ;  Gary  v.  State,  76  Ala. 
78. 

Where  a  statute  made  the  execution, 
acknowledgment,  and    proper  oerti* 
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ficmte  of  a  notaiy  essential  to  tbe  oon- 
▼eyance  of  an  estate  of  a  married 
woman,  the  absence  of  bis  seal  was 
beld  to  render  such  conveyance  Toid; 
for  the  statute  must  be  strictly  pur- 
sued :  Ewald  ▼.  (hrbetij  32  Cal.  493 ; 
Barrett  "f.  Tcwksbury^  9  Id.  14;  ifoi- 
ting$  w,  Vaughn^  5  Id.  315.  Such  a 
certiBcate,  it  was  held,  could  not  be 
corrected  by  the  notary,  nor  by  a 
court  of  equity,  even  though  she  re- 
oeired,  with  her  husband,  a  Taluable 
consideration  for  the  land  conveyed : 
Barrttl  t.  Tealcdfury^  mpra;  Bour$  T. 
ZodbriaA,  11  Cal.  281. 

In  Wisconsin,  it  wassaid  of  a  notary : 
'^  It  is  true  that  he  did  not  affix  his 
official  seal;  but  it  has  frequently 
been  held  tinder  similar  statutes,  that 
the  certi6cate  of  acknowledgment 
need  not  beauti:enticatcd  by  the  no- 
tarial seal.''  That  was  said  of  the 
acknowledgment  of  the  execution  of 
a  deed  taken  by  the  notary :  MaxiceU 
T.  Hartman^  50  Wis.  660;  citing 
Famum  ▼.  Buffam,  4  Cush.  260; 
Learned  v.  RUey,  14  Allen,  109 ;  Baxe 
V.  iirper,  6  Minn.  220;  Thompson  v. 
Morgan,  Id.  292 ;  Fund  OjmmiasUmem 
of  Muskingum  Cb.  ▼.  Olau,  17  Ohio,  542. 

Where  a  notary  public  had  failed 
to  affix  his  seal  to  a  protest,  it  was 
held,  that  he  <*  had  the  right  at  the 
time  (of  the  objection  to  its  ad- 
mission in  evidence)  to  affix  his  seal, 
and  thus  every  diffiailty  would  have 
been  obviated;"  and  that  a  general 
objection  to  the  reception  of  the  pro- 
test inevidence,wa9  non-availing,  the 
absence  of  a  seal  must  have  been 
specifically  pointed  out  if  relied  upon: 
Einditkoqf  v.  Malone,  9  Iowa,  540. 

So  where  a  notary  took  a  depo- 
sition  and  failed  to  attach  his  seal  to 
the  certificate,  he  could  amend  by  at- 
taching his  seal  thereto,  and  the  de- 
position could  tlien  be  used  in  evi- 
dence: Chapman  v.  AUen^lb  Texas, 
282. 


A  statute  provided  that  "  no  nota- 
rial act  shall  be  valid  unless  the  seal 
of  office  be  appended."  A  notary 
affixing  the  seal  of  the  county  court, 
instead  of  his  notarial  seal,  to  the 
ccrtiGcate  of  acknowledgment  of  a 
married  woman  and  her  husband ;  it 
was  held,  that  the  certificate  had  no 
validity  whatever  until  his  seal  of 
office  was  affixed,  and  that  the  fem4 
eoveri  was  at  liberty  to  retract  her 
acknowledgment,  in  any  manner  she 
saw  proper,  ai  any  time  prior  to  $uek 
teal  being  afixed:  McKdiar  v.  Ped^ 
39  Texas,  381. 

That  a  seal  of  the  notary  is  e»- 
sential  to  the  validity  of  his  act,  see 
RichardM  ▼.  Bandolph,  5  Mason,  115; 
UUU  V.  Dodge,  32  Ark.  453  BooO^ 
V.  Oook,  20  111.  l'J9 ;  IMbrwA  v. 
Nkhol,  36  Id.  161 ;  MiUer  v.  Henaham, 
4  Dana,  325 ;  Kemper  v.  Ilughee,  7  B. 
Mon.255;  Buel  v.  Irwin,  25  Mich. 
145 ;  Duaean  v.  Duncan,  1  Watts,  322; 
Bameg  v.  SuUon,  2  Id.  31  ;  MeCrearg 
V.  MeCreary, 9 Rich.£q.34 ;  BallardY. 
Perry,  28  Texas,  347;  Texat  Land  Cb. 
V.  WiUiamB,  51  Id.  51. 

In  a  number  of  cases,  however,  it 
has  been  held  that  a  seal  is  not  essen- 
tial to  the  validity  of  a  certificate  of 
acknowledgment  taken  by  a  notary, 
as  elsewhere  stated,  unless  required 
by  an  express  statute :  Powert  v.  Bry^ 
ani,  7  Port.  (S.  C.)  9 ;  Harriaon  v.  Sim* 
one,  55  Ala.  510 ;  Irving  v.  Brownell, 
11  111.  402;  Tkompeon  v.  Riberteon,  9 
B.  Mon.  383;  Famum  v.  Buffum,  4 
Cush.  260;  ITiompmn  v.  Morgan,  6 
Minn.  292;  Fund  Oummivioner§  v. 
GUm,  17  Ohio,  512;  Jaguet  v.  Weeks, 
7  Watts,  261  ;iS^n<f  National  Bank  v. 
ChtneeUor,  9  W.  Va.  69. 

Where  the  officer  had  failed  to  at- 
tach his  seal  to  the  jurat  of  a  deed  of 
assignment,  and  both  parties,  acting 
in  good  faith,  Fupfiosed  the  deed  was 
properly  acknowledged,  he  was  al- 
lowed to  attach  his  seal  even  after  hb 
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tennofo£Bce  had  expired:  Smith  r. 
Bondurantf  7 -i  Geo,  416;  see  Cb/-y  t. 
State,  7G  Ala.  78. 

EztcvJtioju.  In  The  JEtna  Inswr-' 
once  Comjtany  t.  Stoddiwd,  6  WalL 
556,  an  order  of  sale  on  a  decree  of 
foreclosure  of  a  mortgage,  was  issued 
by  the  clerk  of  the  co  .rt  without  the 
seal  of  the  court  attached.  The  instru- 
ment was  a  mere  copj  of  tbe  decree 
with  the  clerk's  certificate  without  the 
seal  of  the  court  appended,  certifying 
that  it  was  a  true  copy  of  the  original. 
In  an  action  of  ejectment,  this  certi- 
fied copy  was  offered  in  eridence  bj 
the  defendant,  who  claimed  under  the 
Mile  made  by  the  slieriff  under  thb 
copy.  The  court  rerused  to  allow  it 
in  evidence,  and  gave  judgment  for 
the  plaintiff,  who  was  the  judgment 
defendant  in  the  decree,  or  one  claim- 
ing under  him.  On  appeal,  the  judg- 
ment was  affirmed.  The  statute  au- 
thorizing a  sale  by  virtue  of  a  copy 
of  the  decree,  provided  that  "  a  copy 
of  the  order  of  sale  and  judgment 
fihall  be  Iss  led  and  certified  by  the 
clerk  under  the  seal  of  the  court  to 
the  sheriff,  who  shall  there>ipon  pro- 
ceed to  Kell  the  mortgaged  premises," 
etc.  The  court  said:  ''Though  the 
order  of  sale  here  descibed  may  not 
come  under  the  name  of  any  of  the 
recognized  common  law  writs  of  exe- 
cution, as  eapictSy  fieri  faciaSj  or  others 
yet  it  comes  clearly  within  the  func- 
tion and  supplies  the  purpose  of  an 
execition,  that  is,  a  process  issuing 
from  a  court  to  enforce  its  judgment. 
The  statute  recognizes  it  as  such,  and 
requires  that  it  shall  issue  under  the 
seat  of  the  court.  The  sheriff  to 
whom  it  is  directed,  is  required  to 
proceed  '  as  upon  execution.'  If  the 
debt  is  not  satisfied  by  the  sale  of  the 
property  specifically  mentioned  in  the 
order,  it  then  operates  as  a)Wt /oeuu, 
under  which  the  sheriff  is  directed  to 
levy  the  residue,  of  any  other  prop- 
VOL.  XXXVI.- 


erty  of  the  defendant.  It  is,  there- 
fore, to  all  intents  and  purposes  an 
execution,  and  the  statute  expressly 
requires  that  it  must  Issue  under  the 
seal  of  the  court  Without  the  seal 
it  is  void.  We  cannot  distinguish  it 
from  any  other  writ  or  process  in  this 
particular.  It  is  equally  clear  that 
under  the  Indiana  statute,  the  sheriff 
oould  not  sell  without  this  order,  certi- 
fied under  the  seal  of  the  court,  and 
placed  in  his  hands.  This  b  his  au- 
thority, and  if  it  is  for  any  reason 
void,  liis  acts  purporting  to  be  done 
under  it,  are  also  void.*'  This  was  a 
case  from  Indiana,  and  the  Supreme 
Court  tefused  to  follow  it  in  i2oae  v. 
Ingram,  98  Ind.  276.  Other  courts 
have  decided  that  the  seal  upon  an 
execution  is  matter  of  substance  and 
not  amendable  :Bat2fyv.  Smith,  12  Me. 
196;  TibbdiB  v.  Shaw,  19  Id.  204; 
WiOierd  v.  BandoU,  30  Id.  168 ;  HaU 
V.  Jbn«8,  9  Pick.  446;  SweU  v.  Pa<- 
rid^  2  Falrf.  179 ;  ITttteAtfu  V.  Edna, 
1  N.H.  139;  ShadcUford  v.  ITiZea,  3 
Hawks.  226 ;  SeawtU  v.  Bank  o/  Cbpe 
Fear,  3  Dev.  279 ;  Bod  v.  King,  6  Ohio, 
11.  Where,  after  the  lapse  of  along 
period,  a  writ  is  offered  in  evidence,  a 
very  slight  and  indistinct  impression 
will  be  presumed  to  have  been  made 
by  a  seal :  Heighway  v.  PendUtan,  15 
Ohio,  765. 

**  So  long  as  a  seal  is  required  to  be 
affixed  to  writs  and  executions,  though 
we  may  not  be  able  to  discover  its 
real  use,  yet  we  must  not  dispense  with 
what  the  law  requires:"  Porter  v. 
Hcukell,  11  Me.  177,  quoted  in  StaUy. 
JFTmmtn^,  66  Id.  142. 

A  distinction  has  sometimes  been 
made  between  original  and  judicial 
writs,  using  the  latter  term  to  distin- 
guish such  writs  as  issue  during  the 
progress  of  a  suit  from  those  by  which 
suits  are  commenced.  And  it  has  been 
said,  that  while  executions  and  other 
strictly  judicial  writs  may  be  amended 
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b^  hariog  the  seal  of  theooori  ai&xed 
to  them,  original  writs  cannot  be  thos 
amended.  This  is  the  distinction  re- 
ferred to,  in  Bailey  ▼.  Smith,  12  Me. 
196;  and  see  Samfcr  t.  Baker,  3  Id. 
29,  but  which  was  overmled  in  P&rier 
T.  HoMkell,  1 1  Id.  177,  and  disappiOTed 
in  State  ▼.  FUmwung,  66  Id.  142. 

The  Supreme  Court  of  Indiana  re- 
fused to  plaoe  the  construction,  upon 
the  sUtute  in  force  in  that  SUte  with 
reference  to  issuing  executions,  which 
was  placed  upon  it  in  the  case  of  J%e 
JBina  Inewnvnu  Cb.  ▼.  Stodderd,  6 
Wall.  656.  It  held,  that  the  statute  of 
8  HenrjIV,  e.  12,  anthoriaog  the 
amendment  of  "  writs,''  was  in  force 
in  that  State,  and  authorised  the  ai&z- 
ing  of  the  seal,  bj  the  clerk,  after  a 
aale  of  the  property.  '^  There  are 
which  hold,  that  writs  without  a 

d  are  not  yoid,  but  TOidable  onl  j, 
and  that  thej  maj  be  amended,  after 
thej  have  been  served,  hj  attaching 
the  seal.  We  incline  to  follow  that 
line  of  dedsions  which  holds,  that 
process,  without  the  proper  seal,  is 
Toidable  only,  and  therefore  amend- 
able, as  being  more  in  consonance 
with  the  general  spirit  of  the  law, 
which  regards  substance  more  than 
form.  Much  hardship  and  injuiy 
might  accrue  to  purchasers  of  prop- 
erty on  execution  or  their  vendees,  if 
the  sale  happened  to  be  made  on  an 
execution  to  which  the  seal,  bj  inad- 
vertence of  the  clerk,  had  not  been 
affixed,  if  the  defect  could  not  be 
amended  bjr  affixing  the  seal  r''  HwnUr 
T.  The  BumeeiUe  TumpilM  Cb.,  56  Ind. 
213.  So,  in  PureeU  ▼.  MeFoHand,  1 
Iredell's  L  34,  it  was  held,  that 
where  the  clerk  of  a  superior  court 
had  omitted  to  affix  the  seal  to  writs 
otjLfa,  and  vend.  es.  the  court  might, 
at  a  subsequent  term,  order  the  clerk 
to  affix  the  seal  to  the  executions,  nunc 
pro  tune,  in  order  to  protect  the  pur- 
chaser of  land  sold  under  them.    See 


also  Clark  t.  BeBea,  1  Iredell's  L. 
421.  In  AmM  y.  Aye,  23  Mich.  286, 
Judge  CooiXT  said :  "  The  want  of  a 
seal,  if  one  was  really  wanting^  might 
have  been  supplied  on  motion  to 
amend,  and  did  not  render  the  execu- 
tion void."  Other  cases  are  to  the 
same  effect :  Jaekmm  v.  Brtmn,  4  Cow. 
550 ;  Peop/e  t.  Dunnimg,  1  Wend.  16 ; 
Ron  V.  iMiher,  4  Cowen,  153 ;  Deverr, 
^iJb'a,40  Qa.  429;  BrideweU  v.  Jfooiwy, 
25  Ark.  524;  ChrwUh  v.  StaU  Bank  ^ 
nUnoie,  18  Wis.  560;  Sabm  t.  AneUn, 
19  Id.  421 ;  Bom  v.  iji^rom,  98  Ind. 
276.  Freeman  prefers  the  latter  line 
of  cases:  Freeman  on  Executions,  H 
46  and  70. 

If  the  rights  of  innocent  purchasers 
would  be  affected  b/  the  amendment, 
it  would,  perhaps^  not  be  allowed : 
Pureell  v.  McFartand,  1  IiedelFs  L.  35. 

Summome,  In  Indiana  the  code 
provides  that  **  no  summons,  or  ser- 
vice thereof,  shall  be  set  aside,  or 
adjudged  insufficient,  when  there  is 
sufficient  substance  about  either  to 
inform  the  partj  on  whom  it  may  be 
served,  that  there  is  an  action  insti- 
tuted against  him  in  court**  A  sum- 
mons was  issued  and  served,  without 
the  seal  of  the  court  out  of  which  it 
was  issued,  and  it  was  held,  that  this 
was  not  a  good  cause  fo{/  review  of 
the  judgment.  The  summons  was  not 
void,  '*  though  perhaps  voidable,  and 
therefore  amendable,  and  that,  until 
set  aside  in  a  proper  application  for 
that  purpose,  the/  and  each  of  them 
maj  well  be  held  to  be  sufficient.  The 
court  below,  of  its  own  motion,  or 
upon  the  motion  of  anj  interested 
party,  maj  at  anj  time  cause  the 
proper  seal  to  be  affixed  to  the  sum- 
mons, and  thus  validate  and  render  it 
effectual  ab  initio,  for  all  purposes:" 
Bojfd  V.  FUch,  71  Ind.  306.  The  court 
has  the  right  to  order  the  clerk  to 
affix  the  seal  nunc  pro  tune,  to  such  a 
summons  issued  previous  to,  and  re- 
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turnable  at,  a  former  term,  after  jadg* 
meat  has  been  entered  and  alter  the 
term  has  doaed :  Tht  SiaU  ▼.  Doni^ 
73  Ind.  359. 

Other  ooiuta»  howefcr,  hold  such 
powers  Totd,  and  all  proceedings 
thereunder  also  Toid:  Woolford  t. 
Dugan,  2  Ark.  131.  See  WiUiawu  ▼. 
Vanmdre^  19  111.  293;  Wheaion  t. 
Thomjmn,  20  Minn.  196;  Eeeder  r. 
Murray^  3  Ark.  450. 

Venire  for  grand  jury.  In  Maine 
it  was  held,  that  if  a  Tenire  issue  for 
a  grand  jury  without  the  seal  of  the 
court,  a  plea  aettiog  up  such  facts  is 
sufficient  to  abate  the  indictment,  and 
the  defect,  or  abaenoe  of  the  seal,  is 
one  which  cannot  be  cured  bj  amend- 
ment,  nor  can  it  be  remedied  bjra 
special  statute,  passed  for  that  pur- 
pose. The  court  said :  *' Is  the  defect 
amendable?  We  think  not.  Every 
indictment  to  be  Talid,  must  be  found 
by  a  grand  jury  legally  selected,  and 
competent  to  act  at  the  time  the  in- 
dictment is  found.  To  put  the  seal 
upon  these  yenires  now  would  not 
make  sealed  instruments  of  them  at 
the  time  they  were  served.  They 
have  performed  their  office  and  are 
funeii  ofida.  To  seal  them  now  and 
then  hold  that  they  were  legal  instru- 
ments' wlup  serred,  and  when  they 
had  no  seals  upon  them,  would  seem 
more  like  trifling  tlian  the  perform- 
ance of  a  graye  and  important  duty." 
The  statute  in  question  applied  only 
to  those  yenires  issued  from  a  partic- 
ular court  of  a  particular  county  at  a 
particular  term.  It  was  held  that  the 
effect  of  the  act  was  to  render  valid  an 
invalid  indictment  already  found;  and 
was  also  a  suspension  of  the  general 
law  of  the  State  for  individual  cases 
or  a  particular  locality.  For  both 
reasons  the  act  was  void.  Such  an 
act  in^  in  principle,  as  objectionable  as 
a  bill  of  attainder,  or  an  ex  pott  facto 
law:   StaU  v.  FUmming^  66  Me.  142. 


WriU  of  aUaehmemL  In  Foi$  v. 
/sef^4  Q.  Green  (la.),  76,  a  writ  of 
attachment  was  iiMued  by  the  clerk  of 
the  court  without  the  seal  of  the 
court,  and  on  motion  to  amend  the 
writ  by  attaching  the  seal,  the  court 
allowed  it ;  but  on  ^peal,  this  was 
held  error  sufficient  to  reverse  the 
law.  **  Before  the  property  of  the  de- 
fendant could  be  seised,  it  was  indis- 
pensable that  the  plaintiff  should  ob- 
tain a  writ.  A  paper  issued  by  the 
clerk  in  the  form  of  a  writ  is  no  writ, 
unless  it  has  impresaed  upon  it  the 
seal  of  the  court  from  whence  it 
issues.  Without  this  seal,  it  is  no 
more  foi  the  purpose  of  a  writ  than 
blank  paper.  Could  it  be  amended? 
Not  at  all;  for  there  is  nothing  to 
amend.  It  lacks  the  essential  ingre- 
dient of  a  writ,  and  is  not  amendable. 
It  is  the  seal,  other  things  being  right, 
which  makes  it  a  writ,  gives  it  force, 
efficacy,  and  life.  The  property  which 
had  been  seized  upon  this  void  paper, 
could  not  be  held  in  custody  upon  a 
writ  imued  after  it  was  attached, 
which  would  be  the  case  if  the  seal 
could  be  subsequently  affixed.  The 
numerous  authorities  cited  by  the 
counsel  for  appellee  are  not  applica- 
ble to  the  question  presented  by  this 
record.  Neither  are  the  provisions  of 
the  code  broad  enough  to  cover  the 
case.  This  was  not  properly  an 
amendment  which  was  proposed.  It 
was  the  creation  of  a  new  writ.  This 
could  be  done,  but  not  so  as  to  operate 
retrospectively  upon  any  prior  pro- 
ceedings. With  the  seal,  it  became 
for  the  first  time  a  writ,  and  the  party 
to  make  it  available  should  proceed 
upon  it  de  novo.'*  See  Barber  v.  SwaH^ 
4  6.  Green  (la.),  352. 

Fo§t  y.  lattt^  wprOf  was  followed  in 
Skr^er  v.  Sundwall,  33  Iowa,  579, 
where  it  was  held  that  a  writ  issued 
from  the  Circuit  court  having  the  seal 
of  the  Diitriei  court  impressed  upon 
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it,  was  Toid,  and  tlie  defect  could  not 
be  cured  bj  amendment.  The  revifled 
code  of  Iowa,  enacted   after   these 
cases  were  decided,  provides,  in  the 
chapter  relating  to  attachments,  that 
''this  chapter  shall  be  liberallj con- 
strued, and  the  plainti^  at  anj  time 
when  objection  is  made  thereto,  shall 
be  permitted  to  amend  anj  defect  in 
the  petition,  affidarit,  bond,  writ,  or 
other  proceeding ;  and  no  attachment 
shall  be  quashed,  dismissed,  or  the 
property  attached  released,  if  the  de- 
fect in  anj  of  the  proceedings  has  or 
can  be  amended  so  as  to  show  that  a 
legal  cause  for  the  attachment  exists 
at  the  time  it  was  issued,''  etc.   Under 
this  section,  the  Iowa  Supreme  Court 
has  held  that  a  writ  of  attachment 
sealed  with  the  wrong  seal,  maj  be 
amended  bj  attaching   the   proper 
seal :  Mvrdough  t.  McPherrin,  49  Iowa, 
479.    8ee  Magam  t.  QiUett,  54  Id.  55. 
The  New  York  code  prorides  that 
"the  court  maj,  at  any  time,  in  fur- 
therance  of   justice,    and  on   such 
terms  as  maj  be  proper,  amend  anj 
pleading  or  proceeding  bj  adding  or 
striking  out  the  name  of  anj  party, 
or  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any 
other  respect,  or  by  inserting  other 
allegations  material  to  the  case,"  etc. 
This  was  considered  broad  enough  to 
allow  a  seal,  omitted   in  issuing  a 
writ  of  attachment,  to  be  supplied : 
Taleoti  T.  Boaenberg,  8  Abb.  Pr.  (N.  S.) 
287. 

A  mere  scroll  used  by  the  notary 
for  a  seal,  is  not  a  sufficient  authenti- 
cation of  an  affidavit  for  a  writ  of 
attachment:  Hinckley  t.  CFarrel,  4 
Blackf.  185.  That  such  an  affidavit 
cannot  be  amended  under  the  usual 
statutes  allowing  amendment  of  plead- 
ings, it  hns  been  held,  in  Watt  r. 
CameSj  4  Ileisk.  532.    But  see  supi-a. 

Although  somewhat  out  of  order,  we 
may  state  that  in  Moloney  t.  Woodin^ 


11  Hun,  202,  the  seal  of  a  surrogate 
was  affixed  pending  the  trial. 

WarrantB,  In  Hunter  t.  The  Buma- 
vUle  Twnpike  Cbmpany,  56  Ind.  218,  it 
was  said,  in  referring  to  the  right  to 
attach  the  seal  to  an  execution  after 
sale,  "So,  too,  a  sheriff  who  arrests  a 
party  on  criminal  process,  perfect  in 
all  respects  except  the  seal,  would  be 
liable  to  an  action  of  trespass,  unless 
the  defect  could  be  amended."     In 
Ihminick  t.  £acker,   8   Burb.  17,  a 
sheriff  was  sued  in  trespass  for  arrest- 
ing  the  plaintiff  under  process  to 
which  the  seal  of   the  wrong  court 
was  affixed,  which  was  held  by  the 
court  to  be  equiyalent  to  having  no 
seal  affixed.    But  it  was  held,  that 
the  process  was  amendable,  and  that 
the  defendant  could  juntilf  under  it. 
Other  cases  hold  that    a  warrant 
without  the  seal  is  void,  and  the  officer 
holding  it  acts  at  his  peril ;  and  if 
killed  in  making  the  arrest  by  the 
person  he  is  endeavoring  to  arrest, 
the  offense  is  only  manslaughter,  the 
same  as  if  an  arrest  was  attempted 
without  a  warrant,  where  the  pcr-on 
resisting  was  not  guilty  of  an  ofiense: 
Taekett  v.  Slate,  3  Yerg.  392 ;  Bdl  v. 
Famatcorthf  11  Humph.  609.  See  Gal- 
vin  V.  State,  6  Coldw.  291. 

Writ  of  error.  A  writ  of  error 
issued  without  the  seal  of  the  court 
issuing  it  is  void :  Overton  v.  Check, 
22  How.  46.  Such  a  writ  cannot  be 
amended  by  attaching  the  peal,  even 
though  it  had  been  placed  within  the 
proper  clerk's  office  within  the  re- 
quired time:  Mayor,  etc.,  nf  Washing' 
ton  V.  Dennison,  6  Wall.  495.  So  on 
appeal,  if  the  transcript  have  not  the 
seal  of  the  court  below,  the  appeal 
will  be  dismissed:  Jonee  v.  Frost,  42 
Ind.  543 ;  Hinton  v.  BrGum,  1  Blackf. 
429;  Sanford  v.  Sinton,  34  Ind.  539  ; 
Vanliew  v.  State,  10  Id.  384. 

W.  W.  Thorktok. 
Crawfordsville,  Ind. 
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Defendant,  upon  the  death  of  one  of  the  members  of  a  partnership,  entered 
into  an  agreement  of  partnership  with  the  sanriying  members  to  continne  the 
bminesf ,  and  it  was  thereby  agreed  that  defendant  shoold  pay  a  oertain  por- 
tion of  the  liabilities  of  the  late  firm.  Plaintiff  was  a  creditor  of  the  old 
firm,  and  it  appeared  there  had  been  no  change  of  credit,  or  communication 
of  anjr  kind  between  plaintiff*  and  defendant  Hdd,  that  defendant  was  not 
liable  for  the  debts  of  the  old  firm  as  of  oonne,  and  that  plaintiff  conld 
not  maintain  an  action  against  defendant  on  her  agreement  with  her  partners 
to  paj  a  oertain  portion  of  the  debts  of  the  old  firm. 

An  exception  not  taken  in  the  court  below  cannot  be  arailable  on  appeaL 

Appeal  from  Oeneral  Tenn,  Supreme  Court,  Third  Depart- 
ment. 

N.  C.  Moakf  for  appellant  and  respondent. 
N.  P.  Hinmanf  for  respondent  and  appellant 

DANFOBTHy  J. — ^The  plaintiff  was  the  owner  of  two  notes, 
each  made  by  John  McDonnell,  Perry  Kline,  and  Thomas  Har- 
vey, who  thereby  jointly  and  severally  promised  to  pay  to  his 
order,  in  one  case  (500,  and  in  the  other  92,000,  in  one  year 
from  April  1, 1873,  with  interest.  The  makers  constituted  the 
firm  of  McDonnell,  Kline  &  Co.,  and  the  notes  were  given  in 
consideration  of  money  loaned  to  them  in  that  capacity.  One 
of  the  makers,  John  McDonnell,  died,  and  the  complaint 
allies  that  thereafter,  and  in  February,  1878,  Lucy  McDonnell, 
Perry  Kline,  and  Thomas  Harvey  formed  a  new  firm  under  the 
same  name  of  McDonnell,  Kline  &  Co.,  and,  in  consideration  of 
a  transfer  to  them  of  the  business  and  property  of  the  old  firm, 
agreed  to  pay  into  said  new  firm,  and  for  the  purpose  of  carry- 
ing on  said  business,  certain  large  sums  of  money,  and  to  assume 
and  pay  all  the  obligations,  debts,  and  liabilities  of  said  former 
firm  of  McDonnell,  Kline  &  Co.,  among  which  debts,  liabilities, 
and  obligations  were  the  two  promissory  notes  above  referred  to ; 
that  no  part  of  either  of  said  promissory  notes  has  been  paid, 
except  that  the  interest  has  been  paid  to  April  1, 1887  ;  and  for 
the  principal  sum,  with  interest,  the  plaintiff  asked  judgment 
against  Lucy  McDonnell  and  Thomas  Harvey.  The  action  was 
commenced  February  7, 1884,  and  the  defendant,  Lucy  McDon* 
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nelly  aloDe  answered,  in  substance  denying  all  the  material  alle- 
gations of  tlie  complaint,  and  setting  up  the  alleged  cause  of 
action  did  not  accrue  within  six  years.  UfMHi  the  trial  at  the 
circuit,  before  a  justice  of  the  Supreme  Court  and  a  jury,  the  only 
pro|X)6ition  seriously  litigat^^l  was  the  liability  of  Mrs.  McDon- 
nell,and  to  establishthat  {mrol  evidence  alone wasgiven.  Itsforce 
neeil  not  be  considered,  for  at  a  subsequent  r^Uiffi  of  the  trial  she 
put  in  evidence  written  instruments  which  contain  the  agreement 
by  which  alone  she  can  be  bound,  and  the  question  u)>on  the 
whole  case  was  finally  .submitte<l  to  the  trial  judge  as  one  of  law. 
He  not  only  denied  the  defendant's  motion  for  a  non-suit,  but 
also  refased  to  rule,  when  subsequently  recpuTsted  by  her  counsel, 
*^  tliat  the  plaintiff  was  only  entitled  to  recover  against  her  oncy 
third  of  the  amount  due  u|>on  the  notes/'  and,  upon  the  plain- 
tiff's application,  directed  a  verdict  in  his  i'avor  upon  the  wh(»Ie 
sum  claimed,  and  judgment  was  entered.  U|x>n  the  defendant's 
appeal  to  the  general  term,  that  court  modified  the  judgment  by 
reducing  it  to  one-third,  and  from  the  judgment  so  modified  both 
parties  appeal  to  this  court, — ^tlie  plaintiff,  against  the  modifica- 
tion ;  and  the  defendant,  because  it  was  not  altogether  set  at 
naught. 

The  plaintiff's  appeal  is  so  fully  met  by  the  reasoning  of  the 
learned  judge  at  general  term  that  little  need  be  said.  An  in- 
coming partner  is  not,  as  of  course,  liable  for  the  debts  of  the 
firm,  whether  he  succeeds  an  outgoing  partner  by  purchase,  or 
whether,  upon  the  death  of  one  partner,  he  joins  with  the  ."^ur- 
vivors  in  carrying  on  the  business  of  the  firm  by  virtue  of  a 
new  partnership.  He  may  become  liable  by  i^reement;  but  an 
undertaking  on  his  part  alone,  or  in  connection  with  others,  that 
the  new  firm  will  pay  the  debts  of  the  old  firm,  can  be  enforced 
only  by  the  old  firm,  and  the  creditors  could  not  sue  for  the 
breach  of  it.  The  evidence  which  led  the  general  term  to  mod- 
ify the  judgment  was  a  written  instrument  dated  February  25, 
1878,  executed  by  Lucy  McDonnell,  her  son,  Willard  McDon- 
nell, Perry  Kline,  and  Thomas  Harvey.  By  its  terms,  these 
persons  became  partners  under  the  name  of  McDonnell,  Kline 
&  Co.|  to  continue  the  business  theretofore  conducted  by  the 
former  firm  of  that  name,  for  such  time  as  they  should  n<j:rco, 
with  a  capital  equal  to  the  amount  of  the  capital  of  the  old 
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firm ;  and  it  was  declared  that  Mn.  McDonnell  and  Willard 
McDonnell,  as  parties  of  the  first  part  thereto,  were  to  pay  one- 
third  of  the  liabilities  of  the  late  firm  of  McDonnell,  Kline  & 
Co.,  and  were  jointly  to  receive  one-third  of  the  profits  of  said 
business,  to  pay  one-third  of  the  expenses  of  conducting  it,  and 
bear  and  pay  one-third  of  all  losses  which  might  happen,  and 
furnish  one-third  of  the  capital.  The  parties  of  the  second  and 
third  ports  were  each  to  receive  one-third  of  tlie  profits,  to  fur- 
nish one-third  of  the  capital,  bear  and  pay  one-third  of  all  ex- 
pense in  conducting  said  business,  and  one-third  of  all  losses 
which  might  happen  or  occur.  The  learned  court  held  that  the 
defendant's  liability  mu!>t  be  measured  by  this  agreement,  and 
could  not  exceed  one-thinl  of  the  debts  of  the  old  firm.  In  this 
conclusion  the  learned  judg^  was  clearly  right.  The  agreement 
contained  the  terms  on  which  the  defendant  became  a  member 
of  the  firm,  and  expressed  the  full  extent  of  her  obligation, 
whether  it  inured  to  the  surviving  members  of  the  old  firm,  or 
to  its  creditors.  The  plaiutiff 's  appeal  must  therefore,  in  any 
view  of  the  case,  fail.  If  he  could  maintain  an  action  at  all,  it 
could  be  only  for  the  one-third  which  came  within  the  terms  of 
the  agreement 

But  the  defendant  also  appeals.  Her  contention  is  that  the 
plaintiff's  contract  was  with  the  members  of  the  old  firm  ;  that 
there  has  been  no  change  of  credit,  not  even  a  communication 
with  her,  much  less  a  promise  on  his  part  to  accept  her  as  his 
debtor.  Upon  the  record  before  us  that  contention  is  well 
founded,  and  the  adjudged  cases  show  that  without  some  one  of 
these  things  being  done,  or  some  analogous  act  on  the  part  of  a 
creditor,  he  cannot  maintain  an  action  on  such  an  agreement  as 
that  by  which  the  defendant  bound  herself.  Here  it  is  apparent 
that  the  obligation  of  the  defendant  to  her  copartners  is  the  only 
foundation  for  the  plaintiff's  action,  and  there  is  no  circumstance 
in  the  case  to  exempt  him  from  the  general  rule  of  law  that  one 
who  is  not  a  party  to  a  contract  cannot  sue  in  respect  of  a  breach 
of  duty  arising  out  of  the  contract  ^/^oreover,  our  decision  in 
Wheat  V.  iZice,  97  N.  Y.  296,  is  justly  relied  upon  as  controlling 
the  disposition  of  this  case.  In  that,  the  undertaking  of  the 
defendant  was  to  ^^  assume  and  pay  one-quarter  of  all  the  indebt- 
edness" of  the  firm  named.   In  this,  the  defendant,  jointly  with 
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her  son,  promised  "  to  pay  one-third  of  the  liabilities  of  the  late 
firm."  The  cases  cannot  be  distinguished,  and  the  principle 
applied  in  that  cited  would  seem  to  require  the  reversal  of  the 
judgment,  if  the  defendant  was  in  condition  to  avail  herself  of 
it.  It  is  obvious,  however,  from  the  record,  that  no  such  quesr- 
tion  was  raised  at  the  trial  term,  and,  so  fitr  as  appears,  the 
point  is  taken  for  the  first  time  in  this  court.  This  will  not  do. 
Had  it  been  raised  in  season,  it  might,  perhaps,  have  been  obvi- 
ated. In  such  a  case,  it  is  well  settled  that  an  exception  not 
taken  in  the  court  below  cannot  be  available  on  appeal.  The 
defendant's  appeal  must  therefore  also  fail,  and  the  judgment  of 
the  general  term  be  affirmed. 

(All  concur,  except  Rapaux),  J.,  absent.) 


An  inooming  partner  does  not,  or^ 
dinmril^r,  beoome,  by  Lis  entry  into  the 
firm,  liable  to  the  firm  creditors  for 
anything  done  before  he  became  a 
partner.  His  entry  is  not  a  ratifica- 
tion of  what  ilia  partners  hare  done 
preyions  to  his  joining:  Young  t. 
HanUr,  4  Taunt.  532 ;  Ex  parte  Jack- 
ton,  1  Ves.  Jr.  131 ;  Babcock  v.  Siewart, 
58  Pa.  St  179 ;  Deert  t.  PUuU,  42  Mo. 
60;  Hirt  r.  Tomlin$o%  2  Vt.  103; 
Adkina  T.  Arihw,  33  Tex.  431 ;  At- 
wood  T.  Lockhart,  4  M'Lean,  350. 

There  is  no  presamption  that  such 
partner  SMumes  such  liability :  Fuller 
T  Rrwe,  59  Barb.  344;  s.  a  57  New 
York,  23;  the  presumption,  on  the 
contrary,  is  that  there  b  no  such  as- 
sumption :  KounU  v.  HoUhouee^  85  Pa. 
St.  235.  A  wife  who  beoomes  a  part- 
ner in  the  place  of  her  deceased  bus* 
band,  is  presumptively  liable  for  his 
partnership  debts:  PreuMter  r.  Hen- 
Mhaw,  49  Iowa,  41. 

An  inooming  partner  may  be  liable 
by  a  new,  though  tacit  contract  made 
after  he  joined  the  firm.  Where  A. 
agreed  to  furnish  B.with  bricks  at  so 
much  per  thousand,  and  after  he  had 
begun  to  supply  them,  B.  entered  into 
partnership  with  C,  it  was  held  that 


B.  and  C.  were  liable  to  pay  at  the 
rate  agreed  upon  for  the  bricks,  sup- 
plied to  both  after  the  partnership  had 
commenced,  for  the  reason  that  as  B* 
had  not  ordered  any  definite  number 
of  bricks,  each  deUvery  and  accept- 
ance raised  a  new  tacit  promise  to 
pay  in  the  old  terms:  Dyhey.Brtwtr^ 
2  Car.  &  Kir.  828;  HtUbyr,  MearSj 
5  B.  &  O.  504. 

Eren  where  a  new  partner  agrees 
with  the  old  that  the  debU  of  the  old 
firm  shall  be  taken  by  the  new,  this 
agreement  as  regards  strangers,  is  res 
inter  aliae  <ieCa,  and  does  not  give  them 
(the  creditors)  any  right  to  sue  the 
new  firm.  To  warrant  such  suit, 
there  must  be  some  agreement  be- 
tween the  new  member  and  the  credit- 
ors, and  it  must  be  founded  on  some 
sufficient  consideration:  1  Lindley 
on  Partnership  (4th  ed)  392. 

In  the  ca.se  of  Wheat  el  aL  r.  Biee 
€<  <  97  N.  Y.  296,  decided  in  1S84, 
the  firm  of  S.  R.  &  Co.  were  indebted 
to  sereral  creditors.  By  a  written 
agreement,  8.  of  said  firm  sold  to  the 
plaintiffi,  **  the  equal  undivided  one- 
quarter  of  all  the  personal  property 
of  the  firm  of  S.  R.  &  Co.,"  in  consid- 
eration whereof  the  plaintifR  agreed 
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to  pa^  to  8.  $3,000,  and  ''to  aasume 
and  pay  one-<iuarler  of  the  prcaeot 
incumbrances  on  the  property,  and 
onc-qiiartcr  of  the  indebtedneas  of  the 
firm  of  S.  R.  &  Co.,  at  the  same  may 
become  due  and  payable."  The 
agreement  further  stipulated,  "that 
by  reason  of  said  purchase,  the  plain- 
tifls  became  members  of  the  firm  of 
&  R.  &  Co.  to  the  amount  of  one- 
quarter  interest  in  all  property  be- 
longing to  said  firm  and  liable  to  pay 
the  indebtedness  of  said  firm  in  the 
same  manner  and  to  the  same  extent 
as  if  they  had  been  members  of  the 
original  firm  of  8.  R.  &  Co.''  It  was 
held  that  no  creditor  oould  enforce 
this  agreement.  **  There  is  no  prom- 
ise," say  the  court,  "to  pay  any 
single  one  of  the  creditors  or  for  the 
benefit  of  any  one  of  them.  Tlie 
promise  was  made  to  8.  and  for  his 
benefit  and  that  of  the  firm  alone. 
The  contract  would  haye  been  ful- 
filled by  paying  to  said  firm,  one- 
quarter  of  the  amount  of  their  indebt- 
edness. No  one,  nor  any  specified 
and  identical  creditor,  could  show  in 
adrance  of  payment  to  him,  that  the 
promise  was  intended  for  hia  benefit. 
It  would  be  a  rery  great  extension  of 
the  doctrine  of  Lawrence  t.  Fox  {posOi 
to  give  a  right  of  action  to  a  creditor 
for  whose  benefit  the  promise  might 
or  might  not  have  been  made." 

In  Barhw  t.  3tyen,  64  N.  Y.  41, 
where  the  promise  was  to  pay  gener- 
ally, "  the  debto  of  R.  A  W.  without 
specification  of  the  particular  debts  or 
naming  the  creditors  of  the  firm,  at- 
tention was  called  to  the  fact  that,  in 
this  respect,  the  case  differed  from  all 
the  cases  in  which  the  right  of  action 
had  been  snstained  in  behalf  of  the 
third  party.  But  while  there  it  was 
poaaible  to  aay,  that  the  creditora  were 
safficiently  identified  as  belonging  to 
a  class,  all  of  whom  were  to  be  paid, 
here  no  class  is  named  or  described, 
Voi^  XXXVI.— 43 


and  who  was  to  be  paid  by  the  prom- 
isor, and  to  what  extent,  ia  left  ubao- 
lutely  uncertain  and  undetermined. 
We  prefer  to  reatrict  the  doctrine  of 
LawrenM  t.  Fvx  within  the  preciae 
limita  of  ita  original  application." 

An  equally  strict  application  of  this 
rule  is  found  in  the  case  of  Morehead 
T.  WriiUm  el  qL,  73  N.  C.  398.  Thia 
was  a  suit  by  a  creditor  against  the 
new,  for  a  debt  of  the  old  firm.  When 
Wriston  entered  the  partnership,  he 
agreed  that  the  new  partnership 
should  pay  the  debts  of  the  old  firms 
and  his  promise  was  made  upon  auffi- 
cient  conaideration.  The  court  held 
that  the  creditora  could  not  recover, 
anleaa  there  waa  an  agreement  be- 
tween him  and  the  new  partner,  and 
upon  a  aufficient  conaideration.  And 
the  fact  that  the  new  firm  paid  the 
creditor  the  intereat  on  hb  debt,  waa 
sufficient  to  prove  the  agreement  be- 
tween the  partnera  only,  and  not  ahow 
any  agreement  between  the  creditor 
and  the  incoming  partner. 

In  the  caae  of  Merrill  et  al,  T.  Green 
el  a/.,  55  N.  Y.  270,  where,  upon  a  dis- 
aolution  of  a  firm,  one  partner  exe- 
cuted to  another,  a  bond  with  surety, 
conditioned  for  the  payment  by  the 
partner  executing  it,  of  all  the  firm 
debta,  it  waa  held,  that  the  liability 
of  the  obligora  waa  to  the  obligee 
only,  not  to  the  creditora,  and  a  firm 
creditor  could  not  nuiintain  an  action 
thereon. 

To  the  aame  effect  are  Vere  v.  Aahhy, 
10  B.  &  C.  298;  Ex  parU  PeeU,  6  Vea. 
602;  &  parte  WUUamM,  Bock,  13; 
Hieke  t.  WyaU,  23  Ark.  55;  Hyer  t. 
Norton,  26  Ind.  269 ;  DurandT.  Curtis, 
57  N.  Y.  7;  Meador  v.  Hughee,  14 
Bush,  652 ;  Wright  v.  Bromeati,  73  III. 
381 ;  Parmalee  v.  Wiggenham,  6  Neb. 
322;  Fagan  v.  Long,  30  Mo.  222; 
Slenburg  t.  CaUanan,  14  Iowa,  251. 

Very  alight  teatimony  is  sufficient 
to  prove  an  aaaumption  by  a  new 
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paitaer  of  the  old  debts :  OhoM  t.  Bwr* 
<tii9to»  Abt  JAmi,  17  Kan.  336 ;  IF%M< 
T.  HamUiam,  53  Ind.  250;  Skoemaker 
Piano  Cb.  t.  Bernard,  2  Lea,  (Tenn.) 
858;  SjpoMMkonl  Y.  Link. 46  Uo.  197; 
Updiker.J)oyU,7B.LU&;Mnrkkim 
T.  Bcuen^  G«.  570. 

Where  the  unimpiioii  of  the  debCe 
of  the  old  oooeem  is  the  coneider> 
atioD  for  the  incoming  pertner'e 
interest,  and  the  tranaactioa  between 
the  incoming,  and  the  other  partnersi 
is  such  as  to  gire  a  third  person  an 
interest  in  the  consideration,  a  credi- 
tor of  the  old  firm  maj  sue  the  new 
partnership:  HopkinM  t.  Johnmrn^  2 
La.  Ann.  842;  Hugka  t.  Walda,  14 
Id.  348 ;  Pe^cn  v.  Lens,  12  B.  Mon. 
856;  Gv«e/2T.&fidic/^5Dana,210; 
Du  y.  OHi,  S  Pidc.  38;  BankiM  r. 
Skepkardmm,  89  111.  445;  Skaw  r. 
JfeGrv^ory,  105  Mass.  96;  Own  t. 
Abbott,  2  McLean,  283;  Es  parU 
Whiimonf  3  Deacon,  365;  Bolfer. 
Flcmer,  L.  B.  1  P.  C.  27. 

In  PwjU  t.  Hinirager,  60  Iowa,  180, 
the  defendant  parehiised  Harper's 
interest  in  a  firm  and  bonnd  himself 
to  paj  the  firm  debts,  in  consideration 
of  the  interest  purchased.  It  was 
held,  that  a  creditor  of  the  old  firm 
could  sue.  **  If  Hintrageri  in  con- 
sideration of  the  purchase  of  the 
property  from  Harper  had  agreed  to 
pay  the  letter's  debts^  his  creditors 
could  reoorer  upon  the  contract,  al- 
though thej  were  not  parties  thereto, 
nor  cognisant  thereof  when  the 
agreement  was  made.  The  fact  that 
the  property  purchased  was  an  inter- 
est in  a  co-partnership,  and  the  credi- 
tors to  be  paid  are  thoee  of  the  firm, 
cannot  require  the  application  of  a 
different  rule." 

The  cases  in  New  York,  in  which 
a  creditor  has  been  allowed  to  sue  the 
new  firm  for  a  debt  of  the  old,  gener- 
ally rest  upon  the  authority  of 
Lawrence  T.  Fox,  20  N.  Y.  268.    In 


this  case.  Holly,  at  the  leqneet  of  Fox, 
loaned  and  adTnnoed  himtSOO^statit^ 
at  the  time  that  he  owed  that  som 
to  Lawrence  for  money  borrowed  of 
him  and  had  agreed  to  pay  it  to  him. 
F0Z9  in  consideration  of  the  loan  and 
at  the  time  of  receiTlng  it,  promised 
to  pay  the  amoont  to  Lawrence.  It 
was  held,  that  the  plaintiff*  conld  re- 
cover upon  this  promise  to  Holly,  and 
that  upon  proof  of  a  promise  maile  to 
Holly  to  pay  Lawrence,  a  promise  to 
pay  the  latter  would  be  implied ;  and 
that  the  consideration  between  Holly 
and  Fox  was  sufficient  to  support  the 
lattei's  promise  to  pay  the  piaintiffl 

In^imoU  eioLr.  Niekoie,  64  N.  Y. 
117,  B.  was  engaged  in  business  and 
borrowed  of  plaintiff  money  to  cany 
it  on.  He  afterwards  entered  into 
partnership  with  Nichols  and  trans- 
ferred to  the  firm  his  businees  assetSt 
and  in  consideration  Uiereof,  the  firm 
assumed  and  agreed  to  pay  certain 
specified  debts  of  B.,  among  them, 
that  of  the  plaintifisb  It  was  held 
that  as  B.  had  transferred  to  the  firm, 
the  assets  to  wliich  his  creditors  had 
the  right  to  look  for  payment  of  their 
claim,  the  promise  of  the  firm  to  pay 
such  claims  must  be  deemed  to  have 
been  made  for  their  benefit. 

In  Qa/Kn  eloLY.  OMnm,  54  N.  Y. 
581,  n.  and  O.  being  partners,  II. 
sold  out  his  interest  in  the  firm 
property  to  O.,  who  agreed  to  pay  the 
firm  debts,  among  them,  a  debt  due 
flaintiff.  The  defendant  guaranteed 
the  performance  of  this  agreement. 
The  plaintiff  not  being  paid,  H.  as- 
signed to  him  his  interest  and  claim 
under  the  agreement  and  guarantee. 
It  was  held  that  the  plaintiff  could 
recover  either  directly  on  the  guar- 
antee, which  he  could  adopt  and  en- 
force in  his  own  name,  or  upon  the 
assignment. 

In  Barhm  eial.  r.  Myere,  64  N.  Y. 
41,  plaintiA,  as  holders  of  certain 
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promisBory  notes,  made  by  the  firm  of 
R.  &  W.,  brought  suit  agminst  the  de- 
fendant upon  her  promiM  to  paj  the 
debts  of  the  said  firm,  at  consideration 
of  the  assignment  to  her  of  the  firm's 
property  and  assets.  It  was  held, 
U|K>n  the  authority  of  Lmtrenee  t.  /ox, 
that  the  creditors  could  reooTer. 

In  FraneU  t.  Smith,  1  DuT.  121, 
F.  by  covenant  bound  himself  to  as- 
sume all  the  debts  and  liabilities  of  8. 
in  the  late  firm  of  8.  &  O.  and  save 
S.  harmleis  on  account  of  all  such 
debts.  Held,  that  a  creditor  of  the 
firm  was  entitled  by  substitntion  to  a 
personal  Judgment  against  F.  on  his 
coTenant,  as  8.,  who  was  the  only  one 
who  oonld  object,  consented  thereto. 

If,  after  a  new  partner  enters  a  firm, 
his  CO- partners  gire  a  bill  or  note  in 
their  and  his  names  for  a  previous 
debt  contracted  by  the  old  firm,  he  is 
not  liable  to  a  holder  with  notice : 
mrnff  T.  WUks,  1  East.  48.  Nor 
will  he  be  made  Imble  for  an  old 
debt,  by  his  co-partners  furnishing  an 
account  stated  to  the  creditor,  in 
which  he  admitted  that  the  debt  was 
due  by  the  firm:  Frendi  v.  Frenek^ 
2  Mem.  &  Gr.  644 ;  Lemert  v.  EUioUy 
6  H.  &  N.  656. 

He  may  be  made  liable  to  pay  the 
balance  of  an  open  running  account, 
commencing  before  he  joined  the 
firm  and  continued  afterwards,  al- 
though  payments  have  been  made, 
since  he  joined  the  firm,  sufficient  to 
liquidate  that  part  of  the  account  for 
which  he  is  directly  responsible: 
BeaU  V.  Caddiek,  2  H.  &  N.  326; 
Seott  V.  BeaUj  6  Jnr.  N.  8.  559. 

Wh.  H.  Burnett. 

Philadelphia. 


[The  case  of  Bowman  ei  al,  v.  Spald' 
ing,  decided  by  the  Court  of  Appeals 
of  Kentucky,  February  5,  1887,  is 
interesting  in  the  construction  put 
upon  an  agreement  made  between  a 
retiring  partner,  the  remaining  pait- 
ners  and  an  incoming  partner. 
The  court  held  the  new  firm  to  bo 
trustees  of  the  assets,  which  the 
agreement  specified,  as  to  be  received 
by  the  new  firm,  for  the  purpose  of 
paying  the  debts  of  the  old  firm,  and 
thus  keeping  the  retiring  partner 
indemnified,  in  addition  to  a  personal 
indemnity  contained  in  the  agreement. 
Not  only  was  a  defense  of  the  period 
of^  limitation  denied  to  the  new  firm, 
upon  being  declared  insolvent,  and  to 
its  creditors,  bat,  going  farther,  no 
interest  in  the  proceeds  of  these  as- 
setr  was  allowed  to  the  new  firm  and 
its  creditors,  until  the  trust  had  been 
discharged  by  payment  of  these  debts; 
and  the  retiring  partner  having  taken 
up  certain  claims  himself,  he  was  al- 
lowed payment  in  full  out  of  the 
proceeds  of  these  assets.  The  re- 
tiring partner  was  put  in  the  place  of 
the  creditors  he  had  paid,  who  were, 
as  already  shown,  entitled  to  proceed 
against  the  new  firm.  See  in  addition 
to  the  above  citations,  Toumaendr. 
Lmg,  77  Pa.  8t.  143;  ^tn^  v. 
Wing,  8.  Ct  Ark., November  6, 1887 ; 
Hoehl  V.  Chu^Aron,  46  Ark.  132; 
KountM  V.  Holthouie,  85  Pa.  St.  235. 

The  case  of  Fint  Kational  Bank  (f 
Pueblo  V.  yewUm,  decided  by  the 
Supreme  Court  of  Colorado  in  1887, 
emphasizes  the  line  of  cases,  not 
embraced  in  the  above  annotation, 
where  the  creditor  refuses  to  accept 
this  transfer  of  liability. — X  B,  U.] 
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SUPEEXB  COURT  OF  THE  UNITED  STATK.^ 

nrrEBOTATB  oohxercs  oohxdhion.' 

UNITED  STATES  CIBCUIT  COURTS.' 
OOURT  OF  APPEALS  OF  NEW  YORK.* 
SUPRBXE  COURT  OF  PENN9TLVANIA.' 
SUPRE3CE  OOURT  OF  TEXAS.* 


SUPREME  COURT  OF  APPEAI.S  OF  VIR- 
GINIA.^ 

SUPREME  COURT  OF  APPEALS  OF  WKT 
VIROINIA.' 


Bank& 

Bankrupt  estate's  funds,  deposited  by  the  clerk  of  U.  S.  Dist.  Ct, 
need  not  be  kept  separate  by  tbe  bank  from  every  other  bankrupt 
estate's  funds,  similarly  deposited,  aud  the  bank  is  not  liable  for 
paying  checks  beyond  the  amount  of  the  funds  of  the  particular 
estate,  out  of  other  estate's  funds.  The  bank  ha^i  a  right  to  presume 
that  the  court  iras  proparly  performing  its  duty  as  trustee  in  draw- 
ing the  checks:  State  NU'l  Ek,  eU.,  v.  Dodge,  S.  Cu  U.  S.,  January 
23,1838;  124  U.  S.  333. 

D:posU  of  cash  may  be  recovered  by  the  assignee  for  the  benefit 
of  creditors,  without  defalcation  for  the  amount  of  commercial 
paper  of  the  assignor,  held  by  the  bank,  but  not  matured  at  the 
time  of  the  assignment,  because  the  status  of  the  parties  is  fizeii  by 
the  assignment:  Oiipman  et  aL  v.  Ninth  Natl  Bank,  8.  Ct.  Peuna., 
April  23, 1888. 

Stockholder  is  not  required  by  the  National  Banking  Law  to 
register  his  ownership,  for  the  protection  of  his  assignor  of  the 
stock,  or  to  save  harmless  by  reason  of  such  former  ownership ; 
the  obligation,  if  any,  grows  out  of  contract :  Le  S(t9$ier  et  oL  v. 
Ksnnedy,  S.  Ct.  U. S.,  December  5,  1887;  123  U.S.  621. 

Bills  and  Notes. 

Holder  of  a  firm  note  canaot  be  met  with  the  defense,  that  the 
note  was  made  after  the  dissolution  of  the  firm,  unless  it  is  also 
shown  that  the  holder  knew  of  the  dissolution  when  he  took  the 
note:  Forepaugh  v.  Biker,  S.  Ct.  Peuna.,  April  9, 1888. 

Indoreemeni  of  a  note  made  payable  to  ''P.  <&  W.  in  liquidation" 
by  P.,  charges  the  assignee  with  notice  of  the  dissoluticm  of  the 
firm  of  P.  &  W.,  and  requires  the  assignee  to  prove  the  authority 
of  P.  to  make  the  indorsement  before  W.  can  be  held  liable  to  the 
assignee:   Woodson  v.  Wood,  S.  Ct.  App.  Va.,  February  9, 1888. 

Transfer  of  a  promissory  note  to  avoid  a  defense,  that  the  note 


1  To  appear  in  123  and  124  U.  S. 
'  To  appear  in  1 1.  S.  C.  Rep. 
'  To  appear  in  34  or  35  Fed.  Rep. 
«  To  appear  in  107  or  108  N.  Y.  Rep. 


»  Toappearinll7orll8Pa.St.Rep. 
'  To  appear  in  G7  or  GS  Tex.  Rep. 
^  To  appear  in  82  or  83  Va.  Rep. 
*  To  appear  in  29  or  30  W.Va.  Rep. 
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was  given  without  any  coasiderntion,  U  effectual,  ualess  the  maker 
cau  also  prove  that  the  tran^^t'eree  hail  knowledge  ot*  the  object  of 
the  transfer,  or  that  the  transferee  was  not  a  bona  fide  holder  for 
value,  without  notice:  Forepaugh  v.  Baker,  S.  Ct  I'enna.y  April  9^ 

Checks. 

Equitable  assignment  of  funds  is  not  an  attribute  of  an  ordinary 
cheek,  neither  accepted  nor  certified  by  the  cashier  as  good ;  such 
check  is  simply  an  order  which  may  be  countermanded,  and  does 
iioL  transfer  any  money  to  the  credit  of  the  payee,  nor  create  any 
lii'ii  on  ihc  monev  which  the  holder  niav  enforce  against  the  bank: 
Tin'  FUcnce  M.'Co.  v.  Brown,  S.  Ct.  U.  S.,  January  23, 1888 ;  123 
U.  »S.  o85. 

Memoranda  or  fignres  on  the  margin  of  a  check,  placed  there  by 
the  drawer  for  his  own  information,  are  not  notice  to  the  bank  to 
pav  from  a  particular  fund,  and  need  not  be  regarded  by  the  bank  : 
State  NatH  Rk,  etc.,  v.  Dodge,  S.  Ct.  U.  8.,  January  23,  1888 ;  124 
U.  »S.  333. 


Stoppage  of  payment  of  an  ordinary  check  may  be  directed  by 
the  drawer  at  any  time  bafore  actual  payment :  The  Florence  M. 
Co.  V.  Brown,  S.  Ct.  U.  8.,  January  23, 1888 ;  123  U.  8.  385. 

Constitutional  Law.    See  Vniied  States  Courts. 


ConsequerUial  injuries,  as  defined  in  Penna,  R,  B.  Co.  y.  Lippineott 
(sec  ante,  p.  1  sqq.),  so  defined  again,  with  the  explanation  that  the 
word  "  injury"  is  only  of  that  certain  character  that  the  damages 
arising  therefrom,  can  be  estimated  and  paid  or  secured  in  advance, 
as  provided  in  tlie  Const.  Peuua.,  or,  in  default  thereof,  an  action 
brought  at  common  law ;  corporations  and  individuals  now  standing 
on  the  same  plane  of  responsibility :  Penna.  R.  B,  Co.  y.  Marehani, 
B.  Ct.  Penna.,  April  9, 1888. 

The  Fifth  and  Bixth  Amendments  to  the  Constitution,  providing 
that  no  person  shall  be  deprived  of  life,  liberty,  or  property,  without 
due  process  of  law,  and  securing  to  the  accused  in  criminal  prose- 
cutions trial  by  jury  and  compulsory  attendance  of  witnesses  m  his 
favor,  apply  only  to  the  United  States,  and  not  to  laws  and  pro- 
ceedings under  the  authority  of  a  State :  In  re  Sawyer,  S.  Ct.  U.  B., 
January  9, 1888;  124  U.  8.  200. 

Ex  post  f ado  laws,  which  are  prohibited  by  the  Constitution,  are 
only  those  State  laws  which  relate  to  crimes :  Id. 

McDonald  y.  State,  ante,  p.  171,  as  to  constitutionality  of  State 
license  laws  for  locomotive  engineers,  afRrmed  in  principle  on  the 
same  statute  in  Smith  y.  AlcAama,  S.  Ct.  U.  S.,  January  30,  1888; 
124  U.  S.  465. 
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CoNTRACTB.    Bee  Fraud. 

Cancellation  of  an  exeeuied  cootract  is  the  exertion  of  the  most 
extraordiuary  power  of  a  court  of  equity,  to  be  exercised  ouly  in  a 
clear  case,  where  the  complainant  had  been  deceived  and  injured,  by 
fraud  and  false  representations  manifestly  established  and  certainly 
proved :  Union  B.  B.  Co.  v.  Dull,  S.  Ct.  U.  S.,  January  16,  1888 ; 
124  U.  8. 173. 

Oowdruetion  put  upon  a  written  eontract  by  the  acts  of  the  par^ 
ties,  will  prevail  over  the  literal  meaning  of  the  written  words: 
Dktriet  of  Columbia  v.  OaUaher,  8.  Ct.  U.  S.,  February  6, 1888; 
124  U.  8.  505. 

CojrVEYAHCE. 

Reeiiali  in  a  deed,  bind  the  parties  and  thoee  claiming  under 
them,  but  not  mere  strangers,  claiming  hv  adverse  title,  or  by  title 
anterior  or  paramount  to  the  deed :  Saoaricgo  v.  Maverick,  S.  Ct. 
U.  8.,  January  23, 1888 ;  123  U.  8.  261. 

Court  of  CLAncs.    See  Uniied  States  Courts, 
Crimikal  Law.    See  OonslUutUmal  Law — JuritdiHion. 

Damages.    See  CondUutional  Law. 

Exemplary  damages  may  be  recovered  when  the  injuries  have 
been  inflicted  in  a  wanton,  malicious,  gross,  or  outrageous  manner 
by  the  employees  of  a  corporation,  whether  or  not  the  corporatifin 
had  authoring  or  ratified  the  actions  of  their  employees :  i%t7a.  T. 
Co.  v.  Orbann,  8.  Ct  Penna.,  February  27, 1888. 

Value  of  county  bonds  placed  in  the  Iiands  of  a  contractor  for  a 
court-house,  and  by  him  sold  without  completing  the  house  in  time, 
whereby  additional  expense  was  put  upon  the  county,  is  the  amouut 
of  damage  suffered,  and  that  value  is  to  the  computed  at  the  face  of 
the  bonds:  MilUkin  etaLy.  Callahan  County,  8.  Ct.  Texas,  Decem- 
ber 20, 1887. 

Ejectment 

Prior  possesrion,  when  shown  to  be  continuous,  is  sufficient  for  a 
recovery  in  ejectment,  from  a  mere  intruder  or  wrong-doer,  or  one 
entering  during  the  possession,  without  right:  Sabariego  v.  Maverick, 
8.  Ct.  U.  8.,  January  23, 1888;  123  U.  8.  261. 

Fraud. 

Profits  may  be  divided  by  one  interested  in  a  contract  for  the 
construction  of  a  railroad,  with  an  assistant  engineer  of  the  railroad 
company,  where  the  engineer  had  no  interest  in  the  contract,  when 
made,  and  did  not  represent  the  company  in  the  making  of  the 


ABSTRACTS  OF  RECENT  DECISIONS.  339 

contract,  and,  afterwards,  whilst  in  the  service  of  the  company,  the 
engineer  had  no  connection  with  the  supervision  or  control  of  the 
construction,  or  the  ascertainment  of  the  amount  due  to  the  con- 
tractor: Union  B.  R.  Co.  v.  Dull,  8.  Ct  U.  8.,  January  16, 1888; 
124  U.  a  173, 

Intbbstate  Gommebcb.    See  Railroads. 

l/nderbitting  the  weight  of  freight  or  giving  a  false  classification, 
80  that  less  compensation  is  paid  for  carrying,  i^  prohibited  by  the 
Act,  and  each  carrier  should  nold  every  station  agent  responsible  fiir 
the  correctness  of  the  weight  and  classification  of  freight  received 
by  him:  Re  UnderbUling,  The  Commission,  April  11, 1888. 

JuRiBDicmoK.    See  United  SUUea  Courts. 

Diicretionary  authoritv,  delated  to  any  public  officer  or  tribunal, 
when  properly  exercised,  Ls  binding  upon  the  subject-matter,  and 
the  only  questioai  which  can  arise  between  an  individual,  claiming 
a  right  under  the  acts  done,  and  the  public,  or  anv  person  denying 
their  validity,  are  the  power  of  the  officer  and  fraud  in  the  claimant : 
Sabariego  v.  Maverick,  S.  Cu  U.  S.,  January  28, 1888;  123  U.  & 
261. 

Court$  of  equity  cannot,  without  an  express  statute,  exercise  any 
jurisdiction  beyond  the  protection  of  rights  of  property,  and  cannot 
punish  or  f>araon  crimes  and  misdemeanors,  or  appoint  or  remove 
public  officers;  to  assume  such  functions,  or  restrain  or  relieve 
against  proceedings  for  the  punishment  of  offenses  or  the  removal 
of  public  officers,  is  to  invade  the  domain  of  courts  of  common  law, 
or  of  the  executive  or  administrative  departments  of  the  govern- 
ment: Ejc  parte  Sawyer,  8.  Cu  U.  8.,  January  9, 1888;  124  17.  8. 
200. 

Lessor  and  Lessee. 

Rent  paid  in  advance  of  the  day,  and  repairs,  made  with  the 
consent  of  the  then  landlord,  and  to  be  deducted  from  the  accruing 
rent,  are  bindine  upon  a  subsequent  purchaser  at  sheriff's  sale  of 
the  landlord's  tiUe:  Koet  v.  Theis,  8.  Ct.  Penna.,  January  30, 1888. 

Master  and  Servant.    See  Fraud. 
Partnerships.    See  Bilh  and  Notes. 

Pledge. 

Pouestion  of  personal  property,  pledged  for  the  security  of  a 
debt,  must  be  given  the  pledgee,  to  create  an  effectual  lien  on  the 
property:  Williams  v.  OMespie,  8.  Ct.  Appeals  W.  Va.,  January 
28,  1888. 
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Public  Officebs.    See  Jurisdiditm. 

Railroads.    See  Damages. 

License  of  a  locomotive  eugineer,  ia  not  a  regulation  of  interatate 
commerce,  and  a  State  statute  requiring  such  license  is  valid :  Smith 
V.  Alabama,  S.  Ct.  U.  8.,  January  30.  1888;  124  U.  S.  465.  (So 
held  in  AfcDofiald  v.  Alabama,  ante,  page  171,  bj  the  State  court.) 

Negligence  of  the  carrier  must  be  shown  by  the  plaintiff  who  has 
accepted  for  his  goods  a  bill  of  lading  exempting  the  carrier  from 
liability  from  loss  by  fire  not  occasioned  by  tne  carrier's  negligence, 
and  tlie  goods  have  been  destroyed  by  fire  whilst  in  the  carrier's 
possession :  PlaU  v.  -R.  Y.  R.  &  C.  R.  R.  Co.,  Ct.  App.  N.  Y.,  Feb- 
ruary  10, 1888. 

Bemoval  of  Causes.    See  United  States  ChurU. 
Stockholder.    See  Banks, 

Trusts  and  Trustees.    See  Banks. 

Mortgages  belonging  to  a  trust  estate,  are  taxable  at  the  place  of 
residence  of  the  trustee,  althoufrh  the  eestuisoue  tnutent  are  residents 
of  another  State:  Price  v.  Hunter,  U.  S.  C,  Ct.,  £.  Dist.  Penna., 
February  8, 1888. 

United  States  Courts. 

Jurisdiction  of  the  United  States  Supreme  Court  to  review  the 
judgment  of  the  highest  court  of  a  State,  under  §  709  R.  S.  U.  S., 
dejjends  upon  the  record  showing  that  the  trial  court  had  denied 
a  right  guaranteed  by  the  Constitution,  a  treaty,  or  a  statute  of  the 
United  States:  French  v.  Hopkins,  S.  Ct.  U.  S.,  February  6, 1888 ; 
124  U.  S.  524 

Jurisdiction  of  the  Court  of  Claims  is  limited  to  the  cases  per- 
mitted, and  under  the  conditions  imposed,  by  the  Act  of  Congress: 
U.  S.  V.  Oleeson,  S.  Ct  U.  S.,  January  16, 1888 ;  124  U.  S.  255. 

Removal  from  the  State  court  to  the  United  States  court,  of  a 
proceeding  under  the  statutes  of  Colorado,  for  the  appropriation  of 
private  property  for  public  use,  and  to  ascertain  the  dama^,  may 
DC  made  on  the  ground  of  citizenship;  it  is  a  suit  at  law,  within  the 
meaning  of  the  Constitution  and  Acts  of  Congress:  Searl  v.  School 
District,  S.  Ct.  U.  S.,  January  16, 1888;  124  U.  S.  197. 

JouN  B.  Uhle. 
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LAW  SCHOOLS  AND  LEGAL  EDUCATION. 

In  the  February  number  of  the  American  Law  Register, 
there  appearetl  an  interesting  article  from  the  |)en  of  Mr.  Henry 
Rudd,  discussing  the  relation  of  law  schools  to  l^al  education. 
The  motive  which  inspired  the  writing  of  the  article,  was  a 
commendable  one,  and  the  desire  of  the  writer  to  have  a 
higher  standard  established,  governing  admissions  to  the  bar, 
will  be  quite  generally  concurred  in.  No  one  could  read  the 
article  in  question,  however,  without  readily  perceiving  that  the 
law  schools  of  the  United  States  were  considered  to  be,  in  large 
measure,  responsible  for  the  admission  to  the  bar  of  men  "scan- 
tily prepared  for  the  woric  of  their  profession  and  in  many 
cases  not  even  so  sufficiently  equipped,  as  to  be  able  to  acquire 
that  learning,  which  in  many  cases  is  necessarily  postponed  until 
after  the  technically  called  studentship,  has  come  to  an  end,  not 
understanding  thoroughly  the  foundations  of  the  law."  It  is 
evidently  the  impression  of  the  writer  that  a  law  school  is,  on 
the  whole,  a  pretty  poor  place  for  one  who  really  wants  to  know 
the  law,  and  that  the  present  system  of  acquiring  a  le^l  educa- 
tion, is  far  inferior  to  that  of  former  times,  to  "  the  old  Ameri- 
can system  of  legal  education,"  when  "  the  centre  of  instruction 
was  the  office  of  the  preceptor." 

The  idea  that  law  can  be  best  studied,  as  other  sciences  are 

studied,  in  colleges  and  universities,  is  not  an  idea  of  recent 

growth.  In  the  Roman  Empire  there  were  three  famous  schools 

of  law,  one  at  Constantinople,  another  at  Rome,  and  a  third  at 
Vol.  XXX VI. -44  341 


342  LAW  SCHOOLS  AND  LEGAL  EDUCATION. 

Berytufl.  Savigny  tells  us,  that  Rome  was  always  considered  as 
the  proper  place  of  study  for  those  inhabitants  of  the  provinces, 
who  wished  to  receive  a  complete  law  education.  The  school  ut 
BerytuSy  in  Phoenicia,  was  established  towards  the  beginning  of 
the  third  century,  and  it  acquired  very  great  celebrity.  Upon 
the  revival  of  the  study  of  Roman  law  in  Europe,  it  was  cus- 
tomary for  students  from  all  Europe,  to  resort  to  the  fitmous 
law  school  of  Bologna,  established  about  the  year  1 100.  In  the 
sixteenth  century  it  was  equally  the  appropriate  thing  for  law 
students  to  resort  to  France  and  to  attend  law  lectures  at  the 
school  at  Bourges,  and  at  Toulouse.  Spain  and  the  Netherlands 
had  celebrated  schools  at  Leyden  and  Utrecht  which  attracted 
large  numbers  of  students. 

In  England,  law  schools  were  established  at  a  very  early  i)er- 
iod.  Sir  Edward  Coke,  in  the  preface  to  the  second  part  of  his 
Institutes,  says :  ''  After  the  making  of  Magna  Oiaiia  and 
Charta  de  Foreday  divers  learned  men  in  the  laws  (that  I  may 
use  the  words  of  the  record)  kept  schools  of  the  law  in  the  city 
of  London,  and  taught  such  as  resorted  to  them  the  laws  of  the 
realm.''  The  Inns  of  Court  were  schools  of  law,  and  Lincoln's 
Inn  dates  back  to  the  time  of  Edward  II,  and  Gmy's  Inn  to 
the  time  of  Edward  III.  Chancellor  Fortesque,  writing 
in  the  time  of  Henry  VI,  tells  us  that  at  that  time  there  were 
ten  Inns  of  Chancery,  to  each  of  wliich  belonged  a  hundred  stu- 
dents at  least,  and  to  some  more  than  that  number :  That  most 
of  these  were  young,  learning  the  first  principles  of  law,  and 
that  as  they  advanced  in  learning  and  grew  to  ri|)er  years,  they 
were  admitted  into  the  larger  Inns,  called  the  Inns  of  Court, 
and  that  these  larger  Inns,  which  were  four  in  number,  had  two 
hundred  students  apiece,  or  nearly  so. 

But  is  a  law  school  the  proiier  place  to  study  law?  The 
interest  attaching  to  the  question  will  justify  the  length  of  the 
following  excerpt,  taken  from  a  lecture  delivered  in  Dublin  Uni- 
versity by  Francis  Stoughton  Sullivan,  and  published  in  Lon- 
don in  1772.  It  is  as  follows:  ''That  the  universities,  the  seats 
of  all  other  branches  of  learning,  are  the  places  most  fit  for 
this  purpose  (the  study  of  law),  hath  been  so  fully  proved  by 
Mr.  Blackstone,  in  his  preliminary  lecture,  not  long  since  re- 
printed in  this  kingdom,  that  it  will  be  much  more  proper  and 
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decent  for  luc  to  refer  gentlemen  to  that  excellent  ])errormaucey 
than  to  weiiken  his  arguments,  by  re|)eatiug,  in  other  wordb, 
what  he  has  demonstrated,  with  such  force  of  reason,  and 
elegance  of  expression.  I  shall  only  add  to  what  he  hath 
observal,  that  every  other  nation  of  £uroi)c  hath  admitted  the 
profession  of  their  municiiN;!  laws  into  their  universities,  and  that 
the  same  hath  been  the  opinion  and  practice  of  almost  every 
age  and  country,  as  far  back  as  the  lights  of  history  extend. 
Were  not  the  laws  of  Egypt,  as  well  as  their  religion,  physic, 
history,  and  sciences,  taught  in  the  colleges  of  their  priests? 
It  is  allowed  by  all,  that  the  principal  employment  in  the 
schools  of  the  prophets  was  the  study  of  the  law  of  Moses; 
and,  to  come  to  more  modern  times,  the  very  first  universities 
that  were  ever  founded  by  royal  authority,  were  the  works  of 
Roman  emfierors,  and  erected  merely  for  this  profession.  The 
famous  academies  of  Rome  for  the  West,  and  of  Berytus  for  the 
East,  furnished  that  extensive  empire  with  a  constant  succession 
of  excellent  lawyers,  whose  names,  and  the  fragment  of  whose 
works,  were  held  in  the  highest  honor  until  the  inundation  of 
barbarians  from  the  North  of  Europe,  and  the  prevailing  arms 
of  the  Saracens  in  the  E:ist  extinguished  the  Roman  govern- 
ment in  those  parts.  But  that  of  Constantinople,  founded  soon 
after  the  translation  of  the  seat  of  empire  thither,  had  a 
more  happy  destiny,  flourished  with  distinguished  reputation  to 
these  latter  ages,  and  |)erished  not,  but  with  the  empire  itself, 
when  that  city  was  taken  by  tlie  Turks.  Nay,  so  sensible  were 
the  Arabs  themselves,  who  destroyed  the  Roman  academy  of 
Berytus,  of  the  utility  of  such  institutions,  that  for  their  own 
law,  they  erected  others  of  the  same  nature  in  Bagdad.'' 

If  it  be  replied  that  the  extract  quoted  was  tlie  opinion  of  a 
gentleman  who  has  been  in  his  grave  for  more  than  a  century, 
and  that  the  experience  of  later  times  does  not  justify  the 
opinion  expressed,  then  we  may  be  allowed  to  supplement  that 
opinion  by  another  of  more  recent  date  and  none  the  less 
emphatic  on  that  account.  The  opinion  referred  to  is  taken 
from  a  report  made  to  the  American  Bar  Association,  by  its 
Committee  on  Legal  Education,  at  a  meeting  held  at  Saratoga 
in  August,  1879.  It  is  as  follows:  "There  is  little,  if  any, 
dispute  now  as  to  the  relative  merit  of  education  by  means  of 
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law  schools,  and  that  to  be  got  by  mere  practical  training  or 
apprenticeship  as  an  attorney's  clerk.  Without  disparagement 
of  mere  practical  advantages,  the  verdi<i;  of  the  best  informed 
is  in  favor  of  the  schools.  The  benefits  which  they  offer  are 
easily  suggested,  and  are  of  the  most  superior  kind.  They 
afford  the  student  an  acquaintance  with  general  principles,  diffi- 
cult, if  not  impossible  to  be  otherwise  obtained  :  they  serve  to 
remove  difficulties  which  are  inherent  iu  scientific  and  technical 
phraseology,  and  they,  as  a  necessary  consequence,  furnish  the 
student  with  the  means  for  clear  conception  and  accurate  and 
precise  expression.  They  familiarize  him  with  leading  cases, 
and  the  application  of  them  to  discussion.  They  give  him  the 
valuable  habit  of  attention,  teach  him  familiar  maxims,  and 
offer  him  the  priceless  opportunities  which  result  from  contact 
and  generous  emulation.  They  lead  him  readily  to  survey  the 
law  as  a  science,  and  imbue  him  with  the  principles  of  ethics  as 
its  true  foundation.  Disputing,  reasoning,  reading,  and  dis- 
coursing, become  his  constant  exercises :  he  improves  remark- 
ably as  he  becomes  aoquaiuted  with  them,  and  obtains  progress 
otherwise  bevond  his  reach." 

We  place  this  opinion  by  the  side  of  that  of  Mr.  Budd,  and 
must  say  that  in  the  opinion  of  the  writer  the  facts  justify  the 
conclusion  expressed  by  the  Committee  of  the  American  Bar 
Association  in  favor  of  the  education  afforded  by  the  schools. 
We  willingly  concede,  and  in  fairness  are  bound  to  concede, 
that  there  is  a  respectable  minority  in  the  profession  M*ho  still 
retain  a  partiality  for  the  office  as  against  the  law  school.  But 
each  year  that  minority  is  becoming  smaller,  as  the  methods 
of  the  schools  are  becoming  better  understood.  The  rapid 
growth  of  law  schools  shows  that  the  fact  has  come  to  be  gen- 
erally recognized,  that  a  student  who  desires  the  best  insight 
into  legal  principles,  and  the  most  thorough  and  systematic 
knowledge  of  law  as  a  science,  should  seek  it  in  the  schools 
rather  than  in  the  offices.  At  the  period  of  the  Revolution, 
there  was  not  a  law  school  in  this  countrv,  but  in  1784  one  was 
established  at  Litchfield,  Connecticut,  by  Mr.  Reeve  (afterwards 
Judge  Reeve).  That  continued  to  be  the  only  law  school  in  the 
United  States  until  1817,  when  the  Law  Department  of  Har- 
vard University  was  established,  although  the  first  law  lectures  in 
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the  University  of  Pennsylvania  were  l)eguD  by  Mr.  Justice 
Wilson,  of  tlie  United  States  Supreme  Court,  in  1 790.  Tlie  law 
school  of  Yale  College  was  founded  in  1824,and  in  1825  the  law 
school  of  the  University  of  Virginia  was  established.  The 
Cincinnati  law  school  was  started  a  few  years  later,  in  the  year 
1833.  Chancellor  Kent  was  apix)inted  Professor  of  Law  in 
Columbia  College  in  1823,  but  hi^  lectures  were  delivered  to 
undergraduates,  and  not  to  law  students,  who  were  studying  the 
law  as  a  profession.  The  law  school  of  Columbia  College  was  not 
established  until  1858.  In  1859,  when  the  law  school  of  the 
University  of  Michigan  was  established,  there  were  only  four- 
teen law  schools  in  the  United  States,  and  only  half  that  number 
liad  any  students  worth  mentioning.  According  to  the  report 
of  the  Commissioner  of  Education  for  1885-8G,  there  were  forty- 
nine  schools  of  law  in  this  country  at  that  time,  and  since  that 
report  was  issued,  several  other  schools  have  been  instituted. 

In  Germany,  the  law  is  studied  uniformly  at  the  universities, 
there  being  some  twenty  law  schools  in  the  empire.  At  Ber- 
lin, in  1885-4,  the  number  of  law  students  in  the  University 
was  1,286.  At  theUniversity  of  Munich,  in  1884-5,  the  num- 
ber was  886,  and  at  the  University  of  Leipsic,  during  the  same 
year,  the  numlier  was  610.  The  Columbia  College  law  school 
and  the  law  school  of  the  University  of  Michigan  are  the  two 
largest  law  schools  in  the  United  States,  but  the  number  of 
stndcnts  in  both  combined  would  fall  short  of  the  number  in  at- 
tendance at  the  University  of  Berlin.  The  number  of  law  stu- 
dents in  attendance  on  the  Universities  of  Germany  has  been 
steadily  increasing.  In  1860,  the  number  is  reported  to  have 
been  2,381 ,  in  1870,  it  was  2,638,  and  in  1880,  it  was  5,259.  In 
1882  the  number  was  5,327. 

In  the  United  States  the  total  number  of  students  studying  in 
law  schools  in  1886,  was  3,054.  While  this  number  is  much 
smaller  than  is  the  number  of  law  students  studying  in  the 
German  Universities,  it  is  to  be  remembered,  that  in  Grermany  the 
law  requires  them  to  study  in  the  Universities,  while  here  itdoes 
not.  The  growing  favor  of  the  law  schools  in  this  country  is 
indicated  by  the  fact  that  in  1870,  there  were  only  1,611  students 
in  the  law  schools,  while  in  1886,  there  were  above  twice  that 
number  in  attendance  on  the  schools. 
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In  the  article  in  the  Rboister  already  referred  to,  Mr.  Budd 
contrasts  the  method  of  admission  to  the  bar  in  the '' olden " 
time  with  that  which  prevails  to-day,  to  the  exaltation  and  glory 
of  the  former,  and  the  depreciation  and  shame  of  the  latter.  It 
will  ))e  interesting  to  examine  what  is  there  said  on  this  salyect 
for  the  purpose  of  seeing  whether  the  writer  has  not  been  misled 
into  forming  an  erroneous  opinion,  both  concerning  the  past  and 
the  present  standanl  of  legal  knowledge  exacted  of  candidates 
for  admission  to  the  bar.  He  says:  ''It  is  not  necessary  in 
order  to  find  a  different  state  of  things  to  go  back  to  the  days  of 
laborious  preparations  of  the  old  English  bar — ^to  the  long 
apprenticeship  of  the  Inns,  to  the  dry  discipline  of  pleading 
under  the*  bar,  before  receiving  a  formal  call,  undergone  by  so 
many  men  whose  names  will  live  among  us  forever;  or,  indeed, 
to  cross  the  water  at  all." 

As  a  matter  of  fact  the  writer  labored  under  a  serious  mis- 
apprehension in  writing  the  above.  So  far  as  England  is  con- 
cerned, the  standard  of  legal  education  which  existed  "  in  the 
olden  time,^'  was  a  disgrace  to  the  profession,  and  infinitely 
below  what  is  required  in  that  country  to-day.  I  do  not  refer 
to  the  period  when  Sir  Edward  Coke  and  Mr.  Seldon  were 
called  to  the  bar.  When  for  the  purpose  of  keeping  legal  busi- 
ness in  the  hands  of  a  few,  a  rule  was  adopted  tliaf  there 
should  not  be  called  to  the  bar  aliove  eight  in  a  year,"  ''  because 
the  over  great  multitude  in  any  vocation  or  profession  did  but 
bring  the  same  into  contempt,"  it  is  quite  likely  that  candidates, 
in  order  to  be  one  of  the  fortunate  eight,  applied  themselves 
with  remarkable  diligence  and  came  to  the  bar  remarkably  well 
prepared.  It  is  obviously  unfair,  however,  to  compare  a  period 
of  that  kind,  when  rules  were  established  simply  for  the  pur- 
pose of  excluding  men  from  the  bar,  with  a  period  when  the 
right  to  practice  is  conceded  to  any  one  who  is  possessed  of  the 
requisite  qualifications.  When  this  principle  of  exclusiveness, 
adopted  in  order  to  keep  the  number  of  practicing  lawyers 
small  and  make  the  practice  of  the  profession  lucrative,  finally 
came  to  be  abhorred,  what  was  the  standanl  of  legal  education 
that  was  then  adopted  ?  The  question  may  best  be  answered 
by  the  author  of  the  History  of  the  Inns  of  Court,  a  book 
published  in  London,  in  1780.     In  the  preface  to  that  work. 
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the  author  says  :  "But  at  tins  day,  what  are  the  qualifications 
necessary  for  a  gentleman  who  is  a  canditate  for  the  bar  ?  Is 
he  examined  every  term  or  vacation  ?  No.  Are  any  instruc- 
tions given  him  by  the  lx?nehers,  or  any  other  by  their  order  rel- 
ative to  what  he  should  read?  No.  Is  he  obliged  to  give 
any  evidence  of  his  having  read  a  single  page  of  any  law-book? 
No.  Does  it  ap|)car  that  he  can  even  read  and  write  his  name? 
Yes.  I^tbre  he  is  ])ormitted  to  dine  in  the  hall,  he  is  obliged 
to  execute  a  bond,  conditioned  for  paying  the  cook,  the  butler, 
wash-pot,  and  other  ofTiccrs  of  the  house,  their  aci*ustomed  fees 
and  |)er(|nisites  ;  and  this  is  the  only  proof  he  is  obliged  to  give 
of  his  learning.  What  then  are  his  qualifications  for  a  barris- 
ter at  law  ?  Nothing  further  is  necessary  than  to  produce  a 
certificate  of  his  having  dine<I  a  certain  numl)er  of  times  in  the 
hall  of  the  inn  he  is  a  member  of,  and  of  his  having  paid  the 
cook's  bills,  etc.,  as  before  mentioned."  At  that  time  to  have 
eaten  twelve  dinners  in  one's  inn  was  sufficient  qualification  for 
the  English  bar,  and  eight  was  sufficient  for  the  Irish  bar. 
Now  this  may  seem  too  absurd  to  be  true,  but  true  it  was,  nob 
only  at  that  time,  but  long  I)eforc  and  aiU'r  as  well,  and  until 
within  a  very  few  years.  But  within  a  few  years,  a  high  stand- 
ard of  Wal  education  has  been  establi.'^hed  in  £n<;land.  Since 
1877  the  entire  practical  control  of  the  examination  and  admis- 
sion of  solicitors  has  been  in  the  hands  of  the  Incorporated  Law 
Society,  which  has  created  a  paid  Board  of  Examiners.  One 
who  intends  to  apply  for  admission  as  a  solicitor  must  be 
"  apprenticed  "  or  ''articled  "  as  a  clerk  to  a  ]>racticing  solicitor 
for  a  perifKl  of  five  years,  unless  he  has  taken  an  academic  de- 
gree, in  which  case  the  time  is  reduced  to  three  years.  If  he 
is  without  such  a  degree  he  must  pass  a  preliminary  examina- 
tion for  the  purpose  of  ascertaining  whether  his  general  educa- 
tion is  sufficient  to  warrant  his  entering  on  the  study  of  law. 
The  examination  is  in  English  history,  the  English  and  I^tin 
languages,  and  in  any  two  languages  which  he  may  select  from 
the  following :  Greek,  Italian,  Spanish,  French,  and  German. 
He  is  subsequently  required  to  pass  an  intermediate  and  a  final 
examination.  These  examinations  are  upon  the  law  and  arc 
searching  and  severe.  The  examination  of  would-be  barristers 
is  in  the  hands  of  the  Council  of  Legal  Education,  and  the  con- 
ditions are  equally  exacting. 
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The  history  of  legal  edueation  in  the  United  States  does  not 
tell  a  very  different  story.  In  tiie  earliest  years  of  our  history' 
the  candidate  for  admission  to  the  bar  does  not  jseem  to  have 
been  subjected  to  any  very  trying  ordeal,  if  Ave  may  rely  on 
the  accounts  which  have  come  down  to  us  as  to  the  manner  in 
which  young  men  were  admitted  into  the  profession  in  ^lassa- 
chusetts  one  hundred  years  ago.  We  are  informed  that  a  stu- 
dent about  to  enter  the  study  of  law,  began  by  offering  his  ser- 
vices to  some  established  practitioner,  paying  him  a  fee  of  one 
hundred  dollars.  After  two  years  of  study,  he  would  be  ac- 
companied into  court  by  his  preceptor,  who  would  ask  the 
court's  permission  to  present  a  young  man  for  the  oath  of  an 
attorney,  at  the  same  time  vouching  for  his  morals  and  learning. 
The  court  then  asked  the  bar  if  they  consented,  an<l  ou  their 
bowing  their  assent,  the  oath  was  administered  and  the  new 
attorney  introduced  to  the  Ixir.  The  whole  company  would 
then  adjourn  to  the  tavern  to  celebrate  the  event.  It  was  in 
that  day  the  usual  way  of  introducing  the  neophyte  '*  into  the 
full  communion  of  the  brethren,"  for  them  all  to  indulge  in  a 
kind  of  ^' alcoholic  christening."  John  Adams  in  describing 
his  admission  to  the  bar  says,  after  the  oath  was  administered, 
''I  shook  hands  with  the  bar,  and  received  their  con^rratulations, 
and  invited  them  over  to  Stone's  to  drink  some  punch,  where 
the  most  of  us  resorted  and  had  a  very  cheerful  chat." 

That  the  standard  of  legal  education,  as  fixed  by  the  law 
schools,  is  higher  than  that  fixed  by  the  courts,  ought  to  be 
well  known  to  every  intelligent  member  of  the  profession,  who 
has  any  knowledge  of  the  work  which  the  law  schools  of  this 
country  are  doing.  That  the  standard  of  the  law  schools  is  in 
advance  of  that  of  the  courts,  may  perhaps  best  be  shown  by  the 
fact  that  students  who  are  not  within  a  year  of  obtaining  their 
diploma  from  the  law  schools,  may  frequently  gain  admission 
to  the  bar  in  States  where  no  prescribed  ])erIod  of  study  is  re- 
quired ;  showing  that  the  schools  are  at  least  a  year  in  advance 
of  the  courts  in  their  requirements.  The  catalogue  of  the 
Michigan  University  Law  School  for  the  present  year  shows 
that  in  the  senior  class,  there  are  forty  members  who  are 
attorneys-at-Iaw.  The  Dean  of  the  Law  School  of  the  Uni- 
versity of  Pennsylvania  is  authority  for  the  statement  that 
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students  who  have  only  completed  the  junior  year  in  that  school 
do,  not  unlrequently,  pass  the  bar  examination  in  the  State  of 
Pennsylvania.  The  catalogue  of  the  St.  I^uis  Law  School  for 
the  year  1887-88,  contains  the  following  statement:  '*  Perhaps 
the  best  proof  of  the  success  with  which  the  elementary  course 
of  this  year  may  be  made  to  apply  to  the  entire  field,  lies  in  the 
considerable  number  of  students  who  find  themselves  able  to 
pass  the  ordinary  examination  in  open  court  for  admission  to 
the  bar  at  the  end  of  the  junior  year.  While  the  Faculty  do 
not  advise  this,  they  take  a  just  pride  in  the  fact  that  no  student 
who  could  pass  the  regular  junior  examination  has,  so  far  as 
they  are  aware,  ever  been  rejected  uj>on  a  public  examination 
for  admission  to  the  bar,  although  some  students  are  lost  to  the 
school  every  year  by  this  process." 

Mr.  Budd  charges  that  the  law  schools  have  lowered  the  edu- 
cational standard  of  the  bar,  by  shortening  the  i)eriod  of  student- 
ship. "  This,*'  he  says,  "  has  eome  about  as  follows :  to  en- 
courage law  schools,  rules  of  court,  or  acts  of  legislature  have 
made  diplomas  of  schools,  or  of  certain  favored  schools,  sufficient 
evidence  of  fitness  on  the  part  of  its  recipient  to  be  admitted  to 
practice.  The  diploma,  we  have  seen,  can  be  obtained  in  a 
period  of  two  years.  It  soon  seemed  to  the  courts  that  it  was 
unjust  to  keep  out  of  practice  for  a  year  men  who  for  reasons 
satisfactory  to  themselves,  did  not  go  to  a  law  school,  while 
students  who  had  started  at  the  same  time  with  them  in  the 
course  of  legal  training,  and  who,  perhaps,  knew  no  more,  were 
allowed  to  practice;  as  a  result,  the  i)eriod  of  studentship  was 
shortened,  so  as  to  allow  the  student  of  any  kind,  to  present 
himself  for  examination  by  the  court  or  its  appointed  ex- 
aminers, at  the  end  of  two  years."  This  is  a  misapprehension. 
Our  forefathers  once  had  the  idea  that  every  one  who  intended 
to  go  into  a  trade  or  a  profession  ought  to  serve  a  certain  period 
of  apprenticeship  before  they  could  become  qualified  *'  to  set  up 
for  themselves."  The  restriction  was  gradually  removed  as  to 
trades  and  then  abandoned  as  to  the  professions.  But  the  law 
schools  were  not  in  any  way,  directly  or  indirectly,  responsible 
for  the  removal  of  the  definite  period  of  study  exacted  of  can- 
didates for  admission  to  the  bar.  They  were  no  more  respon- 
sible for  the  abandonment  of  the  time  limit  in  the  case  of  those 
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seeking  admission  to  the  bar,  tlian  they  were  responsible  for  its 
abandonment  in  the  ease  of  tiusnnths  and  blaeksmiths.  That 
the  Colnmbia  College  Ijjiw  School,  tor  instance,  did  not  eflect 
the  change  in  New  York  is  ch»ar,  becanse  the  change  in  that 
State  was  made  long  Ixjfore  the  law  school  was  establislied.  The 
school  was  not  established  niilil  1808,  and  for  years  Ixjforc,  no 
]>eriod  of  htndy  was  reqniriHl.  That  the  Michigan  University 
I^aw  School  did  not  effwt  the  change  in  Michigan,  is  clear  for 
the  very  same  reason.  The  change  was  etTected  in  Michigan 
iK'fore  the  law  school  was  establishetl.  An<l  so  we  might  go  on 
through  the  list  of  States,  and  we  should  find  that  in  almost 
every  State,  the  change  was  ctFccteil  before  any  law  school  was 
establishcil  in  the  particular  State.  Samuel  Warren  of  P^ngland 
in  a  book  pul)Iishcd  by  him  in  183'i,  dec*lares  that  in  the  United 
States,  '^  there  exists  the  greatest  latitude  of  admission  to  the 
bar."  In  speaking  of  the  bar  in  this  country  he  says:  "The 
same  individual,  either  alone  or  in  partnership,  practices  both 
as  coinis<*llor  an<l  attorney.  He  also  takes  pupils,  each  paying 
about  i:20  a  year,  whom  he  teaches  in  his  oflice,  as  an  attorney's 
clerk  is  taught  in  P^ngland,  for  about  two  or  three  years, 
de|>endcnt  on  his  being  twenty-one  yo:irs  of  age,  or  under.  That 
|)eriod  expinnl,  he  gives  public  notice  of  his  intention  to  apply  for 
lib<?rty  to  practice.  After  passing  a  private,  desultory,  brief, 
anil  exclusively  professional  rim  voce  examination,  lasting  from 
half  an  hour  to  an  hour,  or  even  longer,  and  having  ])nx1uced 
testimonials  of  moral  character  fnim  his  master ;  the  latter,  or 
anv  other  mciulK.T  of  the  bar,  moves  the  court  for  the  admission 
of  the  candidate  ;  ant]  that  having  been  elfecteil,  he  is  at  lil)erty 
to  practice.  The  gentleness  of  the  examinatiim  may  be  inferrc<I 
from  the  fact,  that  an  api^eal  from  the  decision  of  the  examiners, 
is  raixily  or  never  heard  of."  At  that  time  there  were  only  two 
or  three  law  schools  in  the  United  States  of  any  consequence 
whatever.  To  suppose  that  the  low  standard  governing  ad- 
mission to  the  bar  in  the  United  States  was  due  to  the  existence 
of  these  schools,  and  that  the  |>eriod  of  study  had  lieen  reduced 
to  two  years  in  their  intenst,  is  to  make  a  very  sweeping  sup- 
]>osition  imleed,  and  one  thnt  rests  on  nothing  that  is  any  more 
substantial  than  "  the  baseless  fabric  of  a  dream.' 

Mr.  Budd  states  that  "At  the  end  of  two  years,  so  called, 
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Init  in  real  it  V  two  courses  of  iii-irui'tion.  whii-li  innv  omhrr\<v, 
from  tlio  boj:iiuiiiiij  of  the  0110  to  the  imuI  oi'  tlio  i»tlu  r,  onlv 
>onie  twoiitv  months  and  inoliulc  onlv  sixteen  month:*  i»r  actnal 
iiistrnotion,  an  examination  i:5  hclil  l>y  iho  profes-^ors  npon  wluit 
they  have  tanglit,  a  iliploma  i>  "ijranteJ  to  the  sni'tH'-^inl  candi- 
date,  and  this  di|doma  (thronixh  the  oomphii-ance  of  the  courts, 
and  thoir  <k>ire  to  foster  the  hiw  sch«H»l)  in  many,  it'  not  all 
parts  of  the  Union,  entitles  the  J^tndont,  who  has  complied  with 
rules  of  r.inrt  as  to  rejri-^tration,  to  ail  mission  to  tin*  har/' 
If  this  statcniLMit  is  true,  it  simply  proves  that  the  courts  of  the 
United  Slates  place  a  high  estimate  on  the  law  scIhh>1s  anil  the 
traininir  that  is  there  received,  for  why,  if  it  w«'re  otherwise, 
should  thev  desire  to  "  foster'*  the  schools.  Bnt  whatever  mav 
Ix?  the  opinitm  of  the  conrts  on  this  suhject,  the  statement  tliat 
the  diploma  of  the  hiw  school  "entities'*  to  admission  to  the 
har  is  hard  I  v  warranted  hv  the  facts. 

The  diphmias  of  the  Xew  York  law  schools  do  not  entitle 
their  holders  to  admission  to  the  Xew  York  har,  alihonu:h  at 
one  time  the  rule  was  otherwise.  The  diploma  of  the  Michi- 
<ran  University  Law  School  does  not  a«lmit  to  the  Michiiran 
l«r.  The  diploma  of  Harvard  and  l>oston  Law  Schools  will 
not  admit  to  the  Massachnselts  har.  Xeith^  r  does  the  diploma 
of  the  Yale  Law  School  admit  to  the  ( *(»nnecticnt  har.  In 
some  of  the  States,  it  must  he  admitted,  the  diplomos  of  law 
schools  are  accepted  as  affording  sufficient  evidence  (»f  lei:^al 
qualifications,  to  entitle  their  holdei*s  to  admission  to  the  l)ar, 
without  examination.  But  the  di]>Iomas  of  almost  all  the  lead- 
ing law  schools  do  not  admit  to  the  har  in  the  States  where  those 
schools  are  located.  If  the  diploma  of  the  law  scOiool  of  the 
Universitv  of  Pennsvlvania,  of  the  Union  Colle<jo  of  Law  at 
Chicago,  and  of  the  St.  Louis  Law  School,  admit  to  the  bar  in 
their  respe<-*tive  States  at  the  present  time,  the  practice  is  excep- 
tional, iloreover,  there  is  no  reason  to  think  that  the  examina- 
tion of  applicants  in  open  court  in  Pennsylvania,  Illinois,  and 
Missouri  is  more  searching  than  is  the  examination  for  the 
de<rrec  of  I^Ij.  B.  in  the  schools  namc«l.  The  writer  has  reason 
to  Iwlieve  that  the  very  contrary  is  the  I'ase. 

The  writer  of  the  article  in  question  also  says :  In  the  first 
place,  no  means  are  adopted  to  insure  that  the  student  who 
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attends  the  lectures  is  capable  of  comprehending  them ;  he  may 
come  to  tlicni  utterly  unprepared,  and  with  the  remotest  knowl- 
edge of  leg:il  principles,  without  even  the  foundation  of  a  good 
education,  such  as  is  generally  obtainable  by  an  ai^demic  or  col- 
legiate course,  and  in  schools  where  there  is  no  division  into 
classes  for  the  purpose  of  hearing  lectures,  be  may  be  thrown 
at  once  right  into  the  middle  of  the  course,  and  after  hearing 
advanc-ed  lectures  on  equity  in  his  first  year,  may,  in  his  second, 
be  taught  what  are  estates."  This  statement  contains  in  effect 
two  charges.  The  first  is,  that  no  means  are  adopted  '^  to  in- 
sure that  the  student  who  attends  the  lectures  is  capable  of  com- 
prehending them."  This  is  a  serious  mistake.  The  law  schools 
have  adopted  a  system  of  preliminary  examination  for  the  pur- 
]>ose  of  ascertaining  whether  students  have  acquired  such  an 
education  as  will  enable  them  to  comprehend  the  study  of  law, 
and  justify  them  in  entering  on  a  course  of  legal  education.  In 
the  Law  School  of  the  University  of  Michigan,  for  instance,  the 
rule  governing  the  admission  of  students  is  as  follows  : 

"Graduates  of  colleges,  and  students  who  have  honorably 
completed  an  academical  or  high-school  course,  and  who  present 
a  certificate  or  diploma  from  the  academy  or  high  school  will  be 
admitted  without  preliminary  examination.  Xo  student  who 
does  not  present  such  certificate  or  diploma  will  be  admitted  as 
a  candidate  for  a  degree,  until  he  has  passed  a  satisfactory  ex- 
amination in  arithmetic,  geography,  orthography,  Englisli 
composition,  and  the  outlines  of  the  history  of  the  United 
States,  and  of  England.  The  examination  will  he  conducted  in 
writing,  and  the  pa{>ers  submitted  by  the  applicants  must  evince 
a  comi)etent  knowledge  of  English  grammar.'' 

This  provision  undoubtedly  deters  many  from  commg  to  the 
law  school  at  all,  inasmuch  as  by  studying  in  an  office,  they  can  be 
admitted  to  the  bar  without  passing  any  examination  in  any  of 
the  subjects  above  indicated.  The  schools  which  do  not  insist 
on  such  a  preliminary  examination,  and  there  are  some  which 
do  nuty  omit  it  not  from  choice  but  rather  from  necessity. 
They  reason  that  if  they  reject  a  student  applying  for  admis- 
sion it  will  not  result  in  keeping  him  from  the  profession,  but 
will  merely  compel  him  to  read  by  himself,  or  in  an  office,  in- 
stead of  in  the  law  school,  and  that  it  will  be  much  better  for 
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him  to  receive  hiss  training  in  the  school.  Hence  the  ndraission 
of  such  men  to  the  privileges  of  some  law  schools.  Those  very 
schools  would  rejoice  if  a  law  could  \ye  passed  in  every  State 
requiring  such  a  preliminary  exaniinatiou,  of  everyone  who  pre- 
sents himself  for  admission  to  the  bar.  The  lack  of  such  a 
requirement  is  the  fault  of  the  profession  and  not  of  the 
schools. 

But  if  it  were  true  as  charged,  that  the  law  schools  receive  as 
students,  those  who  are  "without  even  the  foundation  of  a  goo<l 
education,  such  as  is  generally  obtaiuablc  by  an  academic  or  col- 
legiate course,"  how  does  that  affect  the  question  uniler  discus- 
sion? What  precaution  have  the  courts  taken  to-day,  or  have 
they  ever  taken,  to  insure  that  no  one  shall  study  law  or  \ye 
admitted  to  the  bar,  who  has  not  first  acciuircd  such  an  c<lucation 
as  is  above  referretl  to?  Certainly  none  at  all, in  this  country, 
as  we  have  already  indicated,  exce]>t  in  two  or  three  of  the 
States.  In  Pennsylvania  and  in  Delaware,  there  is  required  a 
preliminary  examination  in  all  branches  of  a  common  high 
school  education.  New  York,  while  not  requiring  any  famil- 
iarity with  the  Latin  language,  demands  that  candidates  should 
have  passed,  satisfactorily,  what  is  known  as  the  Regents'  exami- 
nation. But  these  States  are  exceptions  to  the  general  rule, 
M'hich  in  almost  all  of  the  States  does  not  require  and  never  has 
required  the  applicant  for  admission  to  the  bar,  to  pass  any  pre- 
liminary examination  in  general  knowledge,  for  the  purpose  of 
testing  his  culture.  And  what  precautions  does  the  ])ractitioner 
take  if  a  student  applies  for  admission  to  his  office  to  study 
law?  Does  he  ask  him  whether  he  has  a  diploma,  and  if  he 
has  not,  proceed  to  examine  him  in  history,  and  matheniatics,and 
literature?  And  are  the  law  schools  responsible,  because  the 
courts  and  practitioners  do  not  require  such  an  examination  of 
applicants  ? 

The  second  charge  is  that  the  law  schools  plunge  their 
students  in  medias  res,  having  no  graded  course  of  liistruction. 
There  may  Ik?,  perhaps,  two  or  three  law  schools  where  such  is 
the  case,  but  those  schools  constitute  an  exception  to  the  rule. 
The  course  of  instruction  is  graded  at  Harvard,  Columbia, 
Michi^jan  University,  Yale,  Chicago,  Boston,  St.  Louis,  Cincin- 
nati, San  Francisco,  University  of  Iowa,  University  of  Wis- 
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cousin,  at  Cornell,  and  most  of  the  others.  As  to  the  few 
sciiools  which  do  not  grade  their  cour^^e,  it  may  be  ssiid  l>y  way 
of  justification,  that  there  are  many  able  and  ieurned  men,  as 
well  as  exi>ericnceil  teachers  of  law,  who  do  not  believe  it  makes 
any  very  great  diiTerence  whether  a  graded  course  of  instruction 
is  inirsucd  or  not.  The  writer  of  this  article  does  not  coincide 
in  that  opinion,  but  believes  a  gradeil  course  is  much  to  l)e  pre- 
ferred, lie  IS  not  prejiai'eil,  however,  to  denounce  schools 
which  pur.-ue  a  contrary  niethiKl. 

The  writer  of  this  article  would  be  glad  if  a  law  could  be 
enacteil  in  every  State,  requiring  candidates  for  admission  to  the 
bar,  to  pursue  a  course  of  legal  study  for  a  period  of  three  years. 
Such  a  {>eriod  is  none  too  long,  and  no  good  is  accomplished  by 
alio  win;:  men  to  come  to  the  bar,  who  have  studied  onlv  for  a 
single  vcar.     It  is  a  misfortune  to  anv  man  to  be  admitted  in 
that  way,  and  it  would  lie  aliont  as  well  tt>  allow  it  to  be  imder- 
stood,  that  any  man  would  be  allowed  to  practice  law  who 
wantcil  to,  whether  he  knew  anything  or  not.     In  the  Roman 
Empire,  candidates  for  the  bar  studied  the  law  for  four  years, and 
in  the  time  of  Justinian,  the  period  was  lengthened  to  five  years. 
The  writer  of  the  article  already  alluded  to,  complains  that,  while 
the  medical  profession  is  struggling  to  make  a  three  years'  course 
a  mic  qua  ixon  to  the  healing  art,  the  legal  profession  should 
be  content  with  a  two  years'  course.     That  it  should  be  so,  is 
certainly  matter  of  regret,  and  I  cordially  unite  with  him  in  the 
hope  that  there  is  a  reaction  coming.    It  is  to  be  borne  in  mind, 
however,  that  the  medical  schools  can  better  afford  to  lengthen 
their  ]>eriod  of  study  than  can  the  law  schools.     The  tendency 
of  legislation  in  the  States  to-tlay,  is  in  the  direction  of  allowing 
no  one  to  practice  medicine  who  does  not  hold  a  diploma  from 
a  medical  college.     Such  a  regulation  gives  the  medical  schools 
a  great  advantage  over  the  law  schools,  compelling  as  it  does, 
all  medical  students  to  resort  to  colleges  of  medicine,  and  thereby 
enabling  them  to  lengthen  their  courses  of  study.     While  the 
law  faculties  of  the  United  States  do  not  ask  for  similar  legis- 
lation in  the  interest  of  law  schools,  they  would   hail    with 
delight  a  law  requiring  students  to  pursue  the  study  of  law  for 
three  years  prior  to  their  admission  to  the  bar,  and  with  such 
legislation  to  justify  them  in  so  doings  would  liastcn  to  extend 
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their  courses  of  iustructiua  accordlnglr.  But  wliiU  jusiiie  i? 
there  iu  calling  on  the  schools  to  adopt  a  thivo  viara'  ot>ur«c 
when  the  courts  are  everv  dav  admitiinjx  to  the  bar.  inon  who 
have  oiiiv  studieil  fur  a  vear,  or  even  for  a  Ic.^s  time  than  that? 

AVe  may  concede  that  matters  of  practice  can  be  better  mas- 
tered in  an  office  than  in  a  law  school.  And  anv  who  are  of  the 
opinion  that  practice  should  claim  the  student's  most  particular 
attention,  and  that  law  as  a  science  is  of  little  consequence,  may 
probably  be  right,  iu  thinking  that  a  law  offi«*e  is  a  better  place 
for  a  student  than  a  law  school.  But  as  Sir  William  Blackstone 
has  said:  '*  If  practice  be  the  mIioIc  he  is  taught,  practice  must 
also  be  the  whole  he  will  ever  know:  if  he  be  uninstructcd 
in  the  elements  and  first  principles  upon  which  the  rule  of  prac- 
tice is  founded,  the  least  variation  from  established  precedents, 
will  totally  distract  and  bewilder  him.  I(<i  lex  Hcnpta  cd  is  the 
utiuost  his  knowle<lge  will  arrive  at," 

On  the  other  hand,  if  the  student  desires  to  k})ow  the  law,  to 
master  its  principles,  and  understand  its  reasons,  any  one  who 
isthoroujxhlv  familiar  with  the  methods  of  the  best  law  schools 
of  to-dav,  and  of  the  thorou<j:hness  with  which  thev  are  doing 
their  work,  will  not  have  a  rational  doubt  as  to  the  j>lare  where 
the  la^  should  be  studieil.  The  duty  of  a  law  ])rofessor  is  to 
teach  Ids  students  how  to  studv  and  then  see  that  thev  do  it. 
My  experience  has  taught  me  that  students  will  do  about  as 
much  work  as  they  are  required  to  do.  If  they  arc  forced  to  a 
high  standard,  they  will  go  there  and  master  the  subject  of  their 
study,  but  otherwise  they  will  neglect  their  work  and  know 
nothing  or  little  about  it. 

I  conclude  this  article  with  the  opinion  of  a  distinguished  for- 
eigner, Mr.  Heron  of  Dublin,  in  his  work  on  the  History  of 
Jurisprudence  (London,  1860),  declaring  that  in  the  department 
of  l^al  reform,  and  also  in  that  of  legal  authorship,  the  United 
States  have  surpassed  England,  and  attributing  the  fact  "to  the 
superior  legal  education  which  the  American  lawyers  receive, 
and  to  the  schools  of  law  established  throughout  the  United 
States." 

Henry  Wade  Rogers. 
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RECENT   ENGLISH    DECISION. 
CouH  of  Appetils. 

WILSON  r.  (iLOSSOP. 

Where  a  husband  connives  at  adultery  on  the  part  of  his  wife,  bat  subse- 
quently turns  her  out-of-doors  for  the  oflense,  and  she  is  without  private 
means  of  support,  he  i^  liable  for  necessaries  furnished  to  her  while  apart 
from  him. 

Acriox  brought  in  the  Sheffield  County  Court  to  recover  for 
necessaries  furnished  to  the  defendant's  wife  under  the  circum- 
stances mentioned  in  the  head-note;  the  court  gave  judgment 
for  the  defendant,  whereupon  the  plaintiff  appealed  to  the  Queea 
Bench  Division.  That  court  (Matthew  and  Cave,  JJ.).  al- 
lowed the  appciil  and  gave  judgment  for  the  plaintiff.  The  ap- 
peal was  taken  from  the  Divisional  Court. 

MoorRortiy  Q,  fl,  for  appellant. 
Herbert  liicdy  contra. 

Lord  Esiier^  M.  R. — In  this  case,  the  plaintiff  is  to  be 
taken  to  be  in  the  position  of  a  stranger,  who  has  supplieil 
things  necessary  fr»r  the  maintenance  of  a  married  woman,  living 
apart  from  her  husliand.  There  were  proceedings  in  the  Divorce 
Court,  at  this  suit,  for  a  dissolution  of  marriage  on  the  ground 
of  the  wife's  adultery,  and  the  jury  found  that  she  had  commit- 
te<1  adultery,  but  that  her  husband  had  connived  at  it.  On  this 
state  of  facts  the  Divisional  Court  dtxrided  that  he  was  bound  to 
pay  for  the  sustenance  of  his  wife,  and  gave  judgment  for  the 
plaintiff.     The  defendant  has  appealed. 

When  a  roan  marries,  he  is  bound  to  keep  and  maintain  his 
wife,  unless  she  has  committed  adultery,  and  further,  he  is 
bound  in  honor,  to  protect  her  from  infamy.  This  roan  has  done 
the  reverse.  The  argument  for  him,  to  exonerate  him  from  lia- 
bility to  maintain  his  wife,  would,  if  it  is  sound,  establish  that 
if  he  had  forced  his  wife  to  prostitution  and  lived  on  the  pro- 
ceeds of  her  shame,  he  might  still,  whenever  he  pleased  so  to  do, 
turn  her  out-of-doors  for  that  very  adultery,  and  declare  that  he 
was  no  longer  liable  for  her  maintenance.  Nothing  could  in- 
duce me  to  declare  that  such  was  the  law,  except  a  superior  au- 


ihoritv  Avhii'h  would  bind  lue.  I  do  not  on  re  to  consider 
whether  the  wife  can,  under  these  linnm^tances, claim  restitu- 
tion v»f  OMUJUiral  right"?.  That  a  liusband,  even  after  his  wile 
lias  committed  aduherv,  shouhl  turn  her  out  without  means  of 
i^iipport,  \<  har.sh,  but  to  say  that  a  nuin  who  has  been  an  aeeoni- 
plice  can  do  go,  is  degrading.  There  is  not,  and  tliere  coidd  not 
be  a  symptom  of  authority  in  support  of  such  a  proposition. 
The  judirment  of  the  court  below  was  therefore  right,  aud  this 
ap|>eal  i:^  cilfsuiis^ed. 

Fry,  L.  J. — If  a  husband  turns  away  his  wife  without  means 
of  sup|K)rt  for  any  cause,  not  in  law  justifying  such  an  action, 
she  carries  with  her  the  right  to  pledire  his  cre<lit  for  nc<.'essarics. 
The  quc-tiou  then  is,  whether  the  adultery  of  the  wife  with  the 
connivance  of  her  husband,  is  such  a  justification.  On  this 
])oint,  there  is  no  direct  authority.  In  my  opinion,  to  say  that 
such  circumstances  justify  the  husband  in  turning  his  wife  out- 
of-doors,  would  be  morally  and  socially  wrong.  The  huslmnd'a 
act  being  thus  without  justification,  she  carries  with  her  the 
right  to  pledge  his  credit  for  necessaries.  That  right  she  has 
exercised,  and  he  is  liable  in  this  action. 

Lopes,  L.  J. — The  facts  of  this  case  are  not  in  disjMite  and 
can  be  shortlv  stated.  The  wife  of  the  defendant  committed 
adultery  with  his  connivance.  The  husband  subsequently  turned 
her  out-of-doors.  She  had  no  means  of  support  and  slic  was 
supplied  with  necessaries  for  her  maintenance  by  the  plaintiff, 
who  now  seeks  to  make  the  defendant  liable  for  the  monev  so 
ex])eDded. 

During  cuhabitaticm  there  is  a  presumption,  though  a  rebutta* 
ble  one,  arising  from  the  circumstances  of  cohabitation,  that  the 
wife  is,  in  certain  cases,  the  agent  of  her  husband  and  entitled  to 
pledge  his  credit.  But  when  the  wife  is  living  apart  from  her 
husband  at  the  time  of  making  the  contract,  the  presumption  is 
the  other  way,  aud  it  lies  on  the  creditor  to  show  that  the  wife 
is  living  apart  from  her  husband  under  such  circumstances  as 
give  her  an  implied  authority  to  bind  him.  If  she  is  turned 
away  by  her  husband  without  any  justifiable  cause  and  without 
the  means  of  supplying  herself  with  necessaries,  the  husband  is 
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boiiiul  by  any  contract  she  makes  for  necessaries  suitable  to  her 
degree  and  estate :  jkt  Bailey,  J.,  Jfonhif/ue  v.  Jjenedid,  3  B. 
A-  C.  (5:15  (182r>);  2  Sm.  L.  C.  (9th  eil.)  '504.  Again,  in  JuiHt- 
man  v.  Burchell,  3  Q.  B.  I).  432(1878),  Lusii,  J.,  says,  **  The 
authority  of  a  wife  to  pledge  the  credit  of  her  husband  is  a  dele- 
|rate<l,  not  an  inherent  authority.  If  she  binds  him,  she  binds 
him  only  as  his  agent.  This  is  a  well-established  doctrine.  If 
she  leaves  him  without  cause  and  withcmt  consent,  she  carries 
no  implied  authority  with  her  to  maintain  herself  at  hisexi>ense. 
But  it*  he  wrongfully  com|>els  her  to  leave  his  home,  he  is  bound 
to  maintain  her  elsewhere." 

Apply  the  law  so  laid  down  to  the  present  case.  A  husband 
who  has  connived  at  the  adultery  of  his  wife,  turns  her  out-of- 
dooi's  without  the  means  of  providing  herself  with  necessaries ; 
does  he  not  wrongfully  comi)el  his  wife  to  leave  his  home? 
What  right  has  he  to  complain  of  that  to  which  he  has  been  a 
willing  party?  And  what  justification  is  there  for  his  turning 
his  wife  out-of-doors  without  the  means  of  supplying  ke.Belf 
with  necessaries? 

//<</TW  v.  J/o/t/«,  4  E*p.  41  (1801),  relied  on  in  the  court 
below,  seems  to  proceed  on  tlie  ground  that  the  husband's  lia- 
bility revives,  if  he  takes  the  adulteress  back  into  his  house,  and 
if  he  turns  her  out  again,  he  does  so  with  credit  for  necessaries. 
This  ease  does  not  seem  to  assist  in  the  decision  of  the  one  now 
before  this  court.  Liord  Kenyox  seems  to  found  his  judg- 
ment on  the  fact  that  she  was  sponte  rdrada. 

Appeal  dismissed. 


Wc  arc  not  aware  that  this  exact 
qiie«>ti()ii  has  arisen  in  any  American 
court,  but  the  principles  involved 
have  frequently  been  under  con- 
siderution. 

In  ihc  first  place  if  a  wife  commits 
aduhcrv,  without  anv  connivance  bv 

•  •  • 

her  hii>hand,  it  ju^itifies  him  in  send* 
ing  her  away,  and  then  he  is  no 
lunger  liable  for  her  support  else- 
where ;  certainlv  not  to  one  who  knew 
ho  hutl  dise:irded  her  for  thut  cause: 
Hunter  T.  Boucker,  3  Pick.  2S9  (182o). 
In  thia  eu6e,  it  was  mid  that  the  hus- 


band was  not  liable  even  without 
notice,  for  the  very  fact  of  separation 
is  enough  to  put  persons  upon  their 
guard,  and  to  require  them  to  asoer- 
tain  the  cause  of  the  separation, 
whether  from  cruelty  of  the  husband 
or  the  crime  of  the  wife;  for  in  one 
case  he  is  liable  for  her  support,  in 
the  other  not. 

AVhether  adultery  of  Uic  wife  alone 
revokes  her  authority  to  bnv  neces- 
saries  for  herself  and  family,  if  she 
continues  to  live  with  her  husband, 
has  not  yet,  so  far  as  we  know,  been 
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jiiJieially  Mttleil  in  America.  Ap- 
{•areutl  V  it  would  not.  The  co:itiniied 
livin:^  with  her  by  the  husband  might 
weil  be  held  si  condonation  and  a  con- 
linuatitMi  of  her  original  right  and 
authority,  and  doubtle>s  uur  courts 
would  follow  the  cuisesof  Sorton  t. 
Fazan,  1  B.  <*  P.  226  (1708^  and 
H'lrrii  V.  Morrif,  4  Esp.  41  (ISOl),  in 
thi:<  resi>ect.  And  see  Htnderton  t. 
Strinffi.',  2  Dana,  291  (1S34;. 

Aduhery  alone,  did  not,  as  U  well 
known,  at  the  early  common  law, 
forfeit  the  wife*8  right  of  dower  in 
her  liu>band's  estate:  Cor/nctH  t.  Tib- 
beWs,  3  N.  II.  41  (1824);  Lakin  t. 
Lakin,  2  Allen,  45  (1861);  Bryan  v. 
Batrhcll  r,  ij  R.I.  543  (1860);  Little- 
field  V.  Paul,  09  Me. 527  (1879> ;  Smith 
V.  HW/iforf/i,  4  Dillon,  564  (1877;, 
It  was  not  until  the  Statute  of  West- 
minster, II  (13  Edw.  I,  c.  34),  that 
any  such  effect  was  giren  to  it,  and 
that  statute  required  that  she  should 
leave  her  husband,  and  *' continue 
with  the  adulterer,*'  in  order  to  bar 
her  dower.  And  if  the  husband  after- 
wards "suffer  her  to  dwell  with  him,'' 
her  right  of  dower  was  restored.  A 
fortiori  it  would  seem  therefore,  that 
if  a  wife  was  allowed  to  live  wilh 
her  husband  after  her  adultery,  she 
could  still  pledge  his  credit,  as  before, 
for  necessaries.  Besides,  the  Statute 
of  Westminster  required  an  elope- 
ment by  the  wife,  as  well  as  adultery, 
in  order  to  bar  her  dower.  For  if  he 
wrongfully  deserted  her,  and  she  was 
afterwards  guilty  of  adultery,  she  did 
not  thereby  forfeit  her  dower:  Graham 
V.  Law,  6  Up.  Can.  C.  P.  310  (1857) : 
approved  in  Red  v.  Elder,  62  Penn. 
*  St  317  (1869);  Heslop  y.Heglop,S2 
Penn.  SL  637  (1876). 

As  to  the  effect  of  the  husband's 
connivance,  the  decision  in  the  prin- 
cipal case  seems  right  enough.  That 
a  husband  cannot  obtain  a  divorce  for 
the  wife^s  adukeiji  to  which  he  oon- 


nived  i?  familiar  law:  AVrtt  v. /*/rr«, 
3  Pio.;.  2y;'  1^2"/  ;  Cui-n^  v.  Cairn.'*, 
luV»  Ma^g.  40S  y]<:2^:  ^forrifion  v. 
Mj-ri.on.  l:)G  Mass.  310  1 1SS4  .  The 
ground  being,  that  he  cannot  take 
advantage  uf  any  wrong  done  him  by 
his  own  consent  or  procurement.  It 
would  certainly  seem,  tliereforc,  that 
he  could  not  do  so  in  a  mere  civil 
action  for  her  necessary  support,  and 
we  cannot  doubt  but  that  the  [irinci- 
pal  ca^e  is  correct  and  would  be  fol- 
lowed in  America. 

Ferren  v.  Mjore,  59  X.  H.  106 
(1S7'J'.  presents  the  reruarkable  case 
of  a  husband  agreeing  in  uriting  that 
his  wife  might  commit  adultery, 
*'  upon  condition  that  she  should  not 
looU  to  him  for  bupport."  Of  course, 
it  was  held  tliat  adultery  under  such 
circumstances  would  not  terminate 
his  liability  for  her  support,  by  one 
who  was  ill  no  way  connected  with  the 
illegal  transaction. 

And  by  ''connivance  or  procure- 
ment" here  is  me:int  something  more 
than  a  direct  participation  by  the 
husband  in  his  wife's  crime.  lie  may 
indirectly  lead  her  to  commit  adultery, 
or  at  least  be  so  far  responsiljle  for  her 
fall,  that  he  cannot  afterwards  deprive 
her  of  the  riglits  in  his  estate  she 
otherwise  would  have.  Thus  in  Cbr/- 
wright  V.  Date,  1  Alien,  514  (1861).  it 
was  held  that  if  a  husband  wrongfully 
expels  his  wife  without  cause,  and 
afterwards  intentionally  misleads  her 
to  believe  that  he  is  dead,  and  she, 
acting  honestly  in  that  belief,  marries 
another,  whom  she  leaves  at  onoe 
upon  hearing  that  her  husband  is 
alive,  he  cannot  avail  himself  of  the 
second  marriage,  and  her  conviction 
of  bigamy,  in  defense  to  an  action  for 
necessaries,  subsequently  furnished  her ; 
even  though  the  plaintiff  did  not  know 
all  the  circumstances  when  he  fur- 
nished the  supfjort.  This  well  may 
be  supported  on  the  ground  of  eqult- 
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able  estoppel.     And  Bee  Rrel  wElffer,  8US{ected  iniidelitj :  Robbing  ▼.  Rob- 

G2  Penn.  St.  317  (1869).    But  "con-  bins,  140  Mass.  528 (188G),di8tingiii8h- 

nivance"  generally  requires  some  cor-  ing  Morrison  y,  Morriron,  136  Mass. 

rupt  intent  on  the  part  of  the  husband  310  (1834),  which 'is  rather  a  close 

that  the  wife  ^hall  commit  the  crime,  ca^ie  upon  the  facts, 
and  not  merely  making  preparations  Edmukd  H.  Bennett. 

to  detect   her  in  an  anticipated  or  Boston. 


RECENT  AMERICAN    DECISIONS. 
Supreme  Cbiiri  of  Pennsylvania. 

LYNN  V.  FREEMANSBURG  BUILDING  AND  LOAN  ASS'N. 

Biiildin.{|^  associations  incor|K>rated  under  the  Pennsylvania  Act  of  1859, 
anti  having  no  special  power  to  impofie  fines,  can  do  so  only  in  the  exercise  of 
their  general  right  to  enact  suitable  by-laws  for  their  government.  The  va- 
lidity of  such  a  by-law  dependii  upon  the  reasonableness  of  the  fines  thereby 
im|N)Hed. 

A  by-law  providing  that  every  stockholder  neglecting  to  pay  his  monthly 
dues  and  interest/' shall  forfeit  and  pay  the  additional  sum  of  ten  cento 
monthly  on  each  and  every  dollar  due  by  him,"  is  oppressive,  extortionate, 
and  unreasonable,  and  therefore  invalid. 

The  sixth  section  of  the  Pennsylvania  Act  of  April  10, 1879  (P.  L.  17), 
providing  that  the  fines  or  penalties  imfMised  by  building  associations  for  non- 
payment of  dues,  interest,  etc.,  "shall  not  exceed  two  per  cent,  per  month  on 
all  arrearages,''  does  not  apply  to  associations  incorporated  prior  to  the  paa- 
aage  of  that  act.  who  have  not  accepted  the  provisions  thereof. 

A  Btockholder  in  a  building  association  gave  it  a  mortgage  to  secure  certain 
loans  to  him,  for  which  his  stock  waH  also  deposited  as  collnteral.  Being 
threatened  with  forfeiture  of  his  stock  under  the  by-laws,  he  subsequently 
paid  the  amociation  a  sum  necessary  to  pay  all  his  dues,  interest,  and  fines; 
tliis  money  was  applied  in  part  to  the  payment  of  the  fines  claimed  to  be  due 
under  the  by-laws.  Subsequently  the  stockholder  again  liecame  in  default. 
The  association  forfeited  his  stock,  and  proceeded  by  srire  fwitts  on  the  mort- 
gage. Ildij  that  the  stockholder  was  not  estopped  by  his  payment  of  the 
illegal  fines  from  demanding  that  the  sum  paid  by  him,  and  applied  to  these 
fines,  should  be  cre<lited  on  the  amount  due  on  his  mortgage. 

Error  to  Court  of  Common  Pleas  of  Northampton  County. 

Scire  facias  ear  mortgage  by  the  Freemansburg  Building  and 
Loan  As.«ociation  against  Josephus  Lynn. 

Hy  agreement  of  the  parties,  the  case  was  heard  without  a 
jury  by  Schuyler,  P.  J.,  who  found  the  following  facts : 

"The  Freemansburg  Building  and  Loan  Association,  plaintiflT, 
was  duly  incorporated  on  November  20,  1872,  under  Act  of 
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April  12,  1869  (P.  L.  54  i).  In  October,  1874,  tlic  defendant 
became  a  member  of  the  Association  by  subscribing  ibr  five 
shares  of  its  capital  stock,. second  series,  and  in  October,  1876., 
he  subiicribcil  for  twenty  additional  shares  in  the  third  series, 
but  he  subsequently  withdrew  six  of  these  last-mentioued  shares, 
which  left  him  the  owner  of  nineteen  shares. 

"  The  by-laws  of  the  association  provide,  inter  allUf  as  fol- 
lows :  Each  stockholder,  for  each  share  held  by  him,  must  pay 
into  the  trexisury  at  each  stated  monthly  meeting,  the  sum  of 
one  dollar,  which  are  called  his  monthly  dues,  until  the  value 
of  the  whole  stock  shall  be  sufficient  to  divide  to  each  sliare  of 
stock  the  sum  of  $200.  The  holder  of  each  share  of  stock  is 
entitled  to  a  loan  from  the  association  of  $200.  These  loans 
must  be  made  in  open  meeting  to  the  highest  bidder,  but  no 
loan  can  be  accepted  at  less  than  ten  per  cent,  premium.  When 
a  loan  is  effected,  the  borrower  receives  the  amount  of  loan  bid, 
less  the  premium,  but  he  must  give  his  obligation  for  the  full 
amount,  and  must  pay  interest  on  the  same,  monthly.  To 
secure  the  repayment  of  the  loan,  with  interest,  the  borrower 
is  requii-ed  to  give  a  satisfactory  bond  and  mortgage,  and,  in 
addition,  for  every  loan  of  $200,  he  must  transfer  one 
share  of  stock  to  the  association,  as  collateral  security. 
Article  7,  §  1,  of  tlie  by-laws  of  the  association,  provides 
as  follows :  '  Each  and  every  stockholder  or  trustee  who 
shall  nqgleet  or  refuse  to  pay  his  monthly  dues  or  interest 
as  oflen  as  the  same  shall  become  due  and  payable,  shall 
forfeit  and  pay  the  additional  sum  of  ten  cents,  monthly, 
on  each  and  every  dollar  due  him.'  Article  5,  §  5,  of  the 
by-laws,  provides  as  follows :  *  Each  stockholder  or  trustee, 
on  receiving  his  certificate  of  stock,  shill  be  considered  as  obli- 
gating himself  to  pay  principally  his  monthy  dues,  fines,  and 
interests,  and  in  all  respects  to  comply  with  the  requisitions  of 
the  constitution  and  by-laws,  and  the  rules  and  regulations  of 
the  board  of  directors.'  Article  8  of  the  by-laws  provides  as 
follows:  '  If  any  stockholder  or  trustee  shall  continue  to  ne;:rlect 
or  refuse  to  pay  his,  her,  or  their  monthly  dues  and  fines  for 
the  space  of  six  months,  his,  her,  or  their  share  or  shares  of 
stock  may  be  declared  forfeited  by  the  board  of  director-,  when 
the  same  shall  revert  to  the  association.     After  first  deducting 
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the  ]iroportion  of  losses  and  expenses,  and  all  fines,  the  clcrault- 
ing  stDckhoklcr  shall  1x5  entitleil  to  receive  any  balance  of  his, 
her,  or  their  monthly  payments,  and  shall  from  thencvforth 
cease  to  lie  a  member  of  tliis  association.'  Article  9,  §  2,  of  the 
by-laws,  provides  as  follows:  'Any  stockholder  who  has  re- 
eeivetl  a  loan,  may  repay  the  same  at  any  time,  and,  in  case  of 
the  repayment  thereof  before  the  expiration  of  the  eighth  year 
after  the  organization  of  the  corjwnition,  there  shall  Ikj  rc»fnnded 
to  such  stockholder  one-eighth  of  the  premiums  paid  for  every 
year  of  the  said  eight  years  then  unexpired.' 

**  The  defendant,  as  the  owner  of  nineteen  shares  of  stock, 
being  entitled  to  borrow  from  the  association  $3,800,  at  differ- 
ent times  bid  out  smaller  sums  aggregating  that  amount,  at  an 
average  premium  of  22  0-10  |K»r  centum,  to  secure  the  payment 
of  which,  with  interest,  he  assigned  his  stock  as  collateral,  and 
also  gave  the  mortgage  in  suit,  which  is  dated  December  28, 
1876.  The  mortgage  calls  ft)r  the  payment  of  ?.>,000,  but  the 
correct  sum  is  $3,800.  After  giving  the  mortgage  the  defend- 
ant frequently  defaulted  in  the  p:iyment  of  both  his  monthly 
dues  and  interest,  in  consequence  of  which  he  was  charges!  with 
a  fine  of  ten  cents  monthly,  on  eacli  dollar  of  his  indebtedness 
at  the  time  the  fines  were  :mi>os(?d.  To  illustrate :  Defendant's 
monthly  dues  and  interest  amounted  to  §38.  In  February, 
1879,  he  deftuilted.  By  adding  the  ten  per  cent,  we  have  his 
total  indebtedness  for  that  m<mth,  $41.80.  He  defaulted  again 
the  next  month,  making  his  total  indebted ne;<s,  including  the 
fine  for  February,  $79.80.  To  get  at  the  amount  of  his  fines 
for  March,  ten  per  cent,  on  the  $79.80  was  calculated,  and  so  on 
to  the  end  of  the  chapter.  An  account  of  tliCFC  fines  was  kept, 
not  only  on  the  lK>oks  of  the  association,  but  also  in  a  book 
furnished  to  the  defendant  for  his  information. 

"  The  defendant,  from  time  to  time,  made  payments  on  ac- 
count of  his  dues,  interest,  and  fines,  but  notwichstanding  these 
payments  he  was  on  May  22,  1882,  indebted  to  the  association, 
as  shown  by  the  l)ooks,  in  the  following  .sum  :  Dues,  $302 ; 
interest,  $302;  fines,  $360.13,— total,  8964.13.  In  addition  to 
these  sums  the  defendant  was  then  indebted  on  protested  checks 
given  for  fines  and  dues,  for  which  he  had  received  credit,  in  a 
sum  sufficient  to  increase  his  indebtedness  for  fines,  dues  and 
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interest  to  consiilerahv  more  than  $1,000.  On  the  said  twciitv- 
second  c5ay  c»f  May  the  ddVndant,  under  the  tinvat  that  Ins 
mortgage  would  be  foreclosed,  jviid  S  1,000.  A  fi'w  days  after- 
wards he  paid  in  addition  a  sum  sutlicient  to  ean(*el  his  entire 
indebtedness  to  the  asso<'iation  for  fines,  diics,  and  interest. 
These  payments  were  made  by  the  defenthuit  vohintarily,  ^'ith 
a  full  knowledge  of  the  facts,  and  for  the  purpose  of  squaring 
his  accounts  with  the  association,  and  tliey  were  so  appli(»l. 
After  thus  squaring  his  accounts  the  defendant  continuc<]  to  Ih» 
a  member  of  tlie  association,  sometimes  jiaying  his  dues  ami 
interest,  and  sometimes  defaulting  as  before,  until  February  14, 
1S8.>,  when  his  stock  was  declared  forfeited  at  a  mcetin«'  of  the 
l>oard  of  directors,  the  defendant  haviiig  neghn'ted  to  pay  his 
monthly  dues  and  fines  for  the  space  of  six  months  prior  to  the 
date  last  mentioned. 

"Between  May  22,  1SS2,  and  February  14,  1885,  the  de- 
fendant became  indebtetl  to  the  association  for  dues,  interest, 
and  fines  in  the  following  sums:  Dues,  §027 ;  interest,  8027; 
fines,  $1,536.38,— total,  §2,800.38.  During  tlie  same  \\cruHl  he 
made  payments,  as  appears  from  the  books  of  tlie  a>s(K"iation, 
as  follows:  Dues,  §335;  interest,  §335;  fine<,  §442.50,— total, 
$1,112.59.  Inclmlcd  in  this  last  sum  are  a  number  of  ehet.'ks 
aggregating  §202.18,  which  the  plaintiff  alleges  were  not  paid, 
but  the  evidence  as  to  these  cliecUs  is  not  suflTicientlv  clear  to 
permit  of  their  adjustment  in  the  present  suit.  Since  suit 
brought  the  defendant  has  paid  to  the  association  §175.37, 
which  the  association  has  never  appropriate*!,  although  still 
holdinjr  the  money.  Defendant  now  asks  to  have  this  money 
appropriated  to  the  j)ayment  of  the  mortgage.  The  defendant 
has  received  from  the  association,  as  the  net  proceeds  of  his 
mortgage,  §2,940,  and  §150  when  he  withdrew  his  six  shares; 
total,  §3,090.  lie  has  paid  to  the  association  the  following 
sums:  Dues,  §1,878;  interest,  §1,551.50;  fines,  §950.31  ;  since 
suit  brought,  §175.37,— total,  §4,555.18.'' 

The  court  calculated  the  amount  due  on  the  mortgage,  as 
follows:  "Charge  the  defendant  with  §2,257,  which  is  the 
difference  between  §3,800,  the  original  amount  of  the  mortgage, 
and  §1,543,  which  is  the  amount  of  dues  and  interest  paid  by 
the  defendant  up  to  and  including  the  settlement  of  May  22, 
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1882.  Also  witli  dues  and  interest,  at  the  rate  of  $38  per 
month,  from  May  22,  1882,  up  to  February  14,  1885,  when 
defendant's  stock  was  forfeited,  les3  $670  paid  on  account  of 
dues  and  interest  during  this  i>eriod.  Also  with  interest  on 
$2,2.)7  from  February  14,  1885,  to  this  date,  crediting  the  fol- 
lowing payments:  May  9,  1885,  $49.25;  June  24,  1885, 
$41.53;  July  27,  1885,  $45.13;  August  26,  1885,  $39.46. 
The  balance  will  be  the  amount  for  which  judgment  should  be 
entered  against  the  defendant."  Whereupou  defendant  took 
this  writ. 

Edirard  J,  Fox  and  Edward  J.  Fox,  Ji\,  for  plaintiff  in  error. 
0.  JI.  Meyers  and  i>.  F.  Faekentliall^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Green,  J. — \Vc  are  clearly  of  opinion  that  the  literal  mean- 
ing of  the  by-laws  of  this  plaiutiif*,  which  imposes  fines  upon 
members  for  non-payment  of  dues  or  interest,  is  that  the  fine  of 
10  pircent.is  imposed  upon  the  aggregate  amount  of  all  money 
due  at  the  end  of  each  month,  no  matter  for  >vhat  cause*  This 
would  include  fines  previously  imposed,  as  well  as  the  amount 
previously  owing  for  dues  and  interest.  The  question  then  arises 
whether  such  a  by-law  is  a  valid  exercise  of  the  legislating  power 
of  the  association.  It  is  not  claimed  that  the  general  law  of  1859^ 
under  which  the  plaintiff  was  incorporated,  confers  any  special 
]>ower  to  impose  fines,  and  hence  we  assume  that  the  right  to 
enact  the  by-law  in  question  is  merely  the  general  right  whicli 
all  corjiorations  possess  of  enacting  suitable  by-laws  for  their 
government.  The  provision  of  the  sixth  section  of  the  Act  of 
1859  that  no  premiums,  fines,  or  interest  on  such  premiums  that 
may  accrue  according  to  the  provisions  of  the  act  shall  l>e deemed 
usurious,  must  be  held,  so  far  as  fines  are  concerned,  to  be  limited 
to  such  fines  as  are  imposed  under  by-laws  which  are  lawful. 

Is,  then,  the  by-law  in  question  a  valid  by-law?  That  de- 
pends upon  a  consideration  of  its  meaning  and  effect.  We  iiave 
stated  the  meaning  of  this  by-law  to  l>e  that  the  fine  is  imposed 
each  month  upon  the  whole  amount  due  at  the  end  of  each 
month,  no  matter  for  what  cause.  The  words  are :  "  Each  and 
every  stockholder  or  trustee  who  shall  neglect  or  refuse  to  i>ay 
his  monthly  dues  or  interest  as  of^en  as  the  same  shall  become 
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due  and  payable  shall  forfeit  and  pay  the  additional  sum  of  ten 
cents  monthly  on  ejich  and  every  doUar  due  by  him."  It  U 
elear  the  ten  cents  jwnalty  or  forfeiture  is  to  Ix*  paid  monthly. 
This  being  so,  it  is  to  be  repeated  every  month  chiring  which 
the  amount  due  remains  un])aid.  The  effect  of  this  wouhl  Ikj 
that  at  tlie  end  of  December  in  any  year  the  member  was  in- 
debted $50  to  the  association,  and  remained  so  throughout  the 
vear  fi^Uowinor,  he  would  then  owe  as  a  fine  twelve  times  tlie 
original  penalty  on  that  one  default;  in  other  wonls,  120  per 
cent,  upon  the  principal  sum  for  which  <lefault  was  made.  In 
adilition  to  this,  he  would  also  owe  the  full  interest  he  might  be 
paying  on  the  amount  expressed  in  his  obligation,  no  matter  how 
usurious  that  interest  might  be.  Still  further,  as  the  balance  is 
to  be  struck  at  the  end  of  each  month,  the  member  would  owe 
at  that  time  nil  that  he  owed  at  the  end  of  the  preceding  month, 
and,  in  addition  thereto,  the  interest  and  penalty,  for  the  current 
month,  licsides  the  dues,  and  the  account  would  be  made  up  by 
charging  him  with  10  \^t  cent,  upon  the  principal,  the  interest, 
and  the  fine  due  at  the  end  of  the  preceding  month,  and  adding 
them  to  the  dues  and  interest  for  the  current  month.  If  an- 
other default  was  then  made,  the  same  process  wouhl  l>e  repeated 
at  the  end  of  each  succeed injj  mouth  during:  the  continuance  of 
the  defaults.  It  is  needless  to  enter  into  a  detailed  computation 
to  show^  what  the  aggregate  result  of  such  a  process  would  be  in 
any  given  case.  That  it  is  unreasonable,  extortionate,  and 
oppressive  to  the  last  degree  must  be  at  once  conceded.  If  the 
monthly  penalty  were  100  per  cent,  instead  of  10  it  would  only 
1)8  a  difference  in  degree,  not  in  character.  Of  course,  if  there 
is  an  unlimited  right  to  impose,  by  means  of  a  by-law,  any 
amount  of  fine  or  penalty  which  the  association  may  please  to 
ordain,  and  the  law  is  powerless  to  interfere,  the  results  must 
be  accepted,  no  matter  how  unjust  or  oppressive  they  may  be. 
But  we  do  not  so  understand  the  law  upon  this  subject.  The 
fines  in  this  case  were  imposed  by  means  of  a  corporate  by-law. 
While  it  may  be  conceded  that  as  between  a  corporation  and 
one  of  its  members  a  somewhat  different  rule  woidd  prevail 
from  that  which  would  be  applicable  as  between  the  corporation 
and  strangers,  yet  there  is  a  limit  of  authority,  even  when  cor- 
porators only  are  aff*ected. 
Vol.  XXXVL— 47 
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Wc  have  not  licoii  refcTrod  to  anv  i»aso  in  wliicli  an  nnlimiforl 
authority  to  iin[H)sc  fines  hy  a  huilding  assm-iation  Jms  U^cn  dc- 
ehirctl  hv  anv  court.  A  nunil)er  of  decisions  adverse  to  sueli  a 
riffht  have  l>een  made  by  courts  of  last  resort,  thongli  none  by 
this  court,  the  direct  <jui»stion  having,  apparently,  never  been 
before  ns.  The  K^ijislaturo  of  Ponnsvlvania  bv  the  sixth  section 
of  the  Act  of  April  10,  187J)  (I*.  L.  17),  enacteJ  that  •'  fines  or 
I^nahies  for  the  non-payment  of  installments  of  dues,  interest, 
Ixmus,  or  premiums  shall  not  cxc^hhI  two  per  centum  per  month 
on  all  arrtwages."  If  this  plaintitV  weresubject  to  this  law,  the 
question  would  be  settled  at  once,  and  all  of  the  fines  in  excess 
of  2  {)er(vnt.per  month  would  be  undoubtedly  illegal.  But  the 
plaintiff  was  chartered  under  the  Act  of  185J),  and  it  is  admitted, 
or  at  least  found  by  the  court  1h?1ow,  and  the  findings  not 
chaHenge<l,  that  it  has  never  acceptal  the  provisions  of  the  Act 
of  1879,  aiul  therefore  is  not  subjcvt  to  it.  We  do  not,  how- 
ever, see  that  this  circumstance  is  very  material,  because  there  is 
no  previous  statutory  authority  to  exact  any  si)ecifie<l  fine,  and 
the  o|)en  question  we  are  considering  is,  what  is  the  law  in  the 
absence  of  such  authority?  It  is  very  clear  now,  and  since  1 879, 
that  the  policy  of  the  law  in  this  commonwealth  is  that  building 
assfX'iations  shall  not  exact  oppressive  and  extortionate  fines 
from  their  defaulting  meml>ers,  and  we  feel  amply  justified  in 
deciding,  as  we  now  do,  that  a  fair  inference  flows  from  this  leg- 
islation that  fines  in  excess  of  2  per  cent.  i>er  month  are  oppres- 
sive and  unreasonable,  by  jK)licy  of  law.  That  policy  is  put  in 
the  form  of  explicit  statutory  mandate  as  to  all  associations 
which  arc  subject  to  the  operations  of  the  Act  of  1879,  whether 
by  subs<»(|uent  incorporation,  or  by  previous  incorporation  and 
subsequent  aw'cptance. 

As  to  the  time  anterior  to  the  statute,  we  feel  no  hesitancy  in 
saying  that  a  monthly  penalty  of  10  per  cent.,  rejieated  by 
arithmetical  progression  with  each  succeeding  default,  was 
clearly  oppressive,  extortionate,  and  unreasonable,  by  policy  of 
law,  and  by  the  teachings  of  the  enlightened  conscience  of  man. 
The  eflPwt  of  such  a  taint  upon  a  by-law  is  to  render  it  void, 
and  hence  we  are  not  ad  led  upon  to  fix  upon  any  rate  of  fine 
which  would  have  been  reasonable,  and  hold  the  by-law  good 
for  that  rate,  and  void  only  as  to  the  excess.     The  taint  is  fatal 
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to  its  v.ilitlity,  and  it  is  therefore  without  aiiv  force.  The  pur- 
pose of  the  fine  is  merely  to  enforce  the  payment  of  the  dues 
and  interest,  and,  as  this  is  only  an  obligation  f«)r  the  pnyment 
of  money,  the  extortionate  character  of  the  penalty  U'comes 
the  more  conspieucms  in  proportion  to  the  amount  hy  wiiich  it 
excee<ls  the  ordinary  rate  allowctl  l>v  law,  iind  hv  j»<Micr:d  con- 
sent,  for  the  use  of  money.  Xo  sound  reason  can  he  n<lvnnced 
for  tlie  necessity  of  exacting  so  gross  a  penalty  for  a  mere  omis- 
sion to  pay  a  debt. 

The  (piestion  has  l)een  l)efore  other  courts  th:m  ours,  and  has 
!)een  adjudged  in  accordance  with  the  principles  stntc<l.  Thus, 
in  Ohio,  the  legislature  of  the  State  expressly  authorized  build- 
ing and  loan  associations  to  lew  and  collect  from  tlu^ir  members 
".such  sums  of  money,  by  rate  of  stated  dues,  fines,  *  *  * 
as  the  corjwnation  by  its  laws  may  adopt.'*  Here  would  seem 
to  Ikj  an  unlimited  authority  to  the  associations  to  impose  any 
amount  of  fmes  they  might  see  fit;  but  the  Supreme  Court  of 
Ohio  said,  in  a  case  arising  under  its  provisions:  "  It  is  to  l>e 
regretted  that  the  legislature  was  not  more  specific  in  making 
the  grant  of  |>ower  thus  intended  to  1x^  conferred.  *  ♦  * 
That  there  are  limits,  however,  l>eyond  which  the  corporation  by 
its  by-laws  cannot  go,  is  undoubted.  (1)  The  amount  of  the 
fine  must  be  reasonable;  (2)  it  can  lx»  imposed  only  by  way  of 
punishment  for  some  delinquency  in  the  performance  of  a  duty 
which  the  meml^r  may  owe  to  the  corporation  by  reason  of  his 
memliership ;  (3)  it  is  unreasonable,  and  therefore  we  assume 
that  the  Wislaturedid  not  intend  that  more  than  one  fine  should 
be  imposed  for  the  same  delinquency."  ILvjcnncvi  v.  Dnildhirf 
Amfn,  25  Ohio  St.  186  (1874);  Building  Ans'n  v.  Gallafjhrr, 
Id.  208  (1874). 

In  Endlich  on  Building  Associations,  §  412,  the  writer  says: 
"But  the  courts  have  l)een  unanimous  in  discountenancing  a 
repeated  imposition  of  the  same  fine  increased  every  time,  upon 
the  principle  of  arithmetical  progression.  Thus,  where  the  fine 
upon  each  share's  dues  in  arrear  was  f  >r  the  first  month  12  cents, 
for  the  second  month  37  cents,  for  the  third  month  7-)  cents,  and 
for  the  fourth  month  $1.25,  and  for  every  following  month  50 
cents  more  than  the  amounts  charged  in  the  preceding  one,  the 
rate  was  held  to  be  unreasonable  and  exorbitant ;"  citing  Build- 
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ing  Ant^'n  v.  Gallier,  eiteil  by  Birdseve,  J.,  in  IxKin  Aw^n  v. 
Webster,  25  Rirb.  2G3.  Mr.  Endlich,  in  §  413  of  his  excellent 
worky  says :  **  The  proper  measure  of  fines  is  the  real  damage 
the  building  association  sustains  from  the  failure  of  a  member 
to  pay  his  dues,  which  damage  is  reidly  equal  to  interest  u]X)n 
the  amount,  together  with  the  proportion  coming  to  it  from  the 
then  attainable  premiums  ui>on  the  sale  of  money.  The  fine 
should  be  slightly  in  excess  of  this,  so  as  to  make  it  more  pro- 
fitable to  the  member  to  jiay  promptly  than  to  lag  behind. 
*  *  *  A  fine  of  from  one  to  two  per  cent,  per  month  would 
in  nearly  all  cases  be  sufficient  and  just/'^-citing  Loan  Ans^n  v. 
Thomnon,  62  Ga.  427  (1874).  While  we  express  no  binding 
opinion  upon  this  subject,  as  it  is  not  necessarily  before  us,  there 
is  much  p^ood  sense  in  the  suggestion,  and  the  amount  of  the 
reasonable  fine  intimated  in  such  cases  seems  to  accord  very  closely 
with  the  amount  fixed  by  our  own  law  of  1879. 

The  argument  that  only  one  fine  could  be  imposed,  because 
the  legislature  could  not  be  presumed  to  have  intended  to  au- 
thorize more  than  one,  is  not  applicable  in  the  present  case, 
because  we  are  construing,  not  a  l^islative  enactment,  which 
must  be  enforced  as  far  as  may  Ix;,  but  a  by-law  of  a  corix>ration 
which  is  plainly  in  violation  of  the  principles  we  have  stated, 
and  therefore  of  no  effect  whatever.  In  Maryland,  the  same 
ruling  ap|>cars  to  have  been  made,  in  the  cases  of  Sfiannon  v. 
BulUUny  Ass^n,  3G  Md.  383,  and  Baikling  Ass*n  v.  LewiUy  38 
Id.  445  (1873).  The  general  rule  that  by-laws  of  corporations 
must  be  reasonable,  and  must  not  he  oppressive,  on  peril  of  inva- 
lidity, is  such  familiar  doctrine  that  a  citation  of  authorities  in 
support  of  it  is  unnecessary.  In  Endlich  on  Building  Associa- 
tions, at  §  271,  it  is  said :  '*  And  all  by-laws,  to  be  binding,  must 
be  in  conformity  (I)  with  existing  and  supreme  laws ,  *  *  * 
(2)  with  the  charter,  its  letter  and  spirit ;  (3)  with  reason  and 
equity."  Ang.  &  A.  Corp.,  §  347.  The  same  rule  exists  as  to 
ordinances  of  municipal  governments,  as  was  held  in  Kneedkr  v. 
Boroufjh  of  Norristown,  100  Pa.  St.  368  (1882). 

For  the  reasons  we  have  stated,  we  hold  that  the  by-law  of 
the  plaintiff*  imposing  the  ten  per  cent,  penalty  in  question,  is 
unreasonable  and  oppressive,  and  therefore  invalid  and  of  no 
effect. 
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It  1:3  argneil,  however,  that  the  lines,  or  some  of  them,  were 
voluntarily  paid  by  the  clereiidaut,  anil  therefore  cannot  be 
recovered  back.  Thiis  is  not  an  action  to  rc(X)ver  back  the  illegal 
fines,  but  a  iscire  Jacids  by  the  association  on  the  mortgage  given 
by  the  defendant,  and  the  question  is,  for  what  amount  shall 
judgment  bo  entered  ?  or,  ratiier,  how  much  is  legally  due  on  the 
mortgage?  There  is  a  clear  distinction  between  a  suit  to  recover 
back  moneys  which  have  been  paid  by  mistake,  either  of  law  or 
fiict,  and  interposing  as  a  defense  such  jKiymcnts  as  could  not 
have  been  recovered  on  account  of  their  illegality.  In  the  latter 
class  of  cases  the  payments,  as  a  rule,  are  credited  on  the  amount 
l^ally  due.  This  is  always  done  in  cases  of  ur^urious  payments 
where  the  obligation  is  still  outstanding.  We  can  see  no  differ- 
ence iu  principle  l^etween  that  class  and  the  present.  While  it 
may  be  true  that  the  fines  are  no  part  of  the  mortgage  debt,  it 
is  also  true  that  they  are  moneys  ])nid  by  defendant  to  plaintiff 
in  consequence  of  a  relation  of  debtor  and  creditor  existing 
between  them,  and,  if  the  creditor  has  no  right  to  receive  them 
as  fines,  they  have  no  right  to  receive  them  in  any  other  capacity 
than  as  creditor.  Being  received  by  a  creditor,  it  is  obvious  the 
moneys  thus  paid  must  l)e  applied  to  whatever  was  legally  due. 
Even  if  the  question  de|)ended  u{X)n  whether  the  defendants 
made  the  payments  distinctively  as  for  fines,  the  evidence  is  not 
at  all  clear  that  such  was  the  fact.  A  gross  sum  was  paid,  of 
which  the  fines  were  a  part,  but  no  specific  receipt  was  given, 
and  the  credits  entered  on  the  account  were  in  aggregate  .sums. 
But  we  think  this  feature  of  the  case  (|uite  immaterial,  since  the 
payments,  so  far  as  the  fines  are  concernc<l,  were  for  illegal 
demands  which  the  plaintiff  could  not  claim,  and  having  received 
them,  cannot,  either  in  law  or  in  conscientre,  retain  them.  The 
question  in  this  proceeding,  is  only  how  much  is  legally  due 
u{)on  the  obligation  in  suit,  and,  in  determining  that  question, 
credit  should  be  given  for  all  moneys  claimed  and  receivc<l  as  fines. 

Judgment  reversed,  and  record  remitted,  with  directions  that 
the  amount  due,  if  any,  upon  the  mortgage  in  suit,  be  deter- 
mined in  accordaDce  with  the  foregoing  opinion. 

Oeneralfy — De^nithn, — Fine  is  a  of  corporations,  .vsociations,  and  so- 
common  instrument  bj  which  to  com-  cieties.  Attendance  at  rorjmrate  as- 
pel  performance  of  duties  by  members     temblies  und  acceiitance  of  u  corporate 
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oOicc  arc  clulios  each  inenilicr  owes  to 
the  corponition  to  which  he  Ivlongs, 
and  their  itcrformatice  tiiny  be  rc- 
([uired  Uy  c<iriw)rate  by  law  and  1*001- 
I>clietl  hy  the  imposition  uf  a  line. 

A  line  nuy  be  delined  ad  '*  a  ^lecuu- 
iary  |)enalty,  and  is  commonly  (jier- 
h:ii>s  alwavs^  to  be  collected  bv  a  suit 
in  tmme  form:"  Oit6selink  v.  CtmiMi^ 
4  Iowa,  :M)0  (18-3(>).  Another  deliiii- 
tion  is  "  amendi  or  |)ecuniary  mulct 
fur  an  o(Ten>e  comniilte<I :"  St'tU'  v. 
nvfKrtwii,  l"i  Kich.  (S.  C.)  •JO  (ISGT). 
A  better  dciiniiion  U  that  given  by 
Mr.  Kndlic'h  in  hin  work  on  ImiUling 
A*isociation.s  (J  370) :  "  Fines  are  im- 
]>0!>iiions,  in  tiie  nature  of  liquidated 
damages,  uitim  members  neglecting  to 
pay,  at  the  projK'r  time  to  the  society, 
any  moneys  which  are  dne  to  the  lat- 
ter from  tlicm."  And  for  various 
other  definitions  of  *Mine/'  see  I)e 
p€i/8tcr  V.  Michael,  G  X.  Y.  495  (1882); 
State  y.  SiMn,  14  Tex.  398  (IS.3.3); 
ViUayc  of  Liincusder  v.  Richnrdnoa,  4 
Lans.  (N.  Y.)  140(1S71);  MvOrffjor 
V.  Gnu>tfirk,  17  X.  Y,  1G2  (iSVil; 
Ifamfcomh  v.  linMcii^  11  (iray,  373 
(ISoS;;  iV'irtV.  UiiUcd  States,  I  Wy- 
oming,  -17  (1875);  Laubenheimcr  v. 
Mnnn,  I'J  Wis.  520  (ISGo) ;  In  n:  Twn, 
G  Oregon,  40'J  (1877) ;  Common  Coun- 
cilv.  I'hirchilily  1  Ind.315  (I808);  U. 
S.  V.  Simula,  1  Cranch,  252  (1803) ;  lU 
Li'iUtnijham,  D.  Ct.  S.  D,  N.  Y.,  De- 
cember, ISSO;  5  led.  R.  191. 

Validity.— ^*^  The  validity  and  bind- 
ing efTei't  of  their  fines,  generally,  de- 
]>ends  uiK>n  statuto  y  authority  con- 
ferred upon  the  society  for  that 
p  irpose,  expres^ily  or  by  implication, 
and  ui>on  a  by-law  or  regulation  es- 
tablishing the  rate  and  principles 
which  are  togovern  their  assessment:" 
Endlich.  liuild.  Ass'n,  i  379. 

Statutory  autkority  to  impose  fines  is 
essential,  else  the  company  cannot 
levy  them:  Jarrett  v.  Chpe,  C8Pa. St. 
67  (1871)  ;  Iluernerttouni  B.  As^n^  82 


l»a.  St.  180  (187G) ;  Link  v.  aerman- 
town  n.  Amu,  89  Pa.  St.  15  (1879). 

ItirquiMitai. — The  rcciuisitesofa  fine 
are  clearly  indicated  by  the  Supreme 
Court  of  Ohio,  which  says:  ''That 
there  arc  limits,  however,  beyond 
which  the  corfKiration  by  its  by-laws 
cannot  go,  u  imd«aibtcd.  1.  The 
amount  of  the  line  must  be  reasonable. 

2.  It  can  be  imposed  only  by  way  of 
punishment  for  some  delinquency  in 
the  iierformancc  of  a  duty,  which 
the  member  may  owe  to  the  corpora- 
lion   by  reason  of  his  membervbip. 

3.  It  is  unreasonable,  and  therefore 
we  assume  that  the  legislature  did  not 
intend  that  more  than  one  fine  shouhl 
be  imposed  for  thesame delinquency :" 
Ilayvrman  v.  OhiOf  etc.,  Agti'u,  25  Ohio 
St.  202(1874). 

Ultra  virei. — Besides  fxisscssing 
these  requihites  the  fine  must  not  be 
ultra  tu/rx— that  is,  it  must  not  exceed 
the  amount  of  money  which  the 
society  or  com|)any  may  lawfully  levy, 
collect,  and  use.  A  conqtanyVjiowerto 
fine  docs  not  authorize  it  to  levy  a 
tax.  The  fines  levied  must  not  be 
such  as  to  produce  to  the  company,  if 
bUcccssfuUy  levied  and  collected,  a 
sum  greater  than  it  nccils  or  may  law- 
fully aiYjuire  for  any  of  its  legitimate 
purposes  This  was  decided  in  the 
London  Pifie  Co.*8  case,  wherein  a 
by-law  was  held  bad,  which  jirovided 
that  every  freeman,  using  or  not  using 
the  said  art,  mystery,  or  trade,  should 
pay  yearly  to  the  company,  Sn.  to  be 
paid  quarterly,  and  every  journeyman 
of  the  company,  4«.  yearly,  to  be  paid 
quarterly,  and  that  erery  person  re- 
fusing, should  forfeit  twice  the  simi. 
Lord  Tenterden  said.  *'  It  seems  to 
us,  that  as  the  amount  of  these  con- 
tributions is  not  c<m fined  to  what  the 
proper  di  mands  of  the  company  may 
require,  but  is  uniformly  the  same, 
let  the  com|»any's  expenditure  be  lit- 
tle or  great,  and  as  there  is  no  state- 
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ment  from  which  we  can  collect  that 
the  rightful  cx(>enciitiire  of  the  cum- 
pany  rct^uin^  any  Biich  contributioD, 
this,  which  w  in  the  nature  of  a  tax 
upon  the  C(»mpa')y,  cannot  be  sup- 
ported:'* London  Pipe  Co,  v.  Wood- 
raffc,7  Barn,  i^  Cre^So2  (IS*1<).  But 
a  by-law  that  crcry  inn-holder,  being 
a  brother  of  the  company,  should  pay 
2s.  per  quarter,  to  be  applied  to  par- 
ticular puriMi«ef9,  for  the  beuciit  of  the 
company,  was  held  good,  the  pur|H)«csi 
for  which  the  money  so  ci>lle<*led 
might  be  applied,  being  commenyur- 
ate  with  the  payments reipiired:  Ian- 
hdderti  Om^  1  Wils.  281  (17.30). 

Indrftiiiffncfs  ma%'  invalidate  a  fuie. 
TliUM,  a  by-law  requiring  "any  i)er- 
8on  "  to  accept  a  corporate  offu'c,  on 
penalty  of  line,  u  objectionable  as 
including  i>erdon8  not  members  of  the 
oorponition  and  ineligible  to  its 
offices:  Miynr  nj  Oxford  v.  WUd- 
gio^e,  3  Lev.  293;  London  Pipe  0>. 
v.  Woodroffef  7  Barn.  &  Cress.  8o2 
(1828).  Bnt  the  subject-matter  and 
context  of  the  by-law  may  show  that 
it  applies  only  to  "per^ions"  who 
are  members  of  the  corporation,  in 
wliicli  case  it  will  be  held  good: 
Lnmion  Pifu:  Gk  v.  Woodroffe,  7  Barn. 
A  Cress.  802  (1823). 

RcasontbUness. — The  amount  of  the 
fine  where  not  fixed  by  charter  or 
statute  is  discretionary  with  the  fo- 
ciety,  association,  or  company,  lim- 
ited, however,  by  the  rule  that  the 
amount  of  the  fine  must  be  reason- 
able. An  exorbitant  fine  will  lie  re- 
lieved against  in  equity:  Mulhy  v. 
Fifth  Ward  B.  il..  2  McArth.  rm 
(187G),  and  see  cases  infra.  For  in- 
stance, in  a  building  society  not  more 
tlinn  one  fine  can  be  imposetl  for  tlie 
non-payment  of  any  installment  of 
princip.tl  of  a  loan :  Furrst  Citj/^  e/c, 
A»'n  V.  GidUi'jfier,  25  Ohio  St.  208 
(1.'<7-1);  Iftyrrman  v.  Ohitt,  etc.,  B. 
Aun,  25  Id.  180  (1874).     Cumula- 


tive lines  are  not  aUoweil:  MmU' 
mental  i\r«Mi »it'?i/,  dc^  Kpc.  v.  Ltfcin^ 
38  Md.  445  (1873) ;  SAtnwm  v.  ILnv 
ard  Mat.  Bldg,  A»«n,  'M\  Id.  384 
(1872).  .See  also,  Ocniui'jrc  7>.  A*  L. 
Aaan  v.  IVtomson,  52  tia.  428  (1>74). 
**A  second  fine,"  say  the  Supreme 
Court  of  Ohio,  **  for  the  non-i>ayment 
of  the  same  stated  due,  is  a  second 
punishment  for  the  sinne  oilcnse.  It 
is  not  a  sullicient  answer  to  the  la.st 
pro|)o:«ilion  to  s;iy  that  the  non-pay- 
ment of  tlie  same  stated  <liic  at  a  sub- 
sequent day  is  a  new  odense.  The 
obligation  to  pay  when  the  due  first 
matured  w:is  complete.  No  ticir  obli- 
g:ition  to  pay  it  in  the  future  is  un- 
dertaken by  the  dcfuiiltiui^  member, 
but  the  obiigsition  or  duty  to  pay  it  at 
maturity  continues  after  default,  until 
payment  be  made:"  ILvjemMix  v. 
Ohio,  elCf  Asa'h,  25  Ohio  8t.  203 
(1874). 

Rules  imposing  finest  arc  also  always 
strictly  oonstmed  in  favor  of  the  mem- 
ber fined.  A  rule  fining  threepence 
per  share  for  the  first  month's  de- 
linquency and  3c/.  per  share  a<lditiunal 
for  each  succeeding  montirs  delin- 
quency, does  not  mean  .*></.,  Tx/.,  Vtl. 
fine  per  share  and  soon  in  proi^res^ion, 
but  simply  37.  ])er  share  line,  each 
month  :  In  re  Tiernajy  \)  Ir.  Ikp  Series 
1(1874). 

Where  the  rules  of  a  <tociety  pro- 
vided for  the  imposition  of  fines  ac- 
cording to  a  scale  .shown  in  a  table 
covering  a  })eriod  of  six  months, 
Ilcldf  that  only  fines  fir  six  months 
cnuld  be  imposed  It  was  not  proper 
to  ascertain  the  princiiilc  underlying 
the  imposition  of  lines  <luriiig  the  («ix 
moiith?t  and  fine  according  to  that 
principle  for  the  whole  time  of  the 
delinquet.cy,  ev»  n  though  it  greatly 
exceeded  six  months:  Lttrjoyx.  Mid- 
ilvTn,4(>  L.  J.  Ch.  Div.  030  (Ks77).  A 
fine  of  \s.  on  the  pound  in  default, 
cannot  be  divided  and  where  the  de- 
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fault  U  of  a  fraction  of  a  pound,  no 
fine  can  U:  levied :  Three  Ibiciw,  etc., 
Soe.  Y.  Doyle,  13  C.  B.  (X.  S  )  290 
(18G2).  liui  a  fine  of  lU  cenU  for  a 
failuie  to  pay  as  dues  25  cents  a  week 
on  each  share,  the  par  value  of  which 
is  $150,  id  a  reasonable  tine :  McGan' 
Hon  V.  CetUi'ol  Ji.  Assoc,,  Id  W.  Va. 
720  (18.S2;. 

Fines  wjaintt  Borrowers  eatd  De- 
/KwiVor*.  — IU)rrfiwcrs  cannot  be  fined 
for  non-payment:  Parker  ▼.  United 
Slates,  etc.,Aw\  19  W.Va.  744(lS82), 
and  while  fines  may  be  authorized  by 
law  as  against  members  of  a  company 
or  association,  they  cannot  be  im- 
]X)8ed  on  depositors :  Forest  City,  etc., 
Ass'n  V.  Gallagner,  2.'>  Ohio  St.  211 
(1S74). 

Interest  is  not  allowable  on  fines: 
Inyolilby  v.  Ril-y,  28  L.  T.  R.  (X.  S.) 
55  (I873\  And  fines  cannot  be  im- 
poscnl  for  the  non-payment  of  interest : 
Forevt  City,  ete^  Cb.  v.  Gailaffher,  25 
Ohio  St.  211  (1874);  Uagerman  v. 
Ohio,  etc.,  B.  -4«V».  25  Ohio  St.  186 
(1874). 

Fines  cannot  be  imposed  for  the 
nun -payment  of  interest  because  the 
relation  between  the  company  and  the 
person  owing  it  interest,  is  that  of 
debtor  and  creditor,  not  that  of  com- 
pany and  member,  and  while  the  law 
may  authorize  a  company  to  fine  i>er- 
sons  as  its  •nirmben^  for  derelictions  of 
dutv  as  members,  it  does  not  authorize 
it  to  fme  persons  who  are  its  debtors, 
for  derelictions  of  dutv  as  such,  and 
not  as  members.  Perhaps,  too,  it 
may  be  fairly  objected  that  the  im- 
l>osition  of  a  fine  for  the  non-payment 
of  interest  is  usurious:  Hatjerman  v. 
Ohio,  etr.,  Assn,  25  Ohio  St.  186 
(1874). 

.Security. — When  a  fine  is  valid,  as 
it  may  be  for,  say,  the  non-payment 
of  installments  on  stock:  Parker  v. 
Butcher,  36  L.  J.  Eq.  552  (1807); 
payment  of  it  may  be  secured  by 


mortgage :  Ilaf/erman  ▼.  Ohio  B.,  etc^ 
Am'h,  2»  Ohio  St.  180  (1874) ;  and  it 
must  lie  paid  even,  when  not  men- 
tioneilin  the  mortgage:  Ctarkrilte,  etc, 
Aatn  V.  Stephens,  ll  C.  E.  ur.  (X.  J.; 
351  (l&7oj. 

M'ije  may  he  bound  by, — Even  a 
wife  may  be  bound  by  a  fine  levied 
against  lier  husband. '  A  married 
woman  joining  in  a  mortgage  given 
to  secure  the  payment  of  fines  levieii 
against  her  husband  by  a  building 
asMKriation,  of  which  he  was  a  mem- 
ber is  bound  thereby:  Juniata  B, 
Asdn  V.  MiieO,  84  Pa.  St.  315  (1877). 
But  as  to  recovering  fines  from  mar- 
ried women,  see  also  Wolbath  v.  Le- 
hiyh  B,  Af^'n,  84  Pa.  St.  211  (1877j; 
Miner  v.  GraJuim,  12  Harris  (Pa ) 
491  (1855);  Glass  v.  Warwick,  4 
Wright  (Pa.)  140  (1801);  Patterson 
V.  Robenson,  1  Casey  (Pa.)  81  (1855); 
Blark  V.  Galvny,  12  Harris  (Pa.)  18 
(1854; ;  Tanner's  Appeal,  95  Pa.  St. 
118  (1880);  see  al<o  Massey  r.  Citi- 
zens* Bldy,  Ass'n,  22  Kans:is,  C24 
(1879). 

Cash  payment  muH  he  made  where 
rr^/rcJ.— Executive  oflii-ers  have  no 
autlioritv  to  set  aside  a  bv-law  of 
their  company,  requiring  the  cash 
payment  of  fines  or  dues:  Peitpie's 
BUhj,  Asfn  V.  Wroth,  n  X.  J.  Law  70 
(ISSl).  Inthis  r:ise.  i  t  was  customary 
for  some  members  of  a  building  asso- 
ciation to  pay  their  dues  (o  (he  secre- 
tary or  president,  with  the  request 
that  he  would  pay  the  treasurer,  to 
save  the  necessity  oi  attendance  at 
the  monthly  times  of  payment.  In 
some  cases,  when  these  meml)ers%vere 
not  prepared  to  pay,  the  officer  as- 
sumed the  payment  for  them.  Again, 
the  payments  were  sometimes  with- 
held, and  the  bare  promise  given  by 
the  officer  who  acted  for  these  mem- 
bers, was  received  by  the  treasurer  a^ 
cash  and  was  so  entered  on  the  books. 
HeUi^  that  the  treasurer  and  his  sure- 
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ties  were  liable  to  acc(»unt  for  pay- 
ment no  entered,  just  as  if  tlie  catfli 
wad  in  fact  received,  even  though  ail 
the  above  proceedings  were  known 
aud  Kiuetioued  by  ail  the  executive 
odiceni  of  tlie  association. 

Sotice  of  finable  ddinquency  i> 
ewenlio/. — 2^utice  of  default  in  the 
payuifnt  of  dues  or  fines  roust  be 
given,  before  a  compatiy  cun  take 
proceedings  to  enforce  payment  by 
expulsion  or  otherwise:  Wachtti  t. 
Tk^  Nofth  }Viduic8\  etc.,  Socifty,  84  N. 
Y.  28  [  1881).  In  the  absence  of  any 
agi  cement  by  the  members  of  a  com- 
pany or  association  or  any  provisidn 
in  its  charter  or  bv-laws  for  a  dif- 

• 

ferent  mode  of  service  of  a  notice  of 
default  in  paying  fines  or  dues,  ser- 
vice should  be  made  personally,  as 
required  at  common  law,  where  the 
object  is  to  deprive  a  person  of  his 
rights  or  property ;  or  if  such  ser- 
vice can  be  dispensed  with,  then  it 
should  be  made  in  such  other  mode 
as  will  be  most  likelv  to  efiect  its 
object :  Id.  Omi:<sion  to  serve  notice 
of  a  member^s  default  in  paying  a 
fine  or  an  assc^ment  is  not  excused 
by  his  change  of  residence:  Id.  Es- 
pecially is  notice  of  default  in  pay- 
ment of  fineti  or  dues  required,  where 
the  member  has  died  and  it  is  sought 
to  enforce  p.iyuient  against  his  execu- 
tor or  administrator  or  heirs:  Id. 

Fine,  not  a  penalty  relUved  againut  in 
equity. — A  fine  is  not  a  penalty  against 
which  equity  will  relieve,  where  it  is 
not  unreasonable :  MaJtter^on  v.  Elder- 
JieldyL,  R.  4  Ch.  App.  207  (1869); 
T%omp8on  T.  Hudson,  2  Ch.  App.  255 
(1867);  Pdrkerr,  BuUker,  36  L.  J. 
Ch.  552. 

The  sum  stipulated  to  be  paid  by 
a  member  of  a  building  association, 
under  bylaws  or  regulations  author- 
ized by  its  charter,  for  a  default  in 
settling  his  weekly  dues  is  not  a  for- 
feiture non -enforceable  in  equity,  but 
Vol.  XXXVI.~48 


is  ^inl[lly  an  amount  conventionally 
due  u|>on  tlie  accruing  of  the  weekly 
installment  and  the  failure  to  pay  it 
accordingly.  It  is  in  the  nature  of 
li(|uidated  damages,  agreed  to  be  paid 
for  the  non-i>erformance  of  a  prom- 
ise or  covenant,  and  where  they  are 
not  uuc-onscionable  or  dispro|)ortioned 
to  the  exigency  of  the  case,  a  court 
of  equity  will  award  their  payment, 
more  especially  when  incidentally 
involved  in  a  matter  confided  to  its 
peculiar  jurisdiction  and  control,  e, 
g.f  foreclosure  of  a  mortgage.  From 
the  character  of  these  building  asso- 
ciations, the  imposition  of  adequate 
fines  as  agreed  upon  by  the  by-laws, 
is  justified  in  order  to  prevent  de- 
fault in  the  punctual  payment  of  the 
weekly  dues,  upon  which,  the  success 
of  the  company  dc|)ends  ;  or  in  case 
of  default,  that  some  reasonable 
equivalent  for  the  consequent  damage 
sustained,  may  be  provided  :  Shannon 
V.  Howard  Mut.  Bldg.  A8f\  36  Md. 
393  (1872). 

Enforcement  in  equity.  —  If  ecjuity 
would  not  enforce  the  collection  of 
reasonable  tines,  upon  forvt  losure  of 
a  mortgage  to  a  building  asiiOi-iation, 
the  anomaly  of  sending  the  company 
into  a  court  of  law  to  collect  the 
fines  would  be  presented.  It  would 
be  diflicult  successfully  to  manage 
such  institutions,  under  such  condi- 
tions: Shannon  v.  Hovard  Mut.  Bldg, 
Asf'n,  36  Md.  394  (1872).  Fines, 
therefore,  may  be  included  in  decree 
of  foreclosure  of  mortgage:  Harjer- 
man  v.  Ohio  B.  dt  S.  i^»^*n,  2o  Ohio 
St.  186(1874). 

A  covenant  to  pay  "  all  fines  im- 
posed by  the  articles  of  the  associa- 
tion,'' does  not  make  the  articles  a 
partof  the  mortgage  or  authorize  the 
conrt  to  consider  them  in  construing 
it:  Robertson  x.  Am. Homestead Ass^n, 
10  Md.  397  (1857). 

The  payment  of  stated  dues  and 
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fines  cannot  be  rcsintctl  by  a  numlicr  Ohio,  ttc^  Ab^u^   25    Ohio    St.   186 

on  the  ground  that  tlic  by-laws  of  the  (1874). 

assoc'iatiim  have  not  been  adopted  by  Fines  mast  be  paid,  eren  when  not 

a  vote  of  the  directors,  where  it  ap-  mentioned    in   mortgage:    QarkxUk^ 

pears  that  they  have  been  ret-orded,  tic,  Aiun  t.  Stephentf  11  C.  E.  Gr.  (N. 

acted  U[)on,  and  enforced  as  the  by-  J.)  351  (1S73). 

Iaw4  of  the  association :  IIoQ'nnan  v  ADEI.BERT  Hamilton. 


Supreme  Court  of  Wiseonain. 
GIVEX  r.  WISCONSIN  ODD   FELLOWS'  MUTUAL  LIFE  INS.  CO. 

A  certiticate  of  insurance,  in  the  nature  of  a  policy  on  the  husband's  life 
for  tl)c  benefit  of  his  wife  and  payable  to  her  after  his  death,  where  slie  dies 
before  lie  does,  is  payable  to  the  person  entitled  thereto  under  the  rules  and 
by-laws  of  the  company  which  issued  it. 

The  defendant  ivas  an  incorporated  company  carr\'ing  on  the 
business  of  life  insurance  on  the  mutual  benefit  plan,  but  con- 
fined its  membership  to  members  in  good  standing  in  the  Inde- 
pendent Order  of  Odd  Fellows  in  .Wisconsin,  and  certain  female 
relatives  of  Odd  Fellows,  and  granted  insurance  for  the  benefit 
of  the  families  of  the  insured. 

The  rules  and  by-laws  of  the  company  provided  that  any 
member  thereof  ''may  at  any  time  before  his  or  her  death, 
notify  the  secretary,  in  writing,  to  whom  his  or  her  insurance 
shall  be  ))aid  after  his  or  her  death,  which  notice  the  secretary 
shall  keep  on  file  in  his  office,  and  in  all  such  cases  the  said 
insurance  shall  be  paid  directly  to  the  person  designated  in  such 
notice."  It  was  further  j)rovided  therein,  that  on  the  tleath  of 
the  member,  "  the  person  designated  before  death  or  his  widow, 
child  or  children,  mother,  sister  or  sisters,  father,  brother  or 
brothers,  as  the  case  may  be,  and  in  the  order  namedf  if  not 
otherwise  directed  by  the  deceased  previous  to  death,  shall 
receive  out  of  the  ftmds  of  the  company  *  *  *  the  sum  of 
$1,000,  ninety  days  after  due  proof  of  death."  And  further, 
"  if  the  deceased  meml)er  leaves  no  such  relatives,  nor  any  direc- 
tion for  the  payment  of  the  money,  the  company  shall  pay  the 
expenses  of  his  burial,  if  there  be  sufficient  funds,  and  any 
surplus  shall  be  paid  to  the  lodge  of  which  deceased  was  a 
menil)er,  to  be  placed  in  the  widow  and  orphans'  fund  of  suck 
hid'^e  " 
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One  Siineon  S.  Given  was  a  member  of  the  coiiipain*  ilercud- 
anty  atid  at  the  time  of  his  death^  held  a  valid  certificate  of  such 
meniljership.  Wheu  the  certificate  was  issued  to  hiui  he  directed 
in  due  form  that  the  insurance  be  paid  to  ''Sarah  Given,  my 
wife/'  He  never  changed  or  recalled  such  direction.  lie  be- 
came a  member  of  the  comi^ny  in  1881.  His  wife,  Sarah 
Given,  died  in  1884.  March  9,  1885,  he  married  the  plaintiff, 
Lizzie  Given,  and  Deccmlx^r  20,  1885,  died,  leaving  surviving 
him  his  widow  and  two  children  by  his  wife  Sarah.  A  child 
of  the  la.><t  marriage  was  born,  March  1,  188G,  and  survived  her 
father.  The  defemUint  refused  to  pay  the  insurance  money  to 
the  plaiutiiT  widow,  Lizzie  Given,  and  she  brought  the  present 
action. 

The  foregoing  facts,  and  all  the  other  facts  essential  to  show 
the  liability  of  tiie  company  fur  the  insurance  on  the  life  of 
Simeon  8.  Given,  wxre  alleged  in  the  complaint,  but  the  court 
sustained  a  general  demurrer,  and  from  the  order  in  that  behalf 
the  plaintitTappealed. 

The  opinion  of  the  court  was  delivered  by 

Lyox,  J. — ^The  defendant  company  cHuicedcs  its  liability  to 
pay  the  insurance  on  the  life  of  Simeon  S.  Given,  and  that  the 
complaint  sufficiently  shows  such  liability,  but  claims  that  the 
same  is  payable  to  the  legal  repre^fcntatives  of  the  deceased 
Sarah  Given,  and  not  to  the  plaintiflT.  Whether  it  is  so  payable 
is  the  only  question  rais(Kl  by  the  demurrer  to  tlie  complaint. 
The  question  was  very  fully  and  ably  argued  by  the  respective 
counsel,  and  numerous  authorities  bearing  upon  it  were  cited 
and  discussed  by  them.  We  find  it  unnecessary  to  consider 
those  authorities  at  length,  for  the  question  has  already  been 
decided  by  this  court  in  Fonier  v.  GUe,  60  Wis.  603. 

In  that  case,  a  ])olicy  of  insurance  had  been  issued  by  the 
Penn  Mutual  Insurance  Company,  of  Pennsylvania,  on  the  life 
of  one  Walter  H.  Ballon,  and  by  the  terms  of  the  policy  the  in* 
siirance  money  was  payable  to  the  two  children  of  the  insured, 
named  therein,  in  equal  shares,  and  to  ^Mheir  guardians,  execu- 
tors, administrators,  or  assigns."  Both  beneficiaries  died  before 
their  father.  Ballon  died  without  making  any  change  in  the 
beneficiaries  named  in  the  policy.    The  contest  was  between  the 
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adminirstrator  of  the  insured,  and  the  administrator  of  the  ben- 
eficiaries. It  was  held  that  the  administrator  of  the  beneficiaries 
was  entitled  to  the  insurance  money  on  the  sole  ground  that  the 
aame  was  made  payable  not  only  to  them,  but  to  '^  their  guar- 
dians, executors,  administrators,  or  assigns."  The  rule  there  laid 
down  U,  that  unless  the  policy  points  out  to  whom  the  insurance 
money  shall  be  paid,  in  case  the  beneficiary  die  before  the  in- 
sured, the  apiK>intment  of  the  beneficiary  is  revoked  by  his 
death.  It  was  so  held,  in  analogy  to  the  rules  relating  to  lapsed 
legacies.  Had  the  words,  *'  their  guardians,  executors,  adminis- 
trators, or  assigns,"  or  equivalent  words,  been  omitted  from  the 
clause  of  the  policy  naming  the  beneficiaries,  the  judgment  would 
have  been  that  the  administrator  of  the  insured  was  entitled  to 
the  money.  The  question  was  very  carefully  and  fully  con- 
sidered in  that  case,  and,  although  there  was  some  difference 
of  opinion  between  the  members  of  the  court,  the  judgment 
must  l)e  taken  as  a  settlement  of  the  question  in  this  State,  until 
the  rule  is  changed  by  com])etent  authority. 

In  the  case  of  BcUhu  v.  6rife,  50  Wis.  614,  there  were  no 
words  of  inheritance  or  transmission  in  the  appointment  of  a 
beneficiary,  and  hence  the  case  might  as  well  have  been  decided 
upon  the  rule  of  Foster  v.  GUe.  Probably  it  w^ould  have  been, 
but  for  the  difference  in  the  opinions  of  the  justices  in  the  latter 
case.  BaJhu  v.  Oile  was  a  case  of  insurance  in  a  benevolent 
company  under  whose  rules  the  money  was  payable  only  to 
those  dependent  upon  the  insured.  If  no  such  persons  survived 
the  insured,  the  insurance  lapsed  and  the  liability  of  the  com- 
pany therefor  ceased.  So  the  judgment  in  that  case  went  upon 
the  restricted  liability  of  the  insurer,  because  we  could  all  con- 
cur in  placing  it  upon  that  ground. 

Our  attention  was  called  by  counsel  to  R.  S.,  §  2347,  as 
sustaining  the  contention  of  the  company.  It  is  not  probable 
that  the  section  was  intended  to  affect  an  insurance  by  a  purely 
benevolent  association,  upon  the  life  of  a  member,  for  the  benefit 
of  those  dependent  upon  him.  In  such  case  it  would  seem  that 
the  l)eneficiaries  appointed  by  the  charter  or  by-laws  of  the  as- 
sociation would  be  entitled  to  the  insurance  money,  even  though 
the  insured  member  may  have  attempted  to  appoint  a  different 
beneficiary.     But,  however  this  may  be,  we  do  not  think  the 
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Biatate  (were  it  here  applicable)  would  take  tliiB  case  out  oi  the 
rale  of  Foder  v.  OiU.  Certaiuly  it  would  not  unless  it  vested 
in  the  original  beneficiary,  Sarah  Given,  the  absolute  right  to 
the  insurance  money  as  her  separate  property  or  estate.  That 
a  statute  which,  in  principle,  was  like  §  2347,  did  not  work  such 
a  result,  was  held  by  this  court  in  Keman  v.  Howard,  23  Wis. 
108. 

Applying  the  rule  of  Foster  v.  GKk  to  the  present  case,  the 
death  of  the  wife,  Sarah  Given,  during  the  life  of  the  insured, 
abrogated  the  direction  that  the  insurance  money  be  paid  to  her, 
and  left  it  to  be  paid  to  the  person  entitled  thereto  under  the 
rales  and  by-laws  of  the  company.  That  person  is  the  widow 
of  the  insured,  the  plaintiff  in  this  action.  It  follows  that  the 
complainant  states  a  cause  of  action  in  her  favor,  and  hence  that 
the  demurrer  thereto  should  have  been  overruled. 


RighiM  in  a  policy  of  numrmee  tn 
fattor  t^amarried  vomon,  q^  ihe  death 
9f  her  ku»b€Md.i-A  Tsrietj  of  csoaet 
have  given  great  impetot  to  the  boai- 
mm  of  life  insanace  within  a  few 
jean.  With  man j  men,  it  is  a  favor- 
ite mode  of  providing  for  those  who 
axe  dependent  upon  them.  One  oon- 
ieqnenoe  of  the  increased  (avor  with 
which  it  is  regarded,  is  that  manj 
new  questions  are  arising  for  the  con- 
sideration of  bench  and  bar.  Owing, 
in  part,  to  the  fiMSt  that  the  biudness 
is  oondacted  hf  a  vast  nomber  of  oor^ 
porations  and  societies,  each  of  which 
has  Heatares  more  or  less  onlike  those 
of  every  other,  and  that  the  policies 
or  oertiiicales  of  each  are  pecoliar  to 
itseli;  these  new  questions  are  varied 
in  their  character.  Hence  there  is 
diiBcaltj,  attended  with  danger,  in 
attempting  to  state  general  principles 
which  are  to  be  taken  as  applicable 
to  all  jurisdictions  and  contracts.  In 
considering  some  of  the  late  cases 
which  treat  of  rights  in  a  policy  of 
insurance  on  the  husband's  life  in 
fsTor  of  his  wife,  where  he  furvives 
her,  it  is  considered  more  prudent  to 


state  them  than  to  attempt  to  draw 
rules  from  them. 

ObmUd  V.  Ke^e$, 86  K. T.698, isa 
leading  case  on  the  sobject  A  policy 
taken  by  the  husband  on  his  life,  was 
payable  to  a  trustee  for  the  benefit  of 
his  wife.  No  provision  was  made  in 
it  for  the  contingency  of  her  death 
previous  to  his.  She  died  intestate. 
The  insured  remarried  and  at  hia 
request,  and  apparently  fur  value,  the 
trustee  made  an  assignment  of  the 
policy  to  the  second  wife.  She  sur- 
vived her  husband,  as  did  several 
children  by  the  first  marriage  and  one 
by  the  second.  The  court  found  that 
the  insured  paid  all  the  premiums 
and  that  his  purpose  was  that  his 
widow  should  have  the  avails  of  the 
policy  if  she  survived  him,  and  if  she 
did  not,  that  th^  should  go  to  his 
children.  It  was  ruled  that  the 
policy  was  the  property  of  the  first 
wife  while  she  lived;  that  u{K>n  her 
death  intestate  the  title  to  it  vested 
in  the  husband  as  survivor,  her 
trustee  becoming  his  trustee  by  opera- 
tion of  law;  that  the  asBignment 
vested  the  title  in  the  second  wife, 
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and  made  her  the  hoIc  beneficiary. 
(Two  judges  dissented.) 

It  is  well  established  in  New  York 
that  a  person  wiio  insures  his  life  in 
gooil  faith,  luaj,  witli  the  insurer's 
consent,  deal  with  the  itoVivy  as  he 
oould  with  anj  other  chose  in  action. 
And  the  court  say  in  the  case  stated 
that,  during  her  life,  the  first  wife, 
being  the  sole  beneficiary,  could  hare 
made  a  valid  :uwignnu>nt  of  the  policy, 
or  ct)uld  have  disposed  of  her  interest 
in  It  by  will.  Though  her  interest 
censed  at  her  death,  the  policy  would 
have  been  ralid  in  the  hands  of  her 
assignee.  Her  death,  therefore,  did 
not  affect  its  Talidity;  neither  would 
her  divorce.  Having  died  intestate, 
her  interest  went  to  her  husband 
with  all  her  other  chttses  in  action. 
At  common  law  all  the  wife*s  chores 
in  action,  which  were  not  rtnluced  to 
possession  during  their  joint  lives 
pasMHl  to  the  husband  U|K>n  her  death, 
and  this  without  regard  to  their 
nature.  By  securing  the  assignment 
of  the  policy  to  hi*«  second  wife,  the 
husband  reduced  this  chose  in  action 
to  p(>>session.  The  assignment  was 
valid  as  against  him  and  a;;;ain>>t  the 
world.  It  was  said  in  Mttrhring  v. 
Mitekell,  1  Barb.  Ch.  2C4  (aflirmed  by 
the  Court  of  Ajipeals,  4  How.  Pr. 
2U2),  of  a  ])olicy  procured  by  the 
wifo  upon  her  husband's  lifu  for  her 
benefit,  that,  after  the  death  of  both 
of  them,  she  having  died  first,  the 
benefits  passed  to  his  representa- 
tives. 

The  court  also  sav  in  Olmgted  v. 
Keyex^  that  the  common-law  rights  of 
the  husband  were  not  affecteil,  be- 
cause when  the  policy  was  obtained, 
there  was  a  statute  which  made  it 
lawful  for  a  wife  to  csiiisc  her  hus- 
band's life  to  be  insured,  and  which 
provided  that  in  case  she  survived 
him,  the  amount  of  the  insurance 
sliould  be  payable  to  her,  to  and  for 


her  own  use,  free  from  the  claims  of 
his  representatives  or  any  of  his 
creditors;  and  that,  if  she  died  i  efore 
he  did,  it  might  be  made  payable 
after  her  death  to  her  children. 
Neither  were  snch  rights  aflected  by 
a  statute  which  prohibits  a  husband 
from  a.^igning  a  |)olicy  in  iavor  of 
his  wife  during  her  life. 

In  Keman  v.  Ilovrardf  23  Wis.  108, 
the  husljand  paid  the  premiums  on  a 
|»olicy  on  his  lift;  in  favor  of  his  ^ife 
or  lier  leg:il  representatives.  She  died 
a  few  hours  before  he  did,  without 
leaving  children  by  this  marriage; 
the  husband  left  two  children  by  a 
former  wife.  Prior  to  his  knowledge 
of  the  death  of  his  wife,  he  made  a 
nuncupative  will,  directing  that  the 
avails  of  the  policy  lie  divided  lie- 
tween  his  children  and  a  stepchild,  in 
equal  parts,  "provided  my  wife  does 
not  live."  His  right  to  so  do  was  sus- 
tained. 

A  certificate  in  the  nature  of  a 
policy  on  the  husbaod's  life  was  pay- 
able to  his  wife  or  her  legal  represen- 
tatives. She  died  first,  and  the  in- 
stniment  remained  unchanged  at  his 
death.  It  was  ruled  (one  judge  dis- 
senting) that  the  benefit  was  intended 
for  the  wife  alone,  and  u|>onher  death 
resulted  to  her  husband.  "Legal 
representatives/'  as  use«l  in  the  certi- 
ticate,  signified  persons  appointed 
either  by  will  or  by  law,  to  admin- 
ister upon  the  estate  of  a  person  de- 
ceased: Wiukitifigni  B.  E,  Atin  v. 
Wood,  4  Mackay  (D.  C),  10. 

If  the  constitution  of  the  organiza- 
tion which  issued  a  certificate  or  policy 
on  the  life  of  a  meml)er  in  favor  of 
his  wife,  provides  that  he  may  hold, 
dis|)Ose  of,  and  fully  control  the 
benefit  to  be  derived  therefrom,  or 
change  the  beneficinry,  no  rights 
thereto  pass  to  the  representatives  of 
the  wife,  she  dying  before  her  hus- 
band, and  both  dying  without  issue : 
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Rirfimond  v.  John9ony2&  Minn.  447; 
TaJH  V.  Supreme  Commandcry^  12  Cin. 
Law  Bill.  30  (in  the  Superior  Comt 
of  Cincinnati).  In  the  case  last  fitid, 
the  hiisbaml  died  without  having 
made  any  other  designation.  It  seems 
that  this  was  the  fact  in  the  other 
case,  bot  it  i:i  not  quite  clear  from  tlie 
re|iort  of  it.  The  Minnesota  court 
say:  "With  the  right  at  all  times  to 
I  old.  di«(iu»$e  of, and  control,  his  mere 
designation  of  some  person  to  receive 
tiie  Wnefit  would  be  revokuble.  It 
would  not  ]'revent  his  subsequently 
desiLinating  some  other  person  to 
receive  it.  While,  in  case  of  his 
death  without  having  revoked  his 
appoint&ient  of  his  wife»  she  would 
have  been  entitled  to  receive  the 
benefit,  yet,  during  her  lifo,  I)ccause 
of  the  power  of  revocation,  all  that 
she  had  was  a  mere  expectancy^  de- 
pendent on  his  will  and  pleasure. 
That  expectancy  was  not  proj^erty, 
not  e.*tale.  The  exjiectancy  term- 
inated when  she  died,  and  did  not 
pass  to  her  administrator.''  The  case 
in  the  Superior  Court  of  Cincinnati 
'n  rested  upon  the  same  ground. 

A  certificate  on  the  husband's  life 
in  favor  of  his  wife,  was  issuetl  by  a 
society  whose  object  was  to  accu- 
mulate a  fund  to  be  paid  to  the  legal 
representatives  of  a  member  at  his 
death.  The  husband  survived  his 
wife,  and  died  without  making  a 
change  in  the  certificate,  though  the 
by-laws  allowed  a  change  to  be  made. 
Ili-i  legal  representatives  were  held 
to  have  a  right  superior  to  hers, 
though  it  was  admitted  the  case  was 
not  free  from  doubt :  Expresamen^B  A  id 
Society  v.  LevU,  9  Mo.  App.  412. 
Tlie  court  savs  that  while  this  case  is 
not  pnrallel  to  the  case  of  a  legacy,  or 
of  a  donation  niortis  eauM,  there  is  an 
analogy  between  them.  It  is  not  to 
be  presumed,  because  insured  made 
no  change  in  his  certificate,  that  he 


de-ired  the  htirs  of  thob«  nollciarv  to 
receive  the  K^neiit  if  t»he  diiMl.  Fur- 
thermore, the  nu'aulng  of  the  pro- 
vision that  the  fund  was  to  l>c  ]>uid  to 
the  h'gal  rel)re^entativcsof  a  nu'inbcr, 
is  that,  if  at  his  death,  there  ii  no 
appointee  named  by  him.  alive  and 
capable  of  taking,  it  is  to  go  to  his 
next  of  kin. 

A  previous  case  In  Missouri  hpd 
decided  that  a  hui*band,  who  survived 
his  wife  and  who  had  insured  his  life 
for  her  benefit,  the  policy  Iwiug  i>ay- 
able  to  her  or  her  legal  ropn  scnta- 
tiven,  coidd,  after  her  death,  with  the 
insurer's  consent,  make  it  p.iyahle  to 
his  second  wife  and  others:  Oamhi  t. 
Covenant  Alut.  Life  Iu».  Co.,  oO  Mo. 
44.  This  policy  was  issued  and  the 
wife  died  prior  to  the  enact nM*nt  of 
the  statute  which  authorized  p<i1icics 
on  the  lives  of  husbands,  in  the  name 
of  and  for  tlie  separate  use  of  their 
wives.  The  court  sav:  '*The  onlv 
ground  upon  which  the  j'olicy  could 
be  S!istaincd  when  issued,  is  the  fact 
that  the  wife  had  a  right  to  Ii»ok  to 
the  husband  for  support.  It  was 
taken  out  fi>r  the  purpose  of  !^ecuring 
her  support  after  his  death.  The 
premiums  were  paid  hy  him,  and  the 
whole  thing  was  instituted  and  carried 
on  for  this  laudable  purpose.  This 
object  being  forever  lo>t,  was  the 
husband  l»ound  to  continue  the  policy 
for  the  benefit  of  her  representatives? 
Could  he  not  surrender  it,  or,  by  fail- 
ing to  pay  further  premiums,  let  it 
laiise?  or  could  he  not,  with  the  con- 
sent of  the  company,  chanpe  the  l)en- 
eficiaries  ?  He  must  be  held  to  have 
had  that  right." 

In  Olmslead  v.  ^fat^onir.  MuJtual 
Benefit  Society ^  37  Kan.  Oo,  the  hus- 
band was  a  member  of  said  society. 
Its  professed  object  was  to  give  aid  to 
the  widows,  orphans,  and  dependents 
of  deceased  members.  The  certifi- 
cate issued  on  the  husband's  life  was 
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payable  to  hLs  m'ife  or  her  legal  rep- 
rtMentatives.  She  predeceased  him 
and  lefl  several  children  surviving, 
lie  diedwtihout  other  heirs  than 
those  ill  being  when  she  died.  Before 
death  hecxeciiteil  a  will^in  which  he 
undertook  to  lictiueath  the  pnx'ceds 
of  the  certitioatH  to  his  children,  giv- 
ing to  one  of  them  about  one-half 
thereof,  and  to  the  several  othera  the 
balance  in  unetpial  shares.  Nocliunge 
was  made  in  the  ccrtiticate,  which  re- 
mained in  the  member's  possession 
during  his  lifetime.  It  did  not  ap- 
pear that  there  was  any  authority  in 
the  rules  of  the  society  for  changing 
the  beneiiciary.  A  statute  which 
prescrilx's  the  manner  in  which  an  in- 
sured person  may  designate  a  bene- 
ficiary, where  the  one  appointed  has 
died,  was  not  complied  with.  It  was 
ruled  that  the  benclit  was  payable 
according  to  the  terms  of  the  cer- 
titicate.  The  prescribed  mode  of 
making  a  change  not  having  been 
pursued,  none  was  made.  "The  as- 
sureii  had  no  interest  in  the  benefit 
resulting  from  his  membership.  In 
no  event  was  it  payable  to  him,  nor 
could  it  bc*come  a  {Kirt  of  his  e^^tate; 
and  having  no  interest  in  the  fund, 
what  was  there  for  him  to  bequeatri  ?** 

In  Ricker  v.  Otarter  Oak  Life  las, 
Cb.f  27  Minn.  193,  a  |K>licy  on  the 
husband's  life  was  |iayable  at  his 
death  to  his  wife  E.,  if  she  survived 
him;  if  not,  to  his  children.  The 
consideration  for  the  policy  was  all 
paid  during  her  lifetime.  He  and  hb 
children  survived  her.  On  his  re- 
marriage, he  surrendered  the  policy 
without  their  consent  and  took  a 
paid-up  one  conditioned  like  the 
original,  exc*cpt  that  it  was  for  the 
beneiit  ol  his  then  wife.  It  was  ruled 
that  the  children's  rights  could  not 
be  thus  taken  from  them.  See  AllU 
v.irar«.28Id.  IGC. 

In  CoiUiiuiiUd  Lift  Ins,  Co.  v.  Ham- 


ilioUf  41  Ohio  St.  274,  a  policy  on  the 
husband's  life  was  payable  to  his 
wife,  her  executors,  administrators,  or 
assigns,  and  if  she  died  before  her 
husband,  to  their  children.  Before 
the  wife  was  entitled  under  the  terms 
of  the  policy  to  surrender  it  and  ob- 
tain a  |»aid-iip  policy,  she  died  in- 
testate, without  children,  leaving  her 
husband  surviving.  He  paid  the  pre- 
miums as  they  became  due,  and  the 
company  dealt  with  him  for  a  num- 
ber of  years  as  though  he  was  the 
beneiiciary.  In  a  cimtest  between 
him  and  the  wife's  representatives,  it 
was  ruled  that  they  could  not  claim 
a  {laid-up  i>olicy,  and  that  the  insurer 
was  estop|)ed  from  denying  the  hus- 
band's right  to  sue  therefor. 

In  Ander^n's  Estate,  85  Pa.  St  202, 
the  policy  was  on  the  husbands  life 
in  favor  of  his  wife,  her  executors^ 
adniini-^tratoni,  or  assigns.  She  pre- 
deceased him,  leaving  one  child,  and 
no  will.  The  husband  died  intestate 
and  insolvent,  without  having  made 
any  dis)>osition  of  the  policy.  It  was 
ruled  that  the  process  went  to  the 
wife's  estate.  The  same  rule  was 
applied  to  a  case  where  the  certificate 
was  payable  to  the  wife,  her  heirs  or 
asstigns,  she  dying  intestate  without 
having  made  an  assignment:  Mutual 
Aid  Sociftif  V.  Miller,  107  Id.  162. 

In  Lee  v.  Murrtllf  7  Ky.  Law  Kep. 
608  (Kentucky  Superior  Court),  it 
was  ruled  that  s  policy  applied  for 
by  the  husband  for  the  benefit  of  his 
wife,  while  she  was  living,  inured  to 
the  use  of  her  children  although  it 
was  not  issued  until  after  her  death. 
It  is  pmvideil  by  statute  in  Kentucky 
that  a  ptdicy  on  the  life  of  any  per- 
son, expressed  to  be  for  the  benefit  of 
any  married  woman,  shall  inure  to 
her  separate  use  and  that  of  her  chil- 
dren. The  case  stated  was  ruled 
under  that  act,  as  was  Lee  v.  Page,  8 
Id.  602,  where  the  husband  assigned 
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a  policy  i>ayabl«  to  his  personal  repre- 
sentatives ur  a^giiee  to  liis  wife. 
The  benefit  of  it  passed,  on  her  death, 
to  her  children,  and  no  pari  of  it  to 
her  hnsband. 

In  SimutOM  v.  Biggi  (Sapreme 
Court  of  N.  C,  February  27, 18S8),  a 
wife  in  whdse  fiivor,  and  in  favor  of 
whoje  children,  policies  on  the  hus- 
band*s  life  had  been  written,  died  in- 
te:itate,  he  unci  her  children  surviv- 
ing. In  an  action  between  their  guar- 
dian and  the  huslMnd^s  administrator, 


it  was  niled  that  the  latter  was  en- 
titled to  the  procted;»  of  the  policies. 
This  case  followed  Coniijlnnd  v, Smithy 
79  N.  C.  3U3,  where  it  was  held  that 
insurance  ou  a  father's  life  for  the 
benefit  uf  his  children,  one  of  whom 
married  and  died  without  issue,  so  far 
as  her  share  was  concenied,  went  to 
her  husband  as  administrator,  on  the 
subsequent  death  of  the  insured. 


J.  B.  BiJUtYMAN, 


Madison,  Wis. 


Supreme  Court  of  Pennajflrania. 
PENNSYLVANIA  RAILROAD  CO.  t.  MARCHANT. 

The  word  '*  ii^ury'*  (or  ''injured")  as  used  in  }  8,  Art.  zvi  of  the  Constita- 
tion  of  Pennsylvania,  means  soch  legal  wrong  as  would  be  the  bubject  of  an 
action  for  damages  at  common  law. 

A  "consequential'*  injury  is  an  injury  to  a  man*s  property,  the  natural  and 
necessary  result  of  the  construction  or  enlargement  of  its  works  by  a  corpo- 
ration ;  of  such  certain  character  that  the  damages  therefor  can  be  estimated 
and  paid  or  secured  in  advance,  as  provided  in  the  Constitution. 

A  railroad  company,  constructing  and  operating  an  elevated  steam  railroad 
in  a  city,  upon  property  owned  by  it  in  fee  simple,  and  fronting  on  one  side  of 
a  street,  is  not  liable,  without  negligence,  under  the  Constitution  of  Pennsyl- 
vania, or  otherwise,  for  the  depreciation  in  the  value  of  private  property 
fronting  upon  the  opposite  side  of  the  street  (no  part  of  which  was  taken  or 
used  in  the  erection  or  construction  of  the  road),  in  consequence  of  the  noLie, 
smoke,  cinders,  dirt  and  jarring  necessarily  resulting  from  the  lawful  operation 
of  the  railroad. 

Error  to  the  Court  of  Common  Pleas  No.  3,  of  Philadelphia 
County. 

Wayne  3facVeagh  (Oeorge  Tucker  Bispham,  A,  H,  WiiUer^ 
deerif  and  James  A.  Logan  with  him)  for  piaintiiT  in  error. 

if.  Hampton  Todd  (Oeorge  H.  Van  Zaiidl  with  him)  for  de- 
fendant in  error. 

Paxson,  J.  April  9, 1888. — This  case  is  admittedly  ujwn  all 

foure  with  Pennsylvania  Railroad  Oompany  w,  Lippiacottf  116 

Penna.  St.  472.     If  that  decision  is  to  stand,  the  present  case 

will  have  to  be  reversed^as  they  are  in  direct  conflict.  It  is  only 
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just  to  tiic  learned  judge  l>elt)w,  to  say  that  when  this  «iso  was 
tried,  the  decision  in  Railroad  ComiHini/  v.  Lippincoti  had  not 
lieen  decided;  nor  had  it  been  argued  here.  Two  of  our  number 
dissenteil  in  that  case,  and  two  of  those  who  heard  the  present 
case  did  not  hear  the  former.  I  was  abroad  at  the  time^  and 
our  brother  Williams  was  not  a  member  of  the  court.  In  view 
of  these  facts  and  of  tlie  grave  character  of  the  question  involved^ 
we  have  Iist(*ned  to  an  ehiborate  argument  involving  the  same 
question,  and  have  carefully  reconsidered  it.  It  has  not  had  the 
etiect,  however,  of  proilucini^  any  change  in  the  views  of  the 
majority  of  the  court.  \V«  adhere  to  the  ruling  in  Hailroad 
(^ompamj  v.  Lippincotf,  as  announced  by  our  brother  Gordon. 
Tlie  gronn:l  was  so  fully  covered  by  his  opinion  that  this  judg- 
ment might  well  be  reverseil,  without  a  further  discussion  of  the 
principles  involvei].  I  concur  fully  in  the  views  already  ex- 
pres^scil,  and  can  hardly  hoi^e  to  throw  additional  light  upon  the 
matter,  or  to  strengthen  the  argument  already  made.  In  view 
of  the  fact,  however,  that  we  listened  to  what  was  practically  a 
re-argument,  I  will  add  a  few  words  by  way  of  supplement  to 
the  previous  opinion  of  our  brother  Gordon,  even  at  the  risk  of 
some  re{>etition. 

The  plaintiif  below  is  the  owner  of  property  on  the  north 
side  of  Filbert  street,  and  brought  his  action  to  recover  damages 
for  an  alloi^cd  injury  to  said  property,  causeil  by  the  oi)eration 
of  the  defendants'  elevated  road.  The  latter  is  constructed  upon 
land  owned  by  the  company,  and  the  entire  width  of  Filbert 
street  intervenes  between  the  railroad  and  plaintifPs  house.  He 
complains  of  the  noise,  tho  dust,  smoke  and  c!n<ler$,  and  the 
constant  jar  caused  by  the  passing  trains.  He  says  that  these 
causes  combineil  interfere  with  the  enjoyment  of  his  property, 
and  lessens  its  market  value.  For  the  purposes  of  this  cause  we 
must  consider  his  allegations  established  by  the  verdict  of  the 
jury. 

The  plaintiff  claims  to  recover  by  virtue  of  the  Constitution 
of  1874,  section  8  of  article  xvi  of  which,  provides  that 
"  Municipal  and  other  corporations,  and  individuals  invested 
with  the  privilege  of  taking  private  projierty  for  i)ublic  use, 
shall  make  just  compensation  for  property  taken,  injured  or 
destroyed,  by  the  construction  or  enlargement  of  their  works. 
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kigliwayd  or  improvements,  which  com)>eii8atioii  shall  be  paid 
or  secured  before  such  taking,  injury  or  destruction." 

It  was  held  in  Railroad  Compani/  v,  Lipplncott,  that  the  effect 
of  thi»  clause  of  the  Constitntion  was  to  place  corinmitions  upon 
the  same  plane  with  individuals  as  regards  liability  for  injuries 
to  property;  and  that  it  only  made  a  cor|)oration  liable  where 
an  individual  was  liable  at  common  law.  The  correctness  of 
this  ruling  w^as  ctuiceded  by  the  learned  counsel  for  the  plaintitT. 
He  says  at  page  13  of  his  printed  brief:  "  We  ask  for  no  other 
or  greater  liability  to  be  impase<I  upon  this  railroad  company 
than  would  be  im|)osed  niton  an  individual  in  like  circum- 
stances.'  As,  however,  other  counsel  in  other  cases  may  not 
concede  so  much,  I  will  add  a  few  words  to  this  branch  of  the 


If  we  resort  to  the  familiar  rule  of  interpreting  statutes,  the  old 
law,  the  mischief  and  the  remedy,  we  have   no  difficulty  in 
arriving  at  the  true  construction  of  the  language  cited  from  the 
Constitution.     Prior  to  1874,  the  citizen  whose  property  was 
injured  by  a  corporation  in  the  construction  of  its  works,  had  no 
remedy  therefor,  unless  some  portion  of  his  property  was  actu- 
ally taken.     This  was  an  immunity  enjoyed    by  corporations 
and   not  by  individuals.     Cases  of  great  hardship  soon  arose. 
(y  Conner  v.  Tlie  City  of  Pittsburg ,  18  Penna.  St.  187,  was  one 
of  these.     In  that  case,  the  city,  by  the  change  of  the  grade  of 
a  street,  practically  ruined  a  valuable  church  property,  yet  there 
was  no  remedy.     This  court  of  its  own  motion  ordered  a  re- 
argument  of  that  case,  "  in  order  to  discover,  if  possible."  in  the 
almost   pathetic  language    of   Chief  Justice    GiBSO.v,  "some 
way  to  relieve  the  plaintiff,  consistently  with  law,  but  I  grieve 
to  say  we  have  discovered  none.''     Instances  of  a  like  nature 
might  be  cited  indefinitely.   I  have  selected  this  one  as  an  illus- 
tration of  the  principle,  and  as,  perhaps,  one  of  the  most  striking. 
In  all  of  them,  however,  there  was  an  injury  to  the  property  of 
the  plaintiff  in  consequence  of  the  erection  or  construction  of  the 
works  o^  the  corporation,  as  by  the  change  of  grade  in  G* Conner 
V.  Pittdmrgy  and  the  interference  with  water  rights,  as  in  J/o- 
nongahela  Navigation  Company  v.  Coo7i,  6  W.  <t  S.  101.    In 
all  these  cases,  the  property  had  l)een  seriously  injured,  and  yet 
no  portion  of  it  taken  by  the  offending  corporation. 
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This  was  the  mischief  Svhich  the  Const  it  utioDal  Convention 
had  before  it  when  section  8  of  article  xvi  was  adopted  by 
that  body,  and  it  was  the  evil  the  |)eople  were  smarting  under 
when  they  ratified  the  work  of  the  Convention  at  the  polls. 
The  Constitution^  since  171)0,  had  declared  that  the  property  of 
the  citizen  should  not  be  taken  or  applied  to  public  use  without 
just  comi)ensation.  The  Constitution  of  1874  went  further^and 
declared  not  only  that  it  shall  not  be  taken,  but  also  that  it  shall 
not  be  injured  or  destroyed  by  cor|>orations  in  the  construction 
or  eidargcnient  of  their  works,  without  making  com|)ensation, 
etc.,  etc.  There  is  no  ambiguity  in  this  language.  We  have 
applied  it  seveml  times  to  cases  arising  under  it  without  the 
least  dilBculty.  We  are  now  asked  to  apply  it,  not  to  injuries 
to  the  plaintifTs  property  arising  from  the  construction  of  the 
defendant's  road,  but  to  injuries  resulting  from  the  lawful  oper- 
ation of  their  road  without  negligence. 

Bc^fore  I  proceed  to  discuss  this  branch  of  the  case,  in  order 
that  we  may  know  exactly  where  we  stand,  I  will  refer  briefly 
to  the  cases  we  have  decided  under  this  clause  of  the  Constitu- 
tion of  1874. 

The  CKif  of  Reading  v.  AWiouse^  93  Penna«  St.  400,  was  a  case 
where  certain  springs  or  streams  of  water  had  been  diverted 
from  their  usual  course,  to  supply  the  city  with  water.  By  the 
Act  of  April  14,  1853,  applying  to  the  Reading  Water  Com- 
pany, it  was  provided,  that  where  the  corporation  permanently 
appropriated  to  its  use  such  springs  or  streams  as  it  might  select 
for  water  purposes,  com])eusation  should  be  made  to  the  owners 
for  damages  sustained.  In  an  action  against  the  city  by  a  ripa- 
rian owner,  whose  stream  had  been  diverted,  we  held,  not  only 
that  the  action  could  be  sustained  under  the  above  Act  of  1853, 
but  also  that  it  could  be  maintained  under  section  8  of  article 
xvi  of  the  Constitution.  In  referring  to  this  section  it  was 
said  by  Mr.  Justice  GoRDOX :  "  That  section  provides  for  the 
making  of  compensation,  not  only  for  the  taking  of  private 
j)roperty  for  public  use,  as  was  the  case  theretofore,  but  also  for 
its  injury  or  destruction.  That  the  use  which  the  plaintifif  made 
of  the  waters  of  the  Great  or  Antietam  Creek,  through  the  race 
or  ditch  in  controversy,  was  property,  though  of  an  incorporeal 
kind,  is  not  o\fQ\\  to  debate,  and  that  it  was  injured  by  tlie  oper- 
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ations  of  the  City  of  Reading,  is  a  fact  established  by  the  proper 
tribunal.  There  is  tlierefore  no  good  reason,  apparent  to  us, 
why  the  case  should  not  he  covered  by  the  above  recited  eighth 
section  of  the  Constitution/' 

In  the  Borough  of  Xcw  Brighton  v.  United  Presbyterian 
Cliarch,  96  Peuna.  St.  337,  we  had  a  case  before  us  like  O^Con- 
ner  v.  Pittsburg,  and  differing  only  in  degree.  The  borough  had 
changed  tlie  grade  of  a  street  from  two  feet  and  a-half  in  some 
places  to  fifteen  feet  in  others,  and  we  held  thut  a  pr()i>erty  owner 
injured  thereby  had  a  right  to  damages  for  said  injury  under  the 
Constitution  of  1874,  although  no  such  right  existed  before. 

Philalelphia  and  Reading  Railroad  Co.  v.  Patent,  S.  Ct. 
Penna.,  February  15,  18A6,  was  a  case  in  which  the  said  com- 
pany, as  the  lessee  of  another  railroad  company,  changed  the 
alignment  of  the  tracks  of  said  leased  railroad  in  a  certain  street 
in  the  borough  of  Munayunk,  thereby  obstructing  the  access  to 
a  private  house  fronting  thereon,  and  causing  other  consequential 
injury  thereto.  In  an  action  on  the  case  against  the  company 
to  recover  damages  for  such  injuries,  it  was  held  that  while  the 
plaintiff  was  entitled  to  recover  upon  other  grounds,  the  case 
came  nevertheless  within  the  Constitution  of  1874. 

In  Pennsylvania  Railroad  y.  Duncan,  111  Penna.  St.  352, 
the  plaintiff  was  allowed  to  recover  in  an  action  on  the  case  for 
damages  to  his  property  caused  by  the  construction  of  defend- 
ant's road.  The  road  was  so  near  his  property  as  to  deprive 
him  of  the  use  of  Filbert  street  as  a  highway,  and  of  four  hun- 
dred feet  of  building  front  on  said  street.  It  is  true  Justice 
Greex  and  myself  dissented  in  that  case,  but  it  was  upon  the 
single  ground  that  the  company  had  paid  $7,000,000  to  the 
State  for  its  property  and  franchises  ;  had  succeeded  to  all  the 
rights  of  the  State,  including  the  right  to  construct  its  road 
without  liability  for  consequential  injuries,  and  we  were  unable 
to  see  how  the  State  could  avoid  its  contract  by  amending  its 
Constitution.  But  we  are  all  of  opinion  that  but  for  this  single 
reason,  the  case  came  clearly  within  the  Constitution  of  1874.     i 

County  of  Chester  v.  Brower,  S.  Ct.  Penna.,  January  9,  1888, 
decided  at  the  present  term,  was  a  case  where  the  county  had 
erected  a  bridge  over  French  Creek  in  the  l>orough  of  Phoenix- 
ville,  and  in  the  construction  of  the  abutments  or  approaches  to 
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the  bridge  had  built  a  wing  wall  nine  feet  six  inches  in  height, 
immeiliately  in  front  of  phiintilT's  houses,  and  only  seven  feet 
distant  therefrom,  thereby  seriously  interfering  with  his  access 
thereto,  and  his  reasonable  use  and  enjoyment  of  the  same,  we 
held,  affirming  the  court  below,  that  the  plaintiff  was  entitled 
to  recover  dania)^  for  this  injury,  in  an  action  on  the  case. 
This  was  following  directly  in  the  line  oi  the  Raili^oiid  Company 
V.  Duncan.  It  will  be  observed  that  they  are  all  cases  where 
the  injury  arose  from  the  construction  of  the  road.  In  no  one 
of  them  was  there  a  claim  for  what  are  popularly  called  conse- 
quential damages,  arising  from  the  o|>eration  of  the  road  after 
its  completion. 

It  will  be  noticed  that  al!  our  cases  decided  prior  to  the  Con* 
stitution  of  1874,  in  which  compensation  was  denied  for  what 
we  calknl  c()nse([ucntial  injuries,  were  instances  in  which  the  in* 
juries  were  the  result  of  the  construction  of  the  road,  while  all 
our  cases  decided  since  1874,  and  which  came  under  the  section 
thereof  referred  to,  likewise  involved  only  injuries  resulting 
from  construction.  The  only  exception  is  the  case  of  Penno.  R. 
It.  Co.  V.  Lippincottf  before  referred  to,  and  two  or  three  other 
cases,  rostini^  u|)on  the  same  principle,  and  which  were  argued 
and  decided  with  it,  and  in  each  of  which  the  right  to  recover 
was  denied. 

The  question  whether  under  the  Constitution  of  1874,  a  cor- 
poration is  res|K>nsible  not  only  for  property  taken,  injured,  or 
destroyed,  in  the  construction  or  enlargement  of  its  works,  but 
also  for  injuries  or  inconveniences,  the  result  merely  of  the  oper- 
ation of  its  works,  is  a  question  of  such  supreme  importance, 
and  of  consaiucnce  so  far  reaching,  that  we  approach  it«  discus- 
sion with  caution.  If  it  is  the  mandate  of  the  Constitution,  it 
must  be  obeyed.  It  is  our  duty  to  give  effect  to  the  wiH  of  the 
jjeople,  lawfully  expressed,  and  we  shall  jierform  it  though  it 
stops  every  wheel  in  the  commonwealth.  But  it  is  no  part  of 
our  duty  to  write  into  the  Constitution  something  which  the 
people  have  not  placed  there. 

Just  here,  it  is  proper  to  say,  there  is  not  a  won]  about  "  con- 
sequential "  injuries,  in  the  Constitution.  The  word  itself  has 
acquired  a  broad,  popular  meaning,  by  which  many  persona  may 
be  misled. 
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Injudicial  proceedings,  it  should  be  used  intelligently,  aud 
with  due  regard  to  its  proper  meaning.  In  its  application  to 
the  CoDstituiion,  we  understand  it  to  mean  an  injury  to  a  man's 
property,  tiie  natural  and  necessary  result  of  the  construction  or 
entailment  of  its  works  by  a  corporation  ;  an  injury  of  such 
certain  character  that  the  damages  therefor  can  be  estimated, 
and  paid  or  secured  in  advance,  as  provided  in  the  Con:<titution. 
And  attention  is  again  called  to  the  cases  which  I  have  cited, 
and  in  which  the  constitutional  provision  has  been  invoked,  and 
in  all  of  which  there  has  been  an  actual,  positive,  visible  injury, 
the  necessary  result  of  the  original  construction. 

In  considering  a  new  question,  it  is  sometimes  useful  to  carry 
it  out  to  its  logical  conclusion  and  see  where  it  leads  us  to.  It  is 
true  the  argumentum  ab  inconvenlenti  is  entitled  to  but  little 
force  in  the  face  of  a  plain  mandate  of  the  Constitution.  But  it 
is  a  persuasive  argument  in  construing  language  which  is  calla- 
ble of  more  than  one  interpretation,  and  especially  it  is  so  when 
we  are  asked  to  amend  the  Constitution  by  a  judicial  decree. 

If  we  hold  that  property  owners  on  Filbert  street  are  entitled 
under  the  Constitution  to  recover  for  the  injuries  complained  of 
in  this  case;  in  other  words,  that  it  embraces  injuries  the  sole 
result  of  the  lawful  operation  of  the  defendants'  road,  where 
are  wc  to  stop  in  its  application?  Where  is  the  line  to  be 
drawn?  If  property  owners  on  Fill)ert  street  may  recover, 
why  not  those  on  Arch  street,  and  on  Race,  and  so  on  north 
and  south,  east  and  west,  as  far  as  the  whistle  of  the  locomotive 
can  be  heard,  and  its  smoke  can  be  carried  ?  The  injury  is  the 
same,  it  differs  only  in  degree.  And  it  does  not  stop  hero.  The 
Constitution  does  not  apply  to  railroads  merely.  It  affects  all 
corporations  clothed  with  the  power  of  eminent  domain,  includ- 
ing cities,  boroughs,  counties  and  townshiiis;  it  is  applicable  to 
canals,  turnpikes  and  other  country  roads.  If  by  judicial  con- 
struction we  extend  the  Constitution  to  all  the  possibilities  re- 
sulting from  the  lawful  operation  of  a  publio  work«  to  all  kinds 
of  speculative  and  uncertain  consequential  injuries,  we  shall  find 
ourselves  at  sea,  without  chart  or  compass  to  guide  us. 

Were  we  to  adopt  such  a  construction,  we  would  be  compelled, 
to  use  the  laniruajee  of  Chief  Justice  Shaw,  in  Proprietors  of 
Locks  and  Canals  v.  Nashua  &  Lowell  Railroad  Company,  10 
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Cusliing,  385,  to  cxtciul  it  "to  turnpikes  and  canals,  the  vahie 
of  which  is  diniinishtHl  or  destn)ycd  hy  loss  of  custom,  to  tav- 
erns and  public  houses  deserted  or  left  in  obscurity ;  to  stage 
coach  proprietors  and  companies,  to  owners  of  dwell ing-housej*, 
manufactories,  wharves,  and  all  other  real  estate  in  towns  and 
villages  fnmi  which  the  line  of  travel  has  been  diverted.  If  it 
can  extend  to  the  next  estate  beyond  the  one  crossed  or  touched 
by  the  railroad,  why  not  to  the  next,  and  the  next,  which  may 
be  affected  less  in  degree,  but  in  the  same  manner?" 

It  is  very  plain  to  our  view,  that  the  constitutional  provision 
was  only  intended  to  Apply  to  such  injuries  as  are  capable  of 
being  ascertained  at  the  time  the  works  arc  being  constructed 
or  enlarged,  for  the  reason,  among  others,  that  it  requires  pay- 
ment to  l>e  made  therefor,  or  security  to  be  given  in  advance. 
This  is  only  possible  where  the  injury  is  the  result  of  the  con- 
struction or  enlargement.  For  how  can  injuries  which  flow  only 
from  the  future  o|>eration  of  the  road,  and  which  may  never 
hap|)en,  l)e  ascertained  in  advance,  and  compensation  made 
therefor? 

It  remains  to  say,  that  if  the  construction  of  the  Constitution 
contended  for  be  correct,  then  we  have  a  liability  inipo!?ed  uptm 
{•orporations  in  the  oi)eration  of  their  works,  which  is  not  now, 
and  never  has  been,  imposed  Ufwn  individuals.  No  principle  of 
law  is  l)etter  settled  than  that  a  man  has  the  right  to  the  lawful 
use  and  enjoyment  of  his  own  property,  and  that  if  in  the 
enjoyment  of  such  right,  without  negligence  or  malice,  an  incon- 
venience or  loss  occurs  to  his  neigh Iwr,  it  is  damnum  abi*qttc  injurfa. 
This  must  Ire  so,  or  every  man  w^oiild  lie  at  the  mercy  of  his 
neighI)or,  in  the  use  and  enjoyment  of  his  own.  In  the  late 
case  of  the  Penmylvania  Coal  Company  v.  Sandn'fion^  113 
Penna.  St.  126,  it  was  said  by  our  brother  Clark  :  "Every 
man  has  the  right  to  the  natural  use  and  enjoyment  of  his  own 
pro|>erty,  and  if,  whilst  lawfully  in  such  use  and  enjoyment, 
without  negligence  or  malice  on  his  part,  an  unavoidable  loss 
occnrs  to  his  neighbor,  it  is  damnum  absque  injuriay  for  the 
rightful  use  of  one^s  land  may  cause  damage  to  another  withont 
any  legjil  wrong."  No  man  is  answerable  in  damages  for  the 
reasonable  exercise  of  a  right,  where  it  is  accompanied  by  a  cau- 
tious regard  for  the  rights  of  others,  where  there  is  no  just 
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ground  for  the  charge  of  n<*gligence  or  unskillfulness,  and  when 
the  act  is  not  done  maliciously  :  Panton  v.  Holland,  17  Johns. 
99.  We  iieetl  not  consume  time  by  the  further  citation  of  au- 
thorities for  so  ]>lain  a  proportion.  It  is  settled  law.  It  was 
not  conten<le(l  that  the  injuries  of  which  plaintiff*  complains 
are  in  any  degree  the  result  of  the  negligent  or  unskillful  o|)era- 
tion  of  defendants'  road.  On  the  contrary,  they  have  expended 
many  millions  to  enable  them  to  handle  their  business,  and  con- 
vey their  passengers  and  freight  into  the  heart  of  the  city,  with 
the  least  p<Hsible  annoyance  to  persons  and  injury  to  pro|>erty. 
As  was  well  observed  by  our  brother  Gordon,  in  the  liallvoad 
Company  v.  Lippincoti,  the  company  might  have  hauled  their 
enormous  freight  in  carts  or  drays  along  Filbert  street  to  its 
present  terminus,  and  no  one  would  have  had  a  legal  cause  of 
complaint,  though  it  is  easy  to  see  that  the  condition  of  property 
owners  on  that  street  would  have  heen  far  more  intolerable  in 
such  case  than  it  is  at  present. 

This  brings  us  to  the  question,  whether,  in  case  a  natural  person 
were  the  owner  of  this  road,  and  were  operating  it  in  the  manner 
thatthedefendant  company  are  nowdoing,  he  would  be  responsible 
to  the  plaintiff*  in  damages.  We  answer  this  question  in  the 
negative.  He  wonid  not  be  responsible,  for  the  I'eason  above 
given,  viz.,  that  he  would  have  a  right  to  the  reasonable  xi>e 
and  enjoyment  of  his  property,  and  if,  in  such  use,  without  neg- 
ligence or  malice,  a  loss  unavoidably  falls  U|)on  his  neighbor,  he 
is  not  liable  in  damages  therefor. . 

It  is  true  this  principle  is  qualified  to  a  certain  extent.  A 
man  may  not  carry  on  a  business  which  poisons  the  air  and  ren- 
ders it  unhealthy  in  a  thickly  populated  neighborhood,  and  es- 
|)ecially  in  the  centre  of  a  large  city.  For  establishments  which 
involve  danger,  such  as  |K)wder  mills;  injuries  to  health,  such 
as  lead  works,  and  manufactories  of  various  kinds,  which  in- 
volve noise  and  disturbance  to  neighbors,  a  man  must  seek  a 
secluded  place,  where  as  few  persons  may  be  inconvenienced  as 
possible.  These  exceptions  to  the  general  rule  are  well  estal)- 
lished,  and  need  not  be  further  dwelt  upon.  But  they  have  no 
application  to  the  case  in  hand.  The  necessities  of  a  railroad 
company  and  the  character  of  its  business  compel  it  to  seek  the 

heart  of  a  great  city.     This  is  as  much  for  the  convenience  of 
Vol.  XXXVL-oO 
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the  puUlic  as  for  its  own.  Hcnoe  the  transportation  of  pas- 
sengers and  freight  as  near  to  the  centre  of  a  town  as  possible,  is 
in  the  direct  line  of  its  duty,  whether  that  duty  be  performed  by 
a  cor|H>ration  or  individual.  It  is  a  part  of  the  lawful  use  and 
enjoyment  of  property,  ami  where  it  is  done  without  negligence, 
entails  no  legal  liability  therefor.  The  proper  use  of  such  a 
work  as  this  is  a  matter  of  great  public  concern.  That  it  may 
also  put  money  in  the  treasury  of  a  c^orporation  is  aside  from 
the  question.  The  fact  remains  that  it  is  a  great  public  benefit, 
essential  not  only  to  the  success  of  the  business  interests  of  the 
city,  but  to  other  cities  and  other  places  as  well.  It  is  a  metallic 
nerve  which  thrills  and  vibrates  from  one  end  of  this  vast 
country  to  the  other.  There  are  some  inconveniences  which,  as 
was  dt*cided  in  Pennsylvania  Coal  Company  v.  Sanderson^  must 
be  endured  by  individuals  for  the  general  good.  Otherwise  we 
would  have  an  Utopia,  where  the  whistle  of  the  locomotive,  the 
hum  of  the  spindle,  and  the  ring  of  the  hammer,  are  never 
heard.  It  might  be  pleasant  to  dwell  where  there  is  nothing 
to  offend  the  eye,  the  ear,  or  any  of  the  senses,  but  in  this  age 
of  rapid  development  in  every  branch  of  industry,  it  would  be 
difficult  to  find  such  a  spot  in  the  vicinity  of  our  large  cities. 

We  understand  the  word  "  injury"  (or  injured)  as  used  in  the 
Constitution  to  mean  such  a  legal  wrong  as  would  be  the  sub- 
ject of  an  action  for  damages  at  common  law.  For  such  inju- 
ries, both  corporations  and  individuals  now  stand  upon  the  same 
plane  of  responsibility. 

That  I  am  correct  in  the  meaning  we  attach  to  the  word  "  in- 
jured" appears  abundantly  by  our  own  authorities.  This  was 
clearly  shown  by  our  brother  GoRDOX,  in  Railroad  Company  v. 
LippincoU,  In  addition  to  the  authorities  there  cited  by  him,  I 
will  add  Lehigh  Britlge  Company  v.  Lehigh  Coal  and  Navigation 
Company f  4  Rawle,  23;  POUburg  and  Lake  Erie  Railroad 
Company  v.  Jones^  1 1 1  Penna.  St.  204. 

It  is  not  necessary  for  us  to  look  outside  of  our  own  State  for 
authorities  in  construing  our  own  Constitution.  It  may  not 
be  out  of  place,  however,  to  say,  that  in  Engbind,  where  they 
have  statutes  containing  provisions  bearing  a  close  analogy  to 
our  Constitution,  and  which  give  damages  to  jiersona  whose 
property  though  not  taken,  is  yet  "  injuriously  afiected  by  the 
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ooDStruction  "  of  public  works,  such  damages  are  not  extended 
to  injuries  resulting  from  the  operation  of  the  road. 

It  was  said  by  Lord  Westbury,  in  Ricket  v.  Railvxty  Cbm- 
pany^  L.  R.  2  Eug.  &  Irish  Appeals,  203 :  '^  I  agree  with  the 
distinction  that  lias  been  taken  between  damage  resulting  from 
the  railway  when  complete,  or  from  the  act  of  making  it,  and 
damage  occasioned  by  the  pro|)er(not  negligent)  user  of  the  rail- 
way when  made.  No  claim  can  be  made  for  loss  resulting  from 
the  due  user  of  a  railway.  *  *  ♦  Com|>en8ation  is  given 
by  the  statute  only  to  individuals  who,  in  resi>ect  of  the  owner- 
ship or  oocu|)ancy  of  lands  or  tenements,  sustain  loss  in  or 
through  the  construction  of  the  railway,  or  the  erection  of  the 
incidental  works.''  To  the  same  point  are  Hammersmith  &  City 
Railway  Company  v.  Brandy  L.  R.  4  Eng.  &  Irish  Appeals, 
171  ;  Caledonian  Railtray  Company  v.  Walker,  L.  R.  7  Appeal 
Cafres,  259 ;  Penny  v.  SoutheaMem  Railway  Company^  7  E.  &  B. 
660;  Glasgow  Union  Railway  Company  v.  HujUer,  L.  R.  2 
Scotch  &  Div.  Appeals,  78. 

The  language  of  the  Constitution  is  not  equivocal,  and  is 
entirely  free  from  ambiguity.  The  framers  of  that  instrument 
understood  the  meaning  of  words,  and  many  of  them  were 
among  the  ablest  lawyers  m  the  State.  Two  of  them  occupy 
seats  upon  this  bench.  Hence,  when  they  extended  the  protec- 
tion of  the  Constitution  to  persons  whose  property  should  be 
injured  or  destroyed  by  corporations,  in  the  construction  or  en- 
largement of  their  works,  we  must  presume  they  meant  just 
what  they  said ;  that  they  intended  to  give  a  remedy  merely  for 
legal  wrongs,  and  not  for  such  injuries  as  were  damnum  abttque 
injuria.  Among  the  latter  class  of  injuries  are  those  which  re- 
sult from  the  use  and  enjoyment  of  a  man^s  own  property  in  « 
lawful  manner,  without  negligence  and  without  malice.  Such 
injuries  have  never  been  actionable  since  the  foundation  of  the 
world.  Judgment  reversed. 

Stebrett,  J.,  dissented* 


Damaffea  for  land  **  taken^  injvtrtd  xtr  benefit  of  the  public  are  briefly  m 

deHrojfed" — The  vtstatoiy  provisioiu  follows: 

open  the  rabjectof  taktag  or  injuring  The  English  Land  Clauses  Gonsoli- 

ihepropertyof  private  persons  for  the  dation  Act,  S  A  9  Vict.  oh.  18,  {2  ^ 
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and  68,  prorides  that  compensation 
•hall  be  made  for  ^*  injurimuiy  affoetmg 
%uch  other  land*  6jf  reaton  of  tlu  ercr- 
eue  of  th*'.  pQwern  of  thU  or  the  ttpecUU 
act"  an  I  for  " injur intiMjf  affecting** 
landn  by  the  **  ei^teution  of  the  workt." 

Tlie(V>n!itituiionsof  mo8t,  pcrliapa 
all  the  StatCH,  in  this  country,  Mecure 
comi>en<ation  for  lands  **  taken  /'  dt>me 
of  them  for  lands  ''  taken  or  dtitnagedf* 
and  thc(/Onstittition  of  Ponnsylrania 
provider  (art.  xvi,  ?  8),  that  **  Muni- 
cipal and  other  corporations  and  indi- 
TidualM,  invested  with  the  privilege  of 
taking  private  property  for  public  use, 
shall  make  just  comiionsation  for  prop- 
erty Ai/:i>n,  injured  or  deatrtt^i  by  the 
construct  ion  or  enlargement  of  their 
works,  highways  or  improvements, 
which  compensation  shall  be  paid  or 
■ecu red  l)efore  such  taking,  injury  or 
destruction." 

In  England,  prior  to  1867,  damages 
were  allowed  to  be  recovered,  in  pro- 
ceedings under  their  acts,  where  the 
railroa<{  company  hail  lowered  the 
road  or  street,  and  feo  hail  made  the 
access  to  plaint iflf's  property  more  in- 
convenient, and  rendered  additional 
fences  nefessary  :  Rig.  v.  Eiut.  Ry,  (^., 
2  Q.  B.  347 ;  for  the  obstruction  of  a 
private  way :  Glover  v.  N,  Stn^ordMhire 
Rij,  Co.,  10  Q.  li.  912;  of  acce«  to  a 
ferry  :  R^g.  v.  The  Great  N.  iJy.  0>.,  14 
Q.  B.  "2'} ;  for  the  depreciation  in  the 
value  of  houses  because  the  highway 
wan  oI>strueted  and  access  made  incon- 
venient :  CUamberlnin  v.  IK.  End^  etc^ 
Ry.  Co.,  2  B  <fc  S.  60  >;  where  by  reason 
of  the  obstruction  of  the  highway, 
fewer  fierHons  passed  plaintifTs  tailor 
shop,  and  hin  trade  was  injured: 
Senior  v.  MH.  Ry.  Oj.,  2  H.  A  C.  258 ; 
for  loss  of  trade :  Onmeron  v.  Charitig 
C^w  Rif.  Cb.,  16  C.  B.  ( N.  S.)  430. 

In  lSi)7,  the  act  came  before  the 
Ho-.ise  of  Lords  for  construction  and 
interpretation  in  the  case  of  Rieket  r, 
Direetorg  of  the  Met.  Ry,  Cb.,  2  L.  R. 


(Eng.  and  Tr.  App.  Coses)  175.  The 
defendants  had  obstructed  a  footway, 
alongside  of  which,  plaintift's  public 
honso  wassituateii.  and  access  lo  it  was 
made  inconvenientand  a  lossof custom 
followed.  In  the  Court  of  Q^icen's 
Bench  the  plaintiff  recovered  a  ver- 
dict, the  fo  ir  judges  being  unani- 
mously in  his  favor.  The  judgment 
was  reversed  in  the  Exchequer  Cham- 
ber by  four  out  of  the  six  judges;  the 
other  two  being  in  favor  of  affirming 
the  Queen's  Bench.  Upon  apfieal  to 
the  Ilonse  of  Lord^,  three  opinions 
were  deliveretl;  two  by  I>ord  Chan- 
cellor C11AL.MSFOUD  and  Lord 
Cr  AN  WORTH,  affirming  the  judgment 
of  the  Exchequer  Chamber,  and  a 
dissenting  opinion  by  Lord  Webt- 
BURT,  in  favor  of  the  plaintiff's  right 
to  recover.  In  commenting  upon  the 
want  of  agreement  among  the  judges 
in  their  interpretation  of  the  meaning 
of  the  words  **  injuriously  affected," 
Loitl  Wi->«TBt'RY  says:  "This  case 
was  heard  by  six  judges  in  the 
Exchequer  Chamlier  on  a  writ  of 
error  from  the  Qneen's  Bench. 
The  six  judges  differed  in  opinion, 
four  being  for  reverting,  and  two 
for  affirming,  the  jiulgment  of  the 
court  below.  The  four  judges  of  the 
Queen\s  Bencli  were  unanimous.  De- 
ducting, therefore,  the  two  from  the 
six  judi^es  in  the  Exchetpier  Chamber, 
the  unanimous  judgment  of  the  four 
judges  of  the  Q  lecn's  Bench  h:is  been 
annulled  by  four  judges  in  the  Ex- 
chequer Chamber.  By  the  same  ma- 
jority, the  cadc  of  Senior  v.  AfeL  Ry. 
Cb..  decided  by  the  Exchequer  Cham- 
ber, and  Octmerttn  v.  Charing  Cron  Ry. 
0>.,  decided  by  the  Common  Pleas 
(which  are  the  authorities  for  the 
judgment  in  the  Court  of  Queen's 
Bench  in  the  present  case),  have  also 
been  overruled.  There  are,  there- 
fore, the  judicial  opinions  of  ten  or 
twelve  judges  opposed  to  the  present 
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judgments,  which  are  the  judicial  opin- 
ions  of  four,  it  is  a  m«Uter  of  regret 
that  our  ju>licial  institutions  should 
admit  of  that  anomaly.  •  «  •  • 
MoreoTer,  it  is  distressing  to  be  told 
(as  we  are  in  the  judgment  before  ua) 
thai  the  Court  of  Exchequer  Chamber 
in  Senior  v.  Met,  Ry,  Co,  and  the  Court 
of  Common  Pleas  in  Oimeron  ▼.  Ckar- 
tug  Cross  Ry,  Co,  founded  their  judg^ 
mentson  the  supposed  effect  of  the 
judgment  given  by  the  Exchequer 
Chamber  so  recently  as  1863,  in 
CkamberUiin  v.  Tke  London^  etc.,  Ry. 
Cb.,  but  that  Ixith  the  Common  Pleas 
and  the  Court  of  Exchequer  did  not 
understand  the  judgment  on  which 
they  so  relied.  It  b  a  striking  ex- 
ample of  the  uncertainty  of  the  law 
which  rests  on  jidicial  decisions  " 

It  was  decided  that  the  plaintiff 
eould  not  recover.  The  Lord  Chan- 
eellor  held,  that  the  damages  sought 
to  be  recovered  were  too  remote,  but 
interpreted  the  act  to  mean  that "  un- 
less the  particular  ir^jury  would  have 
been  actionable  before  the  company 
had  acquired  their  statutory  powers, 
it  b  not  an  injury  for  which  compen- 
sation can  be  claimed.'*  Lord  West- 
BURT  took  a  broader  view  of  the 
words  **  injuriomly  affected."  He 
•ays,  "When  the  railroad  acts  use 
the  term  'injuriously  affected,'  the 
words  do  not  meau  'wrongfully,'  or 
'unlawfully ;'  nor  do  they  imply  that 
compensation  is  limited  to  cases  where 
the  act  done  is  such,  as  but  for  the 
powers  given,  would  be  a  tort  at  com- 
mon law.  The  words  mean  '  dam- 
nously  affected '  only,  and  the  conse- 
quential right  to  compensiition  is  the 
creation  of  the  statute,  to  be  ascer- 
tained and  measured  by  the  positive 
language  of  the  statute  and  not  by  an- 
alogy to  acticMis  of  tort  or  trespass. 
Plaintiff's  interest  in  his  house  is 
materially  diminished  by  loss  of  cus- 
tom.   It  is  a  fallacy  to  say  '  the  cus- 


tom is  one  thing,  and  the  house  is 
another ;  and  tt.e  ii\jury  is  to  the  cus- 
tom, and  not  to  the  house.'  You  can- 
not separate  the  custom  froiu  the 
house."  And  this  b  the  celebrated 
authority  upon  which  the  courts  iu 
thb  country  rest  in  their  restrictions 
on  the  plaintiff's  right  to  recover  uu- 
der  provisions  similar  to  tho^te  of  the 
English  acts. 

In  this  country,  damages  have  been 
recovered  fur  oljstructing  access,  light 
and  air;  for  injurin:^  foundations  by 
the  removal  of  earth ;  ami  for  raising 
or  lon-ering  the  grade  of  the  street: 
Hot  Springs  Ry,  Co,  v.  WiUioinson,  40 
Ark.  U.  420 ;  Reardon  et  al,  v.  CUy 
and  County  of  Sin  Fiandaco^  66  CaL 
R.  402;  City  of  Atlanta  v.  Qretn,  67 
Ga.  386;  C.  A  W,  L  R.  R.  Co,  v. 
Ayres^  106  111.  511;  Riyney  v.  Chica- 
go, 102  Id.  64.  In  St.  L.  V.  &  T.  IL 
R,  R.  Co,  V.  Haller,  82  III.  20S,  it  was 
held,  that  an  action  would  lie  where 
pMperty  had  been  ir^jured  by  depre- 
ciation in  value  from  loss  of  business, 
where  a  railroad  company  was  re- 
quired by  a  town  ordinance  to  pay  all 
damages. 

In  Pennsylvania,  prior  to  the  Con- 
stitution of  1874,  corporations  in- 
vested with  the  t>ower  of  taking  pri- 
vate property  fur  public  use  were  lia- 
ble for  damages  only  where  there  had 
been  a  faking.  The  Constitution  ex- 
tended this  liability  to  cases  of  injury 
or  destruction.  The  first  case  that 
presented  this  article  of  the  Constitu- 
tion for  interpretation  before  the  Su- 
preme Court,  was  Penna.  Rd,  Co,  v. 
Danean,  111  Penna.  St.  352. 

In  1880,  the  railroad  had  pur- 
chased the  property  of  the  owners  on 
the  south  side  of  Filbert  street,  in  the 
city  of  Philadelphia,  from  Broad 
street  to  Twenty-first  street,  and  built 
an  elevated  railroad  upon  a  substan- 
tial structure  of  masonry,  passing  over 
the    cross   streets  on   arches;   from 
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Twenty-ti»i  street  to  the  river,  a  dU- 
tftnce  of  four  or  five  blocks,  the  tracks 
were  laid  u[)on  a  structure  of  wooden 
and  iron  beams  directly  overtlie  cart- 
way of  Filbert  street,  andstustuined  by 
iron  pillars.  The  pro|H*rty  of  Dun- 
can  was  situated  on  north  side  of  Fil- 
bert stri-et.  and  extended  from  Twenty- 
third  street  to  tJie  river.  The  plaintiff 
alleged  that  he  had  suffered  damage 
fmui  the  construction  of  a  pier  in  the 
river  opiKn>ite  Filbert  street;  from 
the  noise,  burning  cinders,  smoke, 
dust  and  dirt  incident  to  the  operation 
and  use  of  the  r«>ad ;  by  deprivation 
'  of  his  U!H9  of  Filbert  street  as  a  high- 
way and  of  four  hundred  feet  of  build- 
ing front  on  said  street;  and  by  de- 
privation of  free  access  to  liis  wharves 
en  tlie  river  front  of  his  pro|)erty. 
He  recovered.  The  court  s:iy  nothing 
as  to  any  interpretation  of  the  words, 
''injured  or  destroyed/'  but  devote 
their  whole  opinion  to  a  discussion  of 
the  road's  liabilitj  under  the  Consti- 
tution, tlie  railroad  having  pleadeil 
that  its  rights  to  construct  the  road 
were  secured  prior  to  the  adoption  of 
the  Constitution  of  1874. 

In  the  c;i8e  of  2V  Phikiddphin  and 
Reading  Rd,  Q>.  v.  Pattni,  S.  Ct. 
Penna.,  February  lo,  1886,  the  com- 
pany had  changed  the  alignment  of 
its  tracks  on  tho  surface  of  a  street 
and  thereby  obstructed  the  acc'ess  to 
Patent's  property,  and  he  was  allowed 
to  recover. 

In  The  Chunty  cf  ChtAtr  v.  Brower, 
B.  Ct.  *Penna.,  Jan.  0,  18S8,  a  wall 
nine  feet  high  had  been  built  imme- 
diately in  front  of  Brower  s  house  and 
only  seven  feet  distant  therefrom,  to 
make  an  approach  to  a  bridge,  and 
for  tlie  interference  to  the  access  to 
his  property,  Brower  recovered. 

In  PiUsburyky  ele^  Rd.  Co,  v.  McCul- 
eKfon,  S.  Ct.  Penna ,  November  15, 
18S(),  the  access  to  defendant's  pmp- 
erty  was  obstructed  by  the  building 


of  an  elevated  road  over  the  street, 
directly  in  front  of  his  property.  The 
Supreme  Court  held,  that  all  damages, 
direct  or  consequential,  suflered  in 
consequence  of  the  building  and  ope- 
ration of  the  road  could  be  recov- 
ered. 

in  all  of  the  cases  heretofore  cited 
in  Pen  nsy  Ivan  hi,  arising  under  the 
Constitution  of  1874,  the  railroad  oc- 
cupied part  of  the  highway  upon 
which  the  properties  abutted.  An 
opportunity  to  interpret  the  meaniug 
of  the  word  'Mnjured,"  where  the 
railroad  did  not  occupy  any  part  of 
the  highway,  first  presented  itself  lie- 
fore  the  Supreme  Court  in  the  case  of 
Penna,  JZdLCb.  v.  LippincoUy  1 16  Penna. 
St.  472,  and  three  other  similar  cases 
argued  and  decided  at  the  same  time. 
The  properties  of  the  plain tifls,  in 
three  of  the  cases,  residences,  in  the 
other,  a  church,  were  situated  on  the 
north  shle  of  Filbert  street,  in  the 
city  of  Phihidelpliia,aiid  the  railroad 
was  upon  an  elevated  striu'tu  re  of 
masonry,  built  niton  pro^icrty  pur- 
chased by  the  railroad  company,  situ- 
ated on  the  south  side  of  ssiid  street 
and  immediately  op|M)site  these  prop- 
erties. 'Filbert  street  ki  fiftyM»nc  feet 
wide.  The  plaintiffs  al  leged  a  depre- 
ciation in  the  value  of  their  jtroiier- 
ties  in  consecjuejiee  of  the  iii»i.sc,  dis- 
turbance, smoke,  sparks,  and  vapors 
occahitmed  by  the  operation  of  de- 
fendant's railroad.  Evidence  was 
given  to  prove  these  allegations  and 
also  the  diminution  in  market  and 
rental  value  of  the  properties.  These 
cases  were  tried  in  CourU  of  Common 
Pleas,  Nos.  2  ami  4,  of  Philadelphia 
County,  each  court  being  composed 
of  three  judges  and  were  decided 
unanimously  in  favor  of  the  right  of 
the  several  plaintiffs  to  recover.  A 
precisely  similar  case,  Penna,  R.  R. 
Co.  V.  Marchantj  here  annotated, 
was  tried  in  Common  Pleas  ]^o.  3,  of 
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count r,  coanisting  of  three 
judges,  and  was  unanimous!/  decided 
in  plaint itrs  favor.  The  Lippincott 
caMy  and  its  three  unfortunate  com- 
panions, were  reversed  in  the  Supretuc 
Court,  consisting  of  seven  judges,  hy 
a  majority  of  one  ;  two  judges  being 
absent  and  one  dissenting  Tlie  M(tr- 
dbnt  Ciise,  in  which  th**  court  allowed 
a  reargumeiit,  was  also  revertk:'!,  by  a 
majority  of  three,  one  judge  U:ing 
absent,  and  the  same  judges  dis^tent- 
ing.  So  that,  out  of  fifteen  judges, 
before  whom  the  cases  have  been 
argued,  ten  arc  in  favor  of  the  phiin- 
tiff's  right  to  recover,  and  five  are 
against  it ;  the  only  difference  in  the 
judges  being,  that  sttme  are  of  the 
Court  of  '*  Common  Pleas,"  and  some 
of  the  "  Supreme  Court."  The  re- 
marks of  Lord  WssTBUKY  (9jpra\ 
do  not  seem  :o  be  inappropriate. 

The  Supreme  Court  in  these  cases 
sav.  '*  We  understand  the  word  *  in- 
jury'  (or  injured),  as  used  in  the 
Constitution,  to  mean  such  legal 
wrong  as  would  be  the  BUpi>ort  of  an 
action  for  damages  at  common  law." 

What  does  the  word  "injured" 
meati  ?  Does  it  mean  to  include  only 
injuries  for  which  corporations  were 
not  compelled,  before  1874,  to  pay 
damages,  or  does  it  include,  in  addi- 
tion to  those,  injuries  which  wereso 
in  fact  but  not  in  law  ?  It  cannot  be 
doubted  that  the  legblature,  or  the 
people,  by  constitutional  en.octment, 
could  compel  those  invested  with  the 
right  to  take  private  property,  to  pay 
any  damages  for  any  injury.  A  ref- 
erence to  the  debates  in  the  Consti- 
tutional C(mve:ition  of  1873,  will 
clearly  show,  that  the  precise  injury 
which  the  plaintids  in  thone  cases 
suffered,  was  one  which  some  of  tlie 
members  of  that  body  thought  ought 
to  be  compensated  in  damages,  and 
the  case  in  point  cited  as  nn  illi-.stra- 
tion  was  Ed.  Co.  v.  Speer^  56  Penna. 


St.  325.  That  case  was  exactly  like 
the  LippiHCoti  and  yiarclunit  cases  in 
the  kind  of  injury  sn tiered,  but  the 
diliereiiee  was  in  the  location  of  the 
road;  in  the  «y/>e< r case,  it  was  silu- 
atcil  on  the  caitway  of  a  public  street, 
directly  in  front  of  Spt-e  's  residence. 
In  this  CUM?,  no  recovery  coud  lie  had 
because  the  law  then  i>rovidiHl  lor 
damages  for  property  tiken  only.  The 
reault  of  these  recent  decisions  is  that 
the  advance  made  in  providing  dam- 
ages for  injuries  is  so  slight  that  sonic 
of  the  most  grievous  injuries  that  can 
be  inflicted  on  citizens  by  those  acting 
under  the  right  of  eminent  domain, 
go  unredressed.  With  our  Keports 
full  of  cisesin  which  redress  for  just 
such  injuries  could  not  U*  ohtaMied, 
by  reason  of  the  inability  of  the  law 
to  u.ljrd  it,  cm  it  be  doubted  that  the 
people  intendid  the  word  "  Injured  " 
to  have  a  broader  meaning  than  that 
given  it  by  the  Supreme  Court?  Of 
course,  the  broader  meaning  would 
include  also  the  more  rcstricte<l  one 
which  has  been  adoptetl.  There  is 
no  advantage  in  restricting  the  liabil- 
ity of  those  acting  under  j»o\rer»  of 
eminent  domain  to  make  compen- 
sation for  injuries  only,  for  which  in- 
dividuals would  be  liable  at  common 
law,  if  they  acted  without  charter 
authoritv.  It  is  well  known  that  the 
former  class  do  injuries,  pi^cnliar  to 
the  construction  and  opera  lion  of 
their  work,  which  individuals  acting 
withont  their  authority  do  not  do. 

The  plaintiffs  in  these  ca^es  proved 
the  depreciation  in  the  value  of  their 
properties.  The  railroad  company 
admitted  the  injury,  for  their  witnesses 
also  proved  the  depreciation  in 
market  value,  although  they  did  not 
admit  so  great  a  decrease  in  value  as 
was  claimed.  Why  could  they  not 
recover?  The  Supreme  Court  seem 
to  think  that  no  recovery  could  be 
had,  unless  it  was  proved  that  the 
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railroad  was  a  nuisance.  That  if  the 
ruad  wud  operated  negligently  or  uu- 
lavrfuii^',  there  was  a  remedy  ut  com- 
mon lavi',  but  that  the  evidence  did 
not  prove  such  a  c;i8ef  and  that  tiie 
ordinary  and  proper  operation  of  a 
railroad  upon  the  private  projicrty  of 
the  company,  wad  not  a  nul:iaiice. 
Why  the  question  of  nuisance  should 
have  arisen,  or  why  it  should  be  con- 
sidered neccs:*ary  to  prove  tiiai  tlie 
company  wa.s  guilty  of  a  tort,  it  is 
diiticult  to  uuder»taiid.  The  Consti- 
tution simply  provi.les  a  statutory 
remedy  for  a  statutory  injury,  and  the 
obligation  to  make  comi>ensatiiin  for 
it,  is  as  binding  upon  the  company  as 
if  written  in  their  charter;  and  tlicre 
is  no  necessity  to  call  liie  injury  a 
"nuisfance."  In  the  Liy>y*/«roW  c;ise, 
the  only  )>oint  uctuaily deiidcd  by  the 
Suprunic  Court,  was  that  the  trial 
judge  had  given  the  jury  an  incorrect 
measure  of  damages,  namely,  the 
market  value  of  the  jiroperly  before 
and  after  the  construclion  of  the  rail- 
road, but  the  opinion  goes  sonic^vhat 
further  and  gives  certain  reasons  why 
there  can  be  no  recovery.  "  It  is  not 
alleged,"  say  the  court,  **that  any  in- 
jury has  resulted  from  the  erection  of 
this  elevated  roadway,  nor,  indeed, 
could  it  truthfully  be  so  allegeil,  for 
the  ere-.'tion  is  on  the  defendant's  own 
ground,  on  the  south  side  of  the  said 
street,  which  street  is  some  fiflv-one 
feet  wide,  so  that  no  part  of  the  plain- 
tiff's property  or  any  ri^ht  of  way,  or 
other  appurtenance  thereunto  belong- 
ing, has  been  taken  or  used  in  the 
erection  or  ctmstruciion  of  said  via- 
duct. The  damage  complained  of 
results  wholly  from  the  manne.'  in 
which  the  roadway  is  used.'*  The 
opCRition  of  the  road  is  necessarily 
involved  in  its  construction.  The  in- 
juries which  are  to  be  compensated 
are  those  cau*jed  *'  in  the  construc- 
tion.''    This  clearly  does  not  mean 


the  mere  structure  of  masonry  and 
iron  rails,  but  the  building  of  all  that 
is  necessary  to  make  a  railroad,  a  liv- 
ing,  moving  thing,  or  to  u^e  the  Kng- 
li»h  expression,  the  construction  of 
the  railroad  as  a  "  way-going  concern. ' 
While,  therefore,  dirt,  dust,  smoke, 
etc.,  may  not  be  taktn  into  considera- 
tion as  distinct  elements  of  damage, 
they  are  to  be  considered  as  theneces- 
sarv  results  of  the  construction  of  the 
railroad,  "as  a  way -going  concern." 
If  the  cjurt  intend  to  be  strictly  lit- 
eral in  the  meaning  they  give  to 
**  construction."  thev  should  not  have 
all  I  wed  a  recoverv  in  anv  of  the  cases 

m  m 

which  have  arisen  under  this  i*onsti- 
tut'onal  provision,  for  in  none  of  them 
has  the  damage  been  occasioned  by 
the  mere  erection  of  the  structure, 
but  alwavs  bv  the  structure  erected. 

The  railroad  company  have  just  as 
much  right  to  maintain  their  stnicture 
when  onee  erected  under  lawful  au- 
thority as  they  have  to  ojierate  their 
road  when  once  built,  and  therefore 
should  not  pay  damages  in  one  case 
more  than  in  the  other ;  and  no  dam- 
ages should  be  ))aid  except  those 
whieh  were  done  during  the  progress 
of  the  construction.  But  from  Dun^ 
can»  case  down,  damages  liave  been 
allowed  which  were  otc;isioned  bv 
the  standing  of  the  structure.  It  is 
clear  that  in  many  ca-^i's,  no  great 
amount  of  damage  would  be  done 
except  by  the  construction  of  the  road 
as  a  '*  way-going  concern."  And  pre- 
cisely the  same  thing  is  true  of  a 
•* taking."  Where  a  narrow  strip  of 
a  farm  was  "taken,"  a  recovery  coidd 
be  had,  not  only  fur  the  value  of  the 
land  actually  taken,  but  al^o  for  the 
depreciation  in  value  of  the  whole 
tract,  and  thisdepreciation  wasc:uised 
in  manv  ca>es,  not  bv  the  mere  **  tak- 
ing,"  but  by  the  o|)eration  of  the  road 
consequent  upon  such  ''  taking.'* 

Damage  may  be  caused  either  by  a 
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"taking,"  an  *  injur/,"  or  a  "destruc- 
tion,'  or  all  of  them  together.  So 
that,  although  no  damage  may  result 
from  a  "  taking/*  becau2«e  the  prupi'rty 
upon  which  ihe  road  isbui'thadbecu 
piirchadeil,  clearly  if  loss  results  from 
an  *'  injury  or  destruction,"  within  the 
meaning  of  the  Constitution,  compen- 
sation is  to  be  made.  It,  therefore, 
makes  little  difierenoe  whetJier  the 
"injury"  U  caused  by  a  structure 
upon  jiroperty  jmrchased  or  taken.  If 
a  railroad  company  acquires  the  right 
to  lay  or  build  its  road  uiion  or  over 
a  street,  it  has  jnst  as  much  right  to 
operate  its  road  on  or  over  the  street 
as  if  it  had  bought  the  property  upon 
which  the  road  is  laid.  The  injury 
would  be  jui»t  as  great.  Does  the 
court  mean  that  if  the  same  injury 
as  the  plaintifTs  suffered,  had  been 
done  by  a  railroad  constructed  upon 
a  street,  there  could  have  been  a  re- 
covery? It  it  does  not,  the  private 
ownership  of  the  property  is  of  no 
importance.  If  it  does  mean  to  hold 
that  recovery  could  be  had  in  such 
a  case,  then  the  ordinary  operation  of 
a  railroad  must,  in  some  cases,  be  a 
nuisance. 

The  fact  that  the  plaintiifs  prop- 
erty was  separated  from  the  private 
property  of  the  railroad  company  by 
a  public  street,  fifty-one  feet  wide, 
8eem»  an  insuperable  obstacle  to  a  re- 
covery. The  conrt  probably  made 
this  remark  under  the  theory  (hat  the 
company  was  accused  of  maintaining 
a  nuisance,  but  it  is  difficult  to  see 
how  it  can  be  held  as  matter  of  law 
that  a  nuissince  ceases  to  be  a  nuisance 
because  it  is  fifty-one  feet  away  from 
the  person  complaining  of  it.  If  the 
ii\jury  complained  of,  is  not  an  injury 
in  law  at  all,  the  distance  of  the 
cause  of  it  from  the  property  injured 
is  of  no  importance.  But  granting 
that  the  injury  complained  of  in  these 
is  a  legal  injnry,  does  the  fact 
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that  its  cause  is  fiftv-onc  feet  awav 
from  the  injured  proiM.Tty  enub!e  the 
court  to  say  as  matter  ui  law  that  in 
those  cases  there  is  no  injury?  Is 
there  any  magic  in  the  \vt)rd  '* street," 
or  is  it  in  the  distance  of  fiftvone 
feet,  so  tiiat  the  same  dcci>ion  would 
have  been  made,  if  the  intervening 
space  Jiad  been  private  property?  If 
the  street  had  been  ten  feet  wide, 
would  there  have  been  an  injury  ?  But 
if  the  distance  ot'fiftr-one  feeten;ii)Jes 
the  court  to  say  as  matter  of  law 
there  is  no  injury,  how  near  must  the 
property  be  to  that  of  the  company  to 
enable  the  court  to  say  as  matter  of 
law,  that  there  is  an  injury,  and  refer 
the  assessment  of  damages  merely  to 
the  jury?  Or  does  the  injury  con- 
tinue a  question  of  fact  over  the  de- 
batable ground  from  the  company's 
property  up  to  the  limit  of  fifty -one 
feet,  and  then  suddenly  become  a 
question  of  law  ? 

In  the  Marchanl  case,  where  the 
court  allowed  a  reargument,  the  de- 
cision in  the  LippincoU  case  waa  re- 
affirmed, and  additional  reascms  given 
therefor.  We  are  told,  that  "if  we 
resort  to  the  familiar  rule  of  inter- 
preting statutes,  the  old  law,  the 
mischief,  and  the  remedy,  we  have  no 
difficulty  in  arriving  at  the  true  con- 
struction of  the  language  cited  from 
the  Constitution."  This  is  undoubt- 
edly true ;  but  the  "  misciiief "  should 
be  considered  as  it  actually  exibted. 
In  defining  '*  consequential "  injuries, 
the  court  snys,  **In  its  application 
to  the  Constitution,  we  understand  it 
to  mean  an  injury  to  a  man's  pro^ierty, 
the  natural  andntcessary  result  of  the 
construction  or  enlargement  of  its 
works  by  a  corporation  ;  an  injury  of 
such  certain  character  that  the 
damage  therefor  can  be  e.>tiniateil  and 
]>aid  or  secured  in  advance  as  provided 
in  the  Constitution."  Why  is  not 
the    plaintiff's  injuiy  just   such    an 
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injury  u-*  ilii:*?  A  jury  can  just  its 
reaJily  (lelcrmine  the  depreciution 
c:i!im.hI  liy  liability  toopcrution  which 
will  |H)ur  ilirt,  ihu^t,  etc.,  into  one's 
hou>e  as  will  ubstrui-t  hi.s  right  of  way. 
Such  injury  can  be  paid  for,  beiM use 
that  couKl  1>e  done  bv  a'^reement  only: 
it  can  be  secureil,  be/auiie  the  maxi- 
mum amount  of  secnritv  would  be  the 
value  of  tho  property. 

••  I5ut,"   say  the  ouri,    **  if   theHe 
owners  arc  entitlcil  to  rt»cover,  where 
is  the  line  to  be  drawn  ?"     Whv  can 
not  own^Ts,  onCf  two  or  three   blocks 
awav  recover  also?    The  an;$wer  is 
that  the  court  is   not  to    *'  draw  the 
line**   at  all.     If  the   injury  of   the 
plainlifTs  is  not  within  the  meaning 
of  the   Constitution,    that  ends  the 
matter;  but  if  it  is,  then  the  line  is 
to  be  drawn  by  the  jury,  for   it  is  a 
qiK'stion    of  fact    whether    a  man*s 
rij;ht  of  way  is  obstructed,  although 
the  railroad  is  built  upon  the   Ktreet 
in  front  of  his  property.     It  might  l>e 
that  a  dwelling-house  one  hundred 
feet   distant     from     the    company's 
property,  rcL*eivcd  i»reater injury  than 
an  open  lot,  usetl  as  a  stone-yard,  only 
twenty-live  feet  distant.     The    ques' 
tion   whether   there   is  an  injury,    is 
one  for  the  jury.    Th**   Constitution 
which  secures   the  existence  of  the 
Supreme   Court    provides   also   that 
trial  by  jury  shall  remain  as  hereto- 
fore.    It  is  still  the  tribunal  to  de- 
cide     questions     of      projjerty,     of 
reputatiim,    and   life,    between    nat- 
ural perscms ;  is  it  not  able  to  settle 
difTiculties  where  <»ne  of  the  parties 
is  an  artilicial  person? 

Then,  airain,  the  plaintiffs  cmnot 
re<*over  bi'cause  their  loss  is  damnwn 
nbAqiip  injuria.  The  chief  use  of  this 
mui'li  abuse<l  phrase  would  seem  to 
.  1>e  as  a  formula  for  the  administration 
of  legal  consolation,  in  cases  of  "  <iam- 
nnus"  ainiction,  rather  than  as  a  rea- 
son for  a  legal  decision.    It  must  iirst 


be  determined  what  kind  of  a  '*  c/'ijt- 
nnm ''  ihe  loss  is,  beftrrc  it  can  be  said 
that  it  is  "  abtquc  injuria,"     Yet,  we 
are  told  that  *'  the  lani^uage  of  the 
Constitution  is  not  equivocal  and  is 
entirely  free  from  ambigtiiiy.      The 
framers  of  that  instrument  understood 
the  meaning  of  words,  and  many  of 
them  were  among  the  ablest  lawyers  in 
thehftate.    Two  of  them  oc*cupy  scats 
U|M)ii  t  his  bench.  Hence,  when  they  ex- 
ten>led  the  protectioa  of  the  Constitu- 
tion to  persons  whose  property  should 
be  injured  or  destroyed  by  cor|K>ra- 
tions  in  the  construction  or  eniai^- 
ment  of  their  works,  we  mast  presume 
that  they  meant  just  what  they  said 
that  thev  intended  to  find  a  remedv 
merely  for  legal  wrongs  and  not  for 
such  injuries  as  were  damnnm  absque 
injuria.'*     We  may  all  agree  that  the 
language  of  the  Constitution  is  not 
"equivocjil,"  and  is  ''free   from  all 
ambiguity,'*   but    the    difference     <if 
opinion  among  the  many  judges  be- 
fore whom  this  language  and  similar 
expressions  have  come  for  interpreta- 
tion, certainly  shows  that  it  is  bv  no 
means  iK'vond  all  doubt  that  the  in- 
terpretation of  the  Supreme  Court  is 
the  only  correct  one.    These  decisions 
rest  sim[»ly   upon    two  assumptions, 
that  the  meaning  given  to  the  word 
"injured"  bv  the  court  is  bevond  all 
l>cradventure  co  rect;  and   that   the 
plaintiflV    injury  is  damnum  absque 
injuria. 

In  a  dissenting  opinion  in  the  Mar- 
ehaut  ca«<e,  here  annotate<l  Judge 
Sterreit  had  argued  in  favor  of  the 
right  of  the  plaintiff)  in  this  and 
similar  cases,  to  recover  He  shows, 
fiitUf  that  the  obiiga  ion  to  make  com- 
pensxition,  imposed  by  the  Constitu* 
tion,  is,  in  effect,  written  into  every 
grant  of  power  to  take,  injure  or  de- 
stroy, private  pro|)eiiy  for  railroad 
purjwses,  or  any  other  public  use. 
Second,  that  the  history  of  legislative 
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and  constitutional  enactineiiti*,  and  the 
acknowledged  wrongs  which  had,  he- 
fore  the  Constitution  of  IS74,  been 
unredressed,  clearly  indicate  that  the 
provl^ioti  i;i  the  pre^ient  Constitution 
wa^i  intended  to  afibid  a  remedy  for 
just  such  injuries  as  the  plaintifis  in 
these  coses  huve  siifiered. 

The  earliest  constit'itional  guaranty 
which  wast  reord.iined  in  the  Consti- 
tution of  183S,  provided  for  the  mak- 
ing com|iensaiion  for  property  taken 
only,  and    alTbrded    no    remedy    for 
consequential  damages.    Cones  of  ex- 
treme hardiiliip,  where  properly  was 
injured  but  not  t.iken,  soon  arose,  and 
no  redress  was  afforded  by  the  law. 
As  where  a  cor})oration,  under  legal 
authority,  constructed  dams  in  a  river, 
one  of  which  caused  hock  water  in  o 
tributary  stream  and  injured  a  mill. 
The  court  decided  that,  as  the  mill 
was  not  taken,  nor    w:is   the  owner 
deprived  of  it,  he  was  not  injured  in 
law :  MonofigcJiela  jVar.  Cb.  y.   Koona 
(6  W.  &  8.    101).      Other   cases  of 
great  hardahipcome  before  the  courts, 
asking  for  redress  which  they  found 
themselves  unable  to  give.     In  O'Con- 
nor V.  PiU^urgh(lS  Penna.  St.  189), 
the   grade  of  the   street    had   been 
lowered  to  such  a  degree,  that  plain- 
tiff property  (a  church)  was  rendered 
useless.     In  this  cose,  Chief  Justice 
GiBSOX  declared,  ''It  is  inequitable 
to  injure  the  property    of  an  indi- 
vidual for  the  benefit  of  the  many ;  to 
attain  complete  justice,  every  damage 
to  private  property  ought  to  be  com- 
pensated by  the  State  or  corporiition 
that  occasions  it.**     In  Railroad  Co.  v. 
Speer,  supra^  a  railroad  had  been  built 
under  legal   authority,  on    a  puhlic 
street  in  front  of  defendant's  dwelling, 
and  it  was  held   that  he  could  not 
recover  for  any  injury  resulting  from 
the  legitimate  operation  of  the  road, 
although   he    was   deprived   of  the 
proper  employment   of    his   house. 


This  was  the  state  of  the  law  when 
the  Convention  met  to  form  the  Con- 
stitution of  1H74,  and  from  the  re- 
marks of  members  of  that  ossein blv, 
during  the  debate  upon  the  present 
enocinient,  it  would  seem  that  it  w;is 
the  intention  to  give  redress  for  just 
such  injuries  as    these    and   similar 
coses  illustrated.      Referring  to   tiie 
justice  of  requiring  com|»ens-ition  for 
injuries  to  land  iu\iaeent,  no  port  of 
which  W21S  taken,  one  meniber  said, 
*'  Wlien  o  railroad  runs  through  Oman's 
property,  close  to  his  barn  or  house» 
you  take   into    view    the    disadvan- 
tages caused  by  the  close  proximity 
of  the  roa<l,  the  danger  of  fire,  the 
annoyance  from  sparks,  etc     But,  if 
the  road  fitt!»    not  to  run  through  a 
man's  property,  but  near  it,  no  matter 
what  injury  to  his  pro|>ert,v,  he  would 
get  nothing."    The  President  of  the 
Convention,    the    late    William    M. 
Meredith,  said,  '  There  is  no  reason 
why  a  man  in  the  neighborhood  of  a 
public  work,  injured  by  the  construc- 
tion of  it,  should  not  recover  damages, 
just  as  much  if  his  projierty  is  not 
taken,  as  if  it  is.     If  the  comer  of  a 
man's  form  is    token,  he   comes  for 
doroages.    What  is  the  injury  done 
to  him  by  the  taking  of  his  property  ? 
It  is  the  value  of  the  part  of  the 
form  taken ;  but    the    value  of  the 
whole  has  been  injured;  tiiat  is,  his 
property  in  the  vicinity  of  the  work 
has  been  injured,  and   yet,  if  it  so 
happens  that  they  go   just  an  inch 
outside  of  the  comer  of  his  farm,  and 
he  may  be  equally  injured,  he  cannot, 
under  this  blind  clause,  as  I  may  oill 
it,  in  our   present    Constitution,  re- 
cover a  dollar  of  damages.     Let  us 
try  and  regulate  that  and  restore  it 
in  the  reason  and  experience  and  pro- 
tection of  the  common  low,  by  pro- 
viding that    when    these   works  ore 
made,  the  property  injured  by  them, 
whether  taken  or  not,  shall  be  entitled 


402  ABSTRACTS  OF  RECEXT  DECISIONS. 

assignor  liable  on  nn  impliod  warranty  for  a  deficiency  cau!^  by 
paviiicnt  of  usurious  interfst:  Drennan  v.  Bunut  B.  Ct.  111.,  March 

28;  1888. 

CoXSTITl'TIONAL  LaW, 

Milk  may  constitutionally  be  prohibited  from  sale,  if  it  contains 
more  than  a  specific  per  rent,  of  watery  fluid,  or  less  than  a  speci- 
tit'd  per  cent,  of  milk  solids;  and  in  case  of  a  prosecutitm  under 
such  a  prohibitory  statute,  evidence  of  pure  milk  falling  below  the 
statutory  standard  is  inadmissible:  State  y,  Campbell,  S.  Ct.  N. 
H.,  March  16, 1888. 

Copyright. 

Damafjrs,  as  such,  cannot  bo  recovered,  under  §  4965  R.  S.  U.  8., 
by  the  owner  of  the  copyrij^ht  of  a  photograph  ;  the  remedy  is  lim- 
ited to  the  forfeiture  ot  the  plates  aud  every  siieet  thereof,  either 
copied  or  printe<],  and  to  the  further  forfeiture  of  one  dollar  for 
everv  ^lieet  of  the  same  found  iu  the  possession  of  the  infringer : 
Thonitim  v.  Schreib^r,  S.  Ct.  U.  8.,  February  13, 1888;  124  U.  S. 
612. 

Employee  iti  the  More  of  a  firm  which  has  control  of  the  plates 
and  printed  photogra()hic  sheets,  even  although  holding  a  principal 
phice  in  the  establishment,  is  not  liable  under  §  4965  li.  8.  U.  S., 
tiecnuse  not  one  in  who.<e  p_>9^esston  the  same  are  found :  Tfiornton 
v.  Schreiber,  8.  Ct.  U.  S.,  February  13, 188«;  124  U.  8.  612. 

Criminal  Law. 

Counsel  may  pursue  any  legitimate  line  of  argument  in  addreas- 
ing  the  jury,  urging  the  fearless  administration  of  the  law  and 
illustrating  the  evidence  by  reference  to  historical  facts :  therefore 
there  is  no  error  in  a  trial  for  iieijury,  for  the  prosecuting  attorney 
V)  tell  the  jury  that  criminals  often  escaped  their  just  deseru  aud  the 
wheels  of  justice  were  often  blocked  by  such  fahe  aflfidavits  for 
delay,  as  the  prisoner  was  charged  with  making,  and  that  it  was 
their  *' duty  Co  put  a  stop  to  that  kind  of  work  ;* '  and  he  did  no 
harm  in  referring  to  the  destruction  of  the  court-house  in  Cincin- 
nati a  few  years  ago,  as  illustrating  the  effect  of  public  indignation, 
when  aroused  by  the  unjust  escape  of  criminals  through  perjured 
evidence :  Sanders  v.  People,  S.  Ct.  111.,  March  27, 1888. 

Damages. 

Exemplary  damages  will  be  allowed,  in  an  action  of  trespass  vi  el 
armis,  for  a  wantim,  brutal,  and  malicious  attack  with  a  deadly 
weapon  and  without  any  provocati(m ;  and  evidence  of  the  pecuni- 
ary ability  of  the  defendant  is  admissible  for  the  purpose  of  giving 
a  suflUcieut  verdict :  Webb  v.  Oilman^  S.  Jud.  Ct.  Maiue,  February 
11,1888. 

Hypnthetieal  or  possible  damages  cannot  be  made  the  foundation 
of  an  action,  and  for  this  reason,  the  surety  in  a  notary's  bond  can- 
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not  be  sued  for  the  notary's  failure  to  record  a  mortgage  in  time  to 
secure  priority  of  lien,  until  the  lo8««  of  priority  of  lien  isf^tablisihcM 
to  be  a  damage  and  the  notarv  is  shown  to  be  insolvent :  Dwyer  v. 
Woulje,  8.  Ct.  La.,  January  9,'  18b8. 

Decedents. 

Donatio  mortis  causa,  does  not  occur  where  a  parent  requests  her 
sou  to  use  money  in  her  pocket-book  and  sundry  hiding  places,  to 
pay  the  expenses  of  her  last  illnes-s  and  funeral  and  to  keep  the 
balance  for  himself;  there  mu^t  be  aUo  delivery  to  the  donee: 
Dunbar  V.  Dnnbar,  S.  Jud.  Ct.  of  Maine,  January  31,  1888. 

Easements. 

Surface  water  must  be  allowed  to  pass  off  through  natural  exists 
ing  drains,  and  these  natural  chanui-Ls  may  be  connected  with 
ditches  dug  to  drain  the  dominant  property,  but  natural  biinier?  or 
divides  cannot  be  cut  through  to  let  water  upon  the  servient  tene- 
ment which  would  not  otherwise  pass  there:  Anderson  v.  Mender* 
son,  S.  Ct.  111.,  March  28,  1888. 

Evidence. 

Identity  o(  name,  in  an  act  of  legislature,  with  that  of  the  ancestor 
of  a  party  to  a  suit,  is  prima  facie  evidence  of  identity  of  person, 
unless  the  name  is  shown  to  be  very  common,  or  there  are  oi  her  facts 
which  throw  doubt  upon  the  supposed  identity :  Wiison  v.  HoH,  S. 
Ct.  Alabama,  Decf^mber  21, 1887. 

Fire  Insurance. 

Judgment  by  confession  entered  without  knowledge  of  the  insured, 
is  a  breach  of  the  condition  of  a  policy  of  fire  insurance,  providing 
"that  if  the  property  in  soured  shall  be  encumbered  at  or  after  the 
date  of  this  policy  6y  mortgage,  judgment,  etc.,  and  the  assured 
shall  neglect  or  fail  to  give  written  notice  thereof  and  pavsuch  addi- 
tional premium  as  the  company  shall  determine,"  the  policy  shall  be 
void.  The  insured  cannot  set  up  that  the  judgment  was  entered 
against  the  agreement  under  which  he  gave  it,  ns  that  is  not  an 
affair  of  the  insurance  company :  Fenna.  if.  F.  Ins.  Co.v,  Schmidt, 
&  Ct  Penna.,  April  2,  1388. 

Highways. 

Dedication  of  a  street  already  laid  out  on  a  city  plan,  but  not 
opened,  is  not  to  be  inferred^rom  a  conveyance  by  the  owner  of  the 
soil  of  the  street,  in  which  he  sells  other  property  by  reference  t*> 
the  street  as  a  boundary  of  the  land  sold :  it  would  he  otherwise, 
however,  if  the  street  had  been  laid  out  by  the  owner,  and  not 
plotted  by  public  authority:  In  re  Brooklyn  St.,  S.  C.  Penna.,  Feb- 
ruary 20.  1888. 

The  Public  Square  in  the  city  of  Winchester  was  in  use  by  the  county 
as  early  as  1743,  but  the  actual  conveyance  was  not  made  until  1801, 
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Avhen,bv  virtue  of  an  enabling  net,  the  then  borough  of  Winchester 
received  the  legal  litic  (without  any  bpeeial  trust),  and  from  that 
time  on  the  ctuinty  buildings  and  a  place  fur  hitching  horses  and 
standing  wagons  of  those  in  attendance  were  niaiiituiiie<l  .si'veially 
by  tlip  county  and  city  authorities.  Held,  that  there  wvla  an  implied 
dv*dication  for  the  said  uses,  and  the  citv  could  not  remove  the 
hitching  |M)st«,  etc.,  and  ]ay  out  the  grounds  with  gra-^^s  and  trt*es: 
BfMtrd  of  iSuper visors,  etc,  v.  City  of  Wit^che^ster,  S.  Cr.  A  pp.  Va., 
Februarv  2,  188(i. 

Huadicorthy  and  well-broken  is  a  presumptive  quality  of  every 
horse,  csfpi-cially  in  the  ab:ience  of  proof  that  ifhying  at  a  pile  of 
lumber,  placi*<l  on  the  margin  of  the  highway,  was  a  vice  of  the 
particular  honjo:  Manhietn  v.  Arnold^  S.  Ct.  Penua.,  March  26, 
1888. 

Husband  and  Wife. 

Sfdaciioii  and  debauching  accompIishe<l  under  a  promise  of  mar- 
riage, fullowcd  by  marriage  as  promised,  cannotbe  made  the  ground 
for  a  prwceiitioii,  even  if  the  tn-.irriai^e  was  not  entered  into  in  g<K>d 
faith,  and  followed  bv  an  immediate  abandonment:  People  v.  Oouid, 
S.  Ct.  Mich.,  May  11,  1888. 

Interpleader. 

Stakeholdrr  alone,  as  a  freneral  rule,  can  require  different  claim- 
ants to  interplead  :  one  who  \\f\A  acknowledged  the  right  of  one 
claimant,  cither  cxpre:*sly  or  inifiliedly,  or  who  has  di>rcgarded  the 
adverM*  claim  and  cntere«i  into  a  contract  with  the  other  claimant, 
creating  a  liability  in  any  event,  or  who  ha^  a  |>ersonal  interest  in 
the  subject-matter,  cannot  be  said  to  be  iiiditf -rent  and  cannot  re- 
quire an  interpleading:  Bcchhl  v.  Sheafer^  8.  Ct.  Penna.,  Januaiy 
3,  1888. 

Jud<;ments. 

O^nfe-i^ed  judgtnents  are  supported  by  the  same  presumptions  as 
other  judgment:^,  when  drawn  collaterally  into  question,  and  all 
necessary  preceding  ste|>s  will  be  presumed  to  have  been  takitn : 
Oiiey  v.  Morgan t  S.  Ct.  In(i.,  April  17,  18S8. 

LiDEL. 

niegitimnie  child,  i<t  a  libellous  epithet,  per  m,  when  printed  in  a 
public  newspaper:  Shelby  v.  Sun  Print  &  Pub,  Ass'n,  Ct.  App.  X. 
v.,  March  13,  1888. 

Life  Insurance, 

Anslgyiee  of  a  policy  of  life  insurance  can  recover  from  the  in- 
surance company,  where  the  insurance  company  had  learned  of 
such  a  false  representation  in  the  original  application  as  would 
authorize  the  avoidance  of  the   policy,  but  failed  to  avoid,  and 
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demanded  and  receiviil  the  preiuiunis  from  the  a^s'lgnoe:  /7/> 
jHitrivk  V.  Htirffut'd  L,  d"  A,  Inn,  Cu.,  55.  Ct.  ofErroi-s,  Couu.,  April, 
166S. 

MUNICIPALITIE:?. 

(ja*»  mains  and  pi|)es  cannot  be  exclusively  laid  hy  a  stock  cor- 
))oration,  umler  theaiuhority  of  the  trustee:?  ot  a  town  ;  no  such  ex- 
clusive privilege  can  be  granted  by  a  municipal  corporation  >\ithout 
exprc»8S  leirisiiative  authority:  CUizins  G.  i  M.  Co.  v.  £iuvod,S. 
Ci.lnd.,  April  12,1888. 

Negligence. 

Contrihniory  negligence  cannot  be  charged  agiiin^t  a  driver  on  a 
dark  night,  who,  hearing  a  team  approaching  at  a  rapiil  rate,  take:^ 
the  right  t^ide  of  the  road,  although  no  collision  would  have  oc- 
curred if  he  had  reuuiined  on  the  s^ide  he  was  driving  on :  Flower 
V.  Witkovsky,  S.  a.  Mich.,  April  13,  18»8. 

Presumption  of  negligence  in  the  driver  of  a  street  car,  arises 
when  the  car  id  driven  at  an  unusual  rate  of  .s{)eed  and  is  .suddenly 
struck  by  the  shall  of  a  pas:?ing  truck,  which  penet rules  the  front  of 
the  car  and  injures  a  passenger:  Hill  v.  Xinth  Ace.  R,  Co.,  N.  Y. 
Ct.  App.,  April  10, 1888. 

Pledge. 

Certificate  of  stock\  with  blank  power  of  attorney,  obtained  by 
fraudulent  representations,  and  pledged  as  collateral  with  promissory 
notes,  may  be  s|)ecifically  recovered,  as  the  ple<lgee  is  not  a  holder 
for  value:  LliinariVs  Appeal,  S.  Ct.  Penna.,  April  5,  188«S. 

Practice. 

Mtnifhim\i*  is  a  discretionary  writ,  and  will  be  granted  only  in 
furtherance  of  justice;  where  the  applicati<»n  is  made  to  gratify 
personal  feeling  or  where  the  relator  approved  of  the  act  com- 
plained of  at  the  time  it  was  done,  the  writ  will  be  refused:  link 
V.  Risley,  S.  Ct.  Mich.,  April  24,  1888. 

Railroads. 

Access  by  a  recognized  approach  on  its  grounds  to  its  passenger 
stations  must  be  kept  reasonably  safe,  and  it  is  negligence  to  leave 
a  hole  near  enough  for  a  person  on  the  appr<iach  to  fall  into  it  by 
a  misstep:  Cross  v.  X.  S,  <t  M,  8,  R,  R,  Co.,  S.  Ct.  Mich.,  April 
6, 1888. 

Jnmpinfj  from  a  moving  train  by  a  passenger  or  trespasser  in  a 
nate  of  ii'ar  and  panic,  cannot  render  the  company  liable  for 
the  consequences,  unless  some  agent  or  employee  of  the  com])any  by 
word  or  deed  cause<i  such  fear  and  panic:  Rriirtj  v.  L.,  jV.  (J.  A'  L, 
R,  R.  Co.,  8.  (>.  La.,  January  9,  1H.S8. 
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Telix:i:ai*ii  Companiics. 

Diffty  ill  traiismittiug  a  telegram,  wIhmi  the  ground  of  an  action 
for  tlaniiigcss,  rt'tiuires  the  face  nf  the  telegram  to  contain  something 
which  wouKl  put  the  t^ompany  on  iis  guard:  H'.  U.  Til.  Co.  v. 
L'lmiUy  S.  Ct.  Peuna.,  February  G,  1^^8. 

Xitticr,  printed  on  a  tek»graph  bhink,  that  tlie  company  wouhl 
not  be*  Jiuble  liir  non-delivery  of  any  uurepeated  niesii<age,  whether 
hapjKjning  by  negligence  of  ii.<  f*ervanls,  or  otherwi:«e,  beyond  the 
amount  receiveil  for  sending  the  mes.*tage,  will  bind  the  render: 
Kih'j  V.  ir.  U,  Til.  C'c/.,  Ci.  App.  K.  Y.,  April  10,  1«6«. 

Tkusts. 

liesnltin-'j  tru.'fts  nnnt  he  established  by  very  clear  evidence,  so 
as  not  to  aHe(*t  the  stability  of  tit le:?  to  real  instate;  and,  consie- 
quentiy,  the  admi;<sions  of  the  person  holding  the  title,  that  another 
i:?  the  real  owner,  ought  to  be  received  with  great  caution,  as  subject 
to  much  imiH*rfection  and  frequentlv  entitlcxl  to  little  weight : 
Cnrder  v.  Cordtr,  S.  Ct.  III.,  March  28,  1888. 

Unitfd  Stateh  Courts. 

Bill  in  equiUjy  to  enforce  the  performance  of  a  contract,  is  a  suit 
to  recover  the  contents  of  a  chose  in  action,  within  the  meaning  of 
§  G29  li.  S.  U.  S.,  and  consequently  where  a  deed  of  trust,  in  the 
nature  of  a  mortgage,  set  out  in  full  a  contract  between  the  mort- 
gagor and  certain  parties  for  the  conveyance  of  several  parcels  of 
land  to  the  mortgagor,  and  then  conveyed  to  the  mortgagee  all  the 
right,  title,  and  interest  which  the  mortgagor  had  or  might  acquire 
to  the  said  lan<1s,  this  mortgage  wa.^,  in  legal  effect,  an  assignment 
of  the  contract,  and  the  mortgagee  ctmld  not  sue  in  the  U.  8.  Circ. 
Ct.  unless  the  mortgagor  could  have  maintained  the  suit*  if  no  de<'d 
of  trust  had  been  executerl :  Shoeeraft  v.  Bloxham^  8.  Ct.  U.  S.,  Feb- 
ruary 20,  1S8M;  124  U.  S.  TM). 

Devise  of  lantl,  to  he  sold  by  the  executor  and  the  prm'eeds  di- 
vided among  named  children,  i.-*  a  devise  of  money,  to  Ik*  accounted 
for  in  g(»od  faith  and  with  reasonable  diligence;  otherwise,  the  ex- 
ecutor nmst  make  goo<l  the  loss  he  occasions:  dtrriinjUm  v.  Cor- 
riufftou,  8.  Ct.  111.,  March  28, 1888. 

Trti4  is  invalid,  becau^e  indefinite,  where  the  rest,  residue,  and 
remainder  of  an  estate  are  bequeathed  to  the  testator's  executors  for 
prayers  to  be  utH-nd  in  a  Roman  Catholic  Church,  to  be  selecteil 
l)y  the  executors,  for  the  repose  of  the  souls  of  the  testator  and  of 
his  family,  and  of  all  others  wIhi  may  be  in  purgatory;  the  bene- 
ficiary is  not  sufficiently  <lesignate<l  so  that  a  court  of  i*(piity  could 
^ijfnrcc  the  execution  of  the  trust:  Holland  y.Alcovk,  Ct.  App.  N. 
y.,  February  7,  1888. 

John  B.  Uiile. 


THE 
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JULY,  1888. 


A  REPLY  ON  THE  SUBJECT  OF  LEGAL  EDUCA- 
TION. 

In  the  June  number  of  the  Register  appeared  an  article  by 
Professor  Rogers,  criticising  one  whicli  was  published  in  the 
February  number,  to  which  it  seems  fitting  a  brief  reply  should 
be  made.  The  Professor's  article  is  replied  to  not  because  it  is 
the  only  attack  upon  tlie  positions  maintained  in  the  February 
article,  for  criticisms  thereon  have  appeared  in  several  quarters, 
but  because  it  is  a  dignified,  earnest  argument  and  pica  for  those 
interests  which  the  distinguished  Professor  represents,  and  for 
the  cause  to  which  he  has  devoted  his  time  and  abilities.  Pro- 
fessor Rogers  does  not,  like  a  writer  in  one  of  the  minor  legal 
journals,  endeavor  to  build  up  a  case  by  raisc|uoting  the 
article  attacked,  and  by  italicizing  passages  or  words,  not  itali- 
cized in  the  original,  discovering  a  sneer  against  a  class  of  men, 
for  whom  the  present  writer  has  great  respect  and  with  some  of 
whom  his  personal  relations  are  of  the  pleasantest  character. 
This  is  only  mentioned  because  it  has  been  insinuated  in  a  cer- 
tain journal  that  the  present  writer  has  intended  to  cast  a  slur 
upon  the  attainments  of  professors  of  the  law  schools,  and  while 
those  who  know  him  would  be  hardly  silly  enough  to  think  that 
there  lurked  in  his  words  any  such  innuendo,  yet  some  ]>ersons 
coming  by  chance  across  the  words,  as  quoted  at  second-hand 
and  di?jtorted,  might  regard  them  as  having  a  meaning  which, 
for  the  sake  of  such  readers  is  emphatically  disclaimed.     It  is 

unnecessary  to  make  such  a  disclaimer  to  those  who  have  read  or 
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\rill  read  the  Februarv  article  itself.  This  tojrether  with  the  fact 
that  by  the  omi^siou  of  a  material  part  of  a  sentence,  the  article 
has  lxH>n  misquoted  in  a  manner  slightly  suggestive  of  the 
famous  scriptural  argument  in  favor  of  hasty  suicide,  constitutes 
the  writer's  apology  for  what  would  otherwise  be  a  waste  of  time 
and  s|vjce.  We  come  now  to  a  brief  consideration  of  the  Pro- 
fessor's article,  its  criticisms  an<l  positions. 

On  the  threshold,  it  may  be  remarked  that,  as  might  be  ex- 
pected, there  is  a  wide  difference  between  the  view  naturally 
taken  by  a  learned  pn)fessor  in  a  law  school,  whose  time,  when 
not  engageil  in  the  active  duties  of  lecturing,  is  devoted  to  pro- 
found re<iearch  and  who,  it  may  be  said,  with  all  res()ect,  from 
habit  of  life  and  mind,  comes  to  regard  the  ability  to  master  the 
instruction  given  by  a  faculty  as  the  test  of  a  student's  qualifica- 
tion as  a  lawyer,  and  that  taken  by  the  practicing  lawyer, 
whose  life  is  knl  in  the  court  and  in  his  office,  and  by  whom  the 
test  of  qualification  is  to  l)e  found  in  the  answer  to  the  question 
— is  the  student  so  far  grounded  in  the  fundamental  principles 
of  law  and  has  he  thought  upon  those  principles  to  such  an  ex- 
tent that  when  a  question  involving  them  arises  in  real  life,  he 
can  promptly  and  correctly  apply  those  principles  and  determine 
what  is  riirht,  what  is  the  law  of  the  case?  in  other  words — is 
the  student  so  thoroughly  imbued  with  the  science  of  law,  that 
he  can  use  it  in  the  art,  or  the  practice,  of  law?  The  idol  of 
the  forum  will  intrude  into  almost  every  man's  judgment, 
strive  we  never  so  hard  to  exorcise  him — and  this  differ- 
ence of  view  between  Professor  Rogers  and  the  writer,  the  one 
looking  at  the  subject  professorially,  the  other  as  a  practicing 
lawyer  who  lioj>es  nevertheless  that  he  is  not  careless  of  the 
science  of  the  law,  and  is  most  heartily  desirous  that  it  shall  be 
thoroughly  taught,  may  possibly  account  for  some  of  the 
remarks  and  strictures  which  appear  in  the  Professor's  article. 

The  Professor  seems  to  misunderstand  the  article  he  criticises; 
it  is  not  a  mere  attack  uiK)n  law  schools.  It  deals  with  the 
relations  of  courts  and  law  schools  to  legal  education ;  and  the 
remedy  ft)r  the  present  state  of  affairs,  for  which  the  law  schools 
are  held  to  be  in  a  great  degree  responsible,  is  distinctly  pointed 
out  to  lie,  in  the  first  place,  with  the  courts.  The  writer  is  far 
from  being  an  enemy  of  law  schools  in  their  proper  place  and 
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doing  their  proper  work  ;  he  regnnls  them  as  most  vahiahlc  and 
believes  that  they  shouhl  l>e  encouraged  and  uphehl ;  and  when 
Professor  Rogers  says,  "  It  is  the  impression  of  the  writer  that 
a  hiw  school  is  on  the  whole  a  pretty  poor  place  for  one  who 
really  wants  to  know  the  law,"  if  he,  by  "  a  law  school,"  means 
a  law  school  in  the  abstract^  he  misapprehends  the  writer's 
meaning,  which  is  that  the  knowledge  of  law  acquired  in  a  law 
school  as  generally  conducted  at  i)resent  in  the  United  States, 
where  the  system  of  instruction  is  purely  in  classes,  where  as  a 
rule  there  is  no  entrance  examination  and  where  the  course  is 
too  short  to  permit  of  full,  systematic,  scientific  instruction,  is 
inferior  to  that  which  was  obtained  under  the  old  system,  where 
the  preceptor  was  a  learned  and  conscientious  man  (and  no  other 
should  ever  dare  to  take  students)  who  would  not  make  a  mere 
clerk  of  his  student  and  who  would  give  to  him  careful,  indi- 
vidual instruction.  A  preceptor  of  that  class  frequently  sent 
his  pupils  to  attend  law  lectures  and  they  reaped  in  many  cases 
great  lx»nefit  from  them,  but  the  charge  of  their  education,  in 
the  full  sense  of  the  buihiing  up  of  the  student  into  a  lawyer, 
rested  upon  the  preceptor.  It  will  be  observed  that  the  writer 
admitted  that  there  might  be  a  law  school,  at  ])rescnt  but  an  ideal 
one,  so  conducted  as  to  be  the  very  best  means  of  instruction, 
and  there  is  quote<l  against  him,  apparently  to  show  that  the 
law  school  now  is  the  best  means  of  instruction,  the  report  of 
the  Committee  of  the  American  Bar  Association.  I^et  us  sec,  by 
a  little  further  examination  of  that  report,  whether  it  fully 
acccmiplishes  the  work  it  is  called  into  service  to  do.  Taking 
up  the  report  exactly  where  Professor  Rogers's  quotation  from 
it  stops,  we  read,  "  If  then,  the  schools  of  law  in  America  M'cre 
what  they  ought  to  be,  every  advantage  which  is  attainable 
would  be  offered  by  them.  They  would  prepare  the  young 
men  ambitious  of  a  professional  career,  systematically  and. 
scientifically,  and  year  after  year  add  them  in  sufficient  number 
to  the  ranks  of  the  profession. 

"  Unfortunately,  however,  this  is  not  the  case.  The  Committee 
do  not  desire  to  discredit  those  seminaries  of  legal  learning 
which  have  constantly  striven  for  improvement  and  which  in 
the  face  of  many  adverse  obstacles,  trials,  and  discouragements, 
have  always  endeavored  to  advance  the  standard  of  professional 
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studies  and  attainments.  Let  it  be  remembered  to  their  honor, 
that  there  are  such  schools  and  let  it  be  hoped  that  their 
example  may  serve  to  inspire  others.  It  is  only  just  to  add 
here,  that  rare  as  didactio  efficiency  and  ability  in  law  lectures 
are  well  known  to  be,  the  United  States  are  able  to  point  to  a 
number  of  such  distinguished  for  the  highest  d^ree  of  success. 

*^  But  it  is  difficult  to  deny  that  there  are  American  colleges  not 
deserving  of  commendation.  Institutions  where  the  course  is 
unjustifiably  limited  and  circumscribed,  where  the  term  of  study 
18  evidently  too  brief  fur  useful  purposes;  where  students  con- 
tinue to  be  invited,  when  they  are  unfit  by  reason  of  deficient 
education  and  want  of  contact  with  liberal  studies,  to  wrestle 
with  the  difficulties  of  the  law;  where,  in  a  way  unworthy  of 
the  cause  of  legal  learning,  a  spirit  of  competition  to  attract 
greater  numbers  than  are  to  be  found  in  other  establishments,  is 
allowed  to  obtain  control ;  where  examinations  which  are  such 
only  in  name,  take  the  place  of  a  searching  scrutiny  of  the 
students'  acquirements ;  where  there  are  no  exercises  sufficiently 
serious  to  try  and  develop  the  abilities  the  student  may  have; 
and  where  degrees  are  thrown  away  on  the  undeserving  and  the 
ignorant."  These  sentences  quoted,  do  not  stand  by  themselves ; 
the  whole  trend  of  the  report  is  in  the  direction  of  the  necessity 
of  the  improvement  of  law  schools  and  recommends,  inter  alia^ 
the  placing  of  them  under  public  authority,  the  extension  of 
their  courses  and  the  lengthening  of  the  term  to  three  years. 
If  the  report  is  called  as  a  witness  for  the  law  school  of  the 
present  day,  it  certainly  seems  to  leave  on  the  mind  an  impres- 
sion that  at  present  the  school's  usefulness,  and  usefulness  it  un- 
doubtedly has,  is  circumscribed,  that  it  does  not  by  itself,  give  a 
qualifying  education. 

On  page  346,  Professor  Rogers  charges  that  the  writer  labors 
under  a  serious  misapprehension  with  reference  to  what  legal 
education  in  England  some  years  back  was ;  now  whether  this 
be  so  or  not,  it  hardly  touches  the  matter  under  consideration, 
but  it  is  hard  to  imagine  that  one  educated  lawyer  should  think 
another  so  ignorant  of  the  history  of  the  bar  as  not  to  know 
that  the  education  in  the  Inns  of  Court  (which,  by  the  way, 
were  law  schools  and  at  one  time  fulfilled  their  duty),  had,  in 
the  last  century,  terribly  fallen  off  and  had  not  recovered  its 
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position  in  tlio  early  ]Hirt  oftlii:*,  or  that  lio  li:i<l  not  lioanl  the 
oKI  j>»ko  ahtKil  eating  tlie  ivijuisite  nnnibcr  of  dinni^rs  (or  a 
call.  Ihit  i*an  it  Ito  forgotten  that  in  those  degenerate  timeK, 
^vhen  the  Inn  eihu'iition  was  at  the  lowest,  men  who  strove 
to  nia.<^ter  their  profes.sion  in  earnest,  nonght  instnietion  in  the 
oiruH's  or  ehamhers  of  nieialiers  of  the  har,  of  speeial  pleatlers, 
or  even  of  attorneys?  Iteeall  a  few  instances — JSalkelil's 
offiir  cHHitainixl,  at  one  time,  Parker,  afterwards  Cliief  l>aron, 
Joci»lyn,  afterwards  I^)rd  Ciiancellor  of  Ireland,  Strange,  afier- 
wanls  MaMer  (»f  the  Itolls,  and  the  great  Philip  Yorke;  War- 
ren had  as  jMipil  linnnington — Rnnnington,  Tidd — Tidd, 
Lymllniri^t,  Canipl)ell,  Dcnman  and  Cottenham — and,  in  1847, 
CampU'll  s))eaking  of  Tidd  say?*,  "  To  the  nnspeakable  advan- 
tage of  having  been  three  years  his  pnpil,  I  chiefly  attribntc  my 
gnavss  at  the  bar :"  Campbell  himself  had  as  pupils,  Dundas 
and  Vanghan  Williams  ;  Lord  Eh  Ion  was  a  pnpil  of  the  eon- 
veyaneer  Duane ;  Brougham  and  Parke  (afterwartls  Lord  Wens- 
leydale)  were  pupils  of  Tindal,  afterwards  Chief  Ju.stice.  So 
that  we  find  office  study  not  neglect c<l,  even  in  England,  by 
men  aspiring  to  be  great  lawyers.  But  this  really  does  not 
touch  the  (juestion  before  us  and  we  have  simply  been  leil  off 
by  Professor  lingers  into  a  pleasant  little  retrosi>ect.  The  real 
misapprehension  upon  this  part  of  the  subject  is  with  the  Pro- 
fessor, for  the  eilumtion  had  in  view  in  the  former  article  was, 
plainly,  not  that  given  in  England,  but  that  given  by  an  Amer- 
ican lawyer  of  the  old  school  to  his  pupils ;  what  was  said  was, 
"  It  is  not  necessary  *  *  *  to  go  back  to  the  days  of  labo- 
rious preparation  of  the  old  English  bar,  to  the  long  apprentice- 
ship of  the  Inns  *  *  ♦  or,  indeed,  to  cross  the  water  at 
all ;  any  one  educated  in  the  office  and  under  the  preceptorship 
of  a  member  of  the  bar  of  the  old  schcxd,  will  without  trouble, 
recognize  the  difference,"  etc.  The  question  then  is,  are  the 
young  men  who  have  come  to  the  bar  within  the  past  fifleen  or 
twenty  years,  having  drawn  their  education  principally,  if  not 
entirely,  from  law  schools,  better  prepared  lawyers  than  were 
thos(;e<Iucated  under  the  ohl  system,  in  the  office  of  a  preceptor 
at  a  centre  of  h'gal  education,  some  few  years  or  so  back  of  that 
time  ?  Let  any  lawyer  past  fifty  years  of  age  answer  the  ques- 
tion. 
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Passing  from  this,  we  come  to  the  character  of  the  exami- 
nation.   Most  ])eople  vrill  agree  that  if  it  be  desired  to  ascertain 
a  man's  general  knowledge  of  a  subject,  the  person  who  has 
taught  him  what  he  knows  and  w*ho  professes  to  have  taught 
him  the  subject,  is  hardly  the  proper  examiner.    He  will  natur- 
ally examine  the  man  to  see  if  he  knows  what  he  has  been 
taught,  if  he  has  been  diligent,  attentive ;  but  in  common  fair- 
ness such  an  examiner  cannot  go  beyond  the  range  of  what  he 
has  himself  taught ;  it  is  tlierefore  most  important  that  the  ex- 
aminer should   be  not  the  teacher,   but  a  fair-minded   man, 
familiar  with  the  subject  of  the  examination.     Most  of  us  agree 
that  the  best  board  of  examiners  would  be  one  appointed  by  the 
court  of  last  resort  to  examine  all  applicants.     But,  take  things 
as  they  are,  which  is  the  better  test  of  a  young  man's  fitness,  the 
law  school  examination  or  that  before  a  board  appointed  by  the 
courts  ?    One  can  speak  best  of  that  which  he  knows  by  ex- 
perience; the  writer  in  the  time  {last  was  for  some  two  years  an 
examiner  for  the  bar  in  Pennsylvania,  he  has  also  ''assisted" 
by  his  presence  at  the  examinations  of  one  of  our  most  promi- 
nent law  schools,  and  be  can  unhesitatingly  say  that  the  bar  ex- 
amination is  the  better  test  of  a  young  man's  fitness  for  ad- 
mission, because  it  is  conducted  by  men  qualified  in  the  subjects 
upon  which  they  examine,  although  presumably  not  so  learned 
in  special  branches  as  the  professors  who  teach  such  subjects, 
lawyers  who  have  not  instructed  the  candidate,  who  is  there- 
fore to  them  a  total  or  comparative  stranger  (it  being  considered 
a  breach  of  etiquette  for  a  preceptor  to  take  part  in  the  exami- 
nation of  one  of  his  own  students),  and  who  therefore  inquire 
into  the  knowledge  of  the  subject  examined  upon  in  a  much 
broader  way  than  they  would  otherwise  be  justified  in  doing. 
To  prove  his  position  that  the  law  school  standard  is  higher  than 
that  of  the  court,  Professor  Rogers  says  that  ''The  Dean  of  the 
Law  School  of  the  University  of  Pennsylvania  is  authority  for 
the  statement  that  students  who  have  only  completed  the  junior 
year  in  that  school  do,  not  unfrequently,  pass  the  bar  association 
in  the  State  of  Pennsylvania."    The  writer  has  himself  known 
of  one  or  two  cases  of  gentlemen  who  have  passed  the  bar  be- 
fore receiving  their  degree,  but  does  this  ])rove  or  support  Pro- 
fessor Rogers's  position  ?    Not  at  all.    For  the  examiners  are 
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not  permitted  to  examine  a  csindidatc  before  he  has  passed  two 
years  in  an  oflTKrc  (a  term  longer  than  tlic  general  law  school 
conrse)  and  further  has  aoeomplished  the  course  of  study  pre- 
scrilMNl  by  rule  of  court.     Evidence  of  compliance  with  both  of 
these  requirements  nmst  be  given  before  the  examination  can  be 
even  begun.     If  to  the  question,  ''  Have  you  read  the  entire 
course  laid  down  in  the  rules?''  the  answer  is  ''  No/'  the  candi* 
date  is  told  to  present  himself  for  examination  when  he  has 
finished  tlie  course.     Therefore,  when  a  gentleman  passes  the 
bar  unilor  the  circumstances  above  mentioned,  it  shows  that  he 
has  obtained  his  instruction  elsewhere  than  at  the  law  school,  has 
taken  a  different  course  of  instruction  from  that  given  therein, 
and  that  he  is  using  the  law  school  to  complete  and  round  out 
his  professional  education.     The  latter  ])art  of  this  remark  will 
also  apply  to  the  statement  that  there  are  forty  attorneys-at-law 
in   the  senior  class  of  the  Michigan  University  Law  School. 
The  statement,  "  that  students  who  are  not  within  a  year  of  ob- 
taining their  diploma  from  the  law  schools,  may  frequently  gain 
admission  to  the  bar,  in  States  where  no  prescrilied  period  of 
study  is  required,"  proves  nothing  at  all,  unless  to  the  statement 
it  be  addeil  that  the  students  have  received  no  other  instruction 
than  that  they  have  received  at  the  law  school,  for  mere  absence 
of  rci^istration  does  not  prove  absence  of  office  or  chamber  study. 
If  the  addition  suggested  be  made  and  if  the  statement  can  then 
be  still  allirmcil  on  a  fact,  it  is  thought  that  the  particular  courts, 
where  such  a  pitiably  low  standard  prevails,  must  be  few  in 
number  and    that   they  cannot   be  taken  as  repi'csenting  the 
general  standard  required  by  the  courts — although  far  be  it  from 
tlie  writer  to  be  understood  as  intimating  that  the  court  standard 
13  sufficiently  high. 

Another  "  misapprehension  "  charged  upon  the  writer,  who, 
poor  fellow,  seems  to  be  misapprehending  all  the  time,  is  one 
which  inductnl  his  statement  that  the  law  schools  have  shortened 
the  period  of  studentship. 

The  writer  is  not  prepared  to  deny  that  there  may  be  jdaces 
in  which  the  term  of  studentship  has  been  shortened  and  for 
which  shortening  no  law  school  is  responsible,  but  what  he  as- 
serte<l,  is  strictly  and  precisely  true,  in  at  least  one  centre  of 
legal  education.     Pardon,  therefore,  a  little  piece  of  local  bar 
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history.  la  Pennsylvania,  the  rule  of  study,  years  and  years 
ago,  required  a  student  to  be  registered  by  a  practicing  member 
of  the  bar  for  three  years,  or,  if  the  student  were  over  twenty- 
one  years  of  age  when  registered,  for  two  years,  before  he  was 
entitled  to  be  examined  for  admission  to  practice  in  the  Common 
Pleas  and  District  Courts.  Two  years  after  being  admitted  to 
one  of  these  courts,  he  might  be  admitted,  on  motion,  to  practice 
in  the  Supreme  Court.  Some  time  after  the  re«establishment  of 
the  Law  School  of  the  University  of  Pennsylvania  by  Judge 
Sharswood  {praxlarum  ei  venerabile  nomcn),  the  rules  of  court 
were  so  altered,  that  time  spent  in  the  law  school  was  allowed  to 
be  taken  as  an  equivalent  of  the  same  time  spent  in  an  office. 
I^ter  the  rules  were  altered  again;  the  office  registration  was 
again  required,  but  the  Bachelor  of  Laws  of  the  University  was 
allowed  to  be  admitted  to  the  Supreme  Court  immediately  upon 
admission  in  the  court  below.  So  the  rules  stood,  until  the  late 
£.  Copp6e  Mitchell  became  Dean  of  the  Law  School  in  1873, 
shortly  after  which  time,  through  his  influence,  the  rules  of 
court  were  so  changed  as  to  permit  a  Bachelor  of  Laws  of  the 
University  to  be  admitted  to  the  Common  Pleas  ujion  his 
diploma  and  registration,  by  the  Dean,  for  one  year.  The 
Supreme  Court  abolished  the  right  of  the  Bachelor  to  admission 
to  the  bar,  without  waiting  his  two  years.  The  discrimination 
in  the  Common  Pleas  in  favor  of  law  school  students  ap|)earing 
unjust,  first  one  court  and  then  another,  and,  finally,  all  cut  down 
the  general  period  of  studentship  to  two  years.  The  reduction 
of  time  being  brought  about,  it  will  be  seen,  by  the  law  school. 
So8t(x>d  the  rules  here  in  February,  1888.  Let  us  here  joyfully 
record  a  hopeful  sign  of  reviving  interest  in  the  maintenance  of 
a  higher  standard  in  legal  education,  and  give  credit  where  it  Ls 
due.  Several  years  ago  the  sub-committee  on  the  law  depart- 
ment of  the  Alumni  of  the  University  of  Pennsylvania  made  a 
report  that  the  course  in  that  department  should  be  increased  to 
three  years;  this  report  was  adopted  by  the  Central  Committee, 
(a  body  resembling  somewhat  the  Boanl  of  Overseers  of  Harvard) 
and  was  forwarded  to  the  Trustees,  with  whom  it  slept.  A  few 
days  ago,  on  June  4,  1888,  the  Common  Pleas  of  Philadel- 
phia altered  the  rules  as  to  admission  to  the  bar,  fixed  three 
years  as  the  required  term  of  study  for  all  persons  thereafter 
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registerc<l,  aiul  siiisiKMiiktl  tlie  i)rivile{;c  of  the  University  of 
Pciiiisylvania  IWIieloiv,  until  t^nvh  time  as  tliut  institution  in- 
crea^^l  the  length  of  its  law  course  to  three  }'car8.  A  decided 
and  nio^t  i)ro|)er  step  in  the  riglit  direction,  and  it  in  only  right 
to  add  that  A.  Sydney  BidJle,  Esq.,  the  recently  elected  Profes- 
sor of  Practiw,  PIe:iding,  and  Evidence  at  Law  and  Criminal  Law 
in  the  University,  was  one  of  the  strongest  advocates  of  the 
change.  A  year's  c\|)erieDce  in  the  school  liad  shown  Mr. 
Biddle,  or  confirmed  him  in  his  previons  belief,  that  a  two 
years'  law  school  course  was  not  a  sufficient  preparation  for  the 
bar.  Tijis  action  may  be  taken  as  illustrating  the  truth  of  the 
position  assumed  at  the  end  of  the  February  article,  that  the 
remedy  for  the  present  state  of  affairs  in  legal  eiluaition,  lay 
with  the  iHinrts  and  law  schools,  and  it  will  probably  force  the 
trustees  of  the  University  to  follow  the  lead  of  the  courts.  In 
conclusion,  the  writer,  who  a|)ologizc9  for  taking  up  so  much 
time  and  8|)acc  but  who  felt  that  justice  required  that  he  should 
say  something  in  reply,  regards  the  following  conclusions  as  not 
shaken  by  the  attacks  upon  them : 

(1)  That  adequate  pre|>aration  for  admission  to  practice,  can- 
not be  given  in  the  ordinary  two  years'  course  at  a  law  school. 

(2)  Tliat  nothing  c:ui  take  the  place,  in  legal  education,  of  a 
learned  and  conscientious  preceptor,  accustomed  to  dealing,  in 
practice,  with  legal  problems. 

(3)  That  no  student  should  be  ])ermitted  to  study  law  with- 
out showing  an  aptitude  for  the  study,  and  ])Ossession  of  on 
education  of  a  preparatory  character,  and  that  a  law  school  or  a 
preceptor,  who  permits  a  young  man  to  begin  the  study  of  law 
under  its  or  his  auspices  without  such  preparatory  education, 
fails  in  duty  to  the  public  and  is  guilty  of  an  unkindness  to  the 
young  man. 

(4)  That  the  courts  should  require  all  students  to  undergo 
examinations,  both  preliminary  and  final,  by  boards  appointed 
by  the  courts,  and  not  allow  the  diploma  of  a  law  school  to  be 
sufficient  evidence  of  fitness  to  practice. 

In  all  that  has  l)een  said,  it  is  not  meant  that  the  law  school 

is  of  no  service  to  the  profession,  even  now,  but  it  is  meant  to 

say  that  the  proper  i>lace  of  a  law  school  in  the  i>resent  system 

of  le<^al  education,  is  as  a  place  of  higher  education  whither 
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students  aud  young  members  of  the  bar  may  resort  for  instruc- 
tion in  those  branches  for  whicli  professors,  devoting  their 
time  to  deep  study,  are  especially  needed ;  and  it  may  be 
also  said,  as  was  said  in  tho  February  article,  that  a  law  school 
may  be  conceived,  which  will  fulfill  all  the  requirements  of  legal 
education,  whero  the  professors  will  be  like  thu  ideal  preceptor, 
where  constant  exercises  upon  law  and  about  law  will  be  engaged 
in  by  the  students  under  judicious  direction,  where  com])arative 
jurisprudence,  legal  history,  as  well  as  the  more  practical  branches, 
will  be  thoroughly  taught,  where  tho  legal  classics  will  l)e  re- 
veled in  by  the  student,  so  that  he  will  go  out  from  the  academic 
wall.i  a  thoroughly  equipped  lawyer.  Such  a  state  of  affairs 
may  in  time  exist,  but  it  does  not  exist  at  present;  it  cannot 
exist  in  a  school  wherein  the  course  is  nominally  two  years,  really 
less.  When  the  law  schools  of  the  country  lengthen  their  courses 
to  at  least  three  years,  we  shall  see  and  hail  with  delight  such  a 
step  as  an  earnest  of  their  desire  to  really  elevate  the  standard 
of  education  of  the  bar  and  not  merely  cram  a  certain  amount 
of  teaching  into  the  heads  of  young  men,  in  the  shortest  practi- 
cable time.  Henry  Budd. 


THE  TEACHING  OF  LAW  BY  THE  CASE  SYSTEM. 

I  HAVE  read  with  much  interest,  in  the  February  number  of 
The  American  Law  Register,  Mr.  Henry  Budd's  able  ar- 
ticle on  legal  education,  and  as  a  cure  for  some  of  the  evils  that 
he  mentions,  I  should  like  to  say  something  on  tho  teaching  of 
law  by  wliat  is  called  the  case  system.  This  method  has  been 
adopted  or  is  in  process  of  adoption,  at  several  institutions  in 
the  country ;  but  it  originated,  I  believe,  at  the  Harvard  Law 
School.  It  oonsbts  in  dispensing  with  the  regular  reading  of 
text-books  and  that  solemn  imparting  of  information  usually 
known  as  lectures.  For  example,  a  student  in  an  ofSce  reads 
in  some  book,  or,  if  he  is  in  an  ordinary  law  school,  a  professor 
tells  him,  that  fixtures  are  chattels  or  articles  of  a  personal  na- 
ture attached  in  some  way  to  the  land,  and  which  may  or  may 
not  be  removed,  and  so  on.  Under  the  case  system,  he  is  sel- 
dom favored  with  such  direct  information.  The  professor  at 
the  end  of  his  hour  with  the  class  gives  them  a  li^t  cf  cases 
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whii-Ii  they  are  to  study  for  tlioir  noxt  apiKniraiico.  If  the  sub- 
ject of  fixtures  was  part  of  their  work,  they  wouKl  l>e  j^iveu  the 
cjbie  of  Ehcv9  V.  MawCj  \\  E;ist,  38,  aud  a  careful  selectiou  from 
the  hiter  ileeisions.  At  the  uext  laeetiug  they  would  be  asked 
whetlier  a  car|K't  tackeil  to  a  Hoor  was  a  fixture,  or  whether  a 
chandelier  in  the  ceiling,  a  pile  of  stones  in  a  field,  the  manure 
on  a  farm  or  the  machinery  in  a  mill,  could  be  called  fixtures. 
This  is  a  simple  illustration  of  the  method  and  will  give  a  gen- 
eral idea  of  the  principle.  But  the  important  part  of  the  sys- 
tem, the  part  wherein  the  greatest  merit  lies,  is  the  actual  work 
and  questioning  done  in  the  class-room ;  aud  it  is  well  nigh 
ini]K>ssibIe  to  explain  this  on  pai)er ;  it  must  be  seen  to  l>e  fully 
appix'ciated.  In  some  subjects,  as  in  contracts,  books  are  pub- 
lished, containing  a  selection  of  cases.  The  students  are  made 
to  state  each  case,  and  what  it  is  supi)osed  to  decide,  and  are 
then  cro&s-examined  on  it;  and  the  facts  of  the  case  are  varied 
and  their  opinions  asked.  The  object  of  the  case  system  is  to 
com|>el  the  mind  to  workout  the  principles  from  the  cases.  The 
instruction  is  almost  entirely  by  problems  and  actual  or  sup- 
posed cases,  beginning  with  the  simplest  and  rising  to  the  diffi- 
cult and  complicated,  mingled,  of  course,  with  explanations  by 
the  professor.  The  class-room  exercise  is  neither  a  recitation 
nor  a  lecture.  It  would  more  properly  be  called  a  conference 
or  quiz. 

The  case  system  may  be  described  as  a  natural  and  realistic 
method.  The  student  is  taken  at  once  to  the  real  sources  of  the 
law;  he  takes  nothing  second  hand ;  he  is  accustomed  from  the 
start  to  tlie  best  evidence.  He  is  accustomed,  moreover,  to  the 
practical  work  of  a  lawyer,  that  is,  the  study  aud  analysis  of 
cases  aud  the  drawing  therefrom  a  principle  or  doctrine* 
More  important  still,  he  is  trained  from  the  beginning  in  the  ap- 
plication of  principles  to  facts.  Students  who  have  read  law 
only  in  text-books  are  often  dreadfully  taken  aback,  when  for 
the  first  time  they  arc  given  a  set  of  facts  and  asked  their  opin- 
ion of  the  law.  Their  heads  are  full  of  knowledge,  but  they 
have  had  no  practice  in  applying  it.  In  this  respect,  the  case 
system  is  a  great  saving  of  time.  The  ordinary  way  of  studying 
law  is  a  violent  effort  to  memorize.  The  student  reads  over  pages 
and  pages  of  matter  which  has  no  particular  bearing  on  elemeu- 
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tary  principles,  which  is  simply  reference  matter,  to  be  looked 
up  for  special  occasions.  By  the  case  system,  he  is  taken  down 
to  the  vital  organs  of  the  science ;  tlie  professor  has  complete 
control  of  him  and  leads  him  up  and  down  among  the  pure 
fundamental  principles,  makes  him  argue  about  them,  turn  them 
over,  handle  and  dissect  them,  until  they  are  burnt  into  his 
mind. 

The  case  system  is  simply  part  of  the  progress  of  the  age  in 
education.  It  is  analogous  to  the  progress  in  the  study  of  mcdi* 
cine  and  in  the  study  of  chemistry.  The  old  method  of  study- 
ing chemistry  was  to  read  about  it  in  a  text-book  and  have  a 
professor  tell  you  about  it  and  perform  experiments  before  you, 
just  as  law  students  still  read  about  cases  and  have  professors 
assure  them  that  the  ca^^s  exist  and  that  they  decide  so  and  so. 
By  the  modern  method,  the  student  in  cliemistry  goes  into  the 
kboratory,  has  his  own  work  table  and  handles  the  substances  for 
himself,  makes  actual  analyses  and  solves  practical  problems. 
In  old  times,  a  candidate  for  the  healing  art  was  apprenticed  to 
some  reputable  physician,  read  in  his  leisure  moments,  picked 
up  hints  from  his  master,  aaw  some  of  his  master's  patients,  oc- 
casionally had  a  chance  to  mangle  the  body  of  a  pau[)er  and 
after  many  years,  if  he  had  the  patience  of  Job,  got  some  little 
practical  knowledge  of  medicine*  If  I  understand  the  object  of 
a  medical  college,  it  is  to  concentrate  into  a  few  years  the  practi- 
cal experience  the  apprentice  acquired  in  many  yeara.  Vast 
sums  of  money  are  expended  on  dissecting  rooms,  museums,  and 
hospitals  to  enable  students  to  spend  their  whole  time  in  contact 
with  the  real  subject-matter  of  their  profession,  the  human 
body. 

Now  the  subject-matter  of  the  law  consists  of  disputes  about 
life,  liberty,  and  property.  These  the  student  sees  as  they  lie  in 
oourt,just  as  the  student  of  medicine  examines,  as  they  lie  iu 
hospitals,  the  bodies  of  diseased  and  wounded  men.  For  the 
greater  part,  however,  of  their  elementary  education,  the  medical 
men  rely  not  on  these  living  instances,  but  on  dead  bodies,  with 
which  they  can  do  what  they  please.  So  likewise,  with  the  man 
of  law  ;  and  for  him  the  reported  cases  are  the  dead  bodies  of 
the  law ;  and  some  of  them  are  very  dead  indeed. 

The  law,  like  medicine  and  chemistry,  is  a  practical  science^ 
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or  else  it  is  nothings  aod  the  advantage  of  the  case  systcin  is 
that  the  student  is  put  at  once  into  as  practical  rchitions  with 
his  profession  as  is  possible;  it  could  not  be  more  practical, 
unless  he  were  given  a  case  to  argue  in  court,  and  paid  a  fee. 
He  learns  at  once  that  the  practice  of  the  law  is  not  simply  a 
matter  of  information  and  knowledge,  but  a  matter  of  reason- 
ing. He  learns  that  great  lawyers  are  always  great  rcasoners, 
that  as  a  lawyer  he  must  stand  or  fall  by  his  reasoning  ]X)wer, 
and  that  hb  knowledge  is  valuable  only  as  it  gives  material  for 
his  rea^n.  This  reliance  on  argument,  this  reliance  on  his 
ability  to  persuade  the  highest  faculties  of  the  mind,  is  the  chief 
merit  of  a  lawyer,  and  gives  the  profession  its  power  and  in- 
fluence in  the  community.  For  this  reason,  I  dislike  the  giving 
by  law  schools  of  the  d^rees  of  Bachelor  of  Laws  and  Master 
of  Laws.  Of  course,  it  is  a  trifle  after  all  *  if  it  amuses  any  one 
to  have  a  piece  of  parchment,  let  him  have  it.  But  it  seems  to 
me  that  it  is  not  in  accordance  with  the  best  traditions  of  the 
Bar.  A  certificate  of  admission  to  the  Bar  is  all  the  diploma  a 
lawyer  wants.  After  that,  his  ability  and  reputation  constitute 
his  degree.  Sheepskin  degrees  belong  to  theologians  and 
scholars.  A  degree  means  that  the  holder  of  it  is  supposed  to 
have  a  certain  amount  of  knowledge;  but  the  test  of  a  lawyer 
is  not  knowledge,  but  what  he  can  do  in  actual  life.  The  story 
is  told  of  Daniel  Webster,  whether  true  or  false  I  know  not, 
that  after  he  received  his  academic  degree  at  Dartmouth,  he  tore 
it  up,  saying,  ^'  ^ly  talents  and  industry  may  make  me  famous, 
but  this  thing  never  will.''  The  degree  of  Doctor  of  Laws  is 
time*honored ;  but  it  has  become  altogether  complimentary,  and 
is  given  to  soldiers  and  millionaires  who  never  opened  a  law 
book.  It  is  valuable  chiefly  to  the  trustees  of  colleges,  who 
fondly  suppose  that  by  its  means  they  can  attract  to  themselves 
the  sinews  of  war.  Still,  however,  the  degree  is  in  some 
respects  allowable*  for  doctor  means  teacher,  and  it  is  possible 
for  a  man  to  teach  law.  But  no  young  man  can  possibly  be  a 
Master  of  Laws,  and  as  for  a  Bachelor  of  Laws,  it  is  out  of  the 
question.  No  young  man  should  be  a  bachelor  to  the  law.  The 
law  is  said  to  be  a  jealous  mistress ;  and  if  that  be  so,  the  only 
safe  way  is  to  marry  her. 

But  with  d^rees  or  without  degrees,  the  case  system,  like 
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many  other  good  tilings  in  this  world,  is  rather  expensive.  A 
library  is  necessary,  with  seats  and  tables  for  the  students ;  and 
though  the  library  need  not  contain  a  very  large  assortment  of 
text-  books,  yet  the  English  rei>orts,  the  United  States  re|iorts, 
and  the  reports  of  every  State,  are  absolutely  essential.  There 
should  be  two  copies  of  every  volume;  and  if  the  students  were 
very  numerous,  there  might  have  to  be  three  copies.  The  ex- 
pense of  the  system  is  always  made  a  serious  objection  to  it ; 
and  the  only  answer  is  that  medical  colleges,  chemical  labora- 
tories, and  other  apparatus  of  good  education  are  also  expen- 
sive. 

Mr.  Budd's  article  seems  to  imply  that  the  law  schools  are 
largely  responsible  for  the  inefficient  legal  education  of  the  day. 
I  partly  agree  with  him.  There  are  undoubtedly  some  good 
law  schools  in  the  country ;  but  my  impression  is  that  many  of 
our  schools  are  very  poor  affairs.  Some  of  them  would  proba- 
bly claim  that  they  taught  by  cases.  But  this  teaching  by  cases 
consists  in  the  professor's  discussion  of  the  cases  and  his  rccom* 
mendation  to  the  students  to  read  them.  Doubtless  many  of 
the  students  read  them,  and  acquire  considerable  practical  expe- 
rience in  moot  courts.  But  that  is  not  the  real  case  system ;  it  is 
not  the  system  in  its  entirety.  Many  law  schools  are  nothing 
but  information  mills ;  they  are  conducted  on  the  principle  that 
if  you  bring  a  man  in  contact  with  a  great  quantity  of  knowledge 
some  of  it  will  soak  through.  They  afford  no  discipline,  no 
genuine  legal  training.  In  a  great  many  of  them  the  students, 
as  a  rule,  do  not  take  their  own  notes.  Some  few  industrious 
members  of  the  class  take  full  notes,  and  these  arc  type-written, 
or  reproduced  in  some  form  and  distributed,  often  sold,  to  the 
rest  of  the  class,  and  sometimes  passed  on  to  the  succeeding 
class.  As  I  remember  the  case  system,  such  slip-shod  methods 
were  unknown ;  every  man  took  his  own  notes  and  wanted  no 
others ;  and  he  thought  it  a  great  inconvenience  if  through  sick- 
ness or  some  other  cauise,  he  was  absent  from  the  class  room,  and 
had  to  rely  on  the  notes  taken  by  a  friend.  A  man  who  habitu- 
ally copied  the  notes  of  others,  or  who  relied  on  notes  taken  in 
a  previous  year,  would  have  l)een  laughed  out  of  the  school,  and, 
worse  still,  could  not  have  passed  the  examinations. 

The  case  system  makes  sincere,  earnest  students ;  they  become 
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investigators,  dcspiscrs  of  authority  unsupported  by  a  reasoning 
process,  and  obtain  a  mental  training,  invaluable  as  an  e<hieation, 
even  if  not  followetl  by  the  practice  of  the  law.  It  is  astonish- 
ing how  tlie  naturalness  of  the  system  deprives  tlic  subject  of  a 
great  deal  of  its  dullness.  The  students  feci  that  they  have 
something  rc:il  and  tangible,  that  they  can  accomplish  something 
by  their  own  exertions ;  tiiey  become  interested  and  excited,  need 
no  encouragement  or  driving,  and  form  their  own  moot  courts 
and  clubs  for  debate.  ' 

Mr.  Budd  complains,  and  doubtless  many  will  agree  with 
him,  that  tlie  present  superficial  methods  of  education  arc  fill- 
ing the  Bar  with  young  men  who  are  an  injury  to  their  clients. 
This  is  certainly  true,  and  I  might  add  that  these  same  young 
men  assist  in  starving  one  another. 

I  am  afraid  nothing  can  prevent  the  overcrowding  of  the  pro- 
fessions; nothing,  I  am  afraid,  will  ever  prevent  young  men 
from  becoming  lawyers,  as  a  polite  amusement  or  in  the  hojx*  of 
improving  their  social  position.  We  find,  from  complaints  in 
the  Spectator  J  that  even  in  Addison's  day,  the  professions  were 
all  overcrowde<1.  Certain  it  is  that  we  cannot  al)olish  the  evil 
by  enacting  a  law  that  only  a  limited  numl)er  of  jwrsons  shall 
become  lawyers;  that  would  be  unrepublican.  But  there  is  a 
method  which  may  perhaps  che<'k  the  evil,  and  is  at  the  same  time 
cntin?ly  republican.  AVe  are  lM>und  to  give  all  men  an  ecjual 
chance  to  become  lawyers ;  but  it  is  in  our  power  to  make  that 
equal  chance  so  difficult  that  only  the  determinetl  and  able  can 
come  through  it  alive.  I  do  not  mean  a  return  to  the  long  siege 
of  years  of  the  olden  time;  that  would  put  us  out  of  sympathy 
with  our  age.  Let  the  time  lie  short,  two  or  three  years  if  you 
please;  but  let  the  requirements  be  thorough  and  severe ;  and 
for  thoroughness  and  severity  there  is  nothing  equal  to  the  case 
system.     A  fair  field,  no  favor,  and  let  the  best  man  win,  is  the 

ideal  of  the  Bar, 

Sydney  G.  Fisher. 
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RECENT  AMERICAN    DECISIONS. 

Supreme  Cbwi  of  Louisiana. 

aTY  OF  NEW  ORLEANS  r.  THE  GREAT  SOUTHERN  TELE- 
PHONE AND  TELEGRAPH  CO. 

An  annaal  charge  of  five  dollars  per  pole,  upon  the  poles  of  a  telephone 
oompanj  alreadj  established,  imposed  by  a  Diiinicipal  ordinance  as  a  *'  consid- 
eration for  the  privilege/'  u  not  a  tax,  either  on  property  or  as  a  license,  and 
cannot  be  sustained  as  an  exercise  of  the  taxing  power. 

Sach  annual  charge  is  not  an  exercise  of  the  police  power,  as  it  involves  no 
consideration  of  public  order,  health,  moraU,  or  convenience. 

A  municipal  ordinance,  granting  to  a  particular  companj  autlioritj  to  con- 
struct and  maintain  telephone  lines  on  the  streets,  without  any  limitation  as 
to  time,  and  for  a  consideration  stipulated,  when  accepted  and  acted  on  bj 
the  grantee  complying  with  all  the  conditions  of  the  ordinance  and  cons^truct- 
ing  a  valuable  and  expensive  plant,  acquires  thereby  the  features  of  a  con- 
tract, which  the  city  cannot  thereafter  abolish  or  alter  in  its  essential  terms, 
without  the  consent  of  the  grantee.  The  imposition  of  new  and  burdensome 
conditions  is  a  violation  thereof. 

A  proviso  in  such  ordinance,  that  "  the  arU  and  doing*  of  the  company  under 
this  ordinance  shall  be  subject  to  any  ordinance  or  ordinances  hereafter  passed 
by  the  city,"  does  not  convert  the  grant  into  a  mere  revocable  permit.  It 
assumes  that  the  ordinance  u  to  continue  in  full  force  and  effect,  and  recog- 
nises the  right  of  the  grantee  to  do  and  to  act  under  and  in  accordance  with  it^ 
and  only  subjects  "such  acts  and  doings"  to  future  municipal  regulations,  not 
inconsistent  with  the  ordinance  itself. 

Appeal  from  the  Civil  District  Coart,  Parish  of  Orleans. 

Suit  by  the  City  of  New  Orleans,  plaintiff  and  appellant, 
against  The  Great  Southern  Telephone  and  Telegraph  Company, 
defendant  and  appellee,  to  compel  payment  of  a  tax  of  five  dol- 
lars per  pole,  put  up  by  the  company, 

Walter  H.  Rogers^  City  Attorney,  and  Branch  K.  MiOer, 
Ass't  City  Attorney,  for  appellant 
BayjUf  Denegre  &  Bayne,  for  appellee. 

Fexner,  J.  (February  13,   1888).— The  defendant  is  the 
assignee  and   successor  of  The  New  Orleans  Telephonic  Ex- 
change, referred  to  in  the  following  ordinance  of  the' City  of 
New  Orleans,  adopted  February  18, 1879  : 
^'  An  Ordinance  authorizing  the  construction  and  maintenance 

of  a  telephonic  telegraph  line  through  the  streets  of  the  City  of 

New  Orleans. 
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"Skction  1. — lie  it  ordnincd  l>y  tlic  City  Council  of  tlie 
City  of  New  OrlcsmSy  that  the  New  Orleans  Telephonic  Ex- 
change is  hereby  authorizeil  to  construct  and  maintain  a  line  or 
lines  of  telegraphs  througli  the  streets  of  this  city  ;  the  lines  or 
line  to  Ik*  constructed  along  such  streets,  at  such  points,  and  in 
such  manner,  as  to  the  kind  and  position  of  telegraph  poles,  the 
height  of  the  wires  above  the  streetH,  and  in  all  other  particu- 
lars, as  the  administrator  of  the  department  of  improvements 
may  direct :  ;>/*op/(/r(/,  however,  that  the  said  company  shall 
onnect  their  wires  with  the  mayor's  office,  chief  of  porK«'s 
office,  and  fire-alarm  telegniph  office,  and  place  and  keep  tele- 
phimes  therein,  free  of  charge  to  the  city,  so  that  said  telephones 
niav  lie  used  in  connection  with  all  wires  under  the  control  of 
said  company. 

"Sec.  2.  And  be  it  further  ordainedj^  etc., "  that  all  the  acts 
and  doings  of  said  comfiany  under  this  ordinance  shall  I>e  sub- 
ject to  any  ordinance  or  ordinances  that  may  hereafter  be  passed 
by  the  city  council  concerning  same." 

Under  this  onltnanoe  defendant  constructed,  and  lias  since 
maintained,  telephonic  lines  through  the  streets,  built  according 
to  the  directions  of  the  administrator  of  improvements,  and 
with  bis  approval,  and  has  furnished  the  city  with  the  free 
telephonic  service  stipulated,  and  has  complied  in  all  respects 
with  the  terms  of  the  ordinance.  The  plant  established  by  de- 
fendant is  ex]>ensive  and  valuable.  The  defendant  pays  a  tax 
upon  this  plant  as  property,  and  also  pays  a  license  tax  levied 
on  its  business.  In  April,  1880,  the  general  assembly  of  the 
State  passotl  act,  No.  124,  authorizing  corporations  formed  for 
the  purpose  of  transmitting  intelligence  by  magnetic  telegraph 
or  telephone,  to  "construct  and  maintain  telegraph,  telephone, 
and  other  lines  along  all  Stato^  [Kirish,  or  public  roa<ls  or  public 
works,  and  along  and  parallel  to  any  of  the  railroads  in  the 
State,  and  over  the  waters  of  the  State,  prorWfri  that  the  ordi- 
nary use  of  such  roads,  works,  railroads,  and  waters  be  not 
thereby  obstructed,  and  ahnrf  the  streets  of  any  citij^  with  the  con- 
sent of  the  council  or  tnistrcs  thereof  lUie  defendant  having 
the  prior  consent  of  the  city,  certainly  came  under  the  protec- 
tion of  this  act  as  to  the  maintenance  of  its  lines,  from  the  date  of 

its  passage.     In  December,  1883,  the  city  council  passed  "An 
Vol.  XXXVI.— 55 
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Ordinance  to  regulate  and  control  the  erection  and  maintenance 
of  poles  for  supporting  wires  of  the  telephones  within  and  on 
the  streets,  ways,  and  public  places  of  the  City  of  New  Or- 
leans/' containing  various  provisions  on  the  general   subject, 
with  none  of  which  we  have  any  present  concern,  except  the 
following :  that  **  no  poles  shall  be  allowed  to  be  erected,  or  any 
exMng  poleB  be  allowed  to  rfmairif  in  that  portion  of  the  city 
embraced  by  Jackson  street,  Elysian  Fields,  Roman  street,  and 
the  Mississippi  riveT^  except  on  the  payment  of  fire  dollars  per 
annuniy  per  poU^for  every  bhcH  pole  erected  or  at  present  in  nse^ 
within  that  section  of  the  city  j    *    *    *    *    *    gaid  payments 
to  be  in  consideration  of  the  privilege  and  advantage  of  entering 
upony  using  and  permanently  occupying  the  streets,  trays  and 
places  of  the  city  for  private  property ,  and  to  be  p:iid  annually 
in  advance,  commencing  January  1,  1884."     Defendant  had  six 
hundred  poles  within  the  section  designated,  on  which  the  sura 
of  $3,000  is  claimed  to  be  due,  and  the  object  of  the  present 
action  is  to  enjoin  defendant  from  using  or  maintaining  said 
poles  for  telephonic  purposes,  until  payment  thereof  be  made. 
It  is  not  pretended  that  the  exaction  claimed  is  a  tax,  either  on 
proi^erty  or  as  a  license,  or  that  it  is  an  exercise  of  the  taxing 
powers,  in  any  respect.    The  ordinance  qualifies  it  as  a  price  or 
consideration  for  the  privileges  enjoyed.     It  is  not  even  alleged 
that  defendant  has  ever  consented  or  contracted  to  pay  such  con- 
sideration, and  the  attempt  made  to  prove  such  consent  wa?  not 
only  ultra  petUionem,  hut  the  evidence  offered  for  the  purpose 
was  manifestly  insufficient  and  illegal,  and  was  properly  rejected. 
There  is,  therefore,  entire  absence  of  any  legal  tie  binding  the 
defendant  as  a  debtor  for  the  amount  claimed,  and,  if  the  city 
were  suing  simply  for  a  money  judgment,  the  petition  would  set 
forth  no  cause  of  action.    The  real  relief  claimed  by  the  city, 
however,  is  found  in  the  injunction  prayed  for,  based  on  the 
theory  that  the  provision  of  the  ordinance  referred  to,  is  a  reg- 
ulation or  condition,  imposed  upon  the  maintenance  of  the  poles 
and  exercise  of  the  privileges  which  the  city  had  the  right  to 
impose,  and  without  compliance  with  which  the  defendant  could 
not  lawfully  continue  to  maintain  and  exercise  them. 

The  question  for  our  determination  is  whether  the  city  had 
the  right  to  make  such  a  regulation  or  impose  such  condition. 
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It  19  not  seriously  contcn<1c<I  that  the  provision  is  a  police  regu- 
lation ;  andy  in<iceil,  siu'li  contention  is  silenced,  not  only  by  the 
nature,  but  by  the  express  terms  of  the  provision  itself,  uhich 
qualify  the  exaction  as  a  "consideration  for  the  privilege/' 
Ko  (xinsideration  whatever  of  public  morals,  Iiealth,  or  conven- 
ieiicH3  is  involvcnl.  It  is  not  pro|>osed  to  abolish  the  use  of  poles 
or  to  alter  their  location,  construction,  or  use,  in  any  way,  to 
subserve  the  public  comfort.  The  simple  requirement  is  the 
piynient  of  a  price,  on  payment  of  which  the  status  qno  con- 
tinues; while  without  such  payment,  it  must  cease.  The  case 
presents  no  feature  of  an  exercise  of  the  police  power. 

The  only  remaining  question  is  whether,  after  granting  the 
defendant  authority  to  construct  and  to  maintain  its  lines,  with- 
out limitation  as  to  time,  and  with  no  other  consideration  than 
the  furnishing  of  certain  free  telephonic  facilities  to  the  city, 
after  the  defendant  has,  at  great  ex|)ense,  established  its  plant 
an<I  constructed  its  lines,  and  when  it  has  fully  complied 
with  all  the  conditions  imposed,  the  city  can  now  exact  this 
large  additional  consideration  for  the  continued  enjoyment  of 
privileges  already  granted.  If  the  city  can  do  this  now,  she 
could  have  done  it  the  very  day  after  the  defendant  had  com- 
pleted its  lines,  when  it  had  incurred  all  theex])ense,  and  before 
it  had  rea|)ed  a  particle  of  return.  If  she  can  impose  a  charge 
of  five  dollars  prr  pole,  she  can,  with  equil  jx>we',  imjwse  one 
of  one  thousand  dollars,  and,  for  that  matter,  she  could  arbitra- 
rily revoke  the  grant  at  her  pleasure.  Either  she  is  bound, 
according  to  the  terms  of  her  pro|M>sition  accepted  and  acted  on 
by  the  defendant,  or  she  is  not  bound  at  all.  Obviously,  upon 
the  clearest  considerations  of  law  and  justice,  the  grant  of 
authority  to  defendant,  when  accepted  and  acted  upon,  became 
an  irrevocable  contract,  and  the  city  is  powerless  to  set  it  aside 
or  to  inteqwlate  new  or  more  onerous  considerations  therein. 
Such  has  l>een  the  well-recognized  doctrine  of  the  authorities 
since  the  DadinoiUh  College  Cas<\  4  Wheat,  518. 

The  main  contention  of  the  city,  however,  is  that  the  second 
section  of  the  ordinance  rol)s  it  of  the  features  of  a  contract,  and 
converts  the  authority  granted  into  a  mere  revocable  permit. 
The  section  is  as  follows :  "  That  all  the  ads  and  doings 
of   said   company   under  this   ordinance,   shall   be  subject  to 
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any  ordinance  or  ordinances  that  may^ereafter  be  passed  by 
the  city  council  concerning  the  same/'  The  city's  construc- 
tion of  this  section  is  strained  and  unreasonable,  and  con- 
forms neither  to  its  spirit  or  letter.  It  is  not  conceivable 
that  the  grantee  would  have  invested  its  means  in  such  an 
enterprise,  had  it  imagined  that  the  term  and  conditions  of 
its  enjoyment  of  the  privilege  lay  at  the  entire  mercy  of  the  city. 
If  any  such  unreasonable  intention  lurked  in  the  minds  of  the 
council  which  passed  the  ordinance,  the  grantor  under  familiar 
rules  of  construction,  came  under  the  obligation  of  expressing  it 
clearly  and  unambiguously.  But  what  is  it  that  is  subject  to 
r^uiation  and  control  by  future  ordinances?  It  is  **  the  acts 
and  doings  of  said  company  under  this  ordinance*'  This  assumes 
that  the  ordinance  itself  is  to  continue  in  full  force  and  effect, 
and  certainly  reserves  no  power  to  repeal,  destroy,  or  alter  it  in 
any  of  its  essential  features  and  considerations.  It  recognizes 
the  right  of  the  company  to  act  and  to  do  under  and  according 
to  the  ordinance,  only  subjecting  such  ''acts  and  doings''  to 
municipal  regulations,  not  conflicting  with  the  ordinance  itself. 
We  consider  that  the  imposition  of  the  additional  and  burden- 
some consideration  here  involvedj  is  not  within  the  scope  of  the 
right  reserved. 

Judgment  affirmed. 


Lieeme  q^  TeUgrapk  OompanieB. — 
In  the  recent  case  of  Wesi,  Un.  Td, 
Cb.  ▼.  PhUaddphia  and  Mut.  Un.  Td. 
Go,  T.  Same,  S.  (X  Penna.,  January 
23,  18S8,  the  facts  were  similur  to 
those  in  the  principal  case,  bnt  the 
court  ruled  differently  as  to  the  law. 
The  cit  J  of  Philadelphia  had  passed 
ordinances  providing  that  ''no  pole 
shall  be  dulj  erected  without  the 
license  of  the  superintendent  of  the 
police  and  fire  alarm  telegraph  shall 
have  been  previonslj  obtained  there- 
for, as  provided  in  this  section ;  and 
for  every  license  so  granted  there 
shall  be  paid  to  the  city  treasurer, 
for  the  use  of  the  city,  the  sum  of 
five  dollars  per  pole,-"'  that  "it  shall 
be  the  duty  of  the  owners  of  tele- 


graph poles,  whether  corporations  or 
individuals,  to  make  application  to 
the  said  superintendent  for  a  license 
to  maintain  poles  for  the  ensuing 
year,  said  application  to  be  made  on 
the  first  ^ionday  of  January  in  every 
year,  and  that  the  charge  for  issuing 
such  a  license  shall  be  one  dollar  for 
each  and  every  pole  authorized  to  be 
maintained,  which  shall  be  paid  to 
the  city  treasurer,  for  the  use  of  the 
city;"  that  "on  all  conductors  or 
wire  suspended  above  ground,  except 
such  as  are  used  or  owned  by  the  city 
of  Philadelphia,  an  annual  payment 
of  $2.50  per  mile,  or  part  thereof,  in 
length,  of  wires  or  conductors,  shall 
be  paid  for  each  and  every  wire  or 
conductor  used,  or  to  be  used,  for  tele- 
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grapliic,  tolpphone,  or  oiIkt  pur- 
poMH;'*  and  thai  ** failure  to  make 
payment  as  re(|uired  llicrvby  nhall 
Mibject  thcoHcnder  tu  the  penalty  of 
fiftv  iloUars  i>er  dav  for  each  and 
every  day  thereafter  until  payment 
is  made/'  The  aetionfi  were  brought 
bv  the  citv,  for  the  amount  of  the 
liecniic  fee8  due  under  these  ordi- 
namx.n«.  Thev  were  heard  before  a  re* 
fereo,  who  re|K)rtcd:  FiM,  that  the 
charge  sought  to  be  recovered  by  the 
citv  could  not  l»e  niaintainid  as  a  tax, 
because  it  is  nut  within  the  |K>wer  of 
taxation  which  has  been  deU^gated  to 
the  citj  by  the  State ;  and,  trcomf, 
that  the  cliarges  are  unreasonable  as 
licentje  fees,  and  operate  in  substance 
as  a  tax,  and  that  the  ordinances 
were  therefore  void.  Then  the  cases 
were  sent  a;;ain  to  the  referee,  to  re- 
port  on  the  following  questions: 
Whether  the  city  had  authority  to 
allow  or  prohibit  telegraph  fioles  or 
wires,  through  the  streets  of  the  city, 
which  was  answered  negatively; 
whether  it  could  exact  a  fee  or  pay- 
ment as  a  condition  for  their  erection 
or  continuance;  and  whether  the  or- 
dinances in  amtroversy,  were  a  valid 
exercise  of  authority;  these  two 
questions  were  answered,  that  the 
payment  sought  to  be  exacted  was 
unreast.nable.  Y*ui  the  court  held 
otherwise,  after  a  lengtiiy  review  of 
the  multiplicity  of  uses,  claiming 
either  the  soil  or  the  air  of  the  city 
highways. 

*'  It  is  an  established  principle  that 
remuneration  should  be  in  propor- 
tion, not  onlv  to  time  and  outlav,  but 
to  reH[K)nsibility,  and  a  public  or  pri- 
vate agent  who  is  exposed  to  loss  may 
demand  higher  pay.  That  such  is 
the  relation  of  the  citv  to  the  various 
companies  which  have  been  eni|>ow- 
ered  to  occupy  its  streets  with  a  view 
to  gain,  is  to  me  abundantly  clear, 
aud  they  should  not  grudge  a  reason- 


able compenration  for  the  space  they 
occupy,  and  the  risk  which  she  in- 
curs on  their  account.  That  the  rate 
cannot  readily  be  deter  mi  ncHl  is  no 
doubt  true,  but  this  circumstance  af- 
furdsan  argument  for  the  city,  be- 
cause there  is  a  presumption  in  favor 
of  the  acts  of  public  bcxlies  within 
the  scope  of  ti.eir  {towers.  The  ques- 
tion is  not,  would  we  name  ^5  a 
reasonable  fee?  but,  is  it  so  plainly 
in  excess  as  to  render  it  our  duty  to 
rcverH;  the  decision  of  councils  ?  On 
this  |K>ii)ty  as  I  have  already  inti- 
mated, we  are  of  opinion  with  the 
city,  and  therefore  sustain  the  excep- 
tions which  she  has  filed,  and  vend 
tiie  case  back  to  the  referee  for  re- 
consideratuin  on  the  above  iN)int." 

On  error,  this  decision  was  afiirmed, 
the  Supreme  Court  holding  that  the 
companies  were  properly  subjected 
to  a  reasonable  license  fee;  that  it 
was  not  an  open  question,  aud  (x>n- 
curring  with  the  conclusion  of  the 
court  below,  that  the  fee  charged  was 
not  so  obviously  exc^esisive  and  unjust 
as  to  authorize  a  re  vision  of  the  action 
of  the  City  Councils. 

This  decision  api>ear8  more  con- 
sonant with  reason  and  justice  than 
that  in  the  principal  case.  And 
there  is,  besides,  a  considerable  weight 
of  authority  sup]>orting  the  opinion 
of  the  Pennsylvania  court.  Sec  as  to 
the  iiower  of  municipalities  to  charge 
license  fees  to  railway,  telegraph,  and 
other  public  institutions:  SiaU  ▼. 
Ilerod,  29  Iowa,  12:) ;  Thorpe  v.  i^tt^ 
tenc/ctJJ.i2.Cb.,27Vt.  U9 ;  Fixiukford, 
€(e.f  R.  Co.  v.  PkUadtlphiOy  58  Pcnna. 
St.  119;  Johnson  ▼.  Phiiadelphia,  CO 
Id.  445;  Mayor  of  yew  York  v. 
Second  Are.  R.  Co.,  32  N.  Y.  261 ; 
AlUrton  V.  City  of  C/ticayOf  20  Am.  L. 
Keg.  (X.  S  )  47:{ ;  an*!  concerning  the 
amount  of  the  lic*ensc  fees,  examine 
Chilm 9  V,  People,  11  Mich.  43;  Staie 
V.  Cunfadayy  22  Minn.  312;  Imney  y. 
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Lent,  16  Wis.  566 ;  Cbrtor  t.  Dor,  16 
Id.  299;  JoAfucm  ▼.  PhUaddpkia,  CO 
Penna.  St.  445,  450;  Cineiiinati  t. 
Bryton,  15  Ohio,  625  (Sddraj  licenae); 
CincinwUi  y.  Buekingham,  10  Id.  2-37 
(25  cents  market  fee);  Kip  ▼.  Paler^ 
MA,  26  N.  J.  L.  298;  Ath  r,  PeopU, 
11  I^Iich.  347  ($5  market  lioenae); 
BcMtofi  T.  &Aa^€r,  9  Pick.  415  (|1,000 
theatrical  license);  KiUon  j.  Ann  Ar' 
bor,  26  Mich.  325 ;  Bater  ▼.  Cinein" 
naii,  11  Ohio  St.  534  ($03.50  theatri- 
cal license);  Van  BaaUn  ?.  Peopie, 
40  Mich.  258  ($20U  pawnbrokers' 
lioense) ;  Chicago  Packing  €h,  ▼.  Chi' 
eago,  88  III.  221  ($100  packing  house 
license) ;  St,  Paul  ▼.  OoUer,  12  Minn. 
41;  Magor  ▼.  YuUU,  3  Ala.  137  ($20 
baker  license) ;  Jfayt  ▼.  CineinntUi,  1 
Ohio  St.  263  ($95  for  huckster  license 
and  $5  for  issuance). 

QmdiUonM  and  regulationB  om  to  <r0o> 
tion  of  poUa, — It  is  oodoubtedlj  com- 
petent for  a  municipalitj  to  couple 
with  permission  to  use  its  streets  for 
telegraph  purposes,  such  reasonable 
Conditions  as  the  occupancy  of  a  pub- 
lic street  bj  posts  and  wires  would 
suggest,  and  without  such  conditions, 
the  erection  and  maintenance  of  ap- 
pliances of  the  busineaB  of  the  com- 
pany would  be  subject  to  the  reason- 
able control  of  the  municipal  bj-laws: 
Dill.  Mun.  Corp.,}}  555,  558,  575. 
The  same  remark  is  true  as  to  regula* 
tion  bj  the  legislature.  A  bond  majr 
be  required  of  the  aompanjr  to  fill  up 
and  repave  excavations  in  the  streets, 
and  to  indemnifj  the  municipalitj  for 
losses  caused  by  its  n^ligenoe.  Com- 
pensation in  the  shape  of  license  fees 
or  otherwise  may  be  exacted.  The 
size,  nimber,  shape,  material,  loca- 
tion, and  painting  of  poles,  maj  be 
regulated. 

The  right  to  erect  telegraph  poles 
in  the  streets  of  a  city  does  not  carry 
with  it  the  right  to  erect  broken  and 
ua^ightly  pules :    Furtythe  ▼.  B.  <£  O. 


Tel  0>.,  12  Mo.  App.494.  The  muni- 
ci|alitr  may  regulate  the  ruute  and 
eleration  of  ihe  wires:  Am.  Un. 
2cL  Co.  V.  Harrison^  31  N.  J.  Eq. 
627.  See  also  Philadelphia  7.  W.  U. 
Tel.  Co.,  11  Phila.327.  Until  i«gula- 
tions  are  adopted,  the  municipal  au- 
thorities are  not  at  liberty  to  treat 
poles  in  the  streets  as  a  nuisance,  sub- 
ject to  abatement  by  destruction  by 
the  municipal  authorities :  Am.  Un. 
Tel.  Co.  T.  Harrison,  31  N.  J.  Eq.  627. 
As  to  whether  telegraph  poles  and 
wires  are  nuisances,  see  aUo  2  Dill. 
Mun.  Corp., }  G9S;  Luekland  t.  B.  B. 
Cb,  31  Mo.  180;rortCT'T.  iJ.iJ.  CJi., 
33  Id.  128;  Atliintie,  etc.,  B.  B.  Co.  ▼. 
St  Louis,  66  Id.  228;  BandU r.  B.  R 
Co.,  65  Id.  325. 

It  would  seem,  however,  from 
Wandmmrth  Board  of  Works  r.  Uniied 
Td.  Cb,  L.  R.  13  Q.  B.  Di?.  904,  that 
a  telephone  or  telegraph  company 
could  string  its  wires  so  high  acroM 
a  street  as  to  l)e  beyond  the  jurisdic- 
tion of  the  municipal  authorities 
such  juriMiiction  being  confined  to 
the  surface  of  the  street  and  such  dis^ 
taiice  above  and  below  it  as  is  ordi- 
narily used  for  public  traffic.  This 
case  follows  CoeerdaU  ▼.  Charlton,  4 
Q.  B.  Div.  104,  but  it  is  governed  by 
a  statute  and  would  probably  be  of  no 
great  weight  as  an  authority  in  Ameri- 
can courts. 

In  England,  by  statute,  power  is 
conferred  u|x>n  the  railway  commis- 
sioners to  decide  upon  the  position 
and  composition  of  telegraph  wires 
and  poles,  in  case  the  municipality 
and  the  telegraph  authorities  cannot 
agree.  In  Wandtworik  Local  Board 
V.  Poshnasier  Gen'l,  4  Ry.  Sl  Can.  Traf- 
fic Cases,  301  (Browne  A  Mac  ),  the 
Local  Board  wanted  underground 
wires.  The  railway  commissioners 
decided  that  overhead  wires  should  be 
allowed  subject  to  the  following  con- 
ditions:   1.  That  all  wires  sliould  be 
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of  ro|ii)er.  2.  That  all  {loles  should 
be  of  iron.  3.  That  no  win:  nhouid 
be  plaoi'd  uvtT,  ahmg,  or  acrobs  any 
road  or  fiM^way  at  a  less  height  than 
thirt}'  fci't  abttve  such  rood  or  fiK>t* 
wav.  4.  That  where  a  wire  cnMses 
OTer  anr  public  road  or  htrei't,  the 
didtani'c  between  the  |)oints  of  sup- 
port at  eiiher  side  of  the  road  or 
street  should  noi  in  any  case  exceed 
100  yards. 

Liahiiifff  for  injuring  teUfjraph  lines, 
eubles^  /Wf."*,  orinMruHienfH. — The  uiiin- 
temipte<l  and  uninifieded  use  of  lines 
and  instruments  of  eouimunicatioii  is 
so  ini|H>rtant  lo  the  public  that,  bc- 
sidestitc  ordinary  liability  of  all  |>er- 
sonsto  answer  a  civil  action  for  dam- 
ages for  a  completed  injury  toany  tel- 
egraphic apparatus  or  to  lie  restrained 
by  injunction  from  doing  an  appre- 
hended injury  tosnch  apparatus, there 
are  criminal  enactments  U|M>n  the 
subject.  Thus,  in  En;;land,  Ity  stat- 
ute, 24  &  !!5  Virt.  c  t)7,  {  37,  it  is  pro- 
Tided  that  whosoever  shall  unlawfully 
and  malieiously  cut,  break,  throw 
down,  d«?slroy,  injure,  or  remove  any 
battery,  machinery,  wire,  cable,  fKi.^t, 
or  other  matter  or  thing  wliatsiH>ver 
being  iKirt  of  or  being  used  or  em- 
ployed in  or  about  any  elect rii*  or 
magnetic  telef:rapli,or  in  the  working 
thereof,  or  shall  unlawfully  and  mali- 
ciously preTent  or  obstruct  in  any 
manner  whatsoever,  the  sending,  eon- 
veyani*e,  or  delivery  of  any  communi- 
cation by  anyvnch  telegraph. shall  be 
guilty  of  a  misdemeanor,  and  being 
convicted  thereof  shall  be  liii^de,  at 
the  discretion  of  the  court,  to  be  ira- 
prisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  la- 
bor; proridctf fiUai  if  it  shall  ap{>ear 
tuany  ju'ititH',  on  the  examination  of 
any  iierson  ehirjj^eil  with  any  offense 
again>t  this  svetion  that  it  is  not  cx|>c- 
dient  to  the  eiid.s  of  justice  that  the 
same  should  be  prosecuted  by  indict- 


ment, the  justice  may  pnx^ed  sum- 
marily to  hear  and  determine  the 
same,  and  the  oficnder  shall,  on  con* 
▼iction  thereof,  at  the  discretion  of 
the  justice,  either  lie  committed  to  the 
oonmion  jail  or  house  of  correc- 
tion, there  to  be  imprisoned  only,  or 
to  be  imprisoned  and  kept  to  hard  la- 
bor for  any  term  not  exceeding  three 
months,  or  else  shall  forfeit  and  pay 
such  sura  of  money  not  exceeding  £10, 
as  to  the  justice  shall  seem  meet. 

By  section  US,  whosoever  shall  un- 
lawfully and  maliciously  by  any 
overt  act,  attempt  to  commit  any 
of  the  oflfenscfi  in  the  last  preceding 
section  nM-ntioned,  shall,  on  onv ic- 
tion thereof,  before  a  justice  of  the 
|iea<«,  at  the  discretion  of  the  jus- 
tice, eiiher  be  committed  to  the  com- 
mon jail,  or  house  of  correction,  there 
to  be  imprisoned  or  to  be  imprisoned 
and  kept  to  hard  lab<ir,  for  any  term 
not  exceetling  three  months,  or  else 
shall  forfeit  and  pay  such  sum  of 
money,  not  exceeding  £10,  as  to  the 
iustice  shall  seem  meet. 

Two  civil  cases  wherein  damages 
were  sought  for  injury  to  telegraph  lines 
have  come  to  the  wr  ter's  notice.  Both 
were  injuries  to  submarine  <'ables.  In 
one,  the  plaintiffit  were  the  owners  of 
a  cable  lying  at  the  bottom  of  the  sea 
between  England  and  FraiKe.  The 
defendants  were  aliens  and  their  shii«, 
while  sailing  upon  the  high  seas  more 
than  three  miles  from  the  English 
coast,  lowered  an  anchor  and  injured 
the  cable.  HeUlf  that  the  court  would 
presume  that  the  masters  of  the  ships 
were  aware  of  the  existence  and  sit- 
uation of  submarine  cables,  and  that  a 
duty  was  thereupon  cast  on  all  such 
masters  of  ships  to  manage  their  ves- 
sels so  carefully  and  skillfully  as  to 
avoid  (if  possible,  in  the  exercise  of 
reasonable  precaution)  injuring  these 
c;ihle8:  SuUimarine  Trlnjrapk  0».  v 
i>iciwn,  15  C.  B.  N.  S.  759;  lOJur. 
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N.  a  211 ;  83  L.  J.C.  P.  139;  12  W. 
R.  3S4  ;  10  L.  T.  N.  S.  32. 

The  other  case  was  that  of  the 
''Clara  KUIam,''  which  let  go  an  an- 
chor to  keep  from  going  ashore.  The 
anchor  caught  in  a  cable  and  it  was 
cat  in  order  to  get  clear.  Snljse- 
quentlj  the  Yesstel  was  sued  for  the 
d amiige  done.  The  court  thougli t  the 
case  so  novel  that  it  needed  time  to 
consider,  a&d  went  off  to  talk  to  "the 
elder  brethren  of  the  Trinity  1  louse '' 
about  it.  Theyadyisedthat  bj  ordi- 
nary i.autical  skill,  the  damage  to  the 
wire  might  have  been  avoided,  and 
that  if  a»lip  rope  had  been  passed  un- 
der the  telegraph  cable  and  liove  taut, 
the  anchor  might  have  been  easily 
cleared,  the  slip  rope  then  let  go,  and 
the  cable  dropped  in  its  place.  Htid, 
that  the ''Clara  Killam"  was  *<to 
blame  for  the  injury  done  to  the  wire, 
and  she  was  condemned  in  damages 
and  costs."  The  CXara  KiUam,  39  L. 
J.  Adm.50. 

Criminal  proneeution  nf  UUgraph 
eompanie$/or  obtlrueting  sfrsfto.— Tele- 
graph companies  themselves  may  be 
prosecuted  criminally  for  obstructing 
the  highway.  This  was  decided  in 
Beg  T.  United  Kingdom  Tel.  Cb.,  31  L. 
J.  M.  C.  1G6;  2  B.  &  8  647  n.;  9  Cox 
Cr.  Cas.  174.  Where  an  ordinary 
highway  runs  between  fences,  one  on 
each  side,  the  right  of  passage  of  the 


public  covers  the  entire  space  between 
the  fences.  A  n  unauthorized  obstruc- 
tion upon  it  is  an  indictable  nuisance 
at  common  law.  In  the  case  last 
cited,  it  was  held  that  the  company 
were  liable  to  conviction,  even  though 
its  posts  were  placed  upon  the  hard 
or  metalled  part  of  the  highway,  or 
on  an  arti6cial  footpath  upon  it,  or 
even  though  enough  space  for  the 
public  traffic  was  left.  The  case  is  in 
line  with  the  many  authorities,  sanc- 
tioning the  indictment  of  corporations 
for  obstructing  highways:  See  CVa. 
Suuih,  R.  R,  V.  OmmonveaHh,  80  Ky. 
137;  7  Am.  ft  Eng.  R.  R.  Cas.  91 ; 
X.  <£  K  JL  R  Cb,  V.  State,  3  Head 
(Tenn.)  524;  A«a6iirj|A  \\  A  C.  R, 
Co,  V.  Commonvealth,  10  Am.  &  Eng. 
R.  R.  Cas.  321 ;  and  see  generally, 
'Mndictment  of  Corporations,"  0 
Crim.  Law  Mag.  317. 

A  telephone  company  is  not  entitled 
to  a  preliminary  injunction  to  re- 
strain the  authorities  of  a  town  from 
removing  poles  for  telephone  wires, 
when  the  claim  on  which  the  right  is 
founded,  is,  as  a  matter  of  law,  unset- 
tled :  Aew  York,  etc,  TtL  Co.  v.  Bad 
Orange,  42  N.  J.  Eq  490.  See,  also, 
Giiien^  Ooaeh  Cb.  v.  Camden  If.  R,  Cb., 
29  Id.  299;  Atty.  Gen'l  v.  United 
Kingdom,  eto.,  TtL  Cb.,  30  Beiiv.  287. 
Adklbebt  Hamilton. 

Chicago. 


Supreme  Cduri  of  Indiana, 

VANVACTOR  r.  STATE. 

A  school  teacher  may  inflict  reasonable  punishment  upon  a  pupil  for  insub- 
ordination. Where  such  punt^liment  is  administered  with  a  two-pronged 
switch,  in  nine  sharp  blows,  which  does  not  c:iH)*e  the  pupil  to  make  an  out- 
cry, and  which  produces  no  serious  injury,  although  the  punishment  was 
painful  and  caused  si»me  abmsion  of  the  skin,  and  where  it  is  not  shown  that 
it  was  maliciously  inflicted,  the  teacher  is  not  guilty  of  an  assault  and  battery. 

Appeal  from  Circuit  Court  of  Marshall  county. 
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A.  C.  Oapron^  for  appellant. 

G  P.  Dnimmond  and  The  Atiomey-Gtneraly  for  api)cllee. 

NiBLACK,  J. — During  tlie  month  of  February,  1887,  and  for 
some  time  afterwards,  the  iip|)ellant,  Tyner  Vanvactur,  uas  a 
teaciicr  in,  and  as  such  had  charge  of,  one  of  the  public  schools 
of  Marshall  county.  He  was  at  that  time  only  18  years  of  age. 
Edward  Patrick,  a  boy  then  nearly  IG  years  old,  was  one  of  his 
pupils.  On  a  Friday  afternoon  during  that  month,  while  the 
schiK>l  was  in  session,  Vanvactor  directed  Patrick  to  bring  in 
some  wooil,  and  put  it  in  the  stove  which  warmed  the  school- 
room. Patrick  did  as  directed,  but  while  engaged  about  the 
stove,  and  while  Vanvactor's  face  was  turned  in  another  direc- 
tion, he  made  some  antic  demonstrations  which  created  a  general 
laugh  among  the  other  attending  children,  and  made  a  break  in 
the  school  exercises.  Vanvactor,  as  a  punishment  for  this 
breach  of  good  order,  required  Patrick  to  stand  up  by  the  stove 
for  a  considerable  time.  After  school  closed,  Patrick  put  on  his 
overcoat  to  start  home,  and,  assuming  to  claim  that  by  having  to 
stand  by  the  stove  he  had  become  very  warm,  and  liable  to  take 
cold,  he  put  Vanvactor's  overcoat  on  over  his  own,  and  started 
towards  his  home,  in  a  direction  different  from  that  in  which 
Vanvactor  had  to  go.  Patri(;k  had  gotten  several  rods  away 
before  Vanvactor  became  aware  of  Avhat  had  occurred.  He 
thereupon  called  Patrick,  and  sending  a  boy  after  him,  very  per- 
emptorily demanded  a  return  of  his  overcoat,  but  Patrick  re- 
fused compliance,  and  procecdeil  on  his  way  home  with  the  over- 
coat. This  required  Vanvactor  to  go  home,  a  distance  about  a 
mile,  without  an  overcoat,  when  the  weather  was  chilly  and  cold. 
On  the  following  Monday,  when  Patrick  returned  to  school, 
Vanvactor  informed  him  that  he  stood  temporarily  suspended, 
and  told  him  that  he  (Vanvactor)  would  see  the  township 
trustee  and  the  school  director  as  to  the  course  which  ought  to 
he  further  pursued.  During  the  day  Vanvactor  saw  the  town- 
ship trustee,  who  advised  him  that  Patrick  should  be  required 
either  to  take  a  whipping  or  leave  the  school,  and  in  this  view 
Vanvactor  concurred.  On  the  evening  of  the  same  day,  Van- 
vactor told  Patrick  what  had  been  resolved  U]X)n  in  regard  to 

his  punishment.     Patrick  very  promptly  replied  that  he  would 
Vol,  XXXVL— 66 


432  VANV ACTOR  r.  STATE. 

not  take  a  whipping.  Patrick^  nevertheless^  returned  to  school 
next  morniogy  and  told  Vauvactor  that  he  had  consuhed  tlie 
family  with  whom  he  lived,  and  that  they  liad  advised  him  to 
take  a  whipping,  and  not  leave  the  school,  anil  that  he  was  will- 
ing to  take  a  whipping,  proviiled  that  it  should  not  be  inflicted 
upon  him  until  after  the  sc*hooi  should  be  closed  in  the  after- 
noon, and  the  other  pnpils  ha<i  left  the  schooi-liousc.  To  this 
proposition  Vanvactor  assented.  Accordingly,  during  the  day, 
Vanvactor  provided  a  green  switch  for  the  occa.'^ion,  wiiich  was 
about  three  feet  long,  and  forked  near  the  middlci  forming  two 
limber  prongs  composed  of  twigs.  After  the  school  had  closed 
that  afternoon,  and  all  others  had  left,  and  a  few  minutes  of 
apparent  suspense  had  intervened,  Patrick  remarked  that  it  was 
time  for  the  performance  to  begin,  and  assisted  in  removing  a 
table  and  in  clearing  the  floor.  He  then  placed  himself  before, 
and  with  his  face  towards,  the  blackboard,  and  indicated  that  he 
was  ready  to  proceed.  Vanvactor  thereuiion  struck  Patrick 
nine  sharp  blows  on  the  back  part  of  his  legs,  between  his  body 
and  the  knee  joints.  Patrick,  at  the  time,  made  no  outcry  or 
complaint,  and  the  switch  was  not  broken.  Two  or  three  days 
later  Vanvactor  was  arrested  on  the  charge  of  having  committed 
an  assault  and  battery  upon  Patrick,  in  whipping  him  as  stated, 
and  taken  before  a  justice  of  tlie  peace,  where  he  was  tried  and 
convicted.  Upon  an  appeal  to  the  circuit  court,  a  jury  found 
him  guilty  of  an  assault  and  battery  as  charged,  and  fixed  his 
fine  at  one  cent,  upon  which  judgment  was  awarded.  A  ques- 
tion was  reserved  below,  and  is  pressed  very  earnestly  here,  ufMin 
the  alleged  insuflBciency  of  the  evidence  to  sustain  the  verdict. 
Patrick  testified  that  Vanvactor  laid  on  the  blows  hard,  as  if  he 
was  angry,  and  that  after  he  went  home  and  examined  his  legs, 
he  found  them  beat  to  a  jelly.  Upon  further  examination,  bow- 
ever,  it  was  made  apparent  that  he  meant  only  that  Vanvactor 
had  inflicted  hard  blows,  and  had  thereby  imprinted  marks  and 
abrasions  upon  his  legs,  which  for  a  time  gave  him  |iain  and 
annoyance.  Two  or  three  other  perscms  testified  to  having  seen 
marks  and  abrasions  upon  Patrick's  legs,  but  ba  to  the  nature 
and  extent  of  these  marks  and  abrasions  their  testimony  was 
variant  and  indefinite.  It  was  shown,  without  controversy,  that 
on  the  day  after  the  whipping  Patrick  came  back  to  school  with 
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his  skates,  aud  neither  made  complaint  nor  manifested  any  im- 
pediment. Vanvactor  testified  tliat  he  did  nut  hit  Patrick  what 
couhi  rightly  be  called  ^^  hard  blows/'  but  that  he  intended  that 
the  blows  he  gave  should  inflict  pain ;  that  he  was  not  in  the 
least  angry,  but  was  sorry  to  have  to  punish  Patrick,  and  did  so 
punish  him  only  under  a  sense  of  his  duty  as  a  teacher ;  that 
Patrick  was  not  an  obedient  pupil,  but  had  made  no  serious 
trouble  until  the  Friday  in  February  herein  above  referred  to. 

There  are  perliaps  some  isolated  points  in  the  evidence  which 
present  some  difficulty,  but  when  those  are  considered  in  connec- 
tion with  all  the  other  facts  and  circumstances  concerning  which 
there  was  no  controversy  at  the  trial,  we  are  of  the  opinion  that 
the  evidence,  as  a  whole,  did  not  sustain  the  verdict.  The  books 
commonly  assume  that  a  teacher  has  the  same  right  to  chastise 
his  pupil  that  a  parent  has  to  thus  punish  his  child.  But  that 
is  only  true  in  a  limited  sense.  The  teacher  has  no  general  right 
of  chastisement  for  all  offenses  as  has  the  parent.  The  teacher  s 
right  in  that  respect  is  restricted  to  the  limits  of  his  jurisdiction 
and  responsibility  as  a  teacher.  But  within  those  limits  a  teacher 
may  exact  a  compliance  with  all  reasonable  commands,  and  may, 
in  a  kind  and  reasonable  spirit,  inflict  corporal  punishment  upon 
a  pupil  for  disobedience.  This  punishment  should  not  be  either 
cruel  or  excessi  ve,  and  ongli t  al  ways  to  be  ap|  ort ioned  to  the  gra v  ity 
of  the  offense,  and  within  the  bounds  of  moderation.  But  plainly, 
when  complaint  is  made,  the  calm  and  honest  judgment  of  the 
teacher  as  to  what  the  situation  required  should  have  weight  as 
in  the  case  of  a  parent  under  similar  circumstances.  And  where 
no  improper  weapon  has  been  employed,  the  presumption  will 
be,  until  the  contrary  is  made  to  appear,  that  what  was  done  was 
rightly  done.  Subject  to  these  general  rules,  the  teacher's  right 
to  inflict,  and  the  duty  of  inflicting  corporal  punishment  upon  a 
pupil,  and  the  reasonableness  of  such  a  punishment  when  im- 
posed, must  be  judged  of  by  the  varying  circumstances  of  each 
particular  case.  1  Bish.  Crim.  Law,  §  886,  and  authorities 
cited;  Danenhoffer  v.  StcUe^  69  Ind.  295.  To  support  a  charge 
of  an  assault  and  battery  it  is  necessary  to  show  that  the  act 
complained  of  was  intentionally  committed.  But  in  the  case  of 
the  chastisement  of  a  pupil,  the  intent  may  be  inferred  from  the 
unreasonableness  of  the  method  adopted  or  the  excess  of  force 
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employed,  but  the  burden  of  proving  such  unreasonableness  or 
such  excess  rests  upon  the  State.  In  such  a  case,  in  addition  to 
the  general  presumption  of  his  innocence,  the  teacher  haa  the 
presumption  of  having  done  his  duty,  in  support  of  his  defense : 
Com.  V.  Randallf  4  Gray,  36;  Lander  v.  Seacer,  32  Vt.  114; 
StaU  V.  Alford,  68  K  C.  322 ;  Com.  v.  Seed,  6  Pa.  Law  J.  Rep.  78. 
In  this  case,  Vanvactor  had  not  only  both  of  these  presump- 
tions in  his  favor,  but  all  the  circumstances  tended  to  prove  that 
he  acted  with  much  caution,  forbearance,  and  deliberation,  in 
the  character  as  well  as  the  extent  of  the  punishment  which  he 
visited  upon  Patrick*  The  switch  used  was  not  an  inappro- 
priate weapon  for  a  boy  of  Patrick's  age  and  apparent  vigor. 
Patrick's  offense  as  a  breach  of  good  deportment  in  a  school  was 
not  one  to  be  overlooked  or  treated  lightly.  It  was  calculated, 
and  was  most  likely  intended,  to  humiliate  Vanvactor  in  the 
presence  of  his  pupils,  and  its  tendency  was  to  impair  his  in- 
fluence in  the  government  of  his  school.  The  motive  was 
apparently  revenge  for  having  been  required  to  stand  by  the 
stove  for  a  time,  as  a  punishment  for  a  previous  violation  of 
good  order.  When  the  alternative  of  leaving  the  school  or 
taking  a  whipping  was  presented  to  him,  Patrick  did  not  object 
to  it,  either  as  unreasonable  or  unjust.  After  consultation  and 
mature  deliberation,  he  decided  to  accept  a  whipping,  on  condi- 
tion that  it  be  administered  privately.  In  a  spirit  of  evident 
forbearance,  the  request  thus  implied  was  acceded  to.  With  all 
these  preparations  in  view,  Patrick  had  no  reason  to  expect  that 
the  chastisement  would  be  a  merely  formal  and  painless  cere- 
mony. The  legitimate  object  of  chastisement  is  to  inflict  punish- 
ment  by  the  pain  which  it  causes  as  well  as  the  d^radation 
which  it  implies.  It  does  not,  therefore,  necessarily  follow, 
that  because  pain  was  produced,  or  that  some  abrasion  of  the 
skin  resulted  from  a  switch,  a  chastisement  was  either  cruel  or 
excessive.  When  a  proper  weapon  has  been  used,  the  character 
of  the  chastisement,  with  reference  to  any  alleged  cruelty  or  ex- 
cess, must  be  determined  by  the  nature  of  the  offense,  the  age, 
the  physical  and  mental  condition,  as  well  as  the  personal  attri- 
butes, of  the  pupil,  and  the  dei>ortmant  of  the  teacher,  keeping 
in  view  the  presumptions  to  which  we  have  alluded.  All  the 
eirciimstances  lead  us  to  the  conclusion  that  if  Vanvactor  really 
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gave  harder  blows  than  ought  to  have  been  given,  the  error  was 
ooe  of  judgment  only,  and  hence  not  one  of  improper  or  unlaw- 
ful motive.  The  statement  of  Patrick  that  Vauvactor  laid  on 
the  blows  hardy  as  if  he  was  angry,  was,  when  exphiined  and 
taken  in  connection  with  other  evidence  as  stated,  too  trivial  to 
materially  conflict  with  the  conclusion  thus  reached.  It  must 
be  borne  in  miud  that  Patrick  was  not  [leremptorily  required  to 
submit  to  corporal  punishment,  but  that  he  accepted  that  kind 
of  punishment,  with  all  its  unpleasant  consequences,  in  pre- 
ference to  a  milder  and  latterly  a  much  more  usual  and  more 
approval  method  of  enforcing  discipline  in  the  schools  when 
grave  offenses  are  committed,  and  that  he, made  no  complaint  or 
protest  at  the  time  the  blows,  since  complained  of,  were  given : 
Fertidi  v.  Midicner^  111  Ind.  472, 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial. 


Under  proper  circumsUnces  a 
teadier  is  authoriied  to  inflict  a  rea- 
sonable corporal  punishment  upon  the 
pupil.  This  doctrine  is  fully  sustained 
by  the  authorities:  3  Green.  Et., 
{63 ;  Suae  ▼.  Mixner,  45  la.  248 ;  s. 
C.24  Am.  Kep.769;  2  Kent.  Cora. 
169, 170 ;  OmmonvoeaUh  t.  Handallf  4 
Gray  (Maw.)  36  ;  Lander r.  Seaver,Z2 
Vt.  114;  Baldwin  r.  State,  Ct.  App. 
Tex.,  March  9,  1887  ;  Stanfield  v. 
StaU,  43  Tex.  167 ;  Dotvlen  ▼.  StateM 
Tex.  App.  61 ;  Pattenon  ▼.  Kutter,  78 
Maine,  509 ;  for  collection  of  English 
authorities  see  note  to  Fitxgerald  v, 
Northeote,  4  Fos.  &  Fin.  663  ;  Cooley 
on  Torts,  170,  172,  288;  Cooley'a 
Const.  Lira.  (5th  ed.)  417,  841.  The 
tendency  of  modem  authority  is  to 
restrict  rather  than  enlarge  the  power 
of  the  teacher  in  this  respect,  the  bru- 
tal and  savage  methods  of  punishment, 
formerly  tolerated,  are  fast  disappear- 
ing  under  the  refining  influences  of 
modern  civilisation.  See  Cooley's 
Blackstone,  page  453,  top,  note  15. 

The  books  commonly  assume  that 
the  teacher   has  the  same  right  to 


chastise  the  pupil  as  the  parent  haa 
the  child:  1  lUsh.  on  Crini.  L.  (2d 
cd.),  {  886  ;  1  Hawk.  P.  C.  (6th  ed.)c. 
60,  {  23.  '*  According  to  the  old  Ro- 
man law,  the  father  was  privileged, 
under  certain  circumstances,  to  kill  or 
abandon  his  new-born  child:**  2 
Whart.  Crlm.  L.,  {  1563,  p.  403  ;  2 
Kent.  203;  1  HI.  Com.  453;  8choul- 
dcrs  Dom.  Rel.  (3d  ed.),  {  244,  p.  336. 
Many  authorities  advocate  the  doc- 
trine that  the  teacher  stands  tn^oco  po- 
reniig:  Danenhoffer  v.  State,  69  Ind. 
295,  209;  p.  r.  35  Am.  Rep.  216; 
Ciftn,  V.  Seed,  5  Penna.  L.  J.  Rep.  78  ; 
State  T.  Pendcrgran,  2  I>eT.  A  Bat. 
365  ;  8.C.  31  Am.  Dec.  416  ;  FiiMger- 
aid  r,  Northrote,  A  Fos.  &  Fin.  656; 
StaU  ▼.  Burton^  46  Wia.  150 ;  8.  c. 
30  Am.  Rep.  706;  8.  c.  18  Am.  L. 
Reg.  (N.  S.)  233,  note,  23i;  lieeves 
Dom.  Rel.  28S ;  Ihritagt  v.  Dodge,  8. 
Ct.N.  II.,  March  11,  1S87.  Bishop 
says  that  the  authority  of  the  teacher 
"  will  seldom  quite  equal  the  parental 
right  -r  1  Bish.  Crim.  Law  (7th  ed.), 
{886. 
Reeves,  Domestic  Relations,  likens 
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a  teacher  to  a  poblic  officer.  This  is 
dbapproved  in  Lander  y,  Seartr^  32 
Vt.  122.  '^  In  no  proper  lenae can  be  be 
deemed  a  pnblicoffiL'er,  exercising  bj 
Tirtue  of  his  o6ice,  discretionary  and 
quicui  judicial  powers/'  Blackstone 
■ars  that  **  the  master  is  in 
loco  parealu  and  has  such  a  por- 
tion of  the  powers  of  the  parent  com- 
mitted to  his  charge  as  may  be  n^et' 
mnf  to  answer  the  purpo9e»  for  which  he 
i$  emplofed.  This  power  must  be  tem- 
perately exercised  and  no  schoolmas- 
ter should  feel  himself  at  liberty  to 
administer  chastisement  coextensive 
with  the  parent"  Tliis  language  is 
approved  in  Lfmder  t.  Scaver.  In 
England,  in  the  time  of  Edward  IV, 
the  relation  of  the  teacher  appeared 
to  be  that  of  a  temporary  guardian : 
Yearbook,  7  Edward  IV ;  and  it  was  at 
one  time  questioned  whether  a  school- 
master might  chastise  his  pupil : 
Yearbook,  2  Edwanl  IV.  Hawkins 
places  the  parent  and  child,  master 
and  servant, and  schoolmaster  and  pu- 
pil, upon  the  same  footing :  Hawk.  PI. 
Cro.  1-30,  and  this  seems  to  be  borne 
out  by  many  early  cases:  Atbery  t. 
Jamen,  Vent.  70 ;  Newman  t.  Bennett, 
2Ch.  Rep.  19'>;  Penn  v.  Ward,  2  C. 
M.  R.  338;  Lamb  t.  BumOt,  1  Cro. 
A  J.  291. 

Whether  the  relation  of  the  teacher 
to  his  pupil  is  identical  with  that  of 
the  parent  to  his  child,  it  appears  clear 
that  it  is  analogous  to  that  relation, 
being  leas  confidential  perhaps. 

It  is  the  duty  of  the  teacher  to 
maintain  good  diicipline  in  the  gov- 
ernment of  his  pupils,  to  quicken  the 
interest  of  the  slothful,  to  arouse  the 
indolent  from  their  lethargy,  to  curb 
the  impetuous  and  to  subdue  and  con- 
trol the  stubborn.  That  this  duty  may 
be  fulfilled,  th:  taskmaster  should  be 
clothed  with  authority  to  inflict  cor* 
poral  punishment  when,  in  hii  judg- 
ment, it  is  necessary  and  the  best  and 


most  efl*ectiTe  means  of  enforcing  the 
rules  of  school  and  advancing  tlie  pu- 
pil, provided  the  punishment  be  rea- 
sonable; and  ordinarily,  malice  or 
wickedness  are  necessary  to  render  the 
teacher  liable  criminallv:  Common- 
wealth  V.  Seed,  6  Pa.  L.  J.  Rep.  78,  80. 

*'  In  the  school,  as  in  the  family, 
there  exists  upon  the  part  of  the  pu- 
pil the  obligzition  of  obedience  to 
lawful  commands,  subordination,  civil 
deportment,  respects  for  the  i  ights  of 
other  pupils  and  fidelity  to  duty. 
These  obligations  are  inherent  in  any 
proper  school  system,  and  constiuite, 
so  to  speak,  the  common  law  of  the 
school.  Every  pupil  is  presumed  to 
know  thb  law,  and  is  mibiect  to  it, 
whether  it  has  or  has  not  been  re-en- 
acted by  the  district  board  in  the  form 
of  written  rules  and  regulations:** 
SlaU  V.  Burton,  45  Wis.  150;  Ap- 
proved in  Danenhcffrr  v.Siffilc,G9  Ind. 
295,  299.  ^'The  legal  objects  and 
purposes  of  punishment  in  schools  are 
like  the  object  and  purp'tse  of  the 
State  in  punishing  its  citizen.  They 
are  three-fold :  first,  the  reformation 
and  highest  good  of  the  pupil:  sec- 
ond, thee:iforcement  and  maintenance 
of  correctdisciplinein  the  school ;  and 
third,  as  an  example  to  like  evil- 
doers:*' Approved  instruction,  in 
State  V.  Mizner,  50  la.  145,  149. 

The  character  and  interest  of  the 
teacher,  combined  with  the  refinement 
which  education  gives  to  the  human 
mind  in  aofteniog  the  heart,  like  pa- 
rental love,  is  generally  found  a  suffi- 
cient protection  for  the  children.  But 
if  these  fail,  the  law  afibrds  ample  pro- 
tection against  cruelty  and  oppression, 
while  it  is  a  shield  to  those  who  have 
done  their  duty  :  Qmh.  v.  Seed,  5  Pa. 
L.  J.  Rep.  78,  82. 

In  Reg,  v.  Hojiieif,  2  Fos.  &  Fin. 
206,CocKBrRN,  C.  J.,  stated  the  Eng- 
lish view,  in  his  charge  to  the  jury, 
■•  follows:     **  Bj  the  law  of  Eng- 
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land,  a  parent  or  ichoolmaster  (who 
for  this  purpose  represent:!  the  parent 
and  has  the  parental  authority  dele- 
gated to  him),  may  for  the  purpose  of 
correcting  what  is  evil  in  the  child, 
inflict  moderate  and  reasonable  cor- 
poral punishment,  always,  however, 
with  this  condition :  that  it  is  moder- 
ate and  reasonable.  If  i(  be  admin- 
istered for  the  i^ratificatioD  of  passion 
or  of  rage,  or  if  it  be  iiiimo  lerate 
and  ezcessive  in  its  nature  or  degree, 
or  if  it  be  protracted  beyond  the 
child's  pow«*r  of  endurance,  or 
with  an  instrument  unfitted  fur  the 
piir^KMie  and  calculated  to  produce 
danger  to  life  or  limb;  in  all  such 
casea,  tlie  punishment  is  excessive, 
the  violence  is  unlawful,  and  if  evil 
consequences  to  life  or  limb  ensue, 
then  the  (lerson  inflicting  it  in  answer- 
able to  the  law,  and  if  death  ensues 
it  will  be  at  least  manslaughter.*' 

The  teacher  is  not  bound  to  heed 
the  instructions  not  to  whip  his  child. 
A  father  may  not  so  far  interfere  with 
the  workings  of  the  school :  SUite  v. 
Von  Strang  (Tenn.),  3  Leg.  Rep.  19. 
A  father  may  delegate  his  authority 
over  his  child  to  the  schoolmaster:  2 
Kent  Com.  169,  llO;Steifena  v.  Fat- 
•eft,  27  Me.  26G,  2'^0 ;  S^ate  v.  Pender* 
grau,  2  Dev.  &  Bat.  (N.  C.)  3G>;  but 
it  seems  that  a  scho'tlmaster  cannot 
delegate  his  authority  to  punish: 
Reeves  Dom.  Rcl.  (3d  ed.)  375. 
While  a  father  may  delegate  his  au- 
thority, he  cannot  authorize  exces- 
sive chastisement;  not  having  pos- 
sessed that  right  himself,  he  cannot 
delegate  it :  lUg,  v.  Hopley,  2  Fos. 
&  Fin.  202. 

Where  a  pupil  continues  to  attend 
school  after  having  attained  the  uge 
of  21  years,  he  thereby  forfeits  any 
rights  he  might  have  by  reason  of  his 
majority,  and  may  be  punished  for 
violation  of  the  school  rules  the  same 
as  though  he  were  a  minor :  Stevens 


V.  Fauett^  27  Me.  26G ;  Slate  v.  Miner, 
45  la.  248 ;  s.  r.  21  Am.  Rep.  709. 

Where  excessive  violence  is  shown, 
as  where  it  produces  death,  the  teach- 
er's motive  is  immaterial:  Reg,  v. 
HopUy,  2  Fos.  &  Fin  202;  Whart.on 
Ilom.  (2d  ed.),  {  165.  The  question 
of  exceseiive  punblimeut  is  not  af- 
fected by  the  motive  or  intent  of  the 
master:  Lander  v.  Seavn;  32  Vt. 
114,124.  When  the  correction  ad- 
ministered, is  not  in  itself  immotler- 
ate  and  therefore  beyond  the  author- 
ity of  the  teacher,  its  legality  or  il- 
legality must  depend  entirely  upon 
the  quo  animo  with  which  it  is  ad- 
ministered. Within  the  sphere  of 
his  authority,  the  roaster  is  the  judge 
when  correction  isreqtiired  and  of 
the  degree  of  c<»rrection  neci*ssary, 
and  like  all  others  intrusted  with  a 
discretion,  he  cannot  be  made  penally 
responsible  for  error  of  judgment, 
but  only  for  wickedness  of  purpose : 
Sl'ile  V.  Pendergra§»,  2  Dev.  &  Bat. 
(X.  C.)  3J5,  366;  Cbw.  v.  Seed,  5  Pa. 
L.  J.  Rep.  78, 80. 

The  punishment  most  be  inflicted 
for  some  specific oflense.  *'  In  no  case 
can  the  punishment  be  justified,  un- 
less it  is  inflicted  for  Nome  definite  of- 
fense or  oflfeuses  which  the  pupil  has 
committed  and  the  pupil  is  given  to 
understand  what  he  or  she  are  being 
punished  for.  Punishment  inflicted 
when  the  reason  of  it  is  unknown  to 
the  punished,  is  subversive  and  not 
promotive  of  the  true  objects  of  pun- 
ishment and  cannot  be  justified:" 
State  V.  JITi'snrr,  50  la.  14\  149.  If 
the  pupil  does  not  know  why  the 
punishment  is  inflicted,  it  is  unreason- 
able to  look  for  reformation  there- 
from. Just  the  contrary  result  might 
be  expeced.  This  rule  docs  not  re- 
quire the  teacher  to  state  to  the  pupil 
in  clear  and  distinct  terms  the  oflense 
fdr  which  she  or  he  is  punished.  It 
only  requires  that   the   pupil,  as  a 
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reasonable  being,  shonld  understand 
from  what  occurredi  for  what  the 
punishment  is  inflicted.  Where  a 
pupil  has  been  habitually  refractorj 
and  disobedient,  the  teacher  in  pun- 
ishing him  for  a  particular  offen:»ey 
may  talie  into  consideration  his  hab- 
itual disobedience,  and  it  is  not  ne- 
cessary that  he  should  inform  the 
pupil  at  the  time,  that  be  is  being 
punished  for  his  past  as  well  as  his 
present  misconduct:  Sheehan  t. 
Sturgts,  53  Conn.  481,  484. 

In  the  nature  of  the  case,  it  is  rery 
difficult  to  determine  with  exact  pre- 
cision when  a  teacher  has  exceeded 
the  bounds  of  moderation.    That  cor- 
rection which  will  be  considered  by 
some  as  unreasonable,  will  be  viewed 
by    others   as   perfectly  reasonable. 
What  may  be  considered  by  some  a 
Tenial  folly,  to  which  none,  or  rery 
little,  correction  ought  to  be  applied, 
by  others  will  be  considered  as  an 
ofiense   that    requires   very    severe 
treatment.    In  deciding  questions  of 
discipline,  the  teacher  acts  judicially, 
and  is  not  to  be  made  liable,  either 
civilly  or  criminally,  unless  he  has 
acted  with  express  malice  or  been 
guilty  of  such  exoessire  punishment 
that  malice  may  be  fairly  implied. 
All  presumptions  favor  the  correct- 
ness and  justice  of  the  action :    Coo- 
lers Const.    Lim.  (5th  ed.)  417, 341 ; 
Cooley  on  Torts,  171, 172,  280;    Anr 
dermm  T.  StaU^  3  Head  (Tenn.)  455, 
457;  DowUn  r.StaiCj  14  Texas  A  pp. 
61,  65.     A  teacher  "is  a  judge  oi 
limited  authority,  not  an  autocrat :'' 
Cooley  on  Torts,  28S.    As  a  teacher 
acts  in  a  judicial  capacity  when  he 
corrects,  he  is  therefore  not  liable  for 
errors  of  opinion:      Reeves,   Dom. 
Rel.  (3ded.)  420.    But  a  teacher  in 
inflicting  corporal  punishment,  should 
exercise  reasonable  judgment  and  dis- 
cretion  and  be  governed  as   to  *he 
mode  and  severity  of  the  punishment 


by  a  consideration  of  the  nature  of 
the  ofiense,  the  age,  size,  eta,  of  the 
oflender :  Com.  v.  Bandall^  4  Gray, 
30;  Lander  v.  Seattr,  32  Vt.  114 ;  ^». 
denon  v.  Stale,  8  Head  (Tenn.)  455; 
Cboper  v.  MeJmnkin,  4  Ind.  290. 
Where  the  teacher  acts  without  the 
exercise  of  reasonable  judgment  and 
discretion,  he  is  guilty  of  an  assault 
and  battery,  but  when  he  acts  in  good 
faith,  he  is  not  liable  for  an  error  of 
{udgment  as  to  when,  and  to  what  ex- 
tent punishment  is  necessary,  ''lie 
is  not  required  to  be  infallible  in  his 
judgment.  He  is  the  judge  to  de- 
termine, and  to  what  extent, correc- 
tion is  necessary ;  and  like  all  others 
clothed  with  a  discretion,  be  cannot 
be  made  personally  responsible  for  an 
error  in  judgment,  when  he  has  acted 
in  good  faith  and  without  malice :" 
HeritagtY.  Dodge^B.Ci.  K.  H.,  March 
11, 1887. 

The  law  has  not  undertaken  to  pre- 
scribe stated  punishment  for  particular 
oflenses,  but  has  contented  itaclf  with 
the  general  grant  of  power  of  moderate 
correction,  and  hasconfided  the  grada- 
tion of  punishment  within  the  limits 
of  this  grant,  to  the  discretion  of  the 
teacher.    The  line  which    separates 
moderate  correction  from  immoderate 
punishment,  can  only  be  ascertained 
by   reference  to  general  principles. 
All  the  decisions  upon  the  subject, 
sanction  the  use  of  corporal  puuisli- 
ment.    While  corporal  punishment  is 
thus  countenanced,  the  tendency  of 
public  sentiment  and  the  general  tone 
of  the  decisions  tend  towards  its  final 
abolishment,  and  it  is  evident  that  this 
mode  of  punishment  will  eventually 
disappear  from  the  schools,  as  it  has 
already  disappeared  from  the  list  of 
punishment  of  crimes.    8ee  Ilutton  v. 
Slate,  Ct.  App.  Texas,  May  25,  1887 ; 
1  Bish.  Crim.  L.  (7th  ed.),  {  886. 

Punishment    with    a    rod    which 
leaves  marks  or  welts  on  the  person  oi 
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the  pupil  for  tiro  months  mfierirards, 
or  much  less  time,  is  immoderate  and 
ezoetsive:  Siale  t.  Wantr^  50  Iowa,  145. 
But  the  fact  of  Iea?iag  temporary 
marks  alone,  has  been  held  not  to  be 
sufficient :  Slatt  w,  Pendergranf2  Dey.  A 
Bat.  (N.  C.)  36j,  367 ;  the  injury  must 
have  been  permanent:  Sttte  r.  Afford^ 
6S  N.  C.  3:22.  Perhaps  this  ease  goes 
too  far  in  fiiTor  of  the  teacher.  In 
Reg.  T.  HopUg,  2  Fos.  A  Fin.  202,  the 
schoolmaster  reoeired  the  father's  as- 
sent to  beat  the  child,  a  boy  thirteen 
or  fourteen  years  old,  to  iobdue  his 
alleged  obstinacy.  He  be  it  the  boy 
two  and  one-half  hours,  secretly,  in 
the  night,  with  a  thick  stick,  which 
resnltod  in  the  boy*s  death.  He  was 
held  liable  to  the  charge  of  man* 
slaughter :  Wharton  on  Hom.  (2d 
ed.),  i  165.  It  is  said  that  the  ques- 
tion of  excessiTe  punishment  is  one 
of  fact  for  the  jury :  Sheeham  t.  Sturgea, 
53  Conn.  481;  and  that  the  teacher 
should  have  the  benefit  of  the  doubt : 
LamUr  t.  Smer,  82  Vt.  114,  124. 
Whether  a  raw  hide  is  a  proper  in- 
strument of  punishment  is  a  question 
for  the  jury.  Eridenoe  to  show  that 
it  was  used  in  other  schools  in  the 
Ticinity  is  admissible  to  rebut  the 
charge  of  .nalice :  Id.  The  teacher 
b  not  justitiable  in  inflicting  such 
corporal  punishment  as  ''all  hands 
would  pronoufioe  excess! re.  The 
proper  test  is  the  reasonable  judgment 
of  reasonable  men:"  PaUamn  v.  XiU' 
ter^  78  Me.  509 ;  B.  c.  57.  Am.  Itep. 
818. 

As  the  teacher  has  power  to  make 
rerisonable  rules  and  regulations  fur 
the  proper  go?ernraent  of  the  school, 
he  may  punbh  the  pupils  for  Tiolat- 
ing  them:  Sheekan  t.  SlurgeSf  53 
Conn.  491.  He  may  also  punish  for 
disobedience  to  lawful  and  reasonable 
command:  Daynenkoffer  t.  SuUef69 
Ind.  295  i  8.  c.  3  >  Am.  Hep.  216.  But 
the  teacher  cannot  punish  the  pupil 
Vol.  XXXVI.-57 


for  not  doing  something  the  parent 
has  requested  the  pupil  to  be  excused 
from  doing.  The  remedy  in  such 
case  is  not  corporal  punishment,  but 
expulsion :  Stale  y,  J/uaer,  40  Iowa, 
115, 152;  Morrow  y.  Wood,  35  Wis. 
59.  It  seems  that  the  authority  of 
the  teacher  in  this  respect  is  limited 
to  cases  of  misconduct;  hence  pun- 
ishment cannot  be  inflicted,  unless 
where  educition  is  by  law  compul- 
sory, to  compel  pursuance  of  any  par- 
ticular line  of  study:  HuliaonT,  Pbtt^ 
79  111.  567;  Morrow  r.  Wood,  35  Wis. 
59;  8.  c.  13  Am.  L.  Reg.  (X.  S.)  692. 
A  pupil  may  be  punished  fur  Tiolating 
the  rules  against  swearing  and  quar- 
reling :  Zkaking  t.  Oo9e,  85  Mo.  485 ; 
8.  c  55  Am.  Rep.  3S7;  or  against 
fighting:  HutUm  r.  Slate,  iupra ;  or 
for  refusing  to  render  an  excuse  oi 
absienoe  from  school  without  leare : 
Danenhoffer  ▼.  SiaU,  69  Ind.  295;  or 
for  disturbing  the  school  by  making 
a  noise  resembling  a  cough,  an  act 
of  contempt  and  defiance  of  the 
teacher's  authority:  Heritage  t. 
Dodge,  eupra;  or  for  refusing  tosolre 
examples  in  arithmetic  at  home: 
Balding  t.  SiaU,  Ct.  App.  Texas, 
March9,18S7. 

The  causes  for  which  punishment 
may  be  inflicted,  are  Tory  clearly  and 
succinctly  stated  by  the  Supreme 
Ci>urt  of  Vermont  in  Lander  r.  Searer^ 
32  Vt.  114,  121 :  **  Acts  done  to  de- 
face or  injure  the  school-room,  to  de- 
stroy the  boobs  of  scholars  or  the 
books  or  apparatus  for  instruction,  or 
the  instruments  of  punishment;  lan- 
guage used  to  other  scholars  to  stir 
up  disorder  and  insubordination,  or  to 
heap  odium  and  disgrace  upon  the 
master;  writings  and  pictures  placed 
so  as  to  suggest  eyil  and  corrupt 
language,  images,  and  thoughts  to  the 
youths  who  must  frequent  theschocl; 
all  such  and  similar  acts  tend  directlr 
to  impair  the  usefulness  of  the  schooig 
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tbe  welfaM  of  the  achoUn,  ind  the 
authority  of  the  master.  Bj  common 
oouent  and  bj  the  on'vrenal  custom 
in  oar  New  England  schools,  the 
master  has  alwajs  been  deemed  to 
hare  the  right  to  punish  such  oflenses. 
finch  power  Is  essential  to  the  preser- 
vation of  order,  deoencj,  decorum,  and 
good  goTemment  in  school." 

A  rule  against  truancy  is  a  reason- 
able rule:  King  t.  Jtfftr$on  CUy, 
71  Mo.  628 ;  36  Am.  Bep.  499 ;  Bar- 
diek  T.  Babeoek,  81  Iowa,  562,  567. 
The  soperrision  and  control  of  the 
master  OTer  the  scholar  extends  from 
the  time  he  leaTcs  home  to  attend 
school  till  he  returns  home  from 
school,  espedallj  where  the  ofiense 
has  a  direct  and  immediate  tendency 
to  iqjnre  the  school  and  bring  the  mas- 
tSsr's  authority  into  contempt :    Lom' 


derr.Seaver,  92  Vt.  114.  In  Bald- 
ing ▼.  SuU€j  nprOf  it  is  held  that  the 
teacher  may  require  preparation  of 
lessons  at  home  by  the  pupil.  The 
authority  and  control  of  the  teacher 
over  the  pupil,  outside  of  the  school- 
room, is  tersely  stated  by  the  Supreme 
Court  of  Miflsonri,  as  follows:  "If  the 
eflect  of  acts  done  out  of  the  school- 
room, while  the  pupils  are  returning 
to  their  homes,  and  before  parental 
control  is  resumed,  reach  within  the 
school -room,  and  are  detrimental  to 
good  order  and  the  best  interests  of 
the  scliool,  no  good  reason  Is  per- 
ceiyed  why  such  acts  may  not  be  for- 
bidden and  punishment  inflicted  on 
those  who  commit  them :"  Detkintv, 
Gose^  86  Mo.  485 ;  B.  c.  55  Am.  Bep.  387. 

B.E.  Black. 
St.  Lows,  Mo. 


Qmrtof  Chancery  of  New  Jereejf. 

WESTOOTT  e.  MIDDLETOK. 

The  borden  of  showing  that  an  undertaker's  establishment,  in  whidi  he 
keeps  coffins,  ice-boxes,  and  cases  in  which  he  preserres  the  bodies  of  the  dead, 
and  in  the  rear  of  which  he  cleanses  and  dries  such  boxes,  b  a  nuisance^  is  on 
the  oomplainanC 

Such  an  establishment  in  a  populous  place  is  not  a  nuisance. 

That  a  single  person  of  a  most  sensitive  taste  on  the  subject  is  seriously  dis- 
turbed thereby,  and  no  others  are  called  who  have  been  annoyed,  a  cascf  is  not 
made  requiring  the  interference  of  the  court. 

Physical  discomfort  arising  from  a  morbid  taste  or  an  excited  imagination, 
as  distinguished  from  such  discomfort  arising  through  the  organs  of  sense 
common  to  all,  Is  not  enough  to  justify  the  court  in  closing  such  an  e8tabliah> 
■Mnt 

(SgUabm  kg  OU  Gbnrt) 

Bill  for  permanent  injunction. 

J.  J.  Orandattf  for  complainant. 
K  A.  Armetrang,  for  defendant 

BiBDy  V.  C. — ^The  parties  to  this  controversy  own  adjoining 
lo*s  in  the  city  of  Camden.  The  complainant  occupies  his  as  a 
dweliin^house  and  for  offices.    The  defendant  occupies  the 
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basement  and  first  floor  of  bis  dwelling  to  carry  on  tbe  business 
of  ao  undertaker^  using  the  front  room  as  an  oiSoey  the  second 
room  as  a  place  to  keep  suppliesyand  the  second  and  third 
stories  with  his  family.    On  the  lot  of  the  defendant,  back  of 
die  first  and  second  rooms,  is  a  kitchen  or  eztensioui  between 
which  and  the  lot  of  the  defendant  is  an  open  space  going  back 
to  the  rear  of  the  lot,  which  is  180  feet  deep.    In  this  open 
space  is  a  hydrant    The  cellar  of  the  defendant  is  used  for 
storing  lumber,  which,  as  occasion  requires,  he  takes  out  in  tlie 
rear,  through  this  o|ien  space,  to  a  shop  which  is  at  the  extreme 
rear  end  of  his  lot,  th'  .e  to  be  used  in  making  boxes.  The  com- 
plaint is  that  the  defendant  is  guilty  of  maintaining  a  nuisance 
in  the  maintenance  of  this  business  of  undertaking,  and  that  the 
complainant  is  entitled  to  the  aid  of  this  court  in  being  relieved 
therefrom.    Tliere  is  a  charge  that  the  defendant  disturbs  the 
complainant  in  the  manufacture  of  Ixixes.    This  point  is  prac- 
tically abandoned.    But  the  complainant  insists,  in  the  first 
place,  that  this  business  is  carried  on  in  an  unlawful  manner ; 
and,  in  the  second  place,  that  the  defendant  has  no  right  to  carry 
on  this  business  where  he  does.     The  proof  shows  that  the  de- 
fendant buries  from  100  to  150  persons  a  year,  and  the  vehicles 
which  he  uses  for  that  purpose  are  driving  to  and  from  his 
place  of  residence  about  four  times  in  every  case ;  so  that  from 
five  to  six  hundred  times  during  the  year  the  complainant  has 
the  opportunity,  if  he  attends  thereto,  to  be  reminded  that  death 
lias  taken  place,  that  some  one  is  a  corpse,  and  that  preparations 
are  being  made  for  the  funeral ;  or  that  some  one  has  just  been 
buried.     In  every  such  case  the  defendant  uses  a  large  box  in 
which  the  corpse  is  preserved,  as  far  as  possible,  from  decompo- 
sition,  by  use  of  ice  in  another  Ik>x,  made  of  tin,  which  is 
placed  directly  over  the  corpse.     Formerly  the  tin  box  opened 
underneath,  by  a  tube  running  down  through  the  box  containing 
the  body,  to  carry  off  the  water  as  the  ice  melted.     This  is  now 
dispensed   with,  so  that  there  is  no  connection    whatsoever 
between  the  ice  and  the  corpse.    These  boxes  which  are  so  used 
to  preserve  the  body  are  taken,  afler  the  burial,  to  the  residence 
of  the  defendant,  through  his  ofiice  and  store  to  the  rear  thereof; 
and  in  this  narrow  space,  by  the  side  of  the  hydrant,  are  often 
washed,  and,  if  not  washed  there,  are  washed  further  back  in 
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the  yard.  They  have  been  allowed  to  remain  there  for  an  hour, 
and  BometimeB  longer;  occasionally  all  night.  The  oomplaiu- 
ant  insists  that  he  has  several  times  noticed  offensive  odors  from 
those  boxes,  which  have  greatly  distressed  him,  and  given  him 
alarm.  Indeed,  it  may  be  said  that  there  is  no  doubt  but  that 
the  complainant  has  been  frequently  exercised  in  his  mind  on 
account  of  tlie  presence  of  these  boxes,  which  have  been  recep- 
tacles of  the  dead ;  nor  is  there  any  doubt  but  that  be  has  ob- 
served offensive  odors,  but  whether  from  tiiese  boxes  or  not  is 
not  so  clear  to  my  mind.  There  were  odors  arising  from  that 
locality,  but  the  defendant  insists  that  they  came  from  a  drain 
which  he  found  to  be  choked  up  on  two  occasions,  and  that  after 
the  drain  had  been  opened  and  cleansed  there  were  no  longer 
any  odors.  The  complainant  insists  that  these  odors  were  of 
the  character  that  he  says  they  were,  because  flies  were  attracted 
there  in  great  numbers,  among  which  was  what  is  known  as  the 
blow-fly,  which  is  supposed,  according  to  the  testimony,  more 
likely  to  be  attracted  to  places  where  there  is  animal  decompo- 
sition than  the  ordinary  fly. 

The  defendant  admits  the  use  of  his  premises  for  the  purposes 
alleged  in  the  bill.  He  also  admits  placing  the  boxes  referred 
to  immediately  in  the  rear  of  the  main  part  of  his  house,  and 
by  the  hydrant  in  question,  and  of  cleansing  them  tliere ;  but  he 
infflsts  that  they  were  never  allowed  to  remain  there  any  longer 
than  was  necessary  before  they  were  thoroughly  cleansed  and 
dried,  and,  when  cleansed  and  so  dried,  were  immediately  taken 
away  and  put  under  cover.  He  says,  also,  that  he  never  takes 
to  this  place  of  business  any  box  which  has  been  usetl  in  case 
the  corpse  was  of  a  person  who  had  died  of  any  contagious  dis- 
ease without  first  thoroughly  cleansing  the  box.  The  defendant 
has  also  shown  that  on  two  occasions  the  drain  referred  to  was  so 
stopped  up  as  to  produce  offensive  odors,  which  were  not  per- 
ceived when  the  drain  was  open.  So  that,  after  the  fullest  con- 
sideration, my  mind  is  led  to  the  conviction  that  the  odors  com- 
plained of  may  have  arisen  from  some  other  source  than  that 
alleged  by  the  complainant.  In  other  words,  I  am  not  satisfied 
that  the  defendant  has  conducted  his  business  in  such  an  unlaw- 
ful manner  as  to  cause  any  undue  annoyance  or  discomfort  to 
the  complainant. 
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But  the  further  oontenUoiiy  that  the  buBioefls  itself  id  a  nui- 
flanoe,  is  of  great  iinportanoey  and  cannot  be  paaaed  by  without 
the  fullest  oonstderation*  The  claim  is  that  it  is  impoosible  to 
carry  on  a  business  of  this  character  without  constant  liability 
to  communicate  diseases  to  tliose  who  reside  in  the  neighborhood, 
and  that  this  liability  creates  dread,  discomfort,  and  apprehen- 
sion, which  abridges  the  rights  of  property.  It  is  insisted  that 
the  deadly  spore  will,  in  spite  of  tlie  utmost  precaution,  be  car- 
ried about  in  such  vessels,  and  are  liable  to  be  dislodged  and  to 
be  communicated  to  the  nearest  inhabitant  at  any  moment,  im- 
pregnating them  with  the  seeds  of  death. 

In  the  first  place,  admitting  the  possibility  of  danger  lurking 
in  every  box  when  the  person  buried  therefrom  has  died  of  a 
contagious  disease,  what  is  the  duty  of  the  court?  Should  the 
court  say  that  such  business,  however  lawful,  cannot  be  carried 
on  in  a  populous  part  of  the  city  ?  I  am  not  prepared  to  assent 
to  that  doctrine.  It  is  quite  clear,  to  my  nind,  that  this,  like 
many  other  occupations,  may  be  so  conduded  as  to  be  a  nui- 
sance. For  example,  a  grocer  might  allow  his  v^ctables  to  de- 
cay in  such  quantities,  and  in  such  localities,  upon  his  premises, 
as  to  do  infinite  harm  to  his  neighbors,  and  subject  him  to  the 
penalties  of  the  law,  or  to  the  restraint  of  a  court  of  equity. 
The  same  may  be  said  of  the  vendor  of  meats ;  so  n^ligent 
might  he  be  as  to  scatter  disease  and  death  to  multitudes.  But 
because  these  things  are  poHsible,  or  may  occasionally  happen,  it 
is  not  pretended  for  a  moment  tliat  it  is  unlawful  to  carry  on  the 
grocery  business,  or  to  vend  meats,  in  populous  parts  of  our 
cities.  It  seems  to  rae  that  the  same  reasoning  may  be  applied, 
with  great  certainty,  to  the  busineas  of  undertaking.  It  may  be 
carried  on  so  negligently,  with  such  indifferent  r^ard  to  the 
rights  and  feelings  of  others,  as  to  be  not  only  an  ofiense  to  the 
tender  sensibilities  of  the  intelligent  and  refined,  but  to  be  a 
direct  menace  to  the  health  and  open  violation  of  the  civil 
rights  of  all  residing  in  the  neighborhood.  Now,  as,  in  the  cases 
supposed,  there  is  a  remedy  which  does  not  go  to  the  destruction 
of  the  occupation,  but  which  at  tlie  same  time  protects  the  rights 
of  others  in  the  comfortable  enjoyment  of  their  property,  so  in 
the  case  in  hand,  it  seems  to  roe  most  clear  that  the  court  has  it 
within  its  power  to  prevent  the  misapplication  of  a  legal  right, 
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and  that  to  go  further  woald  be  a  destruction  of  that  legal  right 
The  law  means  to  protect  every  one  in  the  enjoyment  of  such 
rights^ — ^in  the  enjoyment  of  his  health,  as  well  as  in  the  enjoy- 
ment of  his  property,  on  the  one  hand  :  and,  on  the  other,  in 
the  enjoyment  of  his  legitimate  vocations,  as  well  as  in  the  pos- 
session of  his  property.  The  defendant  has  a  right  to  the  pos- 
session of  his  property ;  and  to  carry  on  a  legitimate  business 
there  in  a  lawful  manner  is  an  equally  sacred  right.  Is  the 
business  in  which  the  defendant  is  engaged  a  lawful  one?  To  a 
certain  extent  that  is  not  disputed.  Has  he  a  right  to  carry  it 
on  on  the  premises  which  he  owns  and  occupies?  He  certainly 
has,  unless  it  unreasonably  interferes  with  the  lawful  rights  of 
another.  The  counsel  for  the  complainant,  perceiving  the  force 
of  this  view,  and  what  would  be  likely  to  result  therefrom  under 
the  evidence,  insisted,  at  last,  that  carryinieronthe  business  of  an 
undertaker  by  the  defendant  was  in  itself  so  obnoxious  to  the 
complainant  as  to  render  his  house  uncomfortable,  and  that  that 
fact  alone  was  sufficient  to  justify  this  court  in  restraining  the 
defendant  from  the  use  of  his  premises  in  carrying  on  said  busi- 
ness. But  it  has  not  been  shown  that  disease  of  any  kind  has 
ever  been  communicated  by  any  act  or  omission  of  the  defend- 
ant It  is  not  in  evidence  that  the  fatal  spore  has  ever  been 
allowed  to  remain  in  any  of  the  boxes  which  the  defendant  and 
his  employees  have  handled  as  children  do  their  toys;  nor  does 
it  anjrwhere  appear  that  any  special  risk  has  been  presented  in 
the  management  of  this  business.  Therefore,  as  to  the  first 
question,  I  must  conclude  that  the  complainant  cannot  prevail. 
In  the  second  place,  it  is  urged  that  the  business  of  an  under- 
taker is  a  nuisance  /kt  se.  Is  thb  proposition  maintainable  ? 
Must  the  undertaker  retire  from  the  inhabited  parts  of  our  vil- 
lages, towns,  and  cities?  Is  an  occupation  which  is  absolutely 
essential  to  the  welfare  of  society  to  be  condemned  by  the  courts, 
to  be  classified  with  nuisances,  and  to  be  expelled  from  localities 
where  all  other  innocent  and  innoxious  trades  may  be  carried  on? 
In  other  words,  is  this  business  so  detestable  in  itself  as  unrea- 
sonably to  interfere  with  the  civil  rights  or  property  rights  of 
those  who  dwell  within  ordinary  limits,  and  who  can  and  dO| 
without  efibrt,  see  and  hear  what  is  being  done?  The  inquiry 
is  not  whether  it  is  obnoxious  to  this  or  that  indivi  ^.ual  or  not ; 
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Utt  whether  or  not  it  is  of  such  a  character  as  to  be  obnoxious 
to  mankind  generally,  similarly  situated.  There  are  certain  ob- 
scene or  ofiensive  sights,  certain  poisonous  or  destructive  gases 
or  odors,  certain  disturbing  sounds  or  noises,  which  affect  most 
persons  alike;  can  the  business  of  an  undertaker  be  classed  with 
aujrof  these?  K  the  business  of  an  undertaker  of  this  class? 
Before  tlie  court  can  condemn  a  trade  or  calling,  it  must  appear 
that  it  cannot  be  carried  on  without  working  injury  or  hurt  to 
another;  and,  as  I  have  said,  that  injury  or  hurt  must  be  such 
as  would  affect  all  reasonable  persons  alike  similarly  situated. 
The  law  does  not  contemplate  rules  for  the  protection  of  every 
individual  wish  or  desire  or  taste.  It  is  not  within  the  judicial 
scheme  to  make  things  pleasant  or  agreeable  for  all  the  citizens 
of  tlie  State. 

But  to  proceed  with  the  case  before  me.  Let  us  ascertain 
from  what  standpoint,  or  under  what  circumstances,  the  com- 
plainant regards  this  employment  a  nuisance  par  se.  Mr.  West- 
cott  is  one  of  the  most  highly  respected  citisens.  He  is  about 
72  yean  old.  As  to  the  subject-matter  in  hand,  and  every- 
thing akin  to  it,  he  is  most  sensitive  or  tender.  It  is  conceded 
that  he  has  an  extraordinary  horror  or  repugnance  to  contem- 
plating anything  pertaining  to  death  or  to  the  dead.  Such 
emotions  or  feelings  so  control  him  that  he  has  not  attended  a 
half-dozen  funerals  during  his  long  life.  As  he  advances  in 
years,  this  sentiment  becomes  more  and  more  intolerable.  It  is 
urged,  and  with  great  reason,  that,  these  facts  being  so,  Mr. 
Westoott's  judgment  is  not  only  overcome  by  his  imagination, 
but  tliat  innumerable  evils  are  created  thereby  for  his  soul  to 
feed  upon,  which  he  charges  in  this  case  to  the  defendant 
Plainly,  the  circumstances  are  special,  and  most  unsafe  to  found 
any  general  rule  of  law  upon.  Giving  the  complainant  credit 
for  all  that  he  can  possibly  be  entitled  to,  and  keeping  in  mind 
what  he  actually  suffere,  whether  justly  or  unjustly,  whether  it 
be  the  result  of  imagination  or  an  oversensitive  nature  or  not, 
and  also  keeping  in  mind  the  rights  of  the  defendant,  how  far 
can  the  court  go,  with  safety,  in  protecting  Mr.  Westoott  in  his 
home^  and  securing  to  him  every  comfort  that  a  cittsen  is  entitled 
to  in  the  enjoyment  of  that  home?  Many  observations  which 
have  been  made  in  disposing  of  the  first  branch  of  the  discus- 
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sion  are  equally  applicable  here;  they  will  nol  be  repealed. 
The  court,  in  disposiug  of  every  such  question,  cannot  but  at 
once  look  beyond  the  judgment  to  be  given  in  the  particular 
case ;  the  court  cannot  but  inquire,  what  next,  or  where  will  audi 
judgment  lead  to?  The  inquiry  inevitably  arises,  if  a  deciaiuu 
is  rendered  in  Mr.  Westoott's  fiivor  because  he  is  so  morally  or 
mentally  constituted  that  the  particular  business  complained  of 
is  an  offense  or  a  nuisance  to  him,  or  destructive  to  his  comfort, 
or  his  enjoyment  of  his  home,  how  many  other  cases  will  aris« 
and  claim  the  benefit  of  the  same  principle,  however  different 
the  facts  may  be,  or  whatever  may  be  the  mental  condition  of 
the  party  complaining.  One  may  complain  of  tlie  smell  of 
vegetables,  another  of  fresh  meats,  another  of  the  ordinary 
sound  of  the  anvil,  another  of  the  running  of  a  saw, 
or  the  humming  of  machinery,  and  the  like,  without  limit; 
every  case  being  as  meritorious  as  the  one  now  under  con- 
sideration. Hence  the  value  of  general  principles  can  never 
be  lost  sight  of.  A  wide  range  has  indeed  been  given  to  courts 
of  equity,  in  dealii^  with  these  matters,  but  I  can  find  no  case 
where  the  court  has  extended  aid,  unless  tlie  act  complained  of 
was,  as  I  have  above  said,  of  a  nature  to  affect  all  reasonable 
persons,  similarly  situated  alike. 

My  attention  has  been  called  to  the  case  of  BaSroad  Cb.  v. 
Angdf  41  N.  J.  Eq.  316.  The  principle  there  laid  down  is  of 
great  value  in  every  sudi  case.  The  defendant  was  engaged  in 
a  lawful  business,  but  so  userl  its  tracks  in  making  up  its  trains 
and  distributing  the  cars  in  front  of  the  complainants'  dwelling 
that,  by  reason  of  stenches,  noises,  smoke,  steam,  and  dirt 
thereby  occasioned,  the  comfort  of  the  complainants'  home  was 
seriously  impaired.  The  court  below  allowed  an  ipjunciioD 
against  such  use  of  the  road ;  but  the  court  did  not  pretend  to 
hold  that  the  company  must  abandon  the  use  of  its  tracks 
altogether.  It  was  only  decided  that  the  compony  had  no  right 
to  allow  its  engines  or  its  cars  to  remain  in  the  presence  of  or 
near  by  the  house  of  the  complainants,  making  hideous  noises, 
emitting  smoke  and  steam,  and  unwholesome  odors,  to  the  great 
discomfort  of  the  complainants  in  their  home.  The  judgment 
of  the  court  simply  looked  to  the  proper  exerdse  of  the  lawful 
rights  of  the  defendant,  and,  in  the  lawful  exercise  of  those 
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rights,  what  iDConvenienoe  or  annoyance  the  complainants  might 
suffer  thejr  must  submit  to.  Engines  in  passing  might  whistle 
or  emit  smoke,  steam,  and  dirt,  cattle  might  bellow,  sheep  bleat, 
and  hogs  squeal,  but  to  that  extent  the  complainants  must  yield 
to  the  general  demand.  To  this  extent  the  court  was  sustained 
on  ap[ieaL  I  can  find  nothing  in  that  case  to  lead  me  to  say 
that  the  business  of  an  undertaker  is  a  nuisance  per  ae. 

My  attention  has  also  been  directed  to  Cleveland  v.  Gae  Light 
Cb.,  20  N.  J.  £q.  201,  in  support  of  complainant's  views.  In 
that  case,  the  court  held :  ''  Any  business,  however  lawful, 
which  causes  annoyances  that  materially  interfere  with  the 
ordinary  comfort,  physically,  of  human  existence,  is  a  nuisance 
that  should  be  restrained.  *  *  *  To  live  comfortably  is 
the  chief  and  most  reasonable  object  of  men  in  acquiring  prop- 
erty as  the  means  of  attaining  it;  and  any  interference  with  our 
neighbor  in  the  comfortable  enjoyment  of  lifie  is  a  wrong  whidi 
the  law  will  redress.  The  only  question  is,  what  amounts  to 
that  discomfort  from  which  the  law  will  protect?"  The  learned 
dianoellor  then  made  this  important  observation :  ''  The  dis- 
comforts must  be  physical;  not  such  as  depend  on  taste  or 
imagination.  But  whatever  is  offensive,  physically,  to  the 
senses,  and  by  such  offensiveness  makes  life  uncomfortable,  is  a 
nuisance ;  and  it  is  not  the  less  so  because  therr  may  be  persons 
whose  habits  and  occupations  have  brought  them  to  endure  the 
same  annoyances  without  discomfort."  For  a  strikingly  similar 
definition,  see  WcJter  v.  Selfe^  4  Eug.  Law  &  £q.  15. 

In  this  case,  then,  we  have  the  broad,  yet  perfectly  percepti- 
ble or  tangible,  ground  or  principle  announced,  that  the  injury 
must  be  pAysJoo/,  as  distinguished  from  purely  imoffincUive,  It 
must  be  something  that  produces  real  discomfort  or  annoyance 
through  the  medium  of  the  senses;  not  from  delicacy  of  taste 
or  a  refined  fancy.  This  is  very  comprehensive;  indeed,  I 
cannot  conceive  of  a  more  liberal  or  broad  statement  of  the  law; 
yet  I  apprehend  it  is  a  true  delineation  of  the  law.  How, 
therefore,  shall  I  apply  this  rule  ?  I  must  find  that  physical  dis- 
comfort has  been  produced,  or  will  be;  but,  in  so  doing,  I  must 
not  forget  the  influence  of  the  imagination  or  a  morbid  or  ab- 
normal taste  on  the  mind  and  Ixxlv.     What  has  1>Geii  disclosed 

by  the  proof?    These  facts :  Mr.  Westcott  and  (he  defendant 
Vol.  XXXVI.-58 
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have  lived  side  by  side,  in  these  same  houses,  for  about  eleven 
years.  During  all  this  time  the  latter  has  carried  on  i\w  busi- 
ness of  burying  the  dead,  in  about  the  same  ofien  and  uu|ire- 
tentious  manner  that  he  nonr  does.  There  b  no  evidence  that 
Mr.  Westcott  or  any  other  person  has  even  been  a£Bicted  by 
reason  of  the  defendant's  occupation ;  indeed,  nothing  has  been 
attempted  in  that  direction.  Yet  it  is  admitted  that  this  trade 
has  been  and  is  carried  on  by  the  defendant  in  the  midst  of  the 
most  populous  part  of  the  city  of  Camden.  And  what,  to  my 
mind,  is  of  very  great  consequence,  in  considering  whether  this 
trade  affects  the  body  of  Mr.  Westcott  through  what  is  known 
as  the  bodily  senses,  or  through  his  imagination  or  taste,  is  the 
fact  that  not  another  person  has  been  produced  who  has  been 
aflbcted  as  he  has  been.  As  just  stated,  great  numbers,  from 
day  to  day,  look  out  upon  this  establishment  just  as  Mr.  West- 
cott does,  although  at  a  greater  distance;  but,  if  the  injury 
results  from  sedng  these  evidences  of  the  havoc  of  disease  and 
of  death,  then,  surely,  distance  cannot  mitigate  it,  and,  while  so 
many  others  have  been  subject  to  the  same  influences,  not  one 
has  been  offered  to  say  that  he  hss  suffered  any  annoyance  or 
discomfort  by  the  presence  of  this  employment  in  the  neighbor- 
hood ;  and,  although  the  business  of  undertaking,  caring  for, 
and  burying  th^  dead,  has  been  conducted  in  aliout  this  same 
manner  from  the  earliest  times  (that  is,  in  an  open  and  public 
manner,  in  the  town  and  city,  as  well  as  in  the  country),  and  so 
continues  to  be,  where  the  most  refined  and  cultivated  abide,  as 
well  as  where  the  unpretentious  do,  yet  from  no  class  has  any 
one  been  brought  to  testify  to  any  bodily  or  mental  injury  or 
suffering  because  an  undertaker  was  carrying  on  his  vocation  in 
his  neighborhood. 

Hence,  in  my  judgment,  before  a  trade  or  business  can  be  de- 
clared to  be  a  nuisance  per9e,  it  must  be  made  to  appear  that 
it  necessarily  works  injury,  discomfort,  or  annoyance  to  the  prop- 
erty or  persons  of  citizens  generally  who  may  be  so  circum- 
stanced as  to  come  within  its  influence.  It  is  not  enough  that 
only  one  person,  and  that  one  the  complainant,  alleges  discom- 
fort ;  and  certainly  his  case  is  greatly  weakened  when  he  admits 
that  so  sensitive  is  he  on  the  subject  that  in  72  years  he  has  not 
attended  a  half-dozen  funerals.    If  the  court  can  compel  this 
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defendant  to  oease  his  trade  next  door  to  Mr.  Westoott,  because 
the  sight  of  these  instruments  used  in  burying  the  dead  have  an 
unhealthy  influence  on  his  mind,  then  the  vendor  of  crape,  and 
tiie  artist  who  cuts  tombstones  and  monuments,  will  inevitably 
be  liable  t#  the  same  condemnation.  See  Demaresi  v.  Ilardhan, 
34  N.  J.  Eq.  469, 474. 

Perhaps  I  ought  to  remark  that  the  case  o( Barnes  v.  Haihom, 
54  Me.  1249  so  much  relied  on  by  counsel  of  the  complainant, 
rested  on  a  very  different  state  of  facts,  in  this;  that  there  was 
not  only  a  tomb  on  the  land  of  the  defendant  within  44  feet  of 
the  dining-room  of  the  plaintiff,  but  that  atthetimeoftheaction 
the  defendant  had  a  dead  body  in  it,  and  it  was  shown  that  once 
before  it  had  six  deposited  therein,  and  that  experts  swore  that 
effluvia  injurious  to  health  escape<I  therefrom.  Nor  is  the  case 
of  CXark  V.  Lawrence,  6  Jones,  Eq.  83,  in  any  sense  like  the 
one  before  me. 

The  results  of  my  inquiries  are  that  while  the  defendant  hat 
no  right  to  conduct  his  business  so  as  to  endanger  or  threaten 
the  health  of  the  complainant,  or  to  make  his  home  uncomfort- 
able, either  by  filling  the  air  with  noxious  vapors,  or  the  germs 
or  seeds  of  disease,  the  evidence  does  not  show  that  he  has  done 
either,  and  that  the  business  of  an  undertaker  is  not  a  nuisance 
per  ae.     The  bill  should  be  dismissed,  with  costs. 


As  the  injnnciioD  in  rentraint  of 
nuisances,  ander  their  manifold  formi, 
h,  priocipallj,  a  means  wherehjr  men 
can  rid  themselres  of  onpleasant 
sights  and  sounds  and  other  sensual 
impressions,  it  seems  that  the  historj 
of  this  branch  of  jurisprodence  must 
throw  much  light  on  the  relative  de- 
grees of  progress  in  cirilixation,  be- 
tween the  time  when  the  irynnction 
was  first  invoked  to  restrain  nuisances, 
and  the  present  day.  While  the 
limits  of  a  note  are  obviouslj  too 
narrow  to  permit  anjthing  approach- 
ing a  satisfactory  examination  of  this 
siiliject  from  the  point  of  Tiew  just 
indicated,  jet  it  seems  possible,  even 
within  such  limits,  to  gather  together, 
at  least)  a  few  data  in  illustration. 


And  first  it  must  be  noticed  that, 
however  much  the  men  of  any  one 
epoch  differ  from  each  other  in  cer- 
tain respects,  jet  that  there  are  al- 
wajB  along  with  these  difierences 
certain  phenomena  in  which  thej  all 
agree.  Whence  it  follows  that  those 
men  to  whose  lot  it  falls  to  adminbter 
the  law,  whether  their  authoritj  come 
from  the  king  or  from  the  people, 
must,  in  certain  respects,  be  in  accord 
wiih  their  fellows. 

Without  Tojaging  far  on  the  sea  of 
p9jchoIogj,  it  maj  be  said  that  the 
differences  between  men  at  anj  one 
time  consist  generally  in  flight  in- 
dividual  peculiarities,  while  the  re- 
semblances between  them  consist, 
generallj,  in  opinions  and  tastes  and 


460 


WESTCOTT  V.  MIDDLETON. 


habits  having  their  origin  deep  down 
in  their  being.  When,  therefore,  the 
oonrti^  at  any  given  time,  deliver 
themselves  of  their  judgments  upon 
the  various  subjects  that  come  before 
them  for  their  decision,  thev  utter,  not 
only  their  own  individual  opinions, 
but,  in  addition,  the  general  sentiment 
of  the  community  as  it  exists  at  such 
time;  in  other  words,  the  degree  of 
civilization  then  and  there  subsisting. 
In  the  case  under  review,  the  court 
takes  the  ground  that  "  tlie  injury 
must  be  pkyucal,  as  distinguished  from 
purely  imaginaiive.  It  must  be  some- 
thiqg  that  produces  real  discomfort 
through  the  medium  of  the  senses; 
not  from  delicacy  of  taste  or  a  refined 
fimcy."  (The  above  italics  occur  in 
the  opinion.)  While  it  is,  no  doubt, 
pardonable  in  ordinary  oral  discourse, 
to  distinguish  the  imaffimathe  from  the 
pkjfdeal  by  giving  to  the  former  term 
the  meaning  of  nareoJ^  and  to  the 
latter,  the  meaning  of  reo/,  yet,  in 
such  a  solemn  opinion  as  the  judg* 
ment  of  a  court,  it  does  not  seem  un- 
reasonable to  look  for  a  more  careful 
use  of  language. 

That  the  court  uses  the  two  ad- 
jectives in  their  colloquial  significa- 
tion, is  evident  from  the  second  of 
the  two  clauses  quoted  above,  for  the 
court  distinguishes  between  discom- 
fort produced  "through  the  medium 
of  the  senses''  and  that  produced  by 
**  delicacy  of  taste  or  a  refined  fancy." 

Is  the  distinction  well  taken  7  Un- 
less the  great  minority  of  philosophers 
are  completely  at  fault,  it  is  certain 
that  the  dictum:  "IfikU  ed  in  inUl- 
leoht  qwod  non  priu»  fueril  in  miuu^ 
is  valid ;  and,  if  this  be  so,  any  dis- 
tinction between  discomfort  produced 
through  the  medium  of  the  senses, 
and  discomfort  produced  by  delicacy 
of  taste  is,  perhaps,  not  quite  pal- 
pable ;  for  it,  certainly,  is  part  of  the 
alphabet  of  pqrchology  that  the  im- 


agination not  only  never  does,  but 
that  it  never  can  act  without  some 
mediate  or  immediate  sensible  ex- 
citement. Hence,  to  permit  certain 
actions  on  the  ground  that  they  pro- 
duce efiects  only  imaginaiive^  and  t<> 
forbid  certain  other  actions  because 
they  produce  phyneal  effects,  seeiiis 
rather  like  being  moved  thereto  by 
something  quite  as  unreal  as  the 
court  apparently  considers  the  im- 
agination. 

In  the  case  of  CUmland  v.  Oaa  Li^ 
Ot^  cited  in  the  principal  case,  it  will 
be  observed  that  the  same  distinction 
is  taken  between  things  pAysieoi  and 
things  imaginative^  and  in  that  case, 
as  well  as  that  of  R.  R.  0>.  v.  Angel, 
the  alleged  nuisances  affected  the  nose 
and  the  ears.  As  it  can  scarcely  be 
suggested  that  any  one  of  the  senses 
is  more  than  a  channel  through  which 
information  is  given  to  the  intellect 
of  man  concerning  material  existences 
outside  of  himself,  it  follows  that  it 
matters  very  little,  if  at  all,  through 
which  of  the  senses  such  information 
may  come. 

To  apply  the  foregoing  remarks  to 
the  present  case  will  require  a  rather 
minute  examination  of  its  facts  and 
of  the  opinion  of  the  court. 

It  may  be  assumed  at  the  outset 
that  the  odors  complained  of  by  the 
plaintiff  did  not  arise  from  the  boxes 
used  by  the  defendant,  and  this  con- 
fines the  investigation  to  the  spectacle 
that  was  presented  in  the  defendant's 
back  yard.  As  to  the  danger  result- 
ing from  the  cleansing  of  the  boxes 
in  which  corpses  had  been  preserved, 
it  may  be  said  that  there  is  sufficient 
uncertainty  to  render  a  positive  opin- 
ion one  way  or  the  other  almost  im- 
possible; and,  according  to  the  well- 
known  principle,  the  defendant  should 
not  be  disturbed  in  his  business  on 
that  account. 

Tliere  remain  but  two  questions  to 


WESTCOTT  r.  MIDDLETON. 


451 


be  considered:  firvt,  whether  the 
alleged  injurj  was  physical;  and, 
second,  whether  the  business  of  an 
undertaker,  or,  rather,  the  exhibition 
of  his  paraphernalia,  is  tolerable  in 
the  midst  of  a  populous  town. 

Ab  to  the  first  question,  the  mere 
proposing  of  it  seems  to  furnish  its 
answer.  The  court,  after  stating  that 
the  complainant  is  **  one  of  the  most 
highlj  respected  citizens,*'  adds  that 
"he  is  about  72  rears  old/'  and  that 
upon  the  subject  of  death  he  is 
''most  sensitive  and  tender." 

To  assert  that  a  man  is  of  anj  given 
age  may  be,  of  course,  verj  proper; 
for  the  verification  of  the  fact  is,  gen- 
erallj,  quite  simple.  But  after  the 
fact  if  established,  what  does  it  amount 
to?  Docs  the  law  saj  that  a  man  of 
advanced  age  has  less  right  to  claim 
its  protection  than  one  that  ha«<  jonth 
on  his  side?  If  not,  then  whether 
the  complainant  were  72  or  22  maker 
no  shadow  of  a  diflerence,  unless  his 
age  had  so  impaired  his  facnlties  as 
to  make  him  incompetent  to  form 
correct  conclusions;  and  this  is  not 
even  suggested.  Again,  unless  im- 
pressions received  through  the  ejes 
are  to  be  considered  *' imaginative " 
as  distingnished  from  *'  physical,*'  the 
injury  charged  here  would  seem  to 
answer  to  any  known  definition  for 
tlie  latter  term,  for  what  the  plainiifT 
distinctly  objects  to  is  something  quite 
objective  to  himself,  and  of  whoM  ex- 
istence he  b  made  aware  only  through 
the  medium  of  his  eyes.  Surely 
nothing  more  need  be  said  in  answer 
to  the  suggestion  that  tlie  injury  com- 
plained of  in  this  case  is  not  *'  physi- 
cal." 

The  court,  furthermore,  urges  as  an 
obstacle  in  the  way  of  granting  an 
injunction,  that  the  complainant  is 
hyper-sensitive  on  the  subject  of  death, 
and  as  an  evidence  of  his  morbid  con- 
dition the  court  notices  "  that  he  has 


not  attended  a  half-doien  fimerahi 
during  his  long  life." 

Undoubtedly,  courts  cannot  gratify 
the  abnormal  desires  of  morbid  per- 
sons, but  is  an  indisposition  to  attend 
funerals  an  irresistible  evidence  of 
morbidity?  Do  healthy  men  ordi- 
narily show  an  alacrity  for  such 
diversion  ? 

Even  admitting  that  the  two  ques- 
tions jnst  proposed  may  be  answered 
in  the  affirmative,  these  answers  have 
no  bearing  on  the  present  case,  for 
the  complainant  is  not  seeking  an 
injunction'  to  restrain  any  persons 
from  compelling  him  to  attend  fu- 
nerals; but  what  he  seeks  is  that  a 
certain  spectacle  may  be  removed 
from  his  sight,  which  probably  few 
persons  not  connectetl  with  the  busi- 
ness of  funeral  directors  can  regard 
with  entire  complaisance. 

The  court  further  says  that  no  other 
persons  have  objected  to  the  defend- 
ant carr>  ing  on  the  opera: ions  under 
diHcussion,  except  the  complainant. 
Two  very  plain  considerations  arise 
in  answer  to  this  proposition;  first, 
that  the  parties  to  this  controversy 
occupy  contiguous  properties,  and, 
second,  that  whether  or  not  any  given 
person  objects  to  any  alleged  nuisance, 
is  largely  deftendent  upon  that  per- 
son's refinement  and  energy. 

His  next  d«.or  neighbor  has  a 
rather  better  view  of  what  goes  on  in 
one's  back  yard  than  a  person  residing 
at  a  greater  distance ;  and,  what  would 
aflbrd  delight  to  some,  would  shock  a 
man  of  refinement.  It  may  be  said 
tliat  there  is  no  such  question  here. 
But  it  is  true  that  many  a  man  en- 
dures much  before  he  ventures  on  a 
lawsuit. 

This  seems  a  fitting  point  at  which 
to  examine  the  remarks  of  the  court 
on  the  broad  question,  whether  "  the 
business  of  an  undertaker  is  a  nui- 
sance per  te" 
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At  the  Terj  threshold  of  the  inquiiy, 
the  court  proposes  a  qoerjr  that  sag- 
geeta  an  answer  to  the  above  qnestioo, 
as  though  the  qaestion  were  disiinctlj 
simple*  and  susceptible  of  an  ane- 
qiiivocal  affirmation  or  negation.  But, 
assuming  for  the  moment,  that  the 
exhibition  of  the  rarious  implements 
used  by  undertakers  in  the  prosecution 
of  their  trade  is  of  such  a  character 
as  to  cause  positive  annojanoe  to  the 
person  under  whose  obserration  it 
fails,  it  bj  no  means  follows  that  the 
busincM  cannot  be  carried  on  in  a 
populous  community;  for  it  might 
either  be  done  under  cover,  or,  if  that 
were  impossible,  the  undertaker  might 
have  his  office  where  he  pleased,  and 
have  the  various  functions  of  his 
trade  performed  at  some  distance  from 
dwellings. 

The  court  further  remarks:  ''The 
inquiry  is  not  whether  it  (the  busi- 
ness) is  obnoxious  to  this  or  that  in- 
dividual or  not,  but  whether  or  not  it 
b  of  inch  a  character  as  to  be  ob- 
noxious to  mankind,  similarly  situated. 
There  are  certain  obscene  or  offensive 
sights,  certain  poisonous  or  destruc- 
tive gases  or  odors,  certain  disturbing 
sounds  or  noises,  which  affisct  most 
persons  alike ;  can  the  business  of  an 
undertaker  be  classed  with  any  of 
these  r 

As  to  the  first  proposition,  that  any 
given  series  of  acts  must  be  obnoxious 
to  men  in  general,  and  not  to  certain 
abnormal  specimens  of  the  race^  in 
order  that  a  court  may  declare  it  a 
nuisance,  there  can  be  no  dissent;  but 
it  scarcely  seenu  entirely  pertinent  to 
inquire^  as  the  court  does  inquire 
further  on,  ''how  many  other  cases 
will  arise  and  claim  the  benefit  of  the 
same  principle,  however  difierent  the 
facts  may  be,  or  whatever  may  be  the 
mental  condition  of  the  party  com- 
plaining f 
If  the  principle  be  just,  what  matter 


it  whether  there  be  few  or  many  per- 
sons claiming  its  protection? 

If  the  facts  be  different,  it  does  not 
seem  very  clear  how  the  principle 
can  be  invoked;  and,  if  the  mental 
condition  of  the  party  claiming  it  be 
abnormal,  one  would  think  that  that 
fact,  in  itself,  would  furnish  a  suffi- 
cient answer  to  the  daim. 

But  to  return  to  the  question,  which 
may  be  re-stated  as  follows:  Is  it  a 
nuisance  for  an  undertaker,  carrying 
on  his  business  in  the  residence  sec- 
tion of  a  city,  to  exhibit  in  his  back 
yard,  directly  in  view  of  his  next 
door  neighbor,  the  process  of  manu- 
facturing boxes  for  the  reception  of 
dead  bodies,  to  wash  such  boxes 
after  they  have  been  so  used,  and,  in 
a  word,  to  show  forth  the  means 
whereby  an  undertaker  pursues  his 
calling? 

Looking  at  the  question  in  the 
abstract,  it  will  be  assumed  as  a 
general  principle  that,  as  men  become 
more  civilised,  the  sight  of  death,  or 
what  suggests  death,  is  distinctly 
painful;  while  to  the  savage,  the 
sight  of  death  b  a  powerful  stimulus 
to  his  bloodthirsty  passions. 

Hence  it  would  seem  to  follow  that, 
if  the  law  be  the  reflection  of  the 
state  of  civilisation,  at  any  given 
time,  it  must  condemn  to-day  what, 
perhaps,  it  tolerated,  or  even  encour- 
aged, yesterday. 

Therefore,  if  the  general  sentiment 
of  a  community  is  opposed  to  any 
given  trade  under  given  circum- 
stances, the  law  should  declare  such 
trade  under  such  circumstances  not 
permissible. 

While,  undoubtedly,  many,  if  not 
most,  sub-divisions  of  jurisprudence 
may  be  brought  under  the  principle 
iktre  deeitU,  yet  such  branches  of  the 
law  must  obviously  deal  very  largely 
with  cases  whose  circumstances  snd 
whose  facts  have  varied  from  each 
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other  but  Utile  fttiin  the  first;  but  it 
In  lubroitted  that  nuisance  cannot  be 
considered  as  a  branch  of  tliis  sort, 
for  if  tite  view  here  presented  be 
just,  what  might  have  b«!«n  eminent Ij 
proper  fifty  years  ago,  may  be  em- 
inently ini proper  to^ay,  and  this  for 
the  reason  that,  with  the  develop* 
ment  of  man,  as  a  being  endowed 
with  an  intellect  and  a  will,  his  in- 
tellect discerns  more  clnarly  the 
really  desirable  way,  and  his  will 
desires  it  more  ardently  than  he  did 
in  the  past. 

Therefore,  to  argoe  that,  because 
any  given  act  was  tolerated  in  the 
past  it  should  still  be  permitted,  is  to 
argue  to  very  little  purpose,  save 
only  where  such  act  falls  distinctly 
under  some  principle  of  morals, 
which,  from  their  very  nature,  must 
be  eternal. 

But  the  question,  b  this  or  that 
act  a  nuisance,  in  the  vast  majority 
of  cnses,  amounts  to  nothing  as  a 
problem  in  moraln,  but  is  simply  re> 
duced  to  another  question, — is  this  or 
tiiat  act  agreeable  to  the  average 
sentiment,  not  only  of  the  community 
in  general  in  which  it  occurs,  but, 
still  more,  of  the  members  of  that 
community  under  whose  notice  it 
takes  place. 

If  any  other  criterion  be  adopted 
in  cases  <if  this  sort,  no  one  can  have 
redress  for  the  most  revolting  sights 
or  sounds,  unless  cither  they  are  op- 
posed to  good  morals,  or  they  are 
brought  under  the  notice  of  more 
than  one  or  two  persons. 

It  has  frequently  been  announced 
by  the  courts,  that  a  thing  may  be 
a  nuisance  in  one  place  that  would 
not  be  so  in  another:  B€Ul  v.  Bay,  L. 
K,  8  Ch.  App.  471 ;  Erode  v.  Saillard, 
L.  R,  1  Ch.  D.  692;  5Sf.  IleUn'i 
Smelting  Co.  v.  Iltppin^,  II  H.  L.  Ca. 
C50 ;  Modes  v.  Danbar,  7  P.  F.  Sm.  287 ; 
Bi»kopY.Banks,dZConn.lUi  Appeal 


of  Ladiaf  Deeoralive  Art  CTu6,  8.  C.  of 
Pa.,  April  23, 188S.  and  it  Kcenis  to  be 
a  lair  inference  from  this,  that,  if  a 
thing  be  thesource  of  discomfort  to  any 
man  by  reasim  of  its  exciting  within 
him  feelings  that  he  has  a  right  not 
to  anticipate  under  the  circumstances, 
such  thing  is  distinctly  a  nuitianoe. 

Although,  as  has  been  already  sug- 
gested, the  principle  store  deeUU 
cannot  exert  a  controlling  influence 
in  cases  such  as  the  one  under  dis- 
cussion, yet,  as  indicia  of  the  drift  of 
judicial— and,  therefore,  public— sen- 
timent upon  the  question  of  private 
nuisance,  it  seems  fitting  that  the 
present  note  should  conclude  with  a 
reference  to  one  or  two  decisions  on 
the  subject 

The  court,  in  the  present  case, 
refers  to  Walter  v.  Sel/e^  4  £ng.  Law 
and  £q.  15,  as  supporting  its  distinc- 
tion, between  things  pkysieal  and 
things  imo^ifia/itiii.  The  essential 
facts  of  that  case  were  that  the  plain- 
tifl^  Walter,  was  the  owner  of  a  par- 
cel of  land,  laid  out  as  a  garden  or 
pleasure-ground,  and  upon  which 
was  situated  his  dwelling.  The  de- 
fendant, Selfe,  erected  a  brick  manu- 
factory on  land  adjoining  plaintiiTs, 
from  which  manufactory  emanated 
certain  odors  and  vapors  of  which 
the  plaint ifi*  complained.  Upon  the 
question  whether  the  odors  and 
vapors  in  question  were  noxious  to 
human  health,  Kkxoht  Bbuci^  V.  C, 
uses  the  following  language:  ''I  do 
not  say,  nor  do  I  deem  it  necessary  to 
intimate  any  opinion,  for  it  is  with  a 
private,  and  not  a  public,  nuisance 
that  the  defendsnt  is  charged.  *  *  * 
Ought  this  inconvenience  to  bo  con- 
sidered, in  fact,  more  than  fanciful, 
or  as  one  of  mere  delicacy  or  fastidi- 
ousness?'' and  the  answer  is  in  the 
afiirmative.  Here  is  no  such  distinc- 
tion as  the  court  in  the  present  case 
proposes  between  things  pA^s/coi  and 
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things  imaginative.  The  Vice  Chftnoel- 
lor  diflmiteefl^  as  a  matter  of  no  con- 
sequence in  the  case  before  him,  the 
question  of  health,  becaose  of  the 
incontestable  right  of  every  man  to 
be  protected  in  the  comfortable  en- 
joyment of  his  home. 

Mr.  Addison,  in  his  work  on  Torts 
(6th  ed.,  p.  866),  says  of  the  exercise 
of  li  trade  lawful  in  itself:  *'  The  spot 
may  be  very  conrenient  for  the  de- 
fendant or  for  the  public  at  laige,  but 
▼ery  inconvenient  to  a  particular  in- 
dividual, who  chances  to  occupy  the 
a^joiniog  land ;  and  proof  of  the  ben- 
efit to  the  public  from  the  exercise  of 
a  trade  in  a  particular  locality  can  be 
no  ground  for  depriving  any  individ- 
ual of  his  right  to  compensation  in 
respect  to  the  particular  iigury  he  has 
soslained  from  it.'' 

Mr.  Wood,  in  his  work  on  Nni- 
nnoes,  p.  675,  speaking  of  whut  con- 
stitutes a  nuisance  in  any  particular 
case,  says:  '^  It  is  a  matter  of  small 
oonseqoence  at  law,  whether  it  has 
ever  been  held  a  nuisance  before  or 
not ;  if  it  amounts  to  an  actual  inva- 
sion of  another's  right,  it  is  actionable, 
even  if  it  has  never  previously  been 
the  subject-matter  of  an  action.  At 
law,  every  case  stands  or  falls  upon  its 
own  merits,  and  if  the  special  facts 
establish  the  nuisance,  it  will  be  so 
held,  although  never  so  held  before.'' 

In  the  case  of  Snyder  eiaLr,  Cd- 
hell  H  al,^  decided  November  13, 
1886,  by  the  Supreme  Court  of  Ap- 
peals of  West  Virginia,  the  bill  was 
filed  by  plaintifls  to  ei^oin  the  de- 
fendants from  carrying  on  a  skating 
rink  within  a  short  distance  of  plain- 
tiff^ dwelling-house.  One  of  the 
grounds  upon  which  the  bill  rested, 
was  the  noise  emanating  from  the 
rink,  and  the  court,  in  granting  the 
iijunction,  remarks:  "We  base  the 
propriety  of  the  injunction  on  the 
noise  alone." 


Among  the  cases  cited  by  the  West 
Virginia  court,  in  support  of  its  opin- 
ion, is  that  of  Cadin  v.  TalaUine,  9 
Paige,  576,  it  which  it  was  decided 
that  it  is  not  necessary  that  the  busi- 
ness complained  of  should  endanger 
health,  but  that  *'  it  is  sufficient  if  it 
produce  that  which  is  oflen^ive  to  the 
senses,  and  which  renders  life  and 
property  uiKX>mfortable."  Another 
case  relied  on  by  the  court  is  that  of 
Chimp  V.  Lombertf  L,  R.,  3  £q.  409, 
which,  according  to  the  court,  decided: 
"that  smoke,  unaccompanied  with 
noise  or  with  noxious  odors,  noise 
alone,  and  ofiensive  odors  alone,  al- 
though not  injurious  to  health,  may 
severally  constitute  a  nuisance.  The 
material  question  in  all  cases  is 
whether  the  annoyance  produced  is 
such  as  materially  to  interfere  with 
the  ordinary  comfort  of  human  exist- 
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The  case  of  Hogen  v.  Miott^  Su- 
preme Judicial  Court  of  Massachu- 
setts, Maroh  2, 1888,  was  an  action  of 
tort  to  recover  damages  for  the  ring- 
ing of  a  chureh  bell  in  Provincetown, 
Massachusetts.  The  facts  of  the  case 
were,  briefly,  these:  the  plaintiff, 
Bogers,  whose  house  faced  the  church 
of  which  the  defendant,  Elliott,  was 
pestor,  was  ill  from  a  stroke  of  the 
sun,  and  during  this  illness  the  plain- 
tifif  was  thrown  into  convulsions 
whenever  the  bell  was  rung.  The 
defendsnt  having  been  requested  to 
stop  the  bell  ringing  and  having  re- 
fused to  accede  to  the  request,  the 
plaintifls  on  his  recovery  brought  this 
action. 

In  the  court  below  the  judge  di- 
rected the  jury  to  find  a  verdict  for 
the  defendant,  which  direction  was 
sustained  by  the  Supreme  Judicial 
Court  on  the  broad  ground  that  noth- 
ing can  be  a  nuisance  that  aflects 
only  persons  in  an  abnormal  condition 
of  mind  or  body.    The  court,  how- 


WESTCOTT  r.  MIDDLETOX. 


455 


cf«r,  Kkowlton,  J^  delivering  the 
opinion,  utes  the  following  language 
that  eeema  to  applj  very  directly  to 
the  caee  under  review,  vis. :  the  ques* 
tion  of  nuisance  or  no  nuisance  de* 
pends  upon  *'  the  eflect  of  noijie  upon 
people  generally,  and  not  upon  those, 
on  the  erne  hand,  who  are  peculiarly 
iUMeptible  to  it,  or  those,  on  the 
other,  who,  by  long  experience,  have 
learned  to  endure  it  without  inconve- 
nience ;  not  upon  those  whose  strong 
nerves  and  robust  health  enable  tlicm 
to  endare  the  greateet  disturbances 


without  suflering,  nor  upon  those 
whose  mental  or  pliysical  condition 
makes  them  painfully  sensitive  to 
everything  about  them."  The  court 
likewise  quotes  from  a  portion  of  the 
opinion  of  the  Vice^hancellorin  the 
case  under  review,  oMiitntii^  that  in 
this  case  the  plaintiff  was  in  an  ab- 
normal condition. 

Of  course,  mutaiU  mufoadu^  noiae 
and  unpleasant  sights  stand  on  the 
same  plane. 

William  Bshm  Culztoh. 

Philadelphia. 


Supreme  Oouri  of  MiuourL 
NOE  £T  AL.  «.  KERN  £T  AL. 

Where  a  wife  bequeathed  all  her  property  to  her  hnsband,  *<  in  the  full 
faith  that  *  he'  will  properly  provide  for  the  two  children  of  my  deceased 
brother  •  •  •  whom  we  have  undertaken  to  raise  and  educate :"  Hdd, 
that  a  trust  was  created  in  favor  of  the  children,  and  that  in  consideration  of 
their  frail  health  and  helpless  condition,  an  award  of  $9,000  for  their  educa- 
tbn  and  maintenance  was  not  excessive. 

Appeal  from  St  Louis  Circuit  Coart ;  Daniel  Dillon, 
Judge. 

This  is  a  suit  in  equity,  iostitnted  by  Paul  and  Sadie  Noe, 
through  their  curator,  John  Wickham,  against  Robert  H.  Kern, 
administrator  de  bonis  non  of  the  estate  of  Virginia  C.  Fergu- 
son, deceased,  and  Horace  Ghiselin,  administrator  of  the  estate 
of  William  F.  Ferguson,  deceased,  to  charge  the  property  in 
the  hands  of  the  administrator  of  the  estate  of  Virginia  C.  Fer- 
guson with  a  trust  which  plaintiffs  claimed  was  created  in  their 
favor  by  virtue  of  the  last  will  and  testament  of  the  said  Vir- 
ginia C.  Fei^uson.  There  was  a  verdict  for  plaintiffs,  and  de- 
fendants appealed. 

Given  Oampbdl  and  IT,  D.  LaugKHn^  for  appellants. 
(MUna  A  Jamiaon  and  John  Wickham^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 
NoBTON,  C.  J. — This  is  a  proceeding  iu  equity  which  calls 
Vol.  XXXVI.— 69 
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for  the  oonstruction  of  the  will  of  Virginia  C.  Ferguson,  wife 
of  William  F.  Ferguson.  She  died  on  the  6th  of  September, 
1883,  leaving  the  following  will :  **  In  the  name  of  God,  amen. 
I,  Virginia  C.  Ferguson,  wife  of  William  Ferguson,  of  St. 
Louis,  Mo.,  make  and  declare  this  to  be  my  last  will  and  testa- 
ment, and  hereby  revoke  all  other  wills  by  me  heretofore  made. 
FtrsL  I  give,  devise,  and  bequeath  unto  my  husband,  William 
Ferguson,  all  of  my  real  and  personal  estate  absolutely ;  the 
real  estate  being  mostly  situated  in  the  city  of  Norfolk,  county 
of  Norfolk,  State  of  Virginia.  I  make  this  bequest  in  the  full 
faith  that  my  husband  will  properly  provide  for  the  two  chil- 
dren of  my  deceased  brother,  Simeon,  whom  we  have  under- 
taken to  raise  and  educate.  I  appoint  my  said  husband,  Wil- 
liam Ferguson,  the  executor  of  this,  my  last  will  and  testa- 
ment." Two  days  after  the  death  of  Mrs.  Ferguson,  her  hus- 
band died,  leaving  a  will,  theretofore  made,  devising  all  his 
property  to  hia  wife,  the  said  Virginia,  without  making  any 
provision  for  the  two  children  of  said  Virginia's  brother  Simeon, 
whom  they  had  undertaken  to  raise  and  educate,  and  who  are 
the  plaintifl&  in  this  suit,  and  claim  that,  from  the  precatory 
words  used  in  her  will,  a  trust  was  created  in  their  favor. 
During  the  two  days  that  said  William  lived  afler  his  wife's 
death,  the  evidence  showed  that  he  was  under  the  influence  of 
morphine,  and  not  capable  of  transacting  business.  The  said 
Virginia,  at  the  time  of  her  death,  owned  in  St.  Louis  personal 
proi>erty  worth  about  $10^000  and  also  owned  considerable  real 
estate  in  Virginia.  Some  time  before  the  death  of  Mrs.  Fergu- 
son, she  and  her  husband,  who  were  childless,  took  into  their 
family  Paul  and  Sadie  Xoe  (the  plaintiffs  in  this  suit),  two 
children  of  Simeon  Noe,  the  decease<I  brother  of  Mrs.  Ferguson, 
who  live<l  with  them  as  their  adopted  children,  and  were  sup- 
ported and  maintained  by  them  as  such,  until  tlie  death  of  said 
Virginia  and  William  Ferguson.  No  debts  were  proved  up 
against  the  estate  of  said  Virginia.  The  Circuit  Court  held  that, 
by  the  will  of  Mrs.  Ferguson,  her  estate  passed  to  her  husband, 
charged  with  a  trust  in  favor  of  said  Paul  and  Sadie  Noe,  and 
that  the  sum  of  $9,000  was  a  reasonable  amount  for  the  pur- 
pose Mrs.  Ferguson  had  in  view,  which  was  adjudged  to  be  paid 
over  to  the  curator  of  the  plaintiffs,  both  of  whom  were  minora. 
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The  defendants  have  appealed  from  this  judgment,  and  insist 
that  the  will  of  Mrs.  Fergnson  does  not  admit  of  the  construc- 
tion thus  put  upon  it,  and  that,  if  it  does,  the  judgment  of  the 
court  is  for  too  large  an  amount. 

In  sup|K>rt  of  the  first  ground  relied  upon,  it  is  insisted  that 
the  tendency  of  recent  decisions  is  to  restrict,  rather  than  en- 
large, the  doctrine  applicable  to  precatory  trusts,  and  we  have 
been  cited  to  a  number  of  authorities  stating  that  proposition 
generally.  While  this  may  be  so,  it  may  nevertheless  be  safely 
affirmed  that  they  do  not  overthrow  the  rule  prevailing  both  in 
England  and  this  country  **  that  words  of  recommendation,  re- 
quest, entreaty,  wish,  or  expectation,  addressed  to  a  legatee  or 
devisee,  will  make  him  a  trustee  for  tlie  person  or  persons  in 
whose  favor  such  expressions  are  used,  provided  the  testator  has 
pointed  out  with  sufficient  clearness  and  certainty  lx)th  the  sub- 
ject-matter of,  and  the  objects  of,  the  intended  trust :"  1  Jarm. 
Wills,  *385.  The  rule  upon  this  subject  is  stated  in  the  case  of 
Schmueker^B  Edaiev.  Bedj  61  Mo.  596,  to  be  as  follows: 
'^  Courts  of  equity  have  frequently  discussed  the  question  as  to 
the  force  of  words  or  expressions  of  recommendation  in  wills  in 
regard  to  the  use  to  which  testators  might  desire  the  persons  to 
whom  they  had  given  legacies  might  putthem.  The  prevailing 
doctrine  is  that  no  particular  form  of  expression  is  requisite  in 
order  to  create  a  valid  and  binding  trust ;  and  that  words  of 
recommendation,  request,  entreaty,  wish,  or  expectation  will  im- 
pose a  binding  duty  upon  the  devisee  by  way  of  trust,  provided 
the  testator  has  pointed  out  with  sufficient  clearness  and  cer- 
tainty both  the  subject-matter  and  the  object  of  the  trust'' 

In  this  class  of  cases,  the  difficulty  is  not  as  to  what  the  rule 
is,  but  as  to  its  application ;  and  as  is  said  in  1  Perry,  Trusts, 
§  114 :  *^  Every  case  must  dc|)end  upon  the  construction  of  the 
particular  will  under  consideration.  The  point  really  to  be 
determined  in  all  these  cases  is  whether,  looking  at  the  whole 
context  of  the  will,  the  testator  intended  to  impose  an  obligation 
on  his  legatee  to  carry  his  wishes  into  effect,  or  whether,  having 
expressed  his  wishes,  he  intended  to  leave  it  to  the  legatee  to 
act  on  them  or  not  at  his  discretion.''  I  do  not  understand  the 
fact  to  be  disputed  that  two  of  the  conditions  presented  by  the 
above  rule  as  being  necessary  to  the  creation  of  a  trust,  viz., 
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tlie  subject-matter  of  the  trust,  and  the  objects  of  the  trusts^ 
are  set  forth  in  the  will  with  sufficient  clearness  and  certainty ; 
but  it  is  claimed  that  the  precatory  words  used  are  not  sufficient 
to  raise  a  trust,  and  that  the  devise  of  the  property  to  the  hus- 
band absolutely  is  inconsistent  with  the  notion  or  contention 
thai  by  the  second  clause  of  the  will  it  was  intended  to  charge 
the  property  thus  devised  with  a  trust.  That  a  trust  may  be 
attached  to  property  devised  to  another  absolutely,  provided  the 
intention  of  the  testator  to  so  charge  it  appears  in  the  will,  we 
think  is  settled  by  the  following  cases :  In  Knight  v.  Knight^  3 
Beav.  148,  it  is  laid  down  as  a  general  rule  that  when  property 
is  given  absolutely  to  any  person,  and  the  same  person  is  by  the 
giver,  who  has  power  to  command,  recommended,  entreated,  or 
wished  to  dispose  of  that  property  in  favor  of  another,  the 
recommendation,  entreaty,  or  wi:»h  shall  be  held  to  create  a  trust, 
if,  upon  the  whole,  the  words  are  so  used  that  they  ought  to  be 
construed  as  imperative,  if  the  subject  of  the  recommendation  be 
certain,  if  the  objects  or  persons  to  have  the  benefit  of  the 
recommendation  or  wish  be  also  certain*  Bohon  v.  BarrtU'i 
JEpV,  79  Ky.  378;  Hill,  Trustees,  71. 

It  is  shown  by  the  evidence  in  this  case  that  Mr.  and  Mrs. 
Ferguson  had  no  children  ;  that  the  two  infant  plaintiffs  were 
the  children  of  Mrs.  Ferguson's  deceased  brother ;  that  both  of 
them  were  frail,  in  bad  health,  without  any  means  of  support ; 
that  one  of  them  was  so  afflicted  that  in  all  probability  she 
would  never  be  able  to  contribute  to  her  own  support,  on  ac- 
count of  her  mental  and  physical  deformities;  that  these  chil- 
dren were  taken  into  their  family,  and  treated  as  their  children, 
though  they  were  never  l^lly  adopted ;  that  they  were  the 
objects  of  great  solicitude,  both  on  the  part  of  Mrs.  Ferguson 
and  her  husband,  from  1872  till  the  time  of  her  death ;  that  her 
husband  died  in  two  days  aAer  she  did,  having  been  during  that 
time  in  a  state  of  stupor,  and  unable  to  transact  business.  Was 
it  the  intention  of  Mrs,  Ferguson  that  these  children  should  be 
provided  for  by  her  husband  out  of  the  property  devised  by  her 
to  him  ?  and  is  that  intention  sufficiently  shown  by  the  use  of 
the  words,  ''I  make  this  bequest  in  the  full  faith  that  my  hus- 
band will  properly  provide  for  the  two  children  of  my  deceased 
brother,  Simeon,  whom  we  have  undertaken  to  raise  V* 
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It  is  well  settled  that,  ia  construing  a  will,  the  intention  of 
the  testator  is  to  be  ascertained,  if  possible,  and  that,  in  looking 
for  tlie  intention,  the  surrounding  circumstances  may  be  taken 
into  consideration.  HaU  v.  Stephena,  65  Mo.  677 ;  Wig.  Wills, 
103.  In  view  of  the  circumstances  surrounding  Mrs.  Ferguson, 
and  the  language  of  the  will,  we  think  it  cannot  be  doubted  that 
she  intended  that  her  husband  should  provide  for  the  children 
out  of  the  property  devised  to  him.  In  the  case  of  Warner  v. 
Batea^  98  Mass.  274,  the  wife  made  a  will  devising  to  her  hus- 
band for  his  life  the  use  and  income  of  her  estate,  'Mn  the  full 
confidence  that  he  will,  as  he  has  heretpfore  done,  continue  to 
give  and  afibrd  my  children  such  protection,  comfort,  and  sup- 
port as  they  or  either  of  them  stand  in  need  of.''  It  was  held, 
Chief  Justice  BiOELOW  rendering  the  opinion,  that  the  words 
employed  subjected  the  use  and  income  to  a  trust  which  a  court 
of  equity  would  enforce,  and,  in  speaking  of  the  rule  that  the 
intent  of  the  testator  must  govern  in  such  cases,  observed : 
''  It  may  be  sometimes  difficult  to  gather  that  intent,  and  there 
is  always  a  tendency  to  construe  words  as  obligatory  in  furthei^ 
ance  of  a  result  which  accords  with  a  plain,  moral  duty  on  the 
{lart  of  a  devisee  or  l^atee,  and  with  what  it  may  be  supposed 
the  testator  would  do  if  he  could  control  hu  actions."  In  the 
case  of  Knox  v.  Knox^  59  Wis.  172,  the  language  of  the  will 
was:  '^ Having  full  confidence  in  my  said  wife,  and  request  at 
her  death  she  will  divide  equally,"  etc.;  and  it  was  held  to  be 
sufficient  to  create  a  trust  Erichon  \\  WUlardj  1  N.  H.  217; 
1  Jarm.  Wills,  385. 

Considering  the  frail  and  helpless  condition  of  these  children, 
the  manner  in  which  they  have  been  raised,  the  circle  in  society 
in  which  they  moved,  we  are  unwilling  to  say  that  the  sum  de- 
creed to  be  paid  to  their  curator  was  more  than  it  ought  to  be. 

Judgment  affirmed,  in  which  all  concur. 


It  is  not  necenuy  that  technical 
words  be  used  in  wilis^  to  create  trasts: 
1  Jarm.  Willi,  385. 

If  the  desire  of  the  testator  can  be 
inferred  with  reasonable  certainty 
from  his  language,  it  will  be  treated 
hy  the  court  as  hb command,  and  will 
be   executed   acoordinglj:    Chry  y. 


Cory,  2  Sch.  &  Lef.  Rep.  189;  Smith 
T.  Belt,  6  Pet  75-84;  Barrett  t. 
3/arKA,  126  Mass.  213 ;  Eose  y.  Porter, 
141  Id.  309.  It  is  in  aU  cases  a  ques- 
tion of  intention;  Spooner  y.  Xotv- 
joy,  108  Mass.  529 ;  Warner  y.  Pa/e>, 
98  Id.  274.  The  wishes  and  desires 
of  a  person  as  to  the  disposition  of  his 
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property  After  his  death,  constitute 
hit  will:  Bwrt  H  al.  T.  Htmm^  66 
Pennm.  6t  402.  It  is  diffiailt  to  rec- 
oncile the  decisions;  this  arises  from 
the  great  Tarietj  of  facts  and  circum- 
stances which  are  scarcelj  erer  the 
same  in  an^two  cases:  Rid^dg  t. 
Bwd  wnd  Wift,  18  Md.483;  Bn^mre 
T.  Winder.  2  Ves,  Jr.  633.  Courts 
have  held  that  trusts  were  created, 
where  propertj  was  dcTised  to  certain 
persons,  to  be  disposed  of  bj  them, 
•<  among  such  of  our  brotliers  and  sis- 
ters and  their  children  as  shall  be 
most  in  need  of  same,"  the  court,  ob- 
serring  that  the  devise  was  not  Toid 
for  nncertaintj,  as  it  could  be  ascer- 
tained, who  stood  in  the  greatest 
need :  BvM  y.  BvU,  8  Conn.  47.  Again, 
where  propertj  was  left  to  a  person, 
''with  a  special  request,"  that  the 
donee  divide  the  same  at  her  decease, 
"between  her  near  relatires  and 
mine,"  it  being  decided  that  the  term 
''near  relatiyes"  would  mean  such 
persons  as  would  take  under  tb« 
Statute  of  Distribution:  HandUy  y. 
Wrightaoiif  60  Md.  198.  And  where 
it  was  requested  that  a  certain  sum 
''maj  be  paid"  to  the  son  of  the 
deyisor :  Bu^Tb  Adminittratur  t.  Beed, 
30  Ind.  813.  Where  £100  wer«  to 
be  paid,  "if  it  shall  be  her  grace's 
pleasure  so  to  do:"  Harlandr.Tngfft^ 
1  Bro.  a  C.  491.  Where  a  husband 
"  desires  "  his  wife  to  derise  certain 
property  left  her  hj  him,  to  persons 
named  bj  him:  Piuhman  y.  FUitar,  8 
Ves.  Jr.  7.  Where  the  tesUtrix  ^  en- 
treated "  a  son-in-law  to  make  a  cer- 
tain disposition  of  propertj  be- 
queathed to  him  bj  her :  PrevoM  y. 
C^£€,2Madd.458.  Where  a  devise 
was  made  of  a  certain  sum  to  the  tes^ 
tator's  daughter,  coupled  with  the 
condition,  ''and so  order  and  direct 
that  $8,000  of  said  sum  be  paid  over 
to  her  son  '  A,'  when  he  shall  arrive 
at   the   age  of  twentj-one   jears:" 


J/ct/fer  of  aeeouniinff  of  Denion^  102 
N.  Y.  200.  And  where  a  leg:icy  h  left 
to  "  B."  with  the  rtqueti  that  he  leave 
it  upon  hisdeath  to  C,  D.,  &  £.:  Edd^ 
dt  liarUhome,  7  Stew.  (N.  J.),  419. 

Where  the  following  expressions 
and  words  have  been  used,  a  trust 
has  been  upheld:  I  desire  him  to 
give;    Vtnum  y.    FeriMm,  Amb.  4: 

1  herebj  request;  iiTeit/aa  y.  ytUi- 
gan,  1  B.  C.  C.  4S9 :  Advise  him  to 
settle ;  Fdrker  v.  Balion,  5  L.  J.  N.  S. 
Ch.  98:  This  is  mv  last  wish ;  ITiax- 
man  y.  Paynder^  5  Sim.  546:  Be- 
quire  and  entreat ;  Taylor  y.  George^ 

2  y.  &  B.  378:  Well  knowing; 
Bngg»  v.  Penny,  3  Delj.  A  8.  539: 
Under  the  conviction ;  Borneo  v. 
GraM^  26  L.  J.  Ch.  92:  To  applj  the 
Biime;  Scditlntry  y.  Deniotif  3  K.  A  J. 
529 :  Most  heartilv  beseech;  Meredith 
y.  Heneage,  1  Sim. 553;  Not  doubting: 
Arsons  y.  Baker,  18  Ves.  Jr.  476: 
Absolutelj  trusting;  Irrine  r.Stdli- 
tan,  8  L.  R.  Eq.  673:  Of  course,  he 
will  give ;  Bohinmm  v.  Smih,  6  Madd. 
194:  Under  the  firm  conviction; 
Bamte  y.  Grant,  26  L.  J.  N.  R.  C.  92: 
Having  confidence ;  Beid!'»  Admin,  v. 
Bheketone,  14  Gratt.  363:  Authorize 
and  empower;  Broum  y.  Higgn^  4 
Ves.  Jr.  70S  b.  c.  5  Id.  495 ;  £7ina 
y.  jr/rtn;  8  Id.  561:  Order  and 
direct;  Cbry  v.  dry,  2  Sch.  A  L. 
189:  Desire ;  Jranfin^  v.  Glyn^  1  Atk. 
469:  Belief;  Gary  v.  Chry,  2  Sch.  A 
L.  189:  Will;  EaU9  y.  England, 
Prec  Chan.  200;  8.  c.  2  Vem.  466: 
Bequest ;  Ebcfe  y.  JElule,  5  Mad.  118: 
Hope;  Ptn-ul  y.  Complfm,  7  Ves.  Jr. 
375:  Becommend;  Ti66ilte  y.  Tdh- 
bitti,  19  Ves.  Jr.  656 ;  Hancood  v. 
Wett,  1  Sim.  A  Stu.  837 ;  Malein  y. 
Keighley,  2  Ves.  Jr.  333:  Confide; 
Griffith  v.  JSron,  5  Beav.  24:  Shep- 
herd y.  yattoge,  2  J.  dc  H.  766:  En- 
treat; PrevoatT.  Oathe,  2  Madd.  458; 
Meredith  y.  Heneage,  1  Sim.  548.  See^ 
also,  in  this  connection,  Penj  on 
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Tniits.  Ill;  Lewin  on  TnisU,  118; 
Htariaim  y.  Harriton^  Admx^  2  GraL 
1  and  note,  44  Am.  Dec  372-9. 

No  commendatorr  terms  in  a  will 
ezprcwing  a  "  wish/'  **  will/' "  desire," 
etc^  are  sufficient  to  create  a  trust, 
milesa  there  be  eertaintj  as  to  the 
parties  who  are  to  take  and  what  they 
are  to  take :  Z^ines  v.  DanUh  and  TKi/e» 
5  Fla.  72 ;  QiUeeri  t.  Quipin^  19  Conn. 
342 ;  Morice  t.  BUkop  ^  Durkam,  10 
Veaey  Ch.  R.  621. 

The  Englisli  ooiirt%  for  nearlj  two 
hundred  jears,  have  construed  preca- 
torf  provisions  in  wills  in  the  most 
liberal  nmnner.  See  £e2ei  ▼•  Englami, 
Free.  Chan.  200;  &  a  2  Vem.  466; 
Hardim^  t.  (7/ya,  1  Atk.  469;  Pier' 
mm  ▼.  Gomel,  2  Bro.  C.  C.  38,  220; 
Alii  T.  (hmpUm,  8  Ves.  Jr.  375 ;  Gary 
w.  Ouy,  2  Sch.  A  Lef.  173<89;  Jbr6ei 
▼.  Ball,  3  Mer.  437 ;  Wtighl  y.  Aikim$, 
1  Turn  A  Bus.  143;  TFood  y.  0»x,  1 
Keen,  317 ;  WUliama  y.  WiUUuiu,  1 
Sim.  N.  S.  3o8 ;  Brig^  y.  Penny,  3 
Mac  A  G.  546;  Bernard  y.  Jl/im- 
ehall,  II.  R.  V.  Johnson,  276;  Bomer 
y.  Kinnear,  2  Gif.  195;  Godfrey  y. 
Godfrey,  11  W.  R.  554;  Shovellon  y. 
ShoaeUon^  32  Deav.  143;  Irrine  y.  Sul- 
lUfon,  L.  R.  8  £q.  673;  Carwick  y. 
Tucker,  17  Eq.  320;  Lemarchant  y. 
Lemarekani,  18  Id.  414. 

But  during  the  last  few  years  the 
law  of  that  oonntry  has  undergone 
some  changes:  Wig.  on  Wills,  213. 
A  more  strict  and  uniform  require- 
ment of  definitenesa  in  regard  both 
to  the  subject-matter  and  objects  of 
the  intended  trusts  than  was  for- 
merly the  case^  is  now  required: 
Larnbe  y.  Eanu,  6  L.  R.  Ch.  597 ; 
Htuehinrnm  dt  Tenaat,  In  re,  8  Ch.  D. 
540;  Ifeneage  y.  Andorer,  10  Price, 
230-65;  Wright  y.  Atkym,  1  T.  4&  B. 
313-15;  SuUt.  Moore,  1  Sim.  534; 
Green  y.  Mareden,  1  Drew.  546; 
Wood  y.  OgUmder,  12  L.  T.  N.  S.  626; 
WUliamt  v.  WiUiams,  1  Sim.  N.  S. 


358;  Morrin  y.  Morrin,  19  L.  R.,  Ir. 
37  V.  C;  Camiek  y.  Taeker,  17  L.  R. 
Eq.  320;  TTi/soa  y.  Bell,  4  Ch.  581 ; 
Maekett  y.  Maeketi,  14  Eq.  49 ;  Stead  y. 
McUor,  5  Ch.  D.  22-x  Compare  Brigye 
y.  Penny,  Z  Mac  A  G.  546;  McOor- 
miek  y.  Oro^a,  4  L.  R.  II.  L.  82; 
Iforrie  y.  Fraxier,  15  Eq.  318.  See, 
also,  in  this  connection,  In  re  Adaau 
and  the  Kenringion  VeUry,  27  Ch.  D. 
394 ;  JifuMOorie  Bank  v.  Baynor,  7  App. 
Cas.  321. 

In  the  early  American  cases,  the 
Eiiglibh  latitude  of  construction  was 
allow^,  and  any  expression  of  recom- 
mendation by  the  testator,  that  **  A." 
should  give  an  interest  to  *'  B.,"  was 
regarded  by  the  courts  as  a  trust  In 
fayor  of  "B.:"  Wig.  on  Wills,  214; 
Eriekmm  y.  Wiilard,  1  N.  IL  219; 
Bull  y.  Btdl,  8  Conn.  47 ;  Harriton  y. 
Harrison's  AdmW,  2  GraU.  1 ;  Sine$  y. 
i>ar(i6a,5Fla.51;  Ingram  w.  FValey,  29 
Ga.  553 ;  Negroee  y.  Plummer,  17  Md. 
165;  Warner  y.  Bates,  98  Mass.  274 ; 
Beetfs  AdmW  y.  Seed,  30  Ind.  323. 
But  the  courts  are  now  disposed 
to  place  a  much  more  oonservatiye 
construction  upon  such  expressions 
of  desire.  One  of  the  text-book 
writers  obseryes  that  ''such  words 
are  used  because  the  testator  de- 
sires to  leave  the  matters  to  which 
they  relate  to  the  discretion  of  the 
donee  •  •  »  That  if  the  in- 
tention was  to  control  that  cU^scretion, 
very  different  language  would  ordina- 
rily be  adopted,  and  furthermore,  that 
in  nine  cases  out  of  ten,  where  the 
courts  have  raised  a  trust  out  of  such 
mere  words  of  wish  or  exhortation,  it 
has  been  done  contrary  to  the  expecta- 
tions of  the  testator,  and  more  out  of 
regard  to  the  moral  than  the  legal 
duty  of  the  donee:"  2  Redfield  on 
Wills,  423. 

The  tendency  of  modem  decisions 
is  to  have  regard  to  the  intention  of 
the  testator,  as  gathered   from  the 
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whole  will,  in  determining  whether 
or  not  such  eiprenions  shall  create  a 
tmst:  Cbr6y  t.  Cbr6y,  85  Mo.  371. 

Various  courts  hare  held  in  the 
following  recent  cueS)  that  no  trusts 
were  created,  where  a  certain  sum 
was  bequeathed  to  several  persons  in 
the  foliowing  words,  ''reljing  upon 
them  to  dispose  of  the  same  for  the 
benefit  of  such  ciiaritable,  and  lienero- 
lent,  and  educational  purposes,  as  the/ 
shall  judge  will  most  promote  the 
comfort  and  improye  the  condition  of 
the  poor ;  or  in  case  anjr  of  my  de- 
scendants should  become  poor  and 
needy,  then  to  apply  in  whole  or  in 
part  to  such desoendanto:^  WUUUiT. 
WHItUi,  35  Hun,  401.  Where  a  tes- 
tator gave  all  his  property  to  his  two 
yonnger  sons  with  thb  explanation: 
"in  making  thisdisposition  of  my  prop- 
erty, I  assume  that  my  eldest  son  will 
nnderstand  and  appreciate  my  reasons 
for  giving  whateyer  property  I  may 
hare  at  my  decease  to  his  younger 
brothera,  and  that  they,  on  their  part, 
will  not  fail  to  do  for  him  and  hb 
fSunily  all  that,  under  the  circum- 
stances, the  truest  fraternal  regard 
may  require  them  to  dor"  Ito§e  ▼. 
Porta-f  141  Mass.  309.  Where  a  tes- 
tator uses  language  which  goes  to  show 
his  intention  to  derise  a  fee  to  his 
wife,  coupled  with  words  of  recom- 
mendation, suggestion,  or  advice,  as 
to  the  management  or  occupation 
thereof:  Hoamy  t.  Ifoney,  10  Stew. 
(N.  J.)  21 ;  iS^Mort  t.  lAgim,  59  Tez. 
233.  Where  the  wife  is  requested  to 
finally  dispose  of  property  left  her, 
**  among  my  children  and  grandchil- 
dren, as  shall  seem  to  her  good:" 
Foorn  y.  WkUmort  H  W.,  82  N.  Y. 
405;  Oarkt  y.  Ltuppe,  14  Weekly 
Dig.  206;  Wier  ^,  Mkkigcai  Stove  (h,t 
44  Mich.  506.  Where  a  clause  in  a 
will  reads,  "I  commit  my  grand- 
daughter, Annie,  to  the  chaige  and 
guardianship  of  my  daughter,  Sara  L. 


Cooke,  in  whose  honesty,  good-will, 
and  integrity  I  repose  the  utmost  con- 
fidence," and  continuing,  *'I  enjoin 
upon  her  to  make  such  provisions  for 
said  grandchild,  and  of  my  residuary 
estate,  now  in  her  hands,  in  soch 
manner,  at  soch  times,  and  in  such 
amount,  as  she  may  judge  to  be  ex- 
pedient and  conducive  to  the  welfare 
of  said  grandchild,  and  her  own  sense 
of  justice  and  Christian  duty  shall 
dictate  :**  Lawrtnct  v.  Cooktt  104  N.  Y. 
632 ;  reversing  Same  v.  Stxme^  32  Hun, 
127.    Where  a  testatrix  pr9vides, "  It 
is  my  desire  and  request,  that  8.  shall 
watch  over  and  care  for  my  friend  W., 
and  see  that  at  no  time,  is  she  allowed 
to  suffer  or  want  for  the  necessaries  of 
life:''  TFOde  v.  5^i(A,  2  Dem.  (Surro- 
gate)  B.  93.    Where  a  devise  runs, 
'  to  A.  to  be  held,  used,  and  enjoyed 
by  him,  his  heirs,  executors,  adminis- 
trators and  assigns  foraver,  with  the 
hope  and  trust  that  he  will  not  dimin- 
uh  the  same  to  a  greater  extent  than 
may  be  necessary  for  his  comfortable 
support  and  maintenance,  and  that  at 
his  death,  the  same  or  so  much  there* 
of  as  he  shall  not  have  disposed  of  by 
devise  or  sale,  shsll  descend  "  to  three 
persons  named:  Howard  v.   Oaarutie^ 
109 U.S.  725.  6ee,al80,£aloiiy.  WattM, 
4  £q.  151 ;  In  rt  Bond,  Cole  v.  Ifovci, 
4  Ch.  D.  238 ;  F^maU  v.  P^mtaU,  9 
Id.  96;  Wynne  v.  Hawkine,  1  Brown 
Ch.  C.  179 ;  Jubber  v.  Jnhbtr,  9  Sim. 
608 ;  Ptek  v.  Halee^,  2  P.  Wms.  R.  387. 

Mere  precatory  words  will  not  con- 
vert a  legatee  or  devisee  of  an  abso- 
lute gift  into  a  trustee,  unless  it  affir- 
matively appears  that  they  wera  in- 
tended to  be  imperative:  Bnri  t. 
Berrmj  66  Penna.  St.  400. 

The  rule  is  well  settled  in  Pennsyl- 
yania,  at  least,  that  words  in  a  will 
merely  expressive  of  desire,  recom- 
mendation, and  confidence  are  not 
sufficient  to  turn  a  devise  or  bequest 
into  a  trust:    Pennoei^e   Appeed,  20 
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Penna.  St.  208;  JawrHtkt  t.  Ptotior^ 
48  Id.  4GG;  Bradk§  t.  Tk^der,  105 
Id.  173;  Second  R^^d  Prt^Cn  Ckardk 
▼.  D«a6ro»,  52  Id.  219 

Furihermore,  it  is  also  well  settled, 
that  propertj  deviaed  in  fee  simple  is 
not  affected  bj  precatory  words :  Tke 
Atty  Genendy.  Hall,  Fitig. 814 ;  Jhwm 
T.  OibbM,  1  Rus.  &  M.  615;  IIolme$  ▼. 
OotUom,  8  De  Qex  M.  &  G.  152;  Jack- 
mm  ▼.  Bull,  10  Johns.  10 ;  ic/e  t.  Ide,  5 
Msas.  500;  Bovtn  y.  Ikan,  110  Id. 
438;  Van  Duyne  t.  Van  Duyne,  14  N. 
J.  £q.  897 ;  Bona  H  al.  w.  Meier  et  a/., 
47  Iowa,  607 ;  BenkeH  t.  Jaeo6y  et  a/., 
36  Id.  273;  WiUiamMet  al.  t.  AUiaon, 
33  Id.  278;  NapHne  v.  OlwU,  111 
Peona.  6i.  287 ;  CUtoa  t.  OMon,  U.  B. 
C.  Ct  Dtst.  CaU  Sept  22, 1884 ;  21  Fed. 
Rep.  594. 

Neither  will  a  trust  be  implied 
where  it  clearly  appears  from  the 
will,  that  the  testator  iotended  to  give 


the  deTisee  full  discretion  in  the  use 
of  the  property:  Corby  y.  Corby,  85 
Mo.  371 ;  QUidding  y.  FaUeti,  2  Dem. 
(Surrogate)  R.  58.  This  is  now  well 
settled,  although  the  opposite  doctrine 
was  formerly  held  to  be  the  law: 
Erieket^  t.  Wittard,  1  N.  H.  217.  See, 
also,  Ingram  y,  FraUy,  29  G  a.  553; 
Brigffi  y.  Penny,  8  £ng.  L.  &  E.  R.  231. 
Notwithstanding  the  general  drift 
of  the  later  decisions  in  tliis  country, 
writersof  respectability  haye  not  failed 
to  deplore  the  undue  seyerity  which 
some  courts  haye  recently  exhibited 
in  cases  of  this  ^ort :  Wig.  on  Wills, 
216;  Article,  ••Precatory  Tnists,"  4 
Am.  L.  Rey.  617.  And  it  would 
clearly  seem,  that  there  could  be  no 
good  ground  for  criticism  in  any  caac^ 
where  the  creation  of  a  trust  would 
dearly  subserye  the  testator's  intent. 

SOLOM  D.  WlIAON. 

CSiicago,  111. 
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BUPAnUB  COUBT  OW  THB  UHITED  STATn.^ 

SUPREME  JUDICIAL  COUBT  OF  MAIBE.** 
8UPBEME  JUDICIAL  COUBT  OF  MASSA- 


IBTSBSTATB  COMXEBCB  COMXISBIOlf .' 
8UPBEMB  COUBT  OF  CALIFOBHIA.' 
8UFBEMB  COUBT  OF  COLOBADO.* 
COUBT  OF  EBBORS  OF  OOITNBCTICUT.* 
COUBT  OF  CHANCEBT  OF  DELAWABE.* 
SUPBEKB  COUBT  OF  THE  DI8TBICT  OF 

COLUMBIA.^ 
8UPBEME  COUBT  OF  ILLIVOIB.* 
8UPBEME  COUBT  OF  INDIANA.* 
8UPBEMB  COUBT  OF  KANSAt.^* 
8UPBEKE  COUBT  OF  LOUISIANA." 


CHU8ETT8.'' 
SUPREME  COUBT  OF  MICHIGAN.^* 
BUPBEME  COUBT  OF  MISSOUBI.*^ 
COUBT  OF  APPEALS  OF  NEW  TORE.** 
SUPREME  COUBT  OF  OREGON." 
SUPREME  COURT  OF  PENNSTLTANIA.'* 
SUPREME  COURT  OF  UTAH.** 
SUPREME    COUBT     OF     WASHDIOTON 

TEBBITOBT.* 


ACGORD  AKD  SATISFACTIOir. 

SMemeni  of  a  duputed  claim  is  bioding  on  the  parties  where  a 
bill  is  presented,  bona  fide  objected  to,  and  another  bill  for  a  reduced 
amoant  is  theji  prepared,  paid  and  receipted :  U.  P.  JR.  R.  ▼.  Afider- 
mm,a.OL  Cobrado,  April  27, 1888. 

Aokhtbl 

Seal  eiUUe  broker  has  a  lien  on  the  specific  deed  delivered  to 
him  bj  or  at  the  rec^uest  of  his  principal  for  his  work  thereon,  and 
also  for  his  commission  earned  by  him,  as  also  the  money  paid  by 
the  broker  at  the  request  of  the  principal,  but  there  is  no  right  of 
general  lien :  Bichardi  v.  OaakiU,  8.  Cu  Kan.,  June  9, 1888. 


Attobnet  and  Client. 

ProfeBtiatuil  employment  extends  to  all  an  attorney  does,  when 
retained  because  of  professional  character  and  ability,  even  though 
some  of  the  services  are  commercial  rather  than  professional,  and  is 
not  to  be  compensated  at  the  aggregate  value  of  the  single  acts,  but 
of  the  services  taken  together :  Ketley  v.  i^ie&arcbem,  8.  Cl  Mich., 
April  20, 1888. 


■  To  appear  in  125  U.  8.  Bep. 

*  To  Appear  in  2 1.-S.  C.  Rep. 

*  To  appear  in  73  or  74  Cal.  Rep. 

*  To  appear  in  11  or  12  Col.Rep. 

*  To  appear  in  55  or  56  Coon.  Rep. 

*  To  appear  in  5  or  6  Del. Chan.  Rep. 

*  To  appear  in  6  or  7  Mack.  Rep. 

*  To  appear  in  122  or  123  111.  Rep. 

*  To  appear  in  114  or  115Iiid.Rep. 
^  To  appear  in  38  or  39  Kao.  Rep. 


"  ToappeariQ39or40La.Ann.Rep. 
"  To  appear  in  80  or  81  Me.  Rep. 
>'  ToappeariQl46orl47  Man.  Rep. 
>«  To  appear  in  62  or  63  Mich.  Rep. 
>*  To  appear  in  92  or  93  Mo.  Rep. 
"  To  appear  in  109  or  110  N.  Y.  Rep. 
"  To  appear  in  15  or  IG  Ore.  Rep. 
"  Toappearinll8orll9Pa.St.Rep. 
"  To  appear  in  4  or  5  Utah  Rep. 
*  To  appear  in  3  or  4  Wash.  Ter.  Rep. 
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Bavk& 

Gukiers  of  national  banks  are  not  within  the  prohibition  of  §  64, 
Penna.  Act  March  31, 1860,  making  it  a  niisdemeaDor  for  bank 
cashiers  to  eugage  in  any  other  business ;  Congress  ha^  not  enacted 
such  a  restraint  and  the  Sute  caiiuot.  Hence,  such  cashier  could 
rightfully,  as  surviving  partner,  wind  up  the  busiuess  of  a  firm  in 
which  he  was  a  partner :  Aclen*8  Appeal,  S.  Ct.  Penna.,  March  12, 
1888. 

Cerlifieaie  of  deposU,  issued  by  a  bank,  payable  to  the  order  of 
the  dept>i«itor  bearing  interest  at  4  per  cent,  if  left  6  months  and  5 
per  cent  if  12  months,  and  dated  and  signed,  is  not  a  negotiable 
instrument,  and  in  the  hands  of  an  indorsee,  is  subject  to  all  equities 
between  the  bank  and  the  depositor:  Schlaudeelir*8  Appeal,  8.  Ct 
Penna.,  May  14, 1888. 

Bills  and  Notes. 

Payment  by  the  drawee  of  a  draft,  to  preserve  his  credit  and  un- 
der protect,  is  not  such  an  involuntary  payment  as  to  permit  a  suit 
to  recover  back  the  amount  paid ;  the  element  of  coercion  is  essen- 
tial:   Harvey  v.  Oirard  Nail  S*k,  8.  Ct  Penna.,  March  19,  1888. 

Railroad  bonds  and  the  interest  warrants  thereunto  belonging, 
are  not  negotiable  promissory  notes,  within  the  meaning  of  the 
Massachusetts  Pub.  Stat,  ch.'77,  §  9,  and  are  not  entitled  to  grace: 
Chaffee  v.  Middlesex  It*  B.  Co.,  8up.  Jud.  Ct  Mass.,  March  3, 

1888. 

Checks. 

Forged  indorsement  is  no  justification  to  the  bank  in  paying  the 
check,  it*  the  forgery  could  have  been  known  by  proper  care,  as  by 
comparison  with  a  genuine  signature  in  the  possession  of  the  bank, 
even  though  the  depositor  was  negligent  in  examining  his  returned 
checks:  Brixen  v.  Deeerei  NaU.  Bk.,  8.  Ct  Utah,  February  18, 
1888. 

Presentation  must  be  made  to  the  bank  on  which  a  check  is  drawn, 
with  due  diligence,  to  prevent  the* check  operating  as  actual  pay- 
ment of  a  debt  for  which  it  has  been  received  without  any  special 
agreement;  loss  to  the  drawer  or  endorser  of  the  check  converts 
the  conditional  payment  presumed  by  the  law  into  actual  payment: 
Kilpatrick  v.  Home  B.  i  L.  Aee'n,  8.  Ct  Penna.,  February  20, 
1888. 

Constitutional  Law. 

Damaged,  in  the  Illinois  Constitution  of  1870,  providing  that 
"  private  property  shall  not  be  taken  or  damaged,  for  public  use, 
without  just  compensation,"  does  not  merely  mean  that  the  injury 
complained  of  should  be  caused  by  a  trespass  or  actual,  physical 
invasion  of  the  land,  but  in  addition,  any  substantial  damage  caused 
by  a  public  improvement ;  hence  where  the  value  of  a  coalyard  was 
diminished,  by  difficulty  of  access  caused  by  a  street  viaduct  in  the 
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neighborhood*  damages  were  recovered :  Chicago  t.  Taylor^  S.  Ct. 
U.  tf.,  March  19, 1888;  125  U.  S.  161. 

Obligation  of  a  cootract  is  protected  bj  the  Constitution  of  the 
United  States  against  the  Constitution  and  laws  of  a  State,  or  anj 
enactment  given  the  force  of  law  by  anj  State,  but  not  against  the 
decisions  of  State  courts,  or  the  acts  of  administrative  or  executive 
boards  or  officers  or  the  doings  of  corporations  or  individuals;  other- 
wise, every  interpretation  of  the  obligation  of  a  contract  might  be 
reviewed  by  the  Dupreme  Court  of  the  U.  8.:  N.  0.  Waiencorks 
Co.  V.  L.  Sugar  ReJ.  Co.,  6.  Ct.  U.  S.,  March  19,  1888;  125  U. 
&18. 

Contracts. 

Oombinalton  among  lumber  manufacturers,  designed  to  increase 
the  price,  limit  the  quantity  and  control  the  sale  to  those  not  in  the 
combination,  is  against  public  policv,  and  a  contract  made  for  this 
purpose,  whereby  no  lumber  was  to  be  sold  in  four  counties  except 
to  tne  plaintiffii  at  $11  per  M.  and  if  any  should  be  sold  to  others, 
then  to  pay  the  plaintiffi  $20  per  M.  so  sold,  is  void :  Sania  Clara 
F.  M.  £  L.  Co.  V.  Hagei,  &  Ct.  California,  June  4, 1888. 

Specific  prnfonnanee  of  contracts  relating  to  personalty  will  not, 
as  a  genend  rule,  be  enforced  in  equity,  unless  it  is  apparent  that 
the  milure  to  perform  the  contract  cannot  be  adequately  redressed 
by  damages,  as  in  the  case  of  goods  of  peculiar  value  from  curiosity, 
antiquity  or  aflection,  or  which  no  one  out  the  defendant  could  sup- 
ply; hence  a  contract  for  the  sale  of  stock  in  a  private  corporation, 
which,  in  America,  unlike  England,  is  ordinarily  sold  in  the  mar^ 
ket,  will  not  be  specificallv  enforced:  Diamond  S.  L  Co.  v.  Todd, 
Ct  Chan.  Delaware,  April  12, 1888. 


rendered  in  keeping  house,  as  if  the  defendant's  wife  and 
not  his  servant,  by  a  woman  who  agreed  to  live  with  defendant 
as  his  wife,  without  any  lawful  marriage,  and  also  money  expended 
by  her  in  paying  some  of  the  household  expenses,  during  a  period 
of  over  thirteen  years,  cannot  be  recovered  in  a  court  of  justice ; 
they  were  in  furtherance  and  fbr  the  contiouation  of  their  unlawful 
relations  and  would  not  even  support  an  express  promise  to  pay : 
Brown  v.  TutUe,  8.  Jud.  Ct.  of  Mabe,  February  6, 1888. 

Warranty,  when  broken,  entitles  the  buyer  to  set  off  against  the 
price  of  the  goods,  the  diflkrence  between  the  value  at  tne  time  of 
the  sale  and  what  the  value  would  have  been  if  the  eoods  had  con- 
formed to  the  warranty:  Blacker  v.  Slown,  8.  Ct  of  Ind.,  April  11, 
looo. 

COBPOBATIOHS. 

Stockholder  can  file  his  own  bill  against  the  directors  where  he 
avers  that  one  of  them  controls  a  majority  of  the  stock  and  has 
elected  persons  as  co-directors  who  have  combined  with  the  wrong- 
doer to  carry  out  his  will,  and  also  avers  such  matters  as  would  be 
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a  fraud  upon  the  corporation  nhich  tlic  directors  ought  to  redrera: 
Datiphj  V.  Traveler  y.  Ass.,  S.  Jud.  Ct.  Mass.,  April  6,  1888. 

Crimikal  Lav. 

Imprisonment  depends  for  its  yalidity,  on  a  &a&ea«  corpus  hearing, 
upon  the  judgment  and  not  upon  the  miitimue,  which  is  only  evi- 
dence of  authority  for  the  jailor :  SennoU  v.  Swann,  S.  Jud.  Ct. 
Mass.,  April  6y  1888. 

Ineed  occurs  when  an  illegitimate  daughter  is  seduced  by  her 
natural  father,  as  much  as  when  he  has  intercourse  with  hid  daughter, 
bom  in  wedlock :  People  v.  LakOf  Ct.  App.  N.  Y.,  June  5, 1888. 

Divorce. 

Defense  to  an  action  by  a  wife  for  separation  on  the  ground  of 
abandonment  and  for  alimonv,  cannot  be  made  by  pleading  a  decree 
of  divorce  in  another  State,  lu  which  the  wife  was  not  served  and 
did  not  appear  and  of  which  she  had  no  actual  notice  until  served 
with  a  copy  of  the  final  decree:  Cross  v.  Cross,  Ct.  App.  N.  Y., 
January  17, 1888. 

Divorce  nay  be  granted  by  the  legislature  of  a  Territory,  when 
either  party  is  at  that  time,  a  resident  of  the  Territory,  and  there 
need  be  neither  cause  for  the  divorce  nor  notice  to  the  non- 
resident party:  Maynard  v.  Hill,  S.  Ct  U.  S.,  March  19, 1888; 
125  U.  S.  190. 

Marriage  is  not  a  contract  within  the  protection  of  the  Constitu- 
tion  of  the  United  States,  as  it  is  such  a  contract  that  when  made, 
becomes  an  institution  of  which  the  rights  and  duties  are  regulated 
by  law  and  cannot  be  terminated  by  agreement.  The  constitu- 
tional protection  applies  only  to  perfect  contracts  vesting  certain, 
definite,  and  fixed,  private  rights  of  property :  Id. 

Fraud. 

Opinions,  which  are  not  statements  of  fact,  may  be  expressed  by 
the  vendor  of  a  silver  mine,  without  risk  of  the  sale  being  set  aside 
for  fraudulent  representations,  when  the  purchaser  undertakes  to 
make  investigations  of  his  own,  and  the  vendor  does  nothing  to 

Srevent  the  vendee  doing  all  he  chooses:  Southern  Devel,  Co.  v. 
ilva,  S.  Ct  U.  8.,  March  19, 1888;  125  U.  S.  247. 


Insolvency. 

Definition  of  insolvency  cannot  be  made  more  definite  than  de- 
claring it  to  be  the  condition  of  one  who  is  presently  unable  to  pay 
his  debts  in  full :  Cunningham  v.  Norton,  8.  Ct.  U.  S.,  March  19, 
1888;  125  U.S.  77. 
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Insurance. 

Inturable  iniereti  must  exist  at  the  time  of  the  insaranoe  and  of 
the  loss,  or  else  the  insured  ia  not  injured,  as  the  contract  is  one  of 
iodemnitj  purely :  Chrisman  ▼.  SiaU  Im,  Co.,  8.  Cu  Oregon,  May 

8,1888. 

Interstate  Gommercb  Law. 

Joint  tariffs  or  rates  are  not  censurable,  unlcM  the  joint  agre^ 
meut  is  for  the  accomplishment  of  something  unlawful  or  unjust  in 
itself  or  in  its  consequences:  the  policy  of  the  law  and  the  con- 
venience of  budioess  favor  them,  and  the  more  completely  the  whole 
railroad  system  of  the  country  can  be  treated  as  a  unit,  the  greater 
will  be  the  beneBt  of  its  service  to  the  public  and  the  less  the  liability 
to  un&ir  exactions:  Martin  v.  C  B.  is  Q.  B.  B.  Co.,  The  Com- 
mission, June  19, 1888. 

Trade  eeniert^  or  large  commercial  towns,  are  not,  of  right, 
entitled  to  more  favorable  rates  than  the  smaller  towns  for  which 
they  are  the  points  of  distribution  :  nor  can  they  complain  of  single, 
direct  rates  to  the  smaller  towns,  less  in  amount  than  the  aggregate 
of  the  rate  to  the  center  and  from  the  trade  center  to  the  srouler 
towns :  the  rates  can  be  made  proportional  to  the  distance,  or  nearly 
so,  without  regard  to  the  trade  centers :  Id. 

Land. 

Biparian  owner,  along  the  Mississippi,  owns  to  the  middle  thread 
of  the  stream,  including  islands  separated  from  the  mainland  by 
sloughs  or  arms  of  the  river :  Fuller  v.  Dauphin,  8.  Ct  lU.,  May  9, 
1888. 

Life  Insurance. 

Antwer$  to  an  application  for  a  policy  of  life  insurance,  were 
followed  in  the  printed  form,  by  an  "  acknowledgment "  or  state- 
ment that  the  answers  were  "  true  to  the  best  of  my  knowledge  and 
belief:"  Held,  that  the  policy  was  not  avoided  by  an  untrue  answer, 
unless  the  untruth  was  within  the  knowledge  or  belief  of  the  appli- 
cant: Clapp  V.  Masa.  Ben,  Am.,  8.  Jud.  Ct.  Mass.,  April  6,  1888. 

Amgnee  of  a  policy  of  insurance  taken  out  by  the  Assignor  on 
his  own  life  mar  recover  against  the  company,  whether  the  assignee 
had  an  original  insurable  interest  or  not,  if  the  assignment  is  an 
honest  exchange  of  property  and  not  a  mere  cover  for  a  wagering; 
transaction:  Fiizpairick  v.  Hartford  X.  d*  A.  Ins,  Co.,  8.  Ct.  of 
Errors  Conn.,  April,  1888. 

Liquor  Laws. 

Common  carriers  cannot  be  prevented  by  State  laws  from  carry- 
ing intoxicating  liquors  from  State  to  State,  and  such  statute  is  no 
excuse  for  refusal  to  carry :  Bowman  v.  C,  is  N,  B.  B,  Co.,  8.  Ct. 
U.  8.,  March  19, 1888 ;  125  U.  8.  483. 
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Mandamus. 

Rdator  need  not  show  any  special  interest  in  the  result,  where 
a  public  riuht  is  involved  and  the  writ  of  mandamus  is  asked  to  en- 
force a  public  duty;  hence,  a  private  citizen  may  invoke  the  aid  oi' 
this  writ  to  compel  the  board  of  police  commissioners  of  St.  Louis  to 
vacate  an  order  that  the  chief  of  police  should  not  interfere  with 
the  sale  of  beer  and  wine,  in  that  dty,  on  Sunday :  8taU  ex  rtt.  v. 
FnmeU,  a  Ct.  Missouri,  May  7, 1888. 

MiNiNO  Law. 

BoyaUy  paid  under  a  coal  mining  lease,  is  not  profit  but  part  of 
the  estate  itself,  and  lien  creditors  have  a  right  to  stay  the  waste  or 
have  the  proceeds  applied  to  their  liens ;  and  in  the  latter  case  the 
proceeds  are  appliea  to  all  liens  in  their  order  without  regard  to 
who  applied  for  the  restndnt  of  the  waste :  Daff  y.  jHopUns,  S*  Ct. 
PeniuL,  May  21,  1888. 

Neguoekcb. 

Machine  whidi  breaks  while  being  used  in  a  proper  manner  and 
for  the  purpose  intended,  is  evidence  of  its  defective  and  unsafe 
condition:  ifoyniAan  v.  The  HUU  Oo.^  S.  Jud.  Ct.  Mass.,  May  4^ 
1888. 

NUISAHCE. 

Navigaium  may  be  obstructed  b^  a  drawbridge  erected  under 
State  authority  over  a  navigable  river,  below  the  ebb  and  flow  of 
the  tide,  notwithstanding  the  appropriation  by  Congress  for  im- 

Croyements  to  navigation  in  other  parts  of  the  river ;  there  must 
e  a  direct  statute  oi  the  United  States,  forbidding  such  obstruction, 
and  hence,  the  provision  of  an  Act  of  Congress,  admitting  a  State 
into  the  Union,  that  the  navigation  of  a  certain  river  should  not 
be  obstructed  or  interfered  with,  does  not  forbid  a  physical  obstruc- 
tion but  relates  solely  to  political  regulations,  hampering  commerce : 
WiUamelU  I.  B.  Oo.  v.  Hatch,  S.  Ct.  U.  S.,  March  19, 1888 ;  125 
U.  S.  1. 

Pabthebships. 

DebU  of  a  partnership  are  joint  and  several,  and  consequently  a 
partner  who  pays  the  firm's  debts  with  his  own  funds,  cannot  be 
allowed  to  come  upon  the  firm  assets  by  substitution,  but  must  wait 
until  the  firm  creditors  are  satbfied :  Lyons  v.  Murray,  S.  Ct.  Mis- 
souri, May  7, 1888. 

Patents. 

Cbntrads  in  relation  to  the  payment  of  royalties,  cannot  be  the 
basis  of  jurisdiction  in  the  U.  S.  courts,  unless  the  validity  of  the 
patent  is  drawn  into  question  :  Felix  v.  Seharnvoeber,  S.  Ct.  U.  S., 
ll^h  19, 1888 ;  125  U.  S.  54. 
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PBAcnOE. 

Bill  of  rerieWf  pare  And  simple*  will  not  avtil  to  revene  the  de- 
cree on  the  original  bill  for  anything  but  errors  of  law,  apparent 
on  the  record ;  the  decision  upon  m  questions  of  fact  at  issue 
under  the  original  bill  and  answer,  must  be  assumed  to  be  correct 
upon  the  view  of  the  law  taken  by  the  court  at  the  time  of  the 
original  decree,  so  as  to  leave  nothing  for  examination  but  the  cor- 
rectness of  the  view  of  the  law:  WtUameUe  I.  B.  Co.  v.  HdUik^  & 
Ct  U.  8^  March  19, 1888 ;  125  U.  8. 1. 

Bill  of  review,  pure  and  simple,  for  the  revwsal  of  a  decree  for 
apparent  errors  of  law  only,  may  be  filed  in  the  Circuit  Court,  after 
an  appeal  has  been  taken  to  the  8uprenie  Court,  but  not  prosecuted: 
Id, 

Bailboads. 

Baggaaemader  has  no  authority  to  invite  a  person  to  ride  on  a 
train  and  such  person  cannot  be  considered  a  passenger  and  cannot 
recover  damages  for  any  act  not  caused  by  the  negligence  or  tort  of 
the  company:  Reary  v.  L,^N.  O.  A  T.  A.  B.  Co.,  8.  Ct  La.,  Jan- 
uary 9, 1888. 

Faiture  to  itop,  look  and  listen,  is  excusable  where  plaintiff  saw  a 
train  roovioff  away  from  the  only  crossing  from  one  part  of  the 
town  to  another  and  not  knowing  that  the  train  was  being  switched 
back  and  forwards,  and  not  being  able  to  see  its  approach  on  account 
of  standing  cars  and  a  freight  house,  drove  slowly  on  the  crossing 
and  was  injured :  N.  P.  B.  B.  Co.  v.  Holme$,  B.  Ct  Wash.  Ter., 
February  2, 1888. 

Net  earnings  of  a  railroad  in  the  hands  of  a  receiver,  appointed 
in  a  judgment  creditor's  suit,  are  not  applicable  in  discharge  of  the 
bonds  secured  upon  the  road  b^  a  moitgage,  where  the  mortnge 
trustee  has  not  asked  for  possession  or  intervened  in  the  suit:  Sage 
V.  M.  A  L.  R.  B.  B.  Co.,  8.  Ct.  U.  8.,  March  19, 1888 ;  125  U.  8. 
861. 

Pasring  from  car  to  car  of  a' rapidly  moving  train,  to  suit  the 
passenger's  convenience,  is  at  the  risk  of  the  passenger,  even  though 
the  conductor  had  remarked  to  the  passenger  that  he  might  leave 
the  train  at  the  next  station,  by  taking  the  rear  car ;  this  was  not 
a  command  on  the  part  of  the  conductor,  for  which  the  company 
could  be  held  liable :  Stewart  v.  B.  &  P.  B.  B.  Co.,  8.  Jud.  Ct  Mass., 
May  4, 1888. 

Statutes. 

Locality,  being  limited  in  an  Act  of  Congress,  is  not  enlarged  by 
an  amendment  containing  language  which  might  have  a  wider 
scope;  in  construing  the  amendment,  the  mischief  to  be  remedied 
should  be  ascertained  and  the  langusge  used  should  be  restrained 
to  the  evident  purpose  of  the  legislative  will:  17.  S.  v.  Crawford,  8. 
Ct  Dist.  Columbia,  March  12, 1888. 

John  B.  Uhlb. 
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THE  TRUE  CHAEACTER  OF  DIVORCE  SUITS. 

I  PR0P06S  to  present  what  I  understand  to  be  the  trae 
character  of  divorce  saits,  and  to  account  for  their  admitted 
peculiarities.  I  do  not  offer  a  mere  theory,  and  seek  to  suiv 
port  it  by  showing  that  it  is  consonant  with  l^al  science; 
bat,  taking  the  law  as  it  is  settled  by  the  great  majority  of 
decisions,  and  as  recognized  and  stated  by  our  principal  text- 
writers  on  the  subject  in  hand,  I  undertake  to  relieve  it  of 
minor  difficulties,  to  point  out  some  errors  in  conflicting  deci- 
sions, and  to  reconcile  with  legal  science  the  prevalent  theory 
of  divorce  suits.  In  doing  this  I  shall  be  obliged  to  expose 
the  misuse  of  terms  frequently  found  in  able  treatises,  and  in 
leading  cases  of  unquestionable  authority  on  the  subjects 
adjudicated ;  and  I  may  have  to  differ  with  a  few  decisions 
hitherto  unchallenged. 

L 

1.  The  right  classification  of  the  divorce  suit  is  important. 
It  is  wholly  personal.  One  party  to  the  marriage  sues  the 
other,  and  all  the  requisites  of  a  personal  action  are  apparent 
The  action  manifestly  should  be  classified  generally  with  per- 
sonal suits. 

This  class,  however,  is  divisible.  The  divorce  suit,  in 
common  with  some  others,  differs  from  ordinary  personal 
actions  in  several  respects.  It  has  some  features  so  resem- 
bling those  of  the  proceeding  in  rem  that  they  have  caused  it 
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to  be  iDiBtaken  as  a  member  of  tbe  latter's  family.  Treatise 
writers  and  conrts  have  frequently  said  that  the  divorce  sait 
is  in  rem,  because  of  the  prominent  feature — ^the  universal 
conclusiveness  of  the  decrees— common  to  both.  They  have 
said  it  incidentally,  however,  not  so  as  to  make  the  assertion 
necessary  to  the  argument  of  the  treatise,  or  to  the  conclusion 
of  the  opinion.  The  term  may  have  the  right  one  substituted 
without  doing  violence  to  the  thought  either  in  the  text-booka 
or  the  decisions  where  it  is  thus  employed.  It  is  therefore 
not  authoritatively  settled  that  the  divorce  suit  is  in  rem. 

2.  Believing  that  the  misapplication  of  this  term  tends  to 
error,  I  call  attention  to  the  simple  fact  that  no  thing  is  sued 
when  a  husband  or  wife  is  sued  for  divorce.  Plainly  the 
action  is  brought  against  a  person  and  not  against  any  thing. 
The  true  criterion  is  not  universal  conclusiveness,  but  that 
against  which  the  suit  is  instituted  and  prosecuted. 

In  divorce  suits,  no  property  is  seized,  brought  into  court, 
held  in  custody  till  condemnation,  and  made  necessary  to  the 
court's  jurisdiction  throughout  all  the  proceedings,  while 
there  is  no  party  defendant  and  not  necessarily  any  party 
claimant  There  is  no  property-right  or  interest  constructively 
seized  and  brought  into  court  and  proceeded  against  in  a 
divorce  suit  How  can  it  be  said,  in  any  rational  sense,  that 
the  suit  is  instituted  and  prosecuted  against  any  thing  ? 

8.  Mr.  Bishop,  in  his  good  book  on  Marriage  and  Divorce, 
says  repeatedly  that  it  is  the  matrimonial  status  which  gives 
the  divorce  suit  its  character ;  other  text-writers  on  the  sub- 
ject are  in  accord ;  all  correctly  cite  authorities  in  their  sup- 
port, and  Mr.  Bishop  speaks  ot  the  plaintiff  as  ^^  the  proprietor 
of  the  status"  (Vol.  IL  sec.  164) ;  but  is  the  status  sued?  Is 
that  a  thing  proceeded  against,  in  a  divorce  suit,  like  a  bale 
of  goods  in  the  actio  in  remt  The  bale,  seized  and  brought 
into  court  to  be  condemned  as  forfeited,  has  its  status  judicially 
declared  by  the  decree;  but  there  can  be  no  proceeding  to 
declare  the  status  of  a  status — as  would  be  the  case  were  there 
proceedings  against  the  marital  state  of  persons  and  not 
against  the  persons.  For,  all  proceedings  in  rem  are  to  fix 
status — necessarily,  however,  that  of  property  actually  seized, 
or  property  rights  and  interests  constructively  seized.    They 
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are  ^  to  determine  the  state  or  condition  of  the  thing  itself; 
and  the  judgment  is  a  solemn  declaration  upon  the  status  of 
the  .thing,  and  it  ipso  facto  renders  it  what  it  declares  it  to 
be:"  Woodruff  V.  Taylor,  20  Vt  65.  Hundreds  of  decisions 
accord  with  this,  and  none  controvert  it.  There  are  those 
which  transcend  this  description  by  Judge  Hall,  but  none 
which  contradict  it;  and  they  are  little  more  than  casual 
expressions,  not  essential  to  the  decisions  rendered,  and  not 
designed  to  settle  authoritatively  the  use  of  any  term.  For 
illustration :  there  are  many  cases  cited  by  the  annotators  of 
The  Duchess  of  KingstovCs  Case,  and  Doe  v.  Oliver,  in  Smith's 
Leading  Cases  (Vol.  IL  p.  809,  7th  Am.  Ed.),  which  declare 
all  suits  to  fix  personal  status  to  be  in  rem,  when  it  is  appa- 
rent that  the  right  term  could  be  substituted  for  the  wrong 
one  used,  without  changing  the  logical  conclusion  sought. 

Seeing  that  the  status  of  the  contending  parties  is  not  the 
res,  some  have  said  thiit  the  bond  of  matrimony  is  the  sub- 
ject-matter of  the  suit,  and  that  the  divorce  proceeding  is  in 
rem,  being  to  dissolve  the  bond;  but,  clearly,  there  is  no 
action  against  the  bond  as  a  fictitious  defendant,  nor  is  the 
subject-matter  ever  impleaded,  condemned,  or  adjudged 
against  in  any  way. 

^  It  was  the  interest  of  the  husband  in  his  wife— his  right 
to  exact  from  her  the  performance  of  duties — upon  which 
the  decree  operated.  She  was  within  the  jurisdiction,"  said 
the  Supreme  Court  of  Maine,  in  the  oft-approved  case  of 
Harding  v.  Alden,  9  Oreenleaf,  140.  If  that "  interest"  was  the 
res,  it  should  have  been  seized  constructively  and  proceeded 
against,  as  an  intangible  thing  may  be,  so  that  it  could  not 
have  been  in  any  other  court  at  the  same  time.  But  that  a 
wife  may  sue  her  husband  for  divorce  in  one  State,  and  the 
husband  sue  her  for  it  in  another,  at  the  same  time,  is  quite 
possible.  The  status,  the  bond  of  matrimony,  the  interest  of 
both  parties  in  their  domestic  relation,  may  be  pending  at 
once  in  two  different  courts,  in  two  different  States,  so  that 
lis  pendens  cannot  be  pleaded  in  either  against  the  other. 
Jones,  in  New  York,  sued  his  wife  for  divorce,  and  she  an- 
swered :  Jones  v.  Jones,  86  Hun,  414.  She,  in  Texas,  sued  him 
for  divorce,  while  his  suit  was  pending,  and  he  answered : 


474  THB  TBJTB  CHARACTER  OF  DIVORCE  SUITS. 

Jones  V.  JoneSj  60  Tez.  451.  The  Btatos  of  both,  the  matri- 
monial bond,  the  oonjagal  interest,  were  in  both  courts  simul- 
taneous ;  but  property  or  a  property  interest  could  not  have 
been  legally  under  seizure,  actually  or  constructively,  in  two 
courts  at  once.    This  is  axiomatic 

Mrs.  Jones  obtained  judgment  first,  amended  her  pleadings 
in  New  York,  and  set  up  the  Texas  decree  there,  and  it  was 
held  a  bar  to  further  proceeding.    There  are  other  like  cases. 

n. 

1.  I  have  said  that  the  divorce  suit,  though  wholly  personal 
ill  character,  differs  from  ordinary  personal  actions  in  features 
which  resemble  those  of  an  action  against  a  thing.  The  two 
most  prominent  in  both  are  the  fixing  of  status  and  the  univer^ 
sal  conclusiveness  of  the  judgment  When  both  parties  liti- 
gant, in  a  divorce  suit,  are  in  court,  these  two  particulars  are 
the  most  striking  differences  between  such  suit  and  an  ordi- 
nary personal  action ;  but  when  only  the  plaintiff  is  there,  a 
third  resemblance  to  a  proceeding  in  rem^  is  equally  remarka- 
ble :  there  need  be  ofUy  published  invitation  to  the  adverse  party  in 
interest. 

In  these  three  particulars,  the  divorce  suit  is  as  if  against  a 
thing.  Still  retaining  its  wholly  personal  character,  it  be- 
longs to  a  sub-division  of  its  class,  which  embraces  many 
cases  other  than  those  of  divorce,  in  which  these  marked 
characteristics  appear. 

2.  I  am  not  confounding  terms  when  I  say  that  the  divorce 
suit  is  in  personam  yet  quasi  in  rem.  All  suits  quasi  in  rem 
are  necessarily  personal,  else  they  would  be  simply  in  rem. 
We  cannot  say  of  the  latter  that  they  are  like  proceedings 
against  things,  for  they  are  proceedings  against  things. 

The  distinction  is  not  a  merely  fanciful  bandying  of  terms. 
It  points  out  an  important  difference  between  classes  of  actions 
that  have  been  too  often  confounded  to  the  engendering  of 
error  and  the  denial  of  justice.  The  books  are  full  of  loose 
expressions  relative  to  these  forms  of  action,  giving  abundant 
apology  for  this  attempt  to  rectify  the  misuse  of  terms,  were 
that  the  only  purpose  of  this  essay.  We  read  of  proceedings 
^^ purely"  in  rem^  implying  that  there  are  those  impurely  so; 
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of  ^^  prooeedingB  in  rem  or  quasi  in  rentj^  as  though  it  mattered 
little  which;  of  actions  "strictly  in  renC^  (the  converse 
"  looecly  T")  and  other  vague  and  misleading  terms. 

8.  As  it  is  high  time  that  the  actio  quasi  in  rem  should  be 
defined,  I  venture  to  offer  the  following  in  the  absence  of  a 
better  definition :  It  is  a  proceeding  to  fix  status  to  the  conclud- 
ing of  all  the  world  J  yet  not  a  proceeding  against  a  thing. 

Whether  the  profession  will  accept  of  this  definition  or 
not,  I  find  it  absolutely  necessary  to  differentiate  between 
suits  to  fix  the  status  of  property  in  proceedings  directed 
against  property,  and  those  to  fix  that  of  persons  and  acts,  in 
order  clearly  to  discuss  the  peculiar  character  of  divorce  suits. 
It  is  not  to  discuss  terms,  but  to  settle  principles — rather  to 
offer  suggestions  to  that  end — that  I  write. 

There  is  nothing  novel  in  my  position.  The  great  majority 
of  divorce  decisions — ^those  that  settle  the  law  on  the  most 
important  questions  of  the  subject — are  in  perfect  harmony 
with  it.    It  is  the  others  that  need  a  touchstone. 

4.  Of  the  class  to  which  divorce  suits  belong  I  will  men- 
tion several  proceedings,  all  of  which  illustrate  my  definition : 
A  minor  suing  to  be  emancipated,  a  slave  suing  for  his  free- 
dom, suits  to  establish  pedigree,  to  have  a  person  declared 
legitimate,  to  have  one  pronounced  a  bastard,  an  outlaw,  a 
pauper,  or  a  bankrupt,  and  proceedings  to  naturalize  a  for- 
eigner or  appoint  an  administrator  or  guardian.  In  all  these 
personal  status  is  fixed  so  that  not  only  parties  and  privies, 
but  all  the  world  are  estopped  from  collateral  attack  of  the 
decree :  JEnnis  v.  SmiUi^  14  How.  400 ;  Bryant  v.  Aliens  6  X. 
H.  116 ;  Clark  v.  Callaghan,  2  Watts,  259 ;  Tebbets  v.  7?fton, 
4  Fob.  120 ;  Begina  v.  Hartington,  4  Ellis,  k  Bl.  780 ;  Liver- 
more  v.  Swaseyj  7  Mass.  218 ;  In  re  Bellows^  3  Story,  428 ; 
Very  v.  McHenry^  29  Me.  216 ;  McCarthy  v.  Marshy  1  Selden, 
268 ;  State  v.  Penny^  5  English,  621 ;  Laurence  v.  Englesby^ 
24  Vt  42;  Farrar  v.  (Hmsteady  24  Vt.  128.  The  probate  of 
a  will  illustrates  further,  but  in  a  direction  which  we  need 
not  follow  now. 

Lord  Coke  says :  "  Where  the  record  of  the  estoppel  doth 
run  to  the  disabilitie  or  legitimation  of  the  person,  there  all 
strangers  shall  take  benefit  of  that  record,  as  outlawrie,  ex- 
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oomiDengement,  profession,  attainder  of  praemunire,  felonie, 
bastardie,  muliertie,  and  shall  conclude  the  parties  though 
they  be  strangers  to  the  record."    1  Inst.  852,  6. 

I  think  it  will  not  be  denied  that  judicial  proceedings  re- 
sulting in  the  dissolution  of  the  marriage  bond  and  declaring 
the  parties  free  from  it,  belong  to  this  class  of  actions.  And 
I  believe  it  to  be  settled  that  when  both  husband  and  wife 
are  in  court  as  actual  parties,  and  the  court  has  jurisdiction 
over  them  and  the  subject-matter,  and  it  pronounces  them 
freed  from  the  bond  of  matrimony,  the  decree  is  universally 
binding,  not  only  in  the  State  where  it  is  rendered,  but  in 
every  State  of  the  Union  and  every  country  of  the  world. 

5.  The  notion  that  any  State,  by  reason  of  its  governmental 
authority  over  the  status  of  its  citizens,  may  hold  any  one  of 
them  to  his  marriage  vows  after  his  having  appeared  as  de- 
fendant under  another  jurisdiction  before  a  competent  court 
there  at  the  suit  of  a  plaintiff  resident  there,  and  been  di- 
vorced there,  is  no  longer  held  by  any  tribunal.  There  are 
those  who  seem  to  think  that  a  divorce  may  be  valid  where 
rendered,  but  invalid  elsewhere  (forgetting  that  universal  con- 
clusiveness is  an  attribute  of  divorce  judgments  as  it  is  in  de- 
crees in  rem — in  other  words,  overlooking  a  trait  of  the  (ictio 
quasi  in  rem) ;  but  they  do  not  contend  for  such  a  demoraliz- 
ing result  when  both  parties  to  the  marriage  have  appeared 
in  the  suit  before  a  court  having  jurisdiction. 

6.  It  is  essential  to  the  jurisdiction  of  the  court  that  one 
of  the  parties  be  a  resident,  subject  to  the  governmental  power 
of  the  State,  and  that  the  subject-matter  of  the  suit  be  legally 
before  the  court  If  these  essentials  are  wanting,  the  decree 
of  divorce  would  be  coram  non  judice^  concluding  no  one, 
without  the  State,  or  within  it.  The  jurisdiction  may  be  col- 
laterally assailed,  in  this  class  of  cases  as  in  any  other.  I 
will  limit  myself  to  a  single  case,  among  many  that  might  be 
adduced,  in  illustration:  A  Mr.  Dawell  was  prosecuted  in 
Michigan  for  bigamy.  In  defence,  he  pleaded  ^^  not  guilty," 
and  that  he  had  been  divorced  from  his  former  wife ;  and  he 
introduced  the  record  of  a  suit  in  Indiana,  by  which  it  ap* 
pcared  that  his  wife,  resident  there,  had  sued  him  there  for 
divorce,  that  he  had  answered,  and  that  the  marriage  had  been 
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diseolved.  This  record  was  met  by  evidence  in  the  criminal 
case  that  neither  party  to  the  divorce  proceedings  was  resident 
in  Indiana  when  the  suit  was  conducted  there  to  judgment, 
but  both  resided  in  Michigan.  It  was  held,  therefore,  on  ap- 
peal, that  only  Michigan  had  governmental  authority  over  the 
status  of  the  parties,  that  the  decree  of  divorce  was  void,  and 
that  Dawell  was  amenable  to  the  charge  of  bigamy  for  taking 
a  second  wife  after  the  divorce  had  been  pronounced :  Tlie 
People  V.  DaweU^  25  Mich.  247. 

m. 

1.  When  the  plaintiff  is  a  resident  of  the  State  where  the 
suit  is  brought  and  fails  to  get  the  summons  served,  and  re- 
sorts to  published  notice  to  the  person  sought  to  be  made  a 
party  (who  does  not  respond  to  the  invitation  by  appearance), 
the  suit  may  go  on  and  result  in  valid  judgment  This  is 
well  settled.  Numerous  cases  are  cited,  in  works  on  divorce, 
to  this  effect. 

In  Pennoyer  v.  Neff^  95  U.  S.  714,  the  U.  S.  Supreme  Court 
very  pointedly  denied  the  efficacy  of  so-called  *^  substituted 
service"  by  publication  notice  to  defendants,  or  by  attempts 
to  have  them  served  beyond  the  territorial  jurisdiction  of  the 
States  in  which  the  courts  issue  such  mis-named  ^^  process ;" 
but  exception  was  made  in.  favor  of  publication  in  proceedings 
to  fix  the  status  of  persons  and  property ;  that  is,  there  may 
be  valid  judgment  in  them  after  such  advertised  invitation 
to  interested  parties.  Many  prior  cases  of  that  tribunal  were 
adduced.  And  this  decision  has  been  repeatedly  cited  by  that 
court,  since,  with  approval':  County  of  Livingston  v.  Darlington^ 
101  U.  S.  407,  418 ;  Mohr  v.  Manierre,  Id.  422 ;  l7is.  Co.  v. 
BangSj  108  Id.  485,  441 ;  St.  Clare  v.  Cox,  106  Id.  860 ;  Hart 
V.  Sansom^  110  Id.  151, 155-6 ;  Heidritter  v.  Elizabeth  Oil  Co.y 
112  Id.  294,  800 ;  Smith  v.  Wodfolk,  115  Id.  148, 149. 

In  the  States  generally,  publication  notice  is  held  effectual 
in  divorce  suits.  Many  favor  it  as  ^^  substituted  service"  in 
other  personal  actions.  It  is  not  necessary  to  stop  now  to 
combat  that  practice:  it  is  sufficient  for  my  purpose  that 
published  invitation  is  almost  universally  held  effectual  in  a 
divorce  suit  otherwise  regular. 


478  THE  TRUE  CHARACTER  OF  DIVORCE  SUITS. 

Whj  18  this  ?  Why  is  it  true  that,  as  in  the  proceeding  in 
renij  there  need  be  only  published  invitation  to  the  person  of 
adverse  interest  T  Why  is  this  feature  common  to  both  classes 
of  actions,  when  only  the  plaintiff  is  in  court,  like  the  other 
two  features  already  stated  ? 

2.  To  answer,  I  must  recur  to  the  illustrations  given  above 
(Gap.  II,  §  4).  The  proceedings  there  instanced :  to  emanci- 
pate a  minor,  establish  legitimacy  or  bastardy,  settle  a  matter 
of  pedigree,  declare  a  person  to  be  a  pauper,  a  bankrupt  or  an 
outlaw,  to  naturalize  a  foreigner,  to  appoint  an  administrator, 
and  other  like  proceedings  to  fix  personal  status,  are  usually 
€x  parte.  Some  of  them  are  always  so ;  others  may  be  inter 
partes^  or  may  be  either. 

In  all  these,  when  the  proceedings  are  ex  parte^  notice  is,  or 
should  be  given,  offering  all  the  world  their  day  in  court,  as 
all  are  to  be  bound  by  the  decree.  There  ought  to  be  such 
notice  when  a  foreigner  is  to  be  naturalized.  In  all  the  rest, 
notice  is  given,  either  to  the  whole  public  or  to  interested 
persons;  not  that  the  notice  makes  them  parties — it  offers 
them  the  opportunity  of  becoming  parties. 

After  such  advertised  invitation,  the  proceedings  go  on  to 
judgment  on  the  personal  status,  so  like  those  to  fix  property 
status,  that  they  have  been  erroneously  said  to  be  in  rem,  as 
above  remarked.  They  are,  then,  as  the  latter  always  are,  ex 
parte. 

Were  the  applicant  for  divorce  to  be  authorized  by  statute 
to  petition  the  court  for  adjudication  upon  his  status  without 
the  form  of  a  suit  against  his  wife  (or  vice  versS,  as  the  case 
may  be),  with  advertised  invitation  to  her  (the  only  person 
who  could  oppose),  to  come  and  defend,  the  ex  parte  character 
of  the  proceeding  would  be  readily  admitted  by  all.  It  would 
be  precisely  like  the  proceedings  given  in  the  illustration  im- 
mediately  above. 

Wherein  is  the  difference  where  the  form  is  as  though  be- 
tween parties,  yet  only  the  complainant  is  in  court?  Practi- 
cally, there  is  none.  Legally  speaking,  there  is  none.  It  is 
true  that  the  decree  is  written  as  though  the  case  were  inter 
partes^  but  that  is  true  also  in  attachment  proceedings  in  rem 
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when  the  debtor  has  been  merely  notified  by  publication  and 
has  not  responded. 

SL  My  answer  to  the  question  (Why  published  invitation 
will  suffice  in  a  divorce  suit  with  only  the  complainant  in 
court,  as  in  the  actio  in  rem  t)  is,  that  it  is  a  quasi  in  rem  pro- 
ceeding. The  only  person  in  the  world  whom  the  complain- 
ant can  have  divorced  from  him  or  her  is  not  in  court  by 
reason  of  the  invitation  to  come,  any  more  than  ^  all  persons 
having  right,  title  and  interest"  are  there  when  smuggled 
goods  are  to  be  declared  forfeit,  if  they  have  failed  to  respond 
to  this  usual  invitation. 

As  courts  say,  with  respect  to  proceedings  to  declare  the 
status  of  property,  **A11  the  world  are  parties/'  and  yet  say, 
^  There  is  no  party  defendant,"  so  we  may  say  of  the  divorce 
suit  that  the  person  complained  of,  and  all  others,  are  parties 
in  the  sense  that  they  are  to  be  concluded  by  the  judgment, 
yet  there  \b  no  actual  party  defendant  in  court  as  a  litigant 

This  is  of  the  greatest  importance.  Let  the  true  character 
of  the  divorce  suit,  when  only  the  complainant  is  in  court,  be 
admitted  to  be  that  of  an  er  parte  proceeding,  and  many  of 
the  difficulties  that  have  surrounded  the  subject  heretofore 
will  disappear.  Therefore,  because  of  the  vital  importance 
of  this  proposition,  I  shall  discuss  it,  though  briefly,  owing 
to  my  limited  space.  I  may  do  it  freely,  as  I  know  of  no 
authoritative  decision  against  it — obiter  dicta  excluded. 

The  popular  impression  among  lawyers  is  that  notice  by 
publication  brings  the  defendant  into  court  in  divorce  cases, 
if  not  in  ordinary  actions.  Text-writers,  judges,  and  advo- 
cates have  gone  on  this  assumption.  The  reader  may  have 
thought  that  the  writer  favored  this  view  when  pointing  out 
the  distinction  made  in  Pmnoyer  v.  Neff^  supra^  between  ordi- 
nary personal  actions  and  those  to  fix  status ;  but  the  point 
was  that  while  the  former  could  not  proceed  upon  publication 
only,  the  latter  could,  like  those  to  fix  property  status,  which 
were  also  excepted  from  the  rule  of  exclusion  laid  down  by 
the  court 

4.  The  argument  of  that  case,  based  on  the  lack  of  extra- 
territorial jurisdiction,  in  a  State  and  its  courts,  to  command 
a  person  beyond  their  borders  to  come  in  and  plead,  is  as 
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applicable  to  proceedings  to  declare  personal  or  property 
statas  as  to  any  other.  In  all  cases,  they  may  be  notified  and 
invited ;  in  none  can  they  be  nutde  parties  litigant — and  the 
reason  is  the  same  in  all — the  lack  of  extra-territorial  jaris- 
diction.  And  there  are  many  decisions,  State  and  Federal,  to 
the  same  effect. 

Everybody  admits  that  no  judgment  for  alimony  and  costs 
can  be  rendered  against  an  unserved,  non-appearing,  merely 
notified  person.  Why  not?  If  he  is  in  court  constructively 
by  reason  of  the  advertised  invitation,  why  cannot  a  moneyed 
judgment  be  rendered  against  him,  just  as  logically  as  a  judg- 
ment destroying  his  marital  relation  ?  Were  he  in  court  as  a 
party  litigant  in  any  sense  that  would  justify  a  personal  judg- 
ment against  him  with  reference  to  the  divorce,  he  would  also 
be  there  to  be  condemned  to  pay  alimony  and  costs.  As  it  is 
well  settled  that  he  is  not  there  for  the  latter  purpose,  the  con- 
clusion is  irresistible  that  the  publication  has  not  brought 
him  there  at  all. 

Of  course,  one  may  be  in  court  for  one  purpose  but  not 
another,  as  when  he  makes  special  appearance  to  object  to  the 
jurisdiction,  but  not  to  answer  to  the  merits ;  but  it  is  never 
true  that  publication  notice  makes  him  constnictively  a  party 
on  the  merits  of  the  litigation  in  one  respect  and  not  in 
another.  Even  the  many  decisions  of  State  courts  which 
favor  "  substituted  service"  (which  I  purposely  avoid  here  for 
want  of  space,  and  because  I  have  combated  them  elsewhere), 
do  not  hold  to  such  partial  constructive  presence. 

How  then  can  there  be  judgment  in  a  divorce  suit,  fixing 
the  status  of  the  complainant,  when  the  defendant  is  not  in 
court  actually  or  constructively  ?  There  could  be  none  were 
not  the  suit  ex  parte  and  quasi  in  rem,  and  therefore  subject  to 
the  Law  of  Nations,  which  broadly  applies  to  all  proceedings 
to  fix  status,  whether  of  a  person  or  of  property. 

5.  The  advertised  invitation  is  none  the  less  important  be- 
cause it  is  not  constructive  service  an*d  brings  nobody  into 
court  unless  he  choose  to  accept  the  call.  It  is  indispensable. 
There  is  close  analogy  as  to  notice,  between  divorce  proceed- 
ings as  if  against  a  thing  and  those  really  against  a  thing. 
Some  have  thought  notice  not  absolutely  essential  to  the 
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validity  of  the  decree,  in  the  latter.  The  U.  S.  Supreme  Court 
itself  bus  vacillated.  But  it  has  settled  the  matter  soundly. 
It  holds  to  the  necessity  of  offering  the  day  in  court  to  all  per- 
sons interested,  and  says  that  even  an  enemy  may  respond 
{JlcVeiffh  v.  U.  &,  11  Wall.  259),  though  this  latter  deliver- 
ance can  hardly  amend  the  Law  of  Nations  which  forbids  an 
enemy,  while  atill  such,  from  entering  a  court  which  he  is 
fighting  to  destroy.  But  this  aside — ^the  case  is  strong  on  the 
necessity  of  notice  when  the  proceeding  is  against  property  to 
fix  its  status.  That  notice  is  also  essential  in  a  divorce  suit 
as  if  against  a  thing,  has  always  been  held  and  never  ques- 
tioned. 

In  general  proceedings  in  rem,  notice  is  given  ^^  to  all  per- 
sons having,  or  pretending  to  have,  any  right,  title  or  interest, 
in  or  to"  the  property  seized  and  proceeded  against,  to  come 
into  court  and  assert  their  claims ;  and  yet  the  disinterested 
are  concluded  by  the  decree.  In  limited  proceedings  in  ran, 
such  as  those  by  the  attachment  of  the  property  or  credits  of 
a  non-resident,  only  the  owner-debtor  is  notified,  and  conse- 
quently the  judgment  is  conclusive  only  upon  him  and  his 
privies.  In  an  ex  parte  divorce  proceeding,  only  the  party 
complained  of  is  invited  to  court  by  publication  notice,  though 
all  the  world  are  to  be  concluded  by  the  decree :  the  reason 
being  (as  before  mentioned)  that  he  only  can  oppose  the  ren- 
dering of  the  decree,  and  therefore  the  notice  is  equivalent  to 
the  general  one  above  quoted.  This  is  analogous  to  other  pro- 
ceedings yiuzsi  in  rem,  in  which  only  those  entitled  to  make 
opposition  are  notified,  though  general  estoppel  is  one  of  the 
effects  of  the  decree  fixing  the  statm — ^for  instance,  of  an  ad- 
ministrator, guardian,  etc. 

IV. 

1.  In  an  ex  parte  divorce  proceeding,  in  which  the  court's 
jurisdiction  is  limited  to  the  determination  of  the  status  of 
the  only  party  which  is  in  court,  how  is  the  other  party  to 
the  marriage  affected  by  the  decree  of  divorce  ? 

If  we  except  some  counter  decisions  in  New  York,  the  gen- 
eral doctrine  is  well  established,  throughout  the  Union,  that 
both  husband  and  wife  are  freed  from  the  bond  of  matrimony 
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by  such  decree.  The  ground  of  this  doctrine  is  much  misun- 
derstood, Ij think ;  and  I  shall  attempt  to  relieve  it  of  diffi- 
culty, after  first  noticing  some  opposing  deliverances  of  courts 
to  the  doctrine  itself,  in  the  exceptional  State  mentioned. 

2.  In  The  People  v.  Baker^  76  N.  Y.  78,  the  question  was 
whether  Baker  could  be  convicted  of  bigamy  in  New  York, 
the  place  of  his  residence,  for  having  married  another  woman 
in  Xew  York,  after  a  divorce  obtained*  in  Ohio,  by  his  wife, 
who  resided  there.  The  court  did  not  deny  the  jurisdiction 
of  the  Ohio  court  over  the  applicant  for  divorce,  and  over  the 
subject-matter  of  her  suit,  nor  that  Baker  had  been  notified 
by  publication ;  but  it  held  that  as  he  had  not  responded  by 
appearance  there,  and  was  not  a  party  to  the  suit,  he  was  not 
divorced,  though  his  wife  was — ^bis  status  as  a  married  person 
was  not  changed,  though  hers  was — and  that  he  was  therefore 
amenable  to  the  charge  of  bigamy  for  marrying  again. 

Conceding  the  jurisdiction  of  the  court  in  Ohio,  to  declare 
Mrs.  Baker  freed  from  matrimony,  and  respecting  her  status 
thus  changed,  the  Court  of  Appeals  of  New  York  said  that 
the  status  of  Baker  could  not  be  changed  by  the  proceeding 
there,  in  which  he  did  not  appear,  and  that  only  his  own  State 
had  governmental  jurisdiction  over  his  marital  condition. 
Several  prior  decisions  were  cited  to  sustain  the  position  that 
this  was  settled  doctrine  in  New  York. 

8.  Hunt  V.  Hunt^  72  N.  Y.  217,  was  said  to  be  in  accord. 
Mr.  Hunt,  a  resident  of  Louisiana,  having  filed  his  petition 
for  divorce  there,  and  the  court  having  appointed  an  attorney 
ad  hoe  to  communicate  the  fact  of  the  institution  of  the  suit 
to  the  wife,  who  lived  in  New  York,  obtained  a  decree  of 
divorce.  She  did  not  appear  in  the  suit,  nor  authorize  the 
attorney  ad  hoc  to  represent  her,  and  it  does  not  clearly  appear 
in  the  report  of  the  case  that  the  attorney  ever  informed  her 
of  the  suit  If  not,  the  whole  proceeding  was  manifestly 
null ;  but,  assuming  that  he  did,  her  position  would  be  simi- 
lar to  that  of.  a  person  notified  by  publication.  Mr.  Hunt 
married  and  lived  with  another  woman,  aft»r  the  divorce  had 
been  pronounced.  Then  his  former  wife,  charging  adultery 
because  of  this,  brought  the  above  entitled  suit  for  divorce 
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against  him.  Mr.  Hunt  set  up  the  Louisiana  divorce  in 
defence. 

Of  this  suit,  it  was  said  in  TTie  People  v.  Bakety  by  Judge 
FoLGER  (who  wrote  the  opinions  in  both) :  ^^  That  case  was 
close.  It  went  on  the  ground,  built  up  with  elaboration,  that 
both  parties  to  the  judgment  were  domiciled  in  Louisiana 
when  the  judicial  proceedings  were  there  begun  and  continued 
and  the  judgment  was  rendered,  and  were  subject  to  its  laws, 
including  those  of  the  substituted  service  of  process."  The 
'^  elaboration"  is  apparent,  when  we  turn  to  the  argument 
therein,  to  prove  that  the  Louisiana  case  was  inter  partes. 
The  labor  would  have  been  saved,  had  the  judge  confined 
himself  to  the  point  that  Mr.  Hunt's  status  had  been  declared 
that  of  a  single  man  by  the  decree,  and  therefore  he  could 
not  be  guilty,  as  charged,  because  of  his  subsequent  marriage. 
That  is  all  that  was  necessaiy  to  sustain  his  defence.  Even 
the  principle  of  the  case  against  Baker  would  have  allowed 
Mrs.  Baker  to  marry  again  without  criminality.  The  impli- 
cation in  the  Hunt  case  is  that  if  Mrs.  Hunt  had  not  been  a 
party,  constructively,  to  the  Louisiana  proceeding,  his  defence 
to  her  subsequent  suit  would  have  &iled.  I  think  this  goes 
fBtrther  in  the  wrong  direction  than  the  Baker  decision. 

4.  Had  Mrs.  Hunt's  separate  domicile  in  New  York  at  the 
time  of  the  Louisiana  divorce  been  recognized  by  the  Court 
of  Appeals,  would  that  have  so  altered  her  case  that  she  could 
have  maintained  her  action  against  Mr.  Hunt  as  that  of  a 
married  woman  asking  divorce,  even  though  the  legality  of 
his  divorce  against  her  in  Louisiana  had  been  admitted  ?  In 
other  words,  illustrating  by  the  later  case,  could  Mr.  Baker 
maintain  an  action  of  divorce,  on  any  legal  ground,  against 
Mrs.  Baker,  who  is  admitted  by  that  court  to  have  had  her 
marital  status  legally  changed  in  Ohio  T 

In  Hunt  V.  Hunt  the  court  held  that  the  status  of  both 
parties  had  been  changed  in  Louisiana,  because  the  case  there 
was  inter  partes.  In  People  v.  Baker  it  held  that  the  status  of 
one  only  of  the  marital  couple  was  changed  in  Ohio,  because 
the  case  there  had  been  ez  parte.  ^'  Substituted  service"  did 
not  bring  Baker  into  the  Ohio  court,  but  did  bring  Mrs. 
Hunt  into  the  Louisiana  court  because  her  citizenship  was  in 
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Lonisiana :  for  Judge  Foloer  Bays,  by  way  of  summing  up 
the  Ilunt  case:  ^^It  is  our  conclusion  that  a  valid  judgment 
in  personam^  so  as  to  afiect  the  marriage  contract,  which  shall 
be  prevalent  everywhere,  may  be  rendered  against  a  defendant 
not  within  the  territorial  jurisdiction  during  the  progress  of 
the  suit,  if  that  be  the  place  of  his  citizenship  and  domicile, 
though  process  be  served  upon  him  only  in  some  method  pre- 
scribed by  the  laws  of  that  jurisdiction  as  a  substitute  for 
personal  service,  and  though  he  has  not  voluntarily  appeared." 
The  idea  is  that  an  invitation  to  come  to  court  makes  citizens 
parties  whether  they  respond  or  not,  but  does  not  make  non- 
residents parties  without  response— which  seems  untenable. 

5.  In  O'Dea  v.  O'Dea,  101  N.  T.  23,  the  &cts  were  that  the 
defendant,  when  living  in  Canada,  married  a  Mr.  E.  He 
moved  to  Ohio,  gained  residence  there,  sued  her  there  for 
divorce,  had  her  notified  in  Canada — she  received  the  notice, 
but  did  not  answer — and  the  divorce  was  granted.  She  after- 
wards married  Mr.  O'Dea ;  and  he  brought  the  above  entitled 
suit  to  annul  the  marriage  on  the  ground  that  she  had  a  hus- 
band living — Mr.  E.  It  was  held,  on  the  authority  of  Rople 
V.  Bakery  supra^  that  the  Ohio  decree  of  divorce  was  inopera- 
tive as  to  her ;  that  uhe  had  not  been  freed  from  her  marital 
obligations  to  Mr.  E.,  and  that  consequently  her  second  mar- 
riage was  void.  The  jurisdiction  of  the  Ohio  court  over  the 
status  of  Mr.  E.  was  not  denied ;  the  divorce  was  deemed 
valid  as  to  him,  but  void  as  to  her. 

The  cases  above  stated  are  all  that  need  be  particularized 
for  the  purpose  of  this  argument,  though  the  following  favor 
the  same  doctrine :  JBordan  v.  Fitehj  15  Johns.  121 ;  Vischer 
V.  Vischer,  12  Barb.  640 ;  Bradshaw  v.  Heath,  18  Wend.  407 ; 
Kerr  v.  -Krr,  41  N.  T.  272 ;  Hoffman  v.  Hoffman^  46  Id.  80, 
and  several  others. 

6.  On  the  other  hand,  the  opposite  doctrine — ^that  divorce 
frees  both  husband  and  wife  from  the  bond  of  matrimony, 
whether  the  defendant  responds  to  publication  notice  or  not — 
prevails  in  all  the  States  except  New  York ;  and  the  decisions 
to  that  effect  are  too  numerous  to  be  cited,  and  the  rule  too 
well  established  to  need  any  citation  of  authority.  Here  and 
there,  deliverances  to  the  contrary  may  have  appeared,  but 


THB  TRUE  CHARACTER  OF  DIVORCE  SUITS.  4g5 

they  have  been  subsequently  overruled,  or  they  have  been  ren- 
dered under  exceptional  circumstances,  and  they  do  not  support 
the  New  York  doctrine.  For  instance,  in  Stilphen  v.  Stilphen^  58 
Me.  508,  where  the  wife  sued  the  husband  for  divorce  and 
alimony,  after  he  had  previously  obtained  a  valid  divorce  a 
tnnculo  against  her,  the  court  granted  her  prayer,  and  said  the 
two  judgments  were  not  inconsistent.  In  Peoj^  v.  Dawell^ 
above  cited,  the  defendant  was  held  liable  to  prosecution  for 
bigamy,  in  Michigan,  on  the  ground  that  the  Indiana  court 
had  had  no  jurisdiction,  and  therefore  neither  he  nor  his  wife 
had  been  freed  from  the  bond  of  matrimony.  (See  Heed  v. 
Seedy  52  Mich.  117,  and  compare  TTaMo  v.  Waldoj  52  Id.  94.) 
Cases  may  be  found,  in  the  reports  of  several  States,  in  which 
divorces  are  held  void  for  want  of  jurisdiction,  or  because  of 
fraud.  But  it  generally  may  be  said  that  New  York  holds 
that  a  divorce  may  be  good  as  to  one  party  only,  while  the 
rest  of  the  States  hold  to  the  contrary. 

7.  Briefly  stated,  the  position  of  New  York  is  that  a  de- 
fendant residing  in  New  York  cannot  be  divorced  in  another 
State  unless  the  court  has  obtained  jurisdiction  over  his  per- 
son, which  cannot  be  done  by  publication ;  while  the  other 
States  mostly  hold  that  a  non-resident,  under  the  circum- 
stances, can  be,  because  publication  does  give  such  jurisdic- 
tion for  the  purpose  of  the  divorce,  though  not  for  costs  and 
alimony. 

Both  these  positions  are  erroneous,  I  venture  to  suggest,  if 
my  foregoing  propositions  are  established:  the  former  in 
doctrine,  though  right  as  to  publication;  the  latter,  with 
respect  to  publication,  though  right  in  doctrine.  If  so,  what 
is  the  true  nile  ? 

It  is  this,  I  think :  When  the  plaintiff  is  divorced,  the  de- 
fendant is  divorced  also,  ex  necessitate  rei.  He  is  not  a  party 
because  of  the  published  invitation,  but  the  effect  of  the  ex 
parte  proceedings  resulting  in  the  fixing  of  the  status  of  his 
matrimonial  partner  (over  whom,  and  the  subject-matter,  the 
court  has  jurisdiction)  as  that  of  a  single  person,  necessarily 
leaves  him  single.    It  is  an  incidental  effect  of  the  decree. 

As  in  a  proceeding  to  fix  the  pedigree  of  an  applicant,  the 
decree  declaring  the  status  of  the  son  incidentally  passes 
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upon  that  of  the  fitther,  though  he  be  not  a  party  to  the  pro- 
ceeding; and  as  in  judicial  declarations  of  legitimacy,  bas- 
tardy, bankruptcy,  and  the  like,  others  than  those  in  court 
are  necessarily  afiected ;  and  as  when  a  slave  is  decreed  to 
be  free,  the  master  is  no  longer  his  master,  so  it  is  with 
respect  to  the  declaring  of  the  status  of  a  woman  to  be  no 
longer  that  of  a  wife :  the  husband  instantly  ceases  to  be  such, 
and  the  contrary  is  simply  impossible. 

He  cannot,  thereafter,  claim  any  marital  rights,  on  the  plea 
that  he  was  not  a  party  to  the  divorce  proceedings,  as  will  be 
admitted  everywhere— even  in  New  York.  Why  not?  Be- 
cause the  decree,  fixing  his  wife's  status  as  that  of  a  single 
woman,  is  res  adjudicaia  as  to  him,  being  quasi  in  rem^  and 
therefore  not  limited  to  parties  and  privies. 

On  the  other  hand,  can  his  State,  by  reason  of  its  govern- 
mental jurisdiction  over  him,  so  far  disregard  the  incidental 
effect  of  his  wife's  change  of  status  as  to  hold  him  still  sub- 
ject to  the  marriage  vows  ?  No — because  her  judgment  is 
res  adjudicaia  quoad  omnes.  His  State  is  estopped,  as  well  as 
himself  and  all  the  rest  of  the  world,  from  questioning  the 
status  of  the  wife,  and  estopped  also  from  questioning  the 
necessary  effect,  of  the  decree  establishing  it,  upon  him.  To 
hold  him  guilty  of  bigamy  for  marrying  thereafter  is  mani- 
festly in  contempt  of  the  decree— a  decree  which,  though 
rendered  elsewhere,  is  as  sacred  as  if  rendered  in  his  own 
State,  because  all  nations  recognize  the  universality  of  such 
judgments. 

8.  The  form  of  the  decree  is  not  usually  confined,  in  terms, 
to  the  status  of  the  applicant,  but  embraces  both  husband 
and  wife,  and  declares  their  marriage  dissolved.  This  the 
court  may  consistently  do,  though  but  one  of  the  pair  be  in 
court,  because  of  the  nature  of  matrimony.  Manifestly,  the 
judgment  is  the  same,  whether  the  applicant  be  adjudged 
free  fix)m  the  bonds,  or  both  be  so  adjudged.  The  form  does 
not  enter  into  the  question  as  passed  upon  in  the  New  Tork 
decisions.  In  O'Dea  v.  O^Dea^  supra^  the  judgment  of  the 
Ohio  court,  that  each  party  be  restored  to  the  rights  and 
privileges  of  unmarried  persons,  *^  was  disregarded  in  New 
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York,  80  far  as  the  defendant  was  concerned,  though  treated 
as  valid  with  respect  to  the  plaintiff." 

The  judgment  may  rightfully  name  only  the  applicant ;  or 
it  may  include  the  pair, — not  on  the  assumption  of  jurisdic- 
tion over  one  not  in  court,  but  because  the  two  forms  are 
virtually  the  same. 

9.  The  erroneous  notion  that  the  cause  must  be  inter  partes 
in  order  to  make  the  decree  binding  on  both,  has  led  to  the 
inconsistent  position  in  several  States,  that  publication  gives 
jurisdiction  over  the  defendant  in  a  divorce  case,  though  not 
in  an  ordinary  personal  action— just  as  though  extra-territorial 
jurisdiction  could  exist  in  the  one  case  and  not  in  the  other. 
And  to  the  position  in  Hunt's  case,  that  ^^substituted  service" 
on  a  wife  in  New  York,  gave  the  Louisiana  court  jurisdiction 
over  her  personally  because  she  had  a  legal  domicile  in  the 
latter  State-— just  as  though  citizens  need  not  be  in  court  to 
have  valid  judgments  rendered  against  them  in  ordinary  per- 
sonal action.  And  to  the  equally  untenable  claim  that  if  a 
non-resident  has  property  in  the  State  where  the  published 
invitation  to  him  is  ordered,  he  may  be  made  a  party  with- 
out appearance  and  without  any  connection  between  that  pro- 
perty and  the  suit 

10.  All  these  untenable  contrivances  to  overcome  diffi- 
culties in  divorce  suits  are  seen  to  be  unnecessary,  when  the 
true  character  of  these  suits  is  considered.  As  a  proceeding 
ex  parte  to  fix  status,  there  is  no  more  need  of  a  defendant  in 
court  than  there  is  of  a  claimant  in  the  actio  in  rem.  And  yet 
there  is  precisely  the  same  need  that  the  interested  be  invited 
so  that  they  may  take  their  day  in  court  if  they  choose. 
Coming,  or  staying  away,  they  do  not  hinder  the  decree  bind- 
ing on  them  and  all  the  world. 

V. 

1.  Becurring  to  the  New  York  cases  which  teach  the  doc- 
trine that  that  State  has  exclusive  jurisdiction  over  the  status 
of  its  citizens,  so  that  they,  when  not  parties,  cannot  be  sub- 
jected to  the  incidental  effect  of  divorces  legally  granted  else- 
where, by  which  they  lose  their  wives  as  effectually  as  if  by 
death,  I  propose  to  inquire  briefly  whether  it  is  admissible. 

Vol.  XXXVL— 63 
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There  is  no  difference  between  the  statas  of  a  married  man 
and  that  of  a  single  one ;  or  of  a  &ther,  or  of  a  son,  or  of 
any  citizen  in  any  respect,  so  fiir  as  concerns  goremmental 
authority  over  it.  Just  as  plausibly  then  it  might  be  con- 
tended by  the  New  York  courts  tliat  the  changing  of  the 
status  of  a  New  Yorker  by  marriage  in  another  State  is  not 
to  be  respected  at  home ;  or  that  one  of  her  citizens  who  be- 
comes a  father  in  another  State,  ought  not  to  be  judicially  re- 
cognized as  such  on  his  return  to  his  domicile.  To  make  the 
analogy  more  apparent,  take  the  case  of  judicial  proceedings 
in  another  State,  admitted  to  be  legal  there,  in  which  status 
other  than  that  of  married  persons  is  changed  so  as  to  affect 
New  York  citizens  incidentally :  cases  of  bastardy,  outlawry, 
etc.,  of  which  Coke  says,  ^^  all  strangers  shall  take  the  benefit 
of  the  record :''  can  the  courts  of  New  York  rightly  hold  that 
its  citizens  are  not  bound  by  the  record  when  not  actual  par- 
ties ?  Surely  it  would  not  be  denied  that  a  citizen  of  another 
State  may  adopt  a  New  York  boy  as  his  son,  by  l^al  pro- 
ceedings in  the  jurisdiction  of  his  domicile,  so  as  to  change 
the  status  of  the  boy.  Nor  will  it  be  questioned  that  a  citi- 
zen of  New  York  may  be  declared  judicially  to  be  an  heir  or 
legatee  by  a  foreign  tribunal,  and  be  entitled  to  have  his 
changed  status  respected  at  home,  though  he  be  not  a  party 
to  the  proceedings. 

2.  No  doubt  the  State,  by  statute,  may  control  its  citizens, 
when  legislating  within  the  bounds  of  constitutional  and  in- 
ternational law,  of  juridical  morals  and  of  its  own  govern- 
mental limitations ;  and  therefore  it  might  inhibit  re-marriage 
after  divorce  granted  against  a  citizen  because  of  his  crime, 
were  not  such  inhibition  immoral  and  demoralizing  (of  the 
immorality,  the  State  is  the  judge,  however) ;  but  the  position 
of  the  New  York  courts  is  that  the  State  may  control  the 
status  in  the  absence  of  statutes,  and  despite  the  incidental 
effect  of  a  legal  decree  by  which,  according  to  accepted  inter- 
national law,  his  marriage  has  been  dissolved ;  that  a  citizen 
may  be  punished  for  bigamy,  if  he  marry  again  after  having 
legally  lost  his  first  wife.  I  believe  there  are  statutes  in  New 
York  on  the  general  subject,  but  the  cases  of  Baker  and  the 
like  were  put  on  the  general  ground  of  exclusive  jurisdiction 
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over  the  marital  state  of  citizens  to  the  extent  of  denying 
their  susceptibility  of  being  aflfected  by  valid  duress  else> 
where. 

If  every  State  should  adopt  this  doctrine,  what  confusion 
would  ensue !  Any  person  could  prevent  thoroughly  effective 
divorce  by  living  in  a  jurisdiction  other  than  that  of  the 
plaintiff,  and  fieiiling  to  respond  to  publication.  The  country 
would  abound  .with  wives  without  husbands  and  husbands 
without  wives.  Important  questions  of  property  would  be 
inextricably  involved.  The  nuptial  vinculum  be  only  half 
broken* 

If  that  doctrine  is  sound,  it  should  preclude  the  New  York 
citizen  from  voluntarily  submitting  his  marital  status  to  a 
foreign  tribunal :  yet  the  Court  of  Appeals  countenanced  such 
submission  in  Jones  v.  Jones^  supra^  and  recognized  the  right 
of  Texas  to  fix  the  status  of  a  citizen  of  New  York. 

8.  The  claim  of  New  York  to  exclusive  jurisdiction  over 
the  status  of  its  citizens  to  the  denial  of  the  incidental  effects 
of  valid  decrees  in  other  States,  is  repugnant  to  the  settled  rule 
of  international  law  that  decrees  fixing  status  are  universally 
binding.  This  has  been  sufficiently  shown  already.  In  Peo- 
ple V.  BakeTj  mpra,  the  New  York  Court  of  Appeals  denied 
that  the  divorce  suit  is  ^  a  proceeding  in  rem^  or,  more  gin- 
gerly, quasi  in  remJ*  The  two  kinds  of  suit  were  confounded. 
Evidently,  only  the  former  was  in  the  mind  of  the  organ  of 
the  court  (Judge  Foloer),  when,  rightly  assuming  that  such 
suit  is  not  against  any  thing,  and  wrongly  inferring  that  only 
parties  and  privies  are  bound  by  a  decree  pronouncing  divorce 
therein.  It  that  court,  in  its  attitude  antagonistic  to  that  of 
the  other  courts  of  the  country,  is  in  error,  the  mistake  is 
attributable,  not  to  its  difference  on  the  subject  of  notice,  nor 
to  its  denial  that  the  divorce  suit  is  in  rem^  but  to  its  disre- 
gard of  the  ^  more  gingerly"  proceeding. 

VL 

To  sum  up :  I  think  the  following  has  been  shown : — 
L  That  the  divorce  suit  is  not  in  renij  since  it  is  not  against 
any  res; 
TL  That  it  is  always  in  personam  ;  but,  as  it  is  to  fix  status, 
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and  may  be  maintained  without  a  defendant  i(i  eourt,  and  re- 
sults in  a  universally  conclusive  decree,  it  is  quasi  in  rem  ; 

UL  That  in  ex  parte  divorce  proceedings,  publication  notice 
is  sufficient  for  the  same  reason  that  it  is  so  in  an  action 
against  property ; 

IV.  That  when  only  the  complainant  is  in  court,  the  decree 
fixing  his  status  as  that  of  a  single  person,  incidentally  changes 
that  of  the  other  marital  partner,  ex  necessitate  rei ; 

V.  That  the  governmental  jurisdiction  of  a  State  over  the 
status  of  its  own  citizens  is  not  such  as  to  defeat  this  in- 
cidental effect  of  divorces  granted  against  them  by  ex  parte 
proceedings  in  foreign  jurisdictions. 

vn. 

I  conclude  by  answering  objections.  As  it  will  be  most 
likely  to  arise  in  the  minds  of  some  readers,  I  will  answer 
the  question : 

FirsL  How  is  the  divorce  decree  attended  by  general 
estoppel,  if  it  is  not  in  rem^  but  only  as  if  90  \ 

Misunderstanding  has  arisen  from  remarks  by  the  annota- 
tors  of  Smith's  Leading  Cases,  on  the  Duchess  of  Kingston's 
and  other  cases,  involving  the  law  of  estoppel,  and  by  text- 
writers  and  courts ;  and  I  think  there  is  a  vague  impression 
upon  many  legal  minds  that  only  in  proceedings  in  rem  the 
decree  concludes  the  world,  and  that  when  other  decrees  have 
that  effect,  we  must  hold  that  they,  too,  are  in  rem. 

The  rule  of  universal  conclusiveness  is  broader  than  those 
writers  assume  it  to  be.  It  covers  all  decrees  fixing  status, 
whether  that  of  things  or  of  persons.  Suits  quasi  in  reni,  to 
fix  personal  status,  come  under  the  rule.  This  I  need  not 
argue,  for  it  will  be  recognized  as  true  upon  statement  Both 
the  bench  and  the  bar  of  the  country  have  constantly  acted 
upon  it,  generally  speaking.  This,  however,  answers  the  ob- 
jection. 

Secondly.  Attachment  suits  ex  parte  have  been  called  quasi 
in  rem  :  why  are  they  not  universally  conclusive,  if  a  divorce 
is  so  even  when  only  the  complainant  is  in  court  ? 

It  matters  little  what  name  one  gives  to  an  attachment  suit, 
if  error  is  not  consequent.    Courts  have  sometimes  said  that 
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it  is  quasi  in  rem^  while  they  have  rightly  given  it  its  true 
Bignificanoe  in  the  decree,  and  no  error  has  resulted.  But,  to 
meet  this  objection,  it  becomes  necessary  to  show  the  true 
character  of  the  attachment  suit  When  the  debtor's  property 
is  in  court,  but  he  is  not,  though  he  has  been  invited  thither, 
the  case  proceeds  against  it,  and  there  can  be  no  judgment, 
independent  of  the  rea,  against  him — not  even  for  costs. 
Nominally,  however,  the  suit  is  against  him  and  the  judg- 
ment against  him.  The  suit  is  as  if  against  him ; — ^not  is  if 
against  a  thing. 

Beally,  then,  the  ex  parte  attachment  suit  is  quasi  in  per- 
sonarn.  It  is  the  reverse  of  the  divorce  suit.  It  is  really  in 
renij  bat  limited  in  the  effect  of  the  decree,  because  only  the 
debtor  is  notified  by  publication.  Others  may  be  interested 
in  the  property  attached,  and  they  may  attack  the  judgment 
collaterally,  because,  as  they  were  interested,  yet  not  notified, 
their  interests  are  not  cut  off  or  affected  by  the  decree  ui  rrm 
in  such  limited  proceedings.  The  status  of  the  property,  as 
a  thing  indebted,  is  fixed  only  with  reference  to  the  notified 
debtor.  On  the  other  hand,  the  status  of  the  person,  in  a 
divorce  proceeding,  is  fixed,  not  with  reference  only  to  the 
complainant's  marital  partner — (the  only  person  interested  to 
oppose,  and  therefore  the  only  one  notified) — but  to  all  persons. 

Overlooking  the  limited  character  of  the  attachment  suit 
against  property,  and  seeing  that  the  judgment  is  not  con- 
clusive against  the  world,  the  court  said  in  Magee  v.  Bein^Cy 
39  Pa.  St  62,  that  the  suit  is  not  in  rem  ;  and  yet  it  went  to 
the  opposite  extreme  of  declaring  suits  to  fix  personal  status 
to  be  in  rem^  because  the  judgments  possess  the  quality  of 
conclusiveness  on  all  the  world. 

Thirdly.  It  is  said  that  States  are  parties  to  divorce  suits 
involving  the  status  of  their  citizens ;  and  it  may  be  objected, 
that  they  cannot  be  concluded  by  divorce  decrees  against  their 
citizens  in  the  absence  of  notification.  In  The  People  v.  Dawelly 
supra^  the  interest  of  the  State,  and  its  third-party  relation  to 
the  divorce  litigation  of  its  citizens  is  more  strongly  put  than 
in  any  case  which  I  now  recall.  It  is  not  contended,  how- 
ever, that  the  State  should  be  cited  or  notified  to  appear  as 
an  actual  party  litigant    Of  course,  a  State,  as  a  corporation. 
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might  interrene  in  »  divoice  rait;  but  so  it  might  in  any 
other.  In  »  Benee,  it  hasgoTernmental  interest  in  all  litigated 
qaettioDB  involving  either  penooB  or  property  within  its 
jurisdiction.  Bat  the  coarts  themselves  are  supposed  to  take 
care  of  such  genersl,  governmental  interests.  They  are 
created  by  the  State,  and  oath-boond  to  observe  its  coustitQ- 
tion  and  laws.  There  is  no  difference  between  that  general 
interest  in  divorce  soitSy  and  in  other  kinds  of  actions.  The 
State  is  estopped  from  denying  that  her  citisens  were  divorced 
in  a  competent  foreign  jurisdiction,  just  as  all  other  persons, 
artificial  or  natural,  are  thus  estopped,  though  the  notice  was 
confined  to  the  complainant's  marital  partner.  Though,  with- 
out notice  or  knowledge,  the  State  could  not  intervene  in  a 
cause  pending  against  one  of  her  citizens  for  divorce,  in  a 
foreign  jurisdiction  (just  as  other  persons  could  not) ;  and 
though  the  foreign  tribunal  is  not  presumed  to  represent  her 
interests,  yet  the  rule  of  international  law,  which  holds  all 
persons  bound  by  the  decree  fixing  status,  is  applicable  to  her, 
and  would  be  almost  nugatory,  were  it  not  Besides,  comity 
requires  that  the  decrees  of  such  tribunal  should  be  respected 
by  all  States  asking  and  needing  such  respecf  paid  to  their 
own  decrees ;  and  while  this  law  of  comi^  is  applied  to  all 
cases  not  in  conflict  with  the  juridical  morals  of  the  State,  it 
includes  the  recognition  of  that  prominent  feature  of  decrees 
fixing  personal  or  property  status — ^universal  conclusiveness. 
Fourthly.  It  may  be  said  by  those  who  read  the  forgoing 
cursorily,  that  I  have  presented  a  mere  theory,  and  have  dis- 
regarded stare  decisis.  I  claim  to  have  kept  within  the  settled 
doctrine  of  divorce  so  fiEir  as  it  is  settled  by  decisions^  and  to 
have  been  in  accord  with  the  best  text-books.  The  substitu- 
tion of  one  term  for  another  does  not  disturb  the  arguments 
of  either  the  decisions  or  the  books,  but  tends  to  clear  them 
of  difficulties.  Bishop  qualifies  by  saying  that  the  divorce 
suit  is  not,  in  all  respects,  a  proceeding  in  rem  ;  and  I  have 
shown  that  it  is,  in  some  of  its  features,  as  if  bo.  Yet  I  con- 
sider the  right  use  of  terms  very  important  to  a  proper  un- 
derstanding of  this  suit  It  leads  to  the  legitimate  treatment 
of  the  notice  without  recourse  to  the  hypothesis  that  the  suit 
is  against  a  thing.    And  here,  while  I  do  not  disagree  with 
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the  settled  rule  that  publication  is  sufficient  for  the  main  pur- 
pose of  the  decree,  I  rather  give  a  reason  for  sustaining  the 
decisions,  in  that  respect,  than  controvert  them.  It  is  true 
that  I  have  dissented  from  a  few  decisions  as  to  the  effect  of 
divorce  on  the  absent  defendant,  but,  in  doing  so,  I  find  my- 
self in  company  with  the  great  majority  of  those  who  have 
rendered  divorce  decisions,  and  who  sustain  the  doctrine  that 
the  divorce  of  one  of  a  married  couple  is  the  virtual  divorce 
of  both. 

So  far  from  this  paper  being  a  mere  theory,  it  is  a  diffident 
attempt  to  reconcile  differences,  and  to  show  that  the  current 
of  decisions,  notwithstanding  untenable  obiter  dicta  and  the 
misuse  of  terms  and  the  fallacies  in  reasoning  often  found,  is, 
in  the  main,  consonant  with  the  symmetry  of  legal  science. 
Manifestly,  it  was  impossible,  in  a  brief  essay,  to  discuss  or 
even  cite  the  many  decisions  sustaining  the  prevalent  doctrine 
in  opposition  to  the  controverted  ones  of  New  York. 

RuFUS  Waples. 

I  Aan  Arbor,  Miolu 

HECENT   ENQLItH    CASE. 

High  Court  of  Appeals. 

LFTKRPOOL  HOUSEHOLD  STORES  ASSOCIATION  v.  SMITH* 

Since  the  passing  of  the  Jadio&tare  Acts,  the  Court  has  Jurisdiction  to  re- 
strain hj  Interlocutor/  injunction  the  publication  of  a  trade  libel,  but  as,  if 
It  grants  such  an  injunction,  it  must  pronounce  the  publication  to  be  libellous 
before  it  has  been  found  so  b/  a  Jury,  the  Jurisdiction  is  to  be  exercised  onlj 
in  the  clearest  cases,  where  an/  Jur/  would  saj  that  the  matter  complaiu«d 
of  was  libellous,  and  where,  if  the/  found  otherwise,  their  rerdict  would  be 
set  aside  as  unreasonable. 

The  question  as  to  granting  injunctions  to  restrain  publication  In  a  news- 
paper, of  reports  and  correspondence  containing  unCavorable  statements  as  to 
the  position  and  solvencj  of  a  Joint  stock  compan/,  considered. 

Injunction  to  restrain  the  publication  of  future  articles  reflecting  unfavor- 
ablj  on  a  compan/  refused  on  the  ground  of  the  diflicultj  of  granting  an  In- 
junction which  would  not  include  matters  that  might  turn  out  not  to  be 
libellous,  and,  because  if  the  injunction  were  granted  In  terms  to  restrain 
what  was  libellous,  the  question  of  libel  or  no  libel  would  have  to  be  tried  in 
a  Terj  nnsatisfactor/  waj,  on  a  motion  to  commit. 

Appeal  from  the  Chancery  Division. 


494    LIVERPOOL  H0U8BH0LD  STORES  ASSOCIATION  v.  SMITH. 

CoTTOK,  L«  J. — ^This  is  an  appeal  from  a  decision  of  Mr. 
Justice  Kekewich,  who  declined  to  grant  an  interlocutory  in- 
junction in  an  action  brought  against  the  proprietors  of  a 
newspaper,  in  respect  of  three  alleged  libels,  the  first  being  a 
report  of  a  meeting  of  the  shareholders  of  the  plaintiff  com- 
pany, published  in  the  newspaper  of  the  defendants,  and  the 
others  being  two  letters  published  in  the  same  newspaper. 
The  injunction  sought  for,  is  not  to  restrain  the  future  publi- 
cation of  these  alleged  libels,  and  for  this  reason,  that  there  is 
no  probabili^  of  any  republication  in  that  paper,  of  the  re- 
port of  the  meeting,  and  no  probability  that  those  letters  will 
be  again  sent  to  the  paper.  It  is  not  necessary  to  decide  the 
question,  how  &r,  if  those  who  regulate  the  affairs  of  a  com- 
pany invite  the  reporters  of  a  newspaper  to  come  to  a  private 
meeting,  the  company  can  afterwards  sue  the  newspaper  for 
publishing  a  full  report  of  that  meeting,  because  statements 
made  at  the  meeting  were  libellous.  I  think  that  would  re- 
quire some  consideration.  Nor  is  it  necessary  for  us  to  con- 
sider how  far  the  proprietors  of  the  newspaper  would  be  liable 
for  inserting  letters  commenting  on  what  was  said  at  the  meet- 
ing of  which  they  have  published  a  report  We  have  not  to 
decide  these  questions  because  there  is  no  probability  that  the 
report  of  the  meeting  or  these  letters  will  be  repeated,  and 
whether  damages  can  be  recovered  for  them  is  a  question  to 
be  decided  only  at  the  trial  of  the  action.  There  is  also  an- 
other question  to  be  considered  at  the  trial,  whether  a  com- 
pany issuing  a  prospectus  asking  shareholders  to  join  it,  does 
not  to  a  certain  extent  invite  public  comment  on  its  constitu- 
tion, its  capital,  and  its  prospects.  The  injunction  now  asked 
for  is  not  an  injunction  to  restrain  the  republication  of  the  re- 
port or  of  the  letters,  but  it  is  to  restrain  the  defendants  from 
publishing  ^  any  articles,  letters  from  correspondents,  or  any 
other  matter  containing  assertions,  imputations,  or  suggestions 
that  the  plaintiff  company  is  insolvent  or  incapable  of  carry- 
ing on  its  business  with  success,  or  that  the  shareholders  did 
at  the  general  meeting  unanimously  sign  or  propose  a  resolu- 
tion to  the  effect  that  another  general  meeting  of  the  company 
should  be  convened  for  the  purpose  of  taking  into  considera- 
tion whether  the  company  should  be  wound  up."    Now  there 
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is  really  no  snggeBtion  that  the  defendants  threaten  or  intend 
to  republish  the  statement  as  to  the  unanimous  resolution. 
Ought  we  then  to  grant  an  injunction  with  reference  to  the 
future  publication  in  this  paper  of  things  of  the  nature  here 
complained  of?  No  doubt  it  may  be  very  truly  said,  ^*  I  am 
not  bound  by  the  notice  of  motion ;  I  am  entitled  to  go  for 
any  injunction  with  regard  to  future  publication  that  the 
Court  may  grant  me."  But  I  agree  with  Mr.  Justice  Keke- 
wicH,  that  there  would  be  the  very  greatest  difficulty  in  lay- 
ing down  the  terms  in  which  we,  in  the  present  case,  could 
grant  an  injunction.  In  Coulson  v.  Cbi/boTi,  8  Times,  L.  R. 
846,  the  Master  of  the  Rolls  said  that  to  justify  the  Court  in 
granting  an  interim  injunction,  it  must  come  to  a  decision  on 
the  question  of  libel  or  no  libel,  before  the  jury  decided 
whether  it  was  a  libel  or  not,  that  the  jurisdiction  therefore 
was  of  a  delicate  nature  and  ought  only  to  be  exercised  in  the 
clearest  cases,  where  any  jury  would  say  that  the  matter  com« 
plained  of  was  libellous,  and  where  if  the  jury  did  not  so  find 
the  Court  would  set  aside  the  verdict  as  unreasonable.  That 
is  what  the  Master  of  the  Rolls  said  with  reference  to  an  ex- 
isting document,  brought  before  the  Court,  and  Lords  Jus- 
tices LiNBLST  and  Lopes  concurred  in  that  ruling.  Now  in  the 
case  of  an  existing  document  brought  before  the  Court,  the 
Court  can  judge  of  its  character,  but  how  can  the  Court 
judge  whether  documents,  which  are  not  yet  in  existence, 
will  be  libellous?  In  my  opinion,  it  would  be  very  dan- 
gerous to  grant  an  interlocutory  injunction  with  reference 
to  future  publication,  unless  we  could  lay  down  definitely 
some  line  which  would  include  only  the  publication  of 
what  would  necessarily  be  libellous.  In  my  opinion,  it 
would  be  very  anadvisable  to  grant  any  injunction,  which 
would  restrain  fair  discussion  in  the  newspapers,  of  matters 
of  importance  like  that  of  the  probable  success  or  failure 
of  a  public  company.  Of  course,  if  anything  libellous  is 
published  in  the  newspaper,  there  will  be  a  right  of  action 
against  the  proprietors,  and  they  will  be  answerable ;  but  I 
feel  that  there  would  be  the  greatest  danger  in  granting  an  in- 
terlocutory injunction  such  as  is  now  asked  for.  Several  cases 
were  cited  in  support  of  the  case  of  the  appellants.    That  of 
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Hitt  y.  HaH  Domes,  21  Ch.  D.,  798,  802,  before  Eat,  J^  is 
the  strongest.  The  defendant  there  was  the  parson  of  a  parish, 
and  published  a  cirealar  containing  Btatements  with  reference 
to  a  friendly  society  to  the  effect  that  it  was  insolvent,  and 
that  it  wonld  be  dangerous  to  invest  money  in  it.  These 
statements  were  proved  to  be  incorrect ;  and  then,  with  the 
document  before  the  Court  proved  to  be  incorrect,  and  defiuna- 
tory  and  iignrious  to  the  plaintiff  society,  an  interiocotory 
injunction  was  granted  in  reference  to  the  document,  Mr.  Jus- 
tice £at  adding,  ^  or  any  other  circular  or  letter  containing 
fitlae  or  inaccurate  representations  as  to  the  credit  or  financial 
condition  of  the  said  society.''  Whether  he  was  right  or 
wrong  in  adding  thoee  words,  I  give  no  opinion ;  but  there 
was  before  the  Court  a  document  showing  the  nature  of  the 
statements  likely  to  be  published  by  the  defendant  The  de- 
fendant, moreover,  was  not  in  the  position  of  a  newspaper. 
I  think  that  a  newspaper  occupies  a  peculiar  position,  esp^ 
cially  with  r^ard  to  matten  concerning  the  interest  of  those 
amongst  whom  the  newspaper  circulates,  such  as  the  discos- 
sion  of  the  condition  of  a  company  like  tlus.  I  do  not  say 
that  any  statements  or  letters  printed  in  the  defendants'  news- 
paper, making  reflections  of  the  character  indicated  in  the 
notice  of  motion,  will  not  be  libelloos ;  but  I  cannot  say  that 
the  jury  would  necessarily  find  them  to  be  libelloua.  As  re- 
gards Herman  Ijoog  v.  JBean,  26  CSl  D.  806,  the  main  ground 
for  granting  the  injunction  was  one  that  does  not  exist  in  the 
present  case.  There,  the  defendant  had  been  in  the  employ- 
ment of  the  plaintiff's  firm,  and  was  restrained  from  making 
to  their  customers  slanderous  statements  as  to  the  plaintiflTs 
business,  in  making  which  be  was  guilty  of  a  breach  of  duty 
to  his  former  emidoyers.  The  Court  abstained  from  giving 
any  opinion  whether  the  defendant  could  be  restrained  from 
making  the  statement  to  any  persons  other  than  the  plaintiff's 
customers.  In  no  case  do  I  find  an  injunction  granted  sudi 
as  is  asked  for  here,  an  injunction  as  r^arda  future  publica- 
tion of  statements  coming  under  such  an  indefinite  descrip- 
tion. Supposing  we  were  to  grant  the  injunction  against 
^  libellous"  letters,  then  it  would  have  to  be  decided  on  motion 
to  commit,  whether  what  was  published  was  libellous  or  not ; 
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and  that  would  be  a  most  inconvenient  course  to  be  adopted. 
In  my  opinion,  therefore,  the  appeal  must  fail. 

LoPES,  L.  J. : — ^This  is  an  application  for  an  interlocutory 
injunction  to  restrain  libellous  publications.  It  is  clear  that, 
since  the  Judicature  Act,  the  Court  has  power  to  restrain  the 
publication  of  libellous  or  slanderous  matter,  if  it  is  immedi- 
ately calculated  to  injure  the  person  or  trade  of  any  one 
against  whom  it  is  directed,  but  whether  the  jurisdiction 
should  be  exercised  or  not,  is  a  matter  for  the  discretion  of 
the  Court  We  have  to  deal  in  the  present  case  with  the  re- 
port and  two  letters,  one  published  on  the  21st,  and  the  other 
on  the  24th  of  October.  With  regard  to  the  report,  it  is  clear 
that  the  question  whether  it  is  privileged,  must  be  left  to  be 
decided  at  the  trial,  and  if  the  publication  should  be  held  to 
be  privileged,  it  will  be  necessary  for  the  plaintiffs  to  estab- 
lish that  there  has  been  actual  malice,  which  is  not  suggested 
to  exist  in  this  case.  The  reporters,  at  the  meeting  in  ques- 
tion, were  present  with  the  knowledge  of  the  plaintiffs,  if  not 
with  their  sanction.  Are  the  reporters  in  such  cases  to  give 
an  imperfect  report,  omitting  all  that  is  detrimental  to  the 
company,  and  stating  only  what  is  in  its  favor  ?  I  do  not 
hesitate  to  say  that  any  thing  more  undesirable  or  more  cal- 
culated to  mislead  and  bring  about  disastrous  results  can 
scarcely  be  imagined.  Passing  from  the  report,  I  come  to 
the  letters,  and  after  what  has  been  said  by  Lord  Justice 
CoTTOK,  with  which  I  agree,  I  have  little  to  add.  Speaking 
for  myself,  it  does  not  appear  to  me  to  be  so  perfectly  clear, 
taking  all  the  circumstances  into  consideration,  that  the  jury 
will  come  to  the  conclusion  that  the  letters  which  have  been 
published,  were  libels,  as  to  justify  the  Court  in  granting  an 
interlocutory  injunction  afi^inst  republishing  them;  and  as 
regards  future  letters  of  the  description  mentioned  in  the 
notice  of  motion,  it  clearly  is  not  so  apparent  that  a  jury  will 
find  them  libels,  as  to  justify  the  Court  in  interfering  in  the 
way  asked.  It  would  be  most  inconvenient  to  have  the  ques- 
tion of  libel  or  no  libel  tried  by  the  judge  on  motion  to  com- 
mit instead  of  being  tried  by  a  jury.  I  agree  with  all  that 
was  said  by  the  Master  of  the  Bolls  in  Coulson  v.  Coulson^  8 
Times  L.  R.  846,  and  in  the  present  case  my  opinion  is  that 
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the  judge  below  was  right,  and  that  the  appeal  mast  be  dis- 
missed. 


Before  tba  Jvdieatim  Aet  ol  1878| 
the  Court  of  Chaaoery  olAined  !mt  m 
limited  JoriadioUon  to  grant  ii^nno- 
tions.  Originallj,  indeed,  m  was 
admitted  bj  Sir  Ommob  Jnnu.,  In 
BMom  T.  Beddm,  L.  B.  9  Ch.  Dir. 
88,  it  waa  snbjeet  to  no  other  reatrio- 
tion  in  thia  reapeot  than  that  the 
ezeroSae  of  the  Jariadiction  ahonld  be 
reaaonable  and  Jnat,  bnt  its  power 
had,  aa  he  aayi,  become  **  limited  hf 
the  praotioe  of  dilTerent  ehanoellora. 
The  Jariadiction  waa  nerer  extended 
in  modem  Umea  bejond  what  waa 
warranted  bj  the  anthoritiea ;  and  in 
conrae  ol  time  rariona  Texatiovia  and 
InoonTenient  reatriotiona  were 
adopted.  The  granting  d  an  ii^one- 
tion  waa  alwaja  looked  upon  aa  aa 
eztraofdinarj  ezeroiae  of  Jariadiction. 
«  «  •  •  The  inatanoea  in  whioh  aa 
Injonction  might  be  granted  were  d^ 
dded  hf  the  ooart,  and  there  were 
certain  well-known  eaaea  in  which  H 
waa  Battled  that  the  ooort  ooght  not 
to  grant  an  ii^anetion.*'  Among 
theae  eaaea  waa  that  of  libel,  whether 
prirate  or  pnblioi  nnlesa,  indeed,  the 
libel  were  alao  a  contempt  of  the 
ooart :  iZoocA  t.  Garveun^  2  Dick.  7S4; 
a.  c.  a  Atk.  469.  See,  on  the  latter 
point.  Brook  r.  iSwMf ,  8  Weekly  R. 
688.  The  Star  Chamber  had,  indeed, 
reatrained  the  pablioation  of  aeditiooa 
worka,  bat  Serogga  waa  impeached 
for  attempting  to  introdnee  the  pra^ 
tice  into  the  King'a  Beneh.  The 
Common  Law  Procedare  Aet  of  1864 
(17  k  18  Vic.  e.  125,  a.  79)  gare  the 
courts  d  law  eztenaire  powera  d 
injanotion,  bat  onlj  to  prerent  the 
repetition  or  oontinnanee  of  an  ii^aiy 
for  which  an  aot&on  for  damagea  had 
alreadj  been  broaght. 
It  ia  trae,  that  in  Da  Bom  r.  Bom- 


>M;  SGamp.611,  Lord  BLunoiovea 
aald  of  a  libellooa  picture,  **  Upon  aa 
application  to  the  Lord  Chancellor,  he 
would  hare  granted  an  injonction 
againat  Ua  exhibition,"  bat  thia  tUe- 
tarn  was  nerer  reocgniaed  aa  of  any 
anthority',  and  in  Goo  t.  J^ittAard^  2 
Swanat.  402,  418,  Lord  Bldov  aaid, 
ezpreesly,  "The  publication  of  the 
libel  ia  a  crime ;  and  I  hare  no  Jorla- 
dletlon  to  prerent  the  eonmiaalon  of 
erimoa,  ezceptiag,  d  coarae,  aoeh 
eaaea  aa  belong  to  the  protection  of 
infanta."  For  many  yeara,  all  at- 
tempta  to  ehange  the  role  were  oni- 
fonaly  nnaneoaMfiiL  In  Martm  r. 
Wfighi,  6  Sim.  297  (1833),  an  enlarged 
eopy  of  a  pictare  by  the  plaintiff  had 
been  made  aa  a  diorama  and  adTcr- 
tiaed  aa  "  Mr.  Martln'a  grand  plotare 
d  Bebhanar'a  Feaat,  painted  with 
dioramie  effect."  An  injanetkm  waa 
refiiaed,  Shadwbll,  V.  C,  saying, 
^  Then  with  reapeot  to  the  defendant 
repreaeating  his  copy  aa  Martin'a 
plelare.  It  moat  either  be  better  or 
wone;  if  it  ia  better,  Martin  had  the 
benefit  of  it ;  if  worse,  then  the  mia* 
repreaentation  ia  only  a  sort  of  libel, 
and  thia  ooort  will  not  prerent  the 
poblioatfon  of  a  libel."  SooUy  t. 
fUkor,  11  Sim.  681,  ia  to  the  aame 
effect  aa  to  this  latter  point. 

RoMih  T.  WoUtor,  10  Bear.  661 
(1847),  was  no  real  exception  to  the 
role.  The  proriaional  dirsdora  of  a 
company  were  enjoined  fktxn  pobliah- 
ing  a  proapectna  in  which  the  plaintiff 
waa  stated  to  be  a  tmatee,  bat  the 
decision  reated  wholly  on  the  onao* 
thoriaed  oae  of  the  plaintiff's  name, 
inTolring  him  in  poasible  liabilitiea, 
and  no  qoeation  of  libel  waa  raiaed. 

In  dark  t.  IVeeswti,  11  Bear.  112 
(1848),  the  eminent  physician,  Sir 
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Jimes  Clark,  §%m$hi  to  eDjoln  a 
chemist  from  adyertUiDg  and  selling 
m  qaaek  medicine  called  *'8ir  James 
Clarl^'s  Consumption  Pills,*'  it  being 
a  highl/  injnrioos  compound,  if  in- 
discriminatelj  used,  and,  from  the 
dearlj  intentional  similarity  of 
nameSi  calenlated  to  injure  his  repu- 
tation. The  court  admitted  that  th« 
plaintiff  might  bo  rerj  seriouslj  in- 
jured, but  maintained  that  the  fad 
must  first  be  established  at  law,  be- 
fore the  continuance  of  the  injur/ 
could  be  enjoined.  <*  I  think,"  said 
Lord  Lavgdalb,  M .  R.,  "  that  granting 
the  injunction  in  this  case  would  im- 
ply that  the  court  has  Jurisdiction  to 
stay  the  publication  of  a  libel,  and  I 
cannot  think  it  has*"  As  his  lord- 
ship had  decided  Routh  r,  WiehHer^ 
this  makes  it  perfectly  clear  that  he 
did  not  hold  that  case  to  be  one  of 
UbeL 

FUming  r.  Ntwtm^  1  H.  L.  C.  363 
(1848),  was  an  appeal  from  a  decree 
of  the  Court  of  Sessions,  interdicting, 
so  far  as  concerned  the  plaintiff's 
name,  the  publication  of  the  register 
of  protests  of  bills  and  notes.  The 
case  did  not  call  for  a  decision  on  the 
Jurisdiction  of  the  Court  of  Sessions 
to  interdict  the  publication  of  libels, 
but  Lord  CoTTBHHAM  czpressed  "  an 
earnest  hope  that,  if  this  question 
should  arise  and  require  a  decision  in 
the  Court  of  Sessions,  and  no  distinct 
rule  should  be  found  already  to  exist 
upon  the  subject,  the  oonsequencea 
of  any  rule  to  be  eatablished  for  the 
first  time  will  be  most  carefully  con- 
sidered  before  such  a  rule  ia  laid 
down ;  and  particularly  that  it  may 
be  considered  how  the  exercise  of  such 
a  Jurisdiction  can  be  reconciled  with 
the  trial  of  matters  of  libel  and  defa- 
mation by  Juries,  or,  indeed,  with 
the  liberty  of  the  press." 

The  doctrine  that  a  libellous  publi- 
cation could  not  be  enjoined,  was  re- 


asserted, obiter,  in  1S61,  in  Emperor 
of  Austria  v.  Day,  3  DeG.  F.  &  J.  217. 

The  well-known  rule  that  a  crimi- 
nal act  which  affects  the  enjoyment 
of  property,  or  works  an  injury  there- 
to, may  be  enjoined  on  that  ground 
only  {Maeavlay  t.  Shadcdl,  1  Bligh 
N.  8.  96,127 ;  Au.-Gen.  t.  Shef.  Ga$ 
Con.  Cb.,  3  De  O.  M.  &  O.  304,320 ; 
Emp,  <fAuttria  t.  Day,  3  De  O.  F.  & 
J.  217,  2ft3)  worked  one  partial  ex- 
ception to  the  doctrine,  rii :  that  if 
the  fact  of  Ubel  had  been  found  by  a 
Jury,  its  further  publication  might 
be  enjoined  aa  an  injury  to  the  plain- 
tiff's property,  or  his  means  of  gain- 
ing a  liyelihood:  Clark  t.  fVeeman, 
rnpra;  Cox  t.  Cox,  11  Hare,  118, 124. 

Tne  continuity  of  this  course  of  de- 
cision was  at  length  broken  by  Vico- 
Chancellor  Mauiib,  who  was  strongly 
oonrinced  that  the  powers  of  the 
court  were  in  reality  amply  sulBcient 
to  grant  this  form  of  relief,  and  had 
been  too  long  suffered  to  remain  in 
abeyance.  In  Springhead  Spin,  Co,  t. 
/Zt%,  L.  R.  6  Eq.  551  (1868),  he 
granted  An  injunction  to  restrain  the 
Issuing  of  placards  and  advertise- 
ments,  intimidating  workmen  and 
prerenting  them  from  hiring  them- 
selves to  the  plaintiff^.  As  the  ralue 
of  the  plaintiffs'  property  waa  seri- 
ously affected  by  this  course  of  boy- 
cotting, as  it  would  now  be  called, 
there  was  certainly  ample  cau»e  for 
the  action  of  the  court,  provided  it  had 
Jurisdiction  in  the  matter.  The  next 
year  he  went  a  step  further  and  in  Dix- 
on T.  Hoiden,  L.  R.  7.  Eq.  488,  granted 
a  preliminary  injunction  against  the 
publication  of  a  notice,  stating  that 
the  plaintiff  was  a  member  of  a  cer- 
tain firm  which  had  been  adjudicated 
bankrupt,  but  that  he  had  defrauded 
the  crediters  by  concealing  the  fact 
of  his  membership.  Upon  the  hear- 
ing, the  injunction  was  made  perpet- 
ual, theVioe-Chancellor  saying,  **  ^  am 
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told  that  a  eoart  of  eqnit  j  haa  no  Jnrli- 
diction  in  inch  a  case  as  this,  thongh 
it  is  admitted  it  has  Jurisdiction 
where  property  Is  like!  j  to  be  affected. 
Whatispropertj?  One  man  has  prop- 
erty in  lands,  another  in  goods,  an- 
other in  a  hnsiness,  another  in  skill, 
another  in  repntation ;  and  whaterer 
maj  hare  the  effect  of  destroying  prop- 
erty in  any  one  of  these  things  (even  in 
a  man's  good  name)  is,  in  my  opinion, 
destroying  property  of  a  most  ralna- 
ble  description.  Bnt  here  it  is  dis- 
tinctly sworn  to  and  cannot  be  denied, 
that  the  effect  of  this  will  be  seriously 
damaging  to  the  plaintiff's  business 
of  a  merchant  •  •  •  about  the 
most  ralnable  kind  <tf  property  thai 
he  can  well  haTO.  •  *  •  Bnt  I  go 
further,  and  say,  if  it  had  only  In- 
jured his  repntation,  it  is  within  the 
Jurisdiction  of  this  court  to  stop  the 
publication  of  a  libel  of  this  descrip- 
tion which  goes  to  destroy  his  prop- 
erty or  his  reputation,  which  is  hit 
property,  and  if  possible,  more  Talua- 
ble  than  other  property.  •  •  •  I 
beg  to  be  understood  as  laying  down 
that  this  court  has  Jurisdiction  to  pre- 
Tent  the  publication  of  any  letter, 
advertisement,  or  other  document, 
which,  if  permitted  to  go  on,  would 
hare  the  effect  of  destroying  the  prop- 
erty of  another  person,  whether  that 
oonsists  of  tangible  or  intangible  prop- 
erty, whether  it  consists  of  money  or 
reputation.  Professional  reputation 
is  the  means  of  acquiring  wealth,  and 
Is  the  same  as  wealth  itself." 

In  reaching  this  conclusion,  the 
Vice-Chanoellor  oonoeiyed  himself  to 
be  "fortified  by  authority."  Without 
denying  the  abstract  reasonableness 
of  his  Tiews  of  the  powers  of  the  court, 
he  seems  to  have  been  mistaken 
about  the  authority.  The  doctrine 
that  equity  will  prevent  eren  a  crimi- 
nal injury  to  property  had  never 
been  carried  so  far.  He  held  Routh  t. 


Webiierf  n^pra,  as  "  going  the  whole 
length  of  what  Is  asked  here,"  but 
while  this  is  in  one  sense  true,  both 
eases  InTolving  statementa  that  the 
plaintiff  belonged  to  a  business  oon- 
eem,  they  were  decided  on  such 
wholly  different  grounds  that  the  one 
cannot  be  regarded  as  any  authority 
for  the  other.  The  Vice-Chancellor 
went  on  to  say  that  Lord  Lavgdali 
refused  the  injunction  In  darkr.  fVf- 
■Mm  **only  beeause  he  did  not  think  it 
likely  that  such  a  thing  could  possi- 
bly prove  an  injury  to  the  reputation 
of  a  man  in  the  position  of  Sir  James 
Clark."  In  view  of  Lord  Lavodali's 
unqualified  statement  of  the  real 
ground  of  his  decision,  one  is  led  to 
believe  that  the  Vice  -  Chancellor 
quoted  from  memory. 

In  Mulkem  v.  Ward^  L.  R.  13  Eq. 
619  (1872),  the  rule  attempted  to  be 
established  In  Dixm  v.  HMen,  Is  re- 
ferred to  as  "wholly  new,"  but  its 
correctness  Is  neither  afllrmed  nor 
denied,  the  case  before  the  ooort 
being  held  distinguishablt. 

Dixm  ▼.  HMm  did  not  long  pau 
unchallenged.  It  was  not  followed 
in  Broimi  r.  Freeman^  Weekly  Notes, 
1873,  178,  and  was  expressly  over- 
ruled in  BndeMial  AMmtrtmc^  Co,  v. 
KwM,  L.  R.  10  Ch.  App.  142  (1875). 
An  injunction  was  prayed  for  against 
the  continued  publication  of  a  pam- 
phlet containing  statistics  sa  to  In- 
surance companies,  with  comments 
on  their  condition,  bnt  Lord  CAtmas 
held  that  while  the  court  could  re* 
strain  certain  publications,  It  oonld 
not  do  so  merely  because  they  were 
libellous,  and  as  no  other  reason 
for  Its  Intorference  wsa  alleged,  he 
refused  the  appeal,  saying,  ''not 
merely  is  there  no  authority  for  this 
application,  bnt  the  books  afford 
repeated  instances  of  the  refusal  to 
exercise  Jurisdiction."  He  referred 
to  Springhead  Spin,  Co*  v.  /2i/<y  and 
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Doom  T.  HMen^  Imttbonght  them  nn- 
wftrrantad  hj  the  deoisiom  on  which 
th^  relied,  and  smid  *'  I  am  vnable 
to  aooede  to  thoM  general  propoai- 
tiona.  They  appear  to  me  to  be  at 
Tarianee  with  the  settled  practice  and 
principles  of  this  court,  and  I  can- 
not accept  them  aa  an  anthoritj,  for 
the  preaent  application."  The  other 
Lord  Jnatices  coocnrred  in  this  riew, 
Jamis,  L.  J.,  aajing,  '•  I  think  that 
the  Vice-Chancellor,  in  that  caae  of 
Dixem  t.  Hotdm^  waa,  bj  hia  desire 
to  do  what  was  right,  led  to  exagge- 
rate the  jnrisdiction  of  this  court  in 
a  manner  for  which  there  wsa  no 
authority  in  any  reported  case,  and 
no  foundation  in  principle.  I  think 
a  right  to  say  that  I  hold  without 
doubt  that  the  statement  of  the  law 
in  that  case  is  not  correct."  To  the 
same  effect,  /U&sr  t.  ApoUiMaru  Cb., 
Id.  297,  302. 

The  Judicatura  Act  of  1873  (36  ft 
87  Yiot.  e.  66)  took  effect  Not.  2, 
1874,  a  fow  months  before  these  last 
decisions,  and  in  foot  the  decision 
appealed  from  in  JVncf.  Au»  Co.  t. 
Knau  was  probably  made  before 
that  date.  It  seems,  howerer,  that 
in  neither  case  was  that  act  claimed 
to  affect  the  matter.  It  prorided 
(§  25,  sub.  i  8),  that  '*  an  injnnoUon 
may  be  granted  *  *  *  by  an  interlo- 
cutory order  of  the  court  in  all  oases 
in  which  it  shall  appear  to  be  Just  or 
oouTenient  that  such  order  should  be 
made ;  and  any  such  order  may  be 
made  either  unconditionally  or  upon 
such  terms  and  conditions  as  the 
oouH  shall  think  Just." 

It  wss  apparently  not  until  1877 
that  this  act  was  claimed  to  have 
altered  the  law  as  to  libel,  and,  by  a 
rather  eurlous  coincidence,  the  first 
case  came  before  Vice-Chancellor  Ma- 
ti5S— T^lorfcjf'f  CaUU  Food  Co.  ▼.  Mao- 
fQM,  L.  R.  6Ch.  D.  582  (1877) ;  on  ap- 
peal 14  Id.  763,  782  (18S0).     The 


defoudants  had  published  in  rarioos 
newspapers  an  adrertisement  stating 
that  they  "are  alone  possessed  of 
the   secret    for    compounding"    the 
cattle  food,  and  warning  the  public 
"against  the  course  pursued  by  a 
company    which    has    lately   been 
registered  with  a  nominal  capital  of 
only  £200,  and  a  paid-up  capital  of  a 
few  shillings,  in  seeking  to  foist  upon 
the  public  an  article  which  they  pre- 
tend is  the  same  as  that  manufactured 
by  the  Ute  Joseph  Thorley."     Find- 
ing the  adTortisement  to  be  untrue 
and  misleading,   and  calculated  to 
injure  the  plaintiffs  in  their  business, 
the  Vice-chancellor   held  that    the 
thing  ought  to  be  stopped,  and  that 
If  he  were  not  fettered  by  authority 
he  "should,   without  the  slightest 
hesitation,  hare  granted  an  injunc- 
tion to  prcTent  the  continuance  of 
such  a  practice  as  this.  *  *  *  In  my 
own  IndiTidual  opinion,  I  have  not 
the  slightest  doubt  whatever  that  it 
Is,  and  It  ought  to  be,  as  much  the 
principle  of  this  court  to  stop  publi- 
cations which  go  to  destroy  property 
as  to  prcTent  the  darkening  of  ancient 
lights,  or  the  trespassing  upon  prop- 
erty, or  anything  else  which  goes  to 
the  destruction  of  property."      He 
admitted,  however,  that  the  opinion 
expressed  in  PrwUndal  Au.  Co.  y. 
Knott  stood  in  the  way,  though  he 
thought  that  case  rightly  decided  on 
the  facts,  and  clearly  distinguishable 
Ihnn  Springhoad  Spin.    Co.   t.  Riltj/ 
and  Dixon  t.  Holden,  His  own  opinion 
was  in  favor  of  the  plaintiffs'  conten- 
tion, that  the  force  of  Brudential^n. 
Co.  T.  Knott  was  nullified  by  the  act, 
but  sa  the  point  wsa  a  new  one,  in- 
Tolving  considerations  of  the  highest 
possible  importance,  he  would   not 
decide  it  on  an   interlocutory  appli- 
cation, and  refused  the  motion,  there- 
by reserving  the  question  for  decision 
on  the  hearing  of  the  cause. 
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The  ooarti  were  at  first  slow  to 
sdopt  the  Vioe-Chancellor*s  view  of 
tbe  act.  In  HinriekB  t.  Bemdn^ 
Weeklj  Notes,  1878,  page  11,  the 
Master  of  the  Rolls  admitted  himself 
unprepared  to  answer  the  question, 
and  in  S<uhy  ▼.  EoMterhrook^  L.  R.  3  C. 
P.  D.  339,  in  the  same  jear.  Lord 
CoLBSiDOB  referred  to  the  act  and  said, 
"  I  confess  I  do  not  appreciate  its  ap- 
plication to  the  matter.'*  In  that 
oase  an  injunction  was  granted  afttr 
verdict^  LnrDUET,  J.,  sajing,  "The 
principle  upon  which  the  courts  of 
eqaitj  hare  acted  in  declining  to  re- 
strain the  publication  of  matter  al- 
leged to  be  libellous,  is,  that  the  ques- 
tion of  libel  or  no  libel  is  pre-eminentlj 
for  a  Jurj.  But  when  the  Jurj  hare 
found  the  matter  complained  of  to  be 
libellous,  and  that  it  aifects  property, 
I  see  no  principle  hj  which  the  court 
ought  to  be  precluded  from  saying 
that  the  repetition  of  the  libel  shall 
be  restrained." 

A  month  later,  the  effect  of  the  Ju- 
dicature Act  was  explained  b/  Sir 
Obobob  Jbssbl  in  Beddow  ▼.  Beddow^ 
L.  R.  9  Ch.  D.  89,  already  cited.  The 
case  was  not  one  of  libel,  but  he  made 
no  distinction  as  to  the  object  sought 
by  the  injunction.  After  referring  to 
the  former  limited  jurisdiction  of  the 
Court  of  Chancery  in  this  respect,  see 
iupra,  and  to  the  fact  that  the  new  act 
extended  to  all  the  courts  the  power 
of  injunction  giren  to  common  law 
courts  by  the  Common  Law  Procedure 
Act  of  1854,  and  also  to  the  wide 
terms  used  in  the  Judicature  Act,  he 
proceeded,  **  It  appears  to  me  that  the 
only  limit  to  my  power  of  granting 
an  injunction  Is  whether  I  can  prop- 
erly do  so.  In  my  opinion,  haring 
regard  to  these  two  acts  of  Parliament, 
I  hare  unlimited  power  to  grant  an 
injunction  in  any  case  where  it  would 
be  right  or  jnst  to  do  so ;  and  what  is 
right  or  just  must  be  decided,  not  by 


the  caprice  of  the  Judge,  but  accord- 
ing to  suficient  legal  reasons  or  on 
settled  legal  principles.'* 

This  case  was  considered  resaona- 
bly  enough,  by  Malibs,  V.  C«,  as  set- 
tling the  question  in  faror  of  the  view 
he  had  maintained  through  evil  re- 
port and  good  report,  for  this  is  clearly 
the  case  to  which  he  meant  to  refer  in 
Day  ▼.  Bnmmrigg,  L.  R.  10  Ch.  D.  294, 
800,  though  the  report  makes  him 
rely  on  Byron  t.  Johuion,  2  Mer.  29, 
obriously  a  misprint.  Accordingly, 
the  second  stage  of  ThorUg'a  CaitU 
fhod  Co.  T.  MoMmm  (L.  R.  14  Ch.  D. 
763)  found  his  opinion  unaltered  as 
to  the  law,  "that,  where  one  man 
publishes  that  which  Is  Injurioas  to 
another  in  his  trade  and  business, 
that  publication  is  actionable,  and, 
being  actionable,  will  be  stayed  by 
Injunction,  because  it  is  a  wrong 
which  ought  not  to  be  repeated.'*  In 
Tiew  of  the  facta  prored  in  the  oase, 
he  granted  a  perpetual  injunotion, 
and  his  decision  was  afirmed  on  ap- 
peal. Neither  in  his  reported  opinion 
nor  in  those  of  the  Court  of  Appeals 
is  there  any  reference  to  Brude^kd 
Au.  Co,  T.  JTnott,  or  the  effect  of  the 
act  upon  it.  That  the  act  did  control 
it,  seems  to  be  tacitly  admitted.  Thor* 
Ujf»  Qude  Food  Co.  t.  Mobocor  was 
f611owed  in  the  same  year  in  Itrnmu 
T.  WiUiama,  L.  R.  14  Ch.  D.  864, 
where  Far,  J.,  after  reviewing  the 
fscts,  said,  *'  In  the  next  place,  it  is 
said  that,  this  being  a  libel,  no  in- 
junction ought  to  be  granted  in  re- 
spect of  it.  I  am  at  a  loss  to  see  why 
a  libel  affecting  property  or  trade  may 
not  be  the  subject  of  an  injunction. 
It  is  not  necessary  for  me  to  point  out 
the  oTident  intention  of  the  Legisla- 
ture, as  indicated  by  the  25th  section 
of  the  Judicature  Act  of  1873,  to  en- 
large rather  than  diminish  the  power 
of  the  court  in  respect  of  injunctions," 
and  on  adverting  to  the  authorities, 
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he  pointed  oat  that  Jamu,  L.  J.,  one 
of  the  Judges  in  Thorley*M  Cattle  Food 
Co.  T.  Maamm^  had  been  a  party  to 
the  deeision  in  PrvdaUial  Aa$,  Co,  t. 
Knott, 

The  rale  onoe  admittedi  there  was 
a  general  *' falling  into  line."  In 
Qmrtz  HiU  Com.  G.  M.  Co.  r.  Boall, 
L.  R.  20  Ch.  D.  501  (1882),  Bacon, 
V.  C,  granted  an  interlocutorj  in- 
Janction  restraining  the  defendant 
from  publishing  a  circular  or  adver* 
tisement,  containing  certain  state- 
ments, "or  otherwise  libellous  or 
defamatorj  to  the  company  or  the 
property,  title  to  property,  ralue  of 
assets,  or  financial  position  of  the 
company."  This  was  dissolTcd  on 
appeal,  on  the  gronnd  that  the  circu- 
lar was  a  privileged  communication, 
but  the  jurisdiction  since  the  Judica- 
ture Act  was  admitted.  This  Juris- 
diction, it  wss  howerer  agreed,  must 
be  exercised  with  the  ntmost  possible 
caution. 

In  HiUr,  Damei,  L.  R.  21  Ch.  D. 
798  (1882),  a  circular  calculated  to 
injure  the  credit  or  financial  standing 
of  a  friendly  society  was  enjoined. 

Tho  same  general  principle  was  fol- 
lowed in  Briton  Life  Assn.  t.  Roberts^ 
2  Times  L.  R.  319,  and  Coulson  r, 
Coe^son,  3  Id.  846,  but  in  the  latter 
case  Lord  Eshsb,  M.R.,  observed  that 
"  it  was  a  most  delicate  jurisdiction 
to  exercise.  •  ♦  ♦  To  Justify  the 
court  in  granting  an  interim  injnno- 
tion  it  must  come  to  a  decision  on  the 
question  of  libel  or  no  libel,  before 
the  Jury  decided  whether  it  was  a  li- 
bel or  not.  *  *  *  It  ought  only 
to  be  exercised  in  the  clearest  cases, 
where  sny  Jury  would  say  that  the 
matter  complained  of  was  libellous, 
and  where,  if  the  Jury  did  not  so  find, 
the  court  would  set  aside  the  verdict 
as  unreasonable.**  Armstrong  ▼.  Arwit^ 
2  Id.  887,  in  the  Queen's  Bench  Di- 
vision, is  to  the  same  effect. 
Vol.  XXXVI.— 65 


In  Herrmann  Loog  v.  Bean,  L.  R. 
26  Ch.  D.  306  (1884)  ;  s.  c.  23  Am. 
Law  Reg.  701  (with  note),  the  rule 
was  held  to  cover  cases  of  slander 
also.  The  defendant  had  been  dis- 
missed from  the  plaintiffs*  service, 
and  the  injunction  sought  was  to  re- 
strain him,  tiller  aUa^  "  from  stating  to 
the  plaintiflfs*  customers,  or  any  other 
person,  or  persons,  that  the  plain- 
tiffs were  about  to  stop  payment,  or 
were  in  dilBculties,  or  insolvent,  or 
making  any  statements  to  the  aboTe 
or  like  effect,  and  from  in  any  manner 
slandering  the  plaintiffs  or  injuring 
their  reputation  or  business.**  In  the 
Chancery  Division,  Psabsox,  J.,  said, 
"  On  that  part  of  the  case,  independ- 
ently of  any  other  question,  there 
must  be  an  injunction  tc  restrain  the 
defendant  from  continaing  such  pro- 
ceedings." This  was  afirmed  in  the 
Ck>urt  of  Appeal,  Conov,  L.  J.,  say- 
ing, "  Here  is  a  man  who  had  been  in 
the  employ  of  the  plaintiffs,  making 
to  their  customen  slanderous  state- 
ments with  regard  to  the  business  of 
the  company  *  •  •  The  Court  has 
of  late  granted  injunctions  in  cases 
of  libel,  and  why  should  it  not  also 
do  so  in  cases  of  slander  f  It  is  clear 
that  slanderous  statements  such  as 
were  made  to  old  customers  in  this 
case,  must  have  a  tendency  materi- 
ally to  injure  the  plaintiffs*  business ;  « 
they  are  slanders,  therefore,  spoken 
against  their  trade.  It  is  not  neces- 
sary therefore  in  my  opinion  to  show 
that  loss  has  actually  been  incurred 
in  consequence  of  them.  If  they  are 
calculated  to  do  injury  to  the  trade, 
the  plaintiffs  may  clearly  come  to  the 
court.  There  is,  no  doubt  more  diffi- 
culty in  granting  an  injunction  as 
regards  spoken  words  than  as  regards 
written  statements,  because  it  is  diffi- 
cult to  sscertain  exactly  what  is  said. 
But  when  the  defendant  is  proved  to 
have    made    certain    definite    stste- 
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menti,  Boch  aa  are  mentionad  in  the 
order,  in  mj  opinion  an  injunction  ia 
properlj  granted  to  prevent  hia  re- 
peating them.  The  defendant,  though 
no  doubt  the  tongue  ia  an  unrul/ 
member  to  gOTem,  muat  take  care 
that  he  keepa  hia  tongue  in  order, 
and  doea  not  allow  it  to  repeat  thoae 
atatementa  which  he  la,  bj  the  in- 
junction, restricted  from  uttering." 
BowBv,  L.  J.,  also  aaid,  *'  There  is  a 
wrong  done  which  is  actionable  if  it 
has    been    committed,    and    which 
naturally  would,  if  repeated  or  per- 
aisted  in,  aifect  injurioualj  the  pro- 
perty or  trade  of  the  plaintiff  com- 
panj.    It  has  been  held  since  the 
Judicature  Act  that  a  pUintiff  is  en- 
titled to  the  protection  of  the  court 
against  a  wrong  of  that  sort  which  ia 
contained  in  a  written  document.  *  *  * 
Can  there  be  an/  distinction  in  prin- 
ciple between  a  slander  which  is  con- 
tained in  a  written  document  and  a 
slander  which  is  not  V*  And  he  held 
that  the  fame  rule  mustgorem  both. 
It  waa  on  the  authority  of  these 
latter  cases  that  Lord  Justice  Lopia 
waa  able  to  saj,  in  the  principal  case, 
"  It  is  clear  that  since  the  Judicature 
Act,  the  court  has  power  to  restrain 
the  publication  of  libellous  or  slan- 
derous matter,  if  it  is  immediatelj 
calculated  to  injure  the  person  or 
trade  of  an/  one  against  whom  it  is 
directed."    Such  is  now  the  law  in 
England,  and  it  is  a  noteworthj  ez- 
tenaion  of  the  powers  of  a  court  of 
equity  be/ond    these  recognised  in 
Lord  Bldov's  time,  when  in   Gee  ▼• 
/VtrcAavtf,  Mupra^  he    cut    short  the 
counsel,  who  was  adrerting  to  the 
contention  that  the  letters  under  con- 
sideration were  libellous,  with  the 
obserrations, "  It  will  notbeneoessarj 
to  trouble  /on  with  that  view  of  the 
case.    The  publication  of  the  libel  is 
a  crime ;  and  I  have  no  Jurisdiction 
to  prevent  the  commission  of  crimes. 


•  *  *  Tlie  question  wiU  be,  whether 
the  bill  has  sUted  fecta  of  which  the 
court  will  take  notice."  What  was 
then  held  to  be  whollj  outside  the 
consideration  of  the  oourt  is  now  a 
substantial  feature  of  its  Jurisdiction. 

The  American  cases  are  few,  and 
are  practicall/  unaaimoua  in  nphold- 
ing  the  former  English  rule. 

In  Simger  Mfg.  Co,  T.  Dometiie  S, 
M.  Co.,  49  Qa.  70  (1872),  the  plaintiff 
had  published  a  report  of  a  com- 
mittee  of    the    State    AgriduUural 
Societ/,     declaring    the    plaintiff's 
machine  the  best  that  the/  had  in- 
spected in  the  competition,  and  the 
defendant  had  published  a  statement 
that  the  report  as  set  forth  hy  the 
plaintiff  waa  untrue,  and  that  the 
decision  had  been  in  flavor  of  the 
defendant's  machine.    The  court  re- 
fuaed  the  injunction,  on  the  authorit/ 
of  the  earlier  English  cases,  sa/ing, 
"  If  a  wrong  capable  of  redress  before 
the  courts  at  all,  it  comea  more  nearl/ 
within  the  definition  of  a  libel,  or  of 
slander  concerning  one's  trade  and 
business,  than  an/thing  else.  Equit/, 
it   must    be  remembered,   will  not 
enjoin  ever/  wrong.  •  •  •  Libel  and 
slander,  however  outrageous,  will  not 
be  enjoined  •  •  •  The  principle  is, 
that,  to  authorise  the  writ,    there 
must   be   an    irreparable   ezi>ected 
injur/  to  a  property  right.    It  is  a 
perversion  of  language  to  sa/  that  the 
complainant  has  a  property  right  in 
the  truik  of  the  report.    He  has,  per- 
hape,  a  right  to  the   report,  but  a 
perversion  of  the  truth,  a  claim  that 
it  is  different  from  what  it  in  fact  is, 
can  in  no  fair  sense  be  called  an  in- 
fringement of  hia  right  of  property 
in  the  report."    To  this  latter  state- 
ment it  might  be  answered  that  as 
the  report  could  only  be  of  value  if  it 
were  believed  to  be  true,  anything 
calculated  to  impair  that  belief  would 
necessarily  impair  the  value  of  the 
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T«port,  and  ol  whatever  property* 
right  there  might  he  in  it. 

In  1880,  the  Sapreme  Conrt  of  the 
same' Bute  expreeaed  an  opinion  in 
direct  conflict  with  the  above*  In 
Bm  r.  Smger  Mfg.  Cb.,  66  Qa.  462, 
the  defendant  had  liaaed  a  drenlari 
charging  the  plaintUb  with  violation 
<tf  the  defendant's  patent.  The  in- 
junction waa  refnaed  on  the  facta  as 
preaentedi  hnt  the  conrt  aaid,  '*  We 
recogniae  the  mle  that  a  conrt  of 
eqnitj  npon  a  proper  caae  haa  the 
power  to  enjoin  the  publication  and 
drenlatlon  of  a  libeli  and  that  the 
principle  la  applicable  to  equitable 
ri^ta  ariaing  under  the  patent  lawa 
<tf  the  United  Statea,  where  the 
Iflgalitj  of  the  patent  la  not  the  aub- 
Ject  <tf  inquiry,  but  the  patent  right 
la  only  collateral  to  the  relief  aooght." 
No  authoritlea  are  cited,  nor  are  any 
reaacna  given,  but  it  la  a  aignJIicant 
feet  that  the  court  waa  compcaed  of 
Judgea,  aU  <tf  whom  had  come  to  the 
bench  aince  thedeoiakm  made  eight 
yean  before.  Whether  the  change 
of  doctrine  la  due  to  anything  more 
fundamental  than  rotation  in  Judicial 
oftce,  we  are  left  to  conjecture* 

In  Maaaachuaetta,  the  fermer  Bng- 
liah  rule  haa  been  conaiatently  fol- 
lowed :  BoMM  DMfite  Co,  v.  Flarm» 
Mfg.  Co.,  114  Maaa.  69  (1878),  where 
Dixon  V.  HoUem^  Mfw,  la  dlaap- 
proved :  WkUekead  v.  KHtom,  119  Id. 
484  (1876)  ;  and  Ragmtmd  v.  EmmM, 
148  Id*  296  (1887),  apparently  the 
moat  recent  American  caae  on  the 
point,  and  where  Pmd.  Au.  Co.  v. 
JTfwtt,  «9iro,  k  relied  on  aa  law. 

In  Lffo  Au^nifAmtnoa  v.  iSM^A^r, 
8  Mo.  App.  178  (1876),  the  peUtlon 
for  the  injunction  act  forth  the  fact 
of  the  libel,  and  alao  alleged  that  the 
defendanta  "were  wholly  inaolvent 
and  irreaponaible,  and  that  the  plaln- 
tur  had,  therefore,  no  available  re- 
oonrae  to  an  action  for  damagea."   A 


preliminary  injunction  waa  granted, 
but  diasolved  on  demurrer,  and  thia 
Judgment  waa  allirmed  in  the  Court  ot 
Appeala,  on  the  authority  of  BrandirecA 
V.  Xionoe,  8  Paige,  24,  and  the  earlier 
Bngliah  caaea.  To  the  argument  that 
the  defendanta  were  inaolvent,  the 
conrtaaid,  •' It  ia  obvioua  that  if  thia 
remedy  be  given  on  the  ground  of  the 
inaolvency  of  the  defendant,  the  free- 
dom to  apeak  and  write,  which  ia 
aecurad  1^  the  Oooatitution  of  Mla- 
aouri  to  ail  iU  dtlaena,  will  be 
enjt^ed  by  a  man  able  to  reapond  in 
damagea  to  a  dvil  action,  and  denied 
to  one  who  haa  no  property  liable  to 
an  eiMcutiou.  We  are  of  opinion 
that  thia  dlacrimination  waa  not  in- 
tended 1^  the  framera  of  the  organic 
law."  The  court  went  on  to  admit, 
that,  irreapective  of  auch  Inaolvency, 
'*  there  la  much  rocm  for  aaying  that 
the  legal  remedy  fma  abort  of  »n^M«g 
foil  compenaation  for  injury  done  or 
of  giving  full  protection  againat  in- 
Jury  threatened ;"  but  added,  «  To 
infer  fktxn  thia  that  recourae  may  be 
had  to  the  preventive  Juriadiction  of 
a  court  of  equity  ia  clearly  not  allow- 
able. No  human  Inatitntiona  are 
perfect"  The  bill  of  righta  waa  re* 
ferred  to,  and  it  waa  obaerved  that 
**  If  it  be  aaid  that  the  right  to  speak, 
write,  or  print,  thua  aecured  to  every 
one,  cannot  be  conatrued  to  mean  a 
license  to  wantonly  injure  another, 
and  that  1^  the  Juriadiction  claimed 
it  la  only  auapended  until  it  can  be 
determined  Judicially  whether  the 
ezeroiae  of  it  in  the  particular  caae 
be  allowable,  our  anawer  la  that  we 
have  no  power  to  anapend  that  right 
for  a  moment,  or  for  any  pnrpoae. 
The  aovereign  power  haa  forbidden 
any  inatrumentality  of  the  govern- 
ment it  haa  inatitnted,  to  limit  or  re- 
atrain  thia  right,  except  liy  the  fear 
of  the  penalty,  dvil  or  criminal, 
which  may  wait  on  abuae." 
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In  Drandreih  ▼.  Lance,  8  Paige,  24 
(1839),  the  old  IVew  York  Ck>art  of 
Cbaiioerj  held  to  the  English  rule 
then  in  force,  on  the  sathoritj  of  Om 
T.  /Vt^oftavtf,  fifNns,  and  thia  precedent 
has  been  held  to  bind  the  oonrta  of 
to-daj  in  the  ezeroiae  of  their  equity 
powers :  N*  Y,  Jmio.  Gmard,  Soc,  r. 
HooBeveU,  7  Daly,  188  (1877);  Maugtr 
T.  Dick,  55  How.  Pr.  132  (1878); 
Wotfe  T.  Burke,  56  N.  Y.  115  (1874), 
was  a  somewhat  analogous  ease,  an 
iDJonction  to  restrain  the  defendants 
from  interfering  with  the  plaintift' 
business  by  threats,  circulars,  smi^,  or 
tn/iuMtMiu,  being  refused,  but  there 
were  so  many  grounds  for  the  decis- 
ion that  it  does  not  constitute  an  au- 
thority on  the  point  under  considera- 
tion. In  Croft  T.  Richttrdsom,  59  How. 
Pr.  356  (1880),  howcTer,  the  New 
York  Supreme  Coxui,  finding  that  the 
defendants  were  "publishing  false 
and  malicious  libels  concerning  the 
plaintilfs'  business,  and  their  busi- 
ness character  and  transactions," 
granted  an  injunction  on  the  author- 
ity of  the  second  decision  in  ThorUjf^e 
Cattle  Food  Co»  ▼.  Maemm,  mipra. 

In  the  recent  case  of  Kidd  ▼.  Ilorrjf, 
28  Fed.  R.  773  ;  s.  c.  sub  nam.  Kidd  r. 
5fiii^A,  25  Am.  Law  Reg.  N.  8.  730, 
Bradley,  J.,  reriews  the  English  and 
American  authorities,  points  to  the 
powers  granted  by  the  Judicature  Act 
as  the  sole  foundation  of  the  present 
English  doctrine,  and  says,  **  Neither 
the  statute  law  of  this  country,  nor 
any  well-considered  Judgment  of  the 
courts,  has  introduced  this  new 
branch  of  equity  into  our  Jurispru- 
dence. There  may  be  a  case  or  two 
looking  that  way,  but  none  that  we 
deem  of  suficient  authority  to  Justify 
us  in  assuming  the  Jurisdiction.  *  * 
We  do  not  regard  the  contrary  de- 
cision in  Croft  T.  Rickardeon  [supTa'[ 
sniBcient  authority  to  counteract 
these  cases,  or  to  disturb  what  we  con- 


sider to  be  the  well-established  law 
on  the  subject.  Thst  law  clearly  is 
that  the  Court  of  Chancery  will  not 
interfere  hj  injunction  to  restrain 
the  publication  of  a  libel  [citing  Plmd. 
An.  Co.  T.  iCiioft].  *  *  *  If  this 
decision  has  since  been  orerruled,  it 
is  only  because  of  the  enlarged  juris- 
diction conferred  upon  the  English 
courts  by  the  statutes  referred  to.  It 
Is  a  standard  authority  on  the  gen- 
eral law,  independent  of  legislation. 
•  •  *  Charges  of  libel  and  slander 
are  peculiarly  adapted  to  and  require 
trial  1^  Jaryt  And  exercising,  as  we 
do,  authority  under  a  system  of  gov- 
ernment and  law  which,  by  a  funda- 
mental article,  secures  the  right  of 
trial  by  Jury  in  all  cases  at  oommon 
law,  and  which,  by  express  statute, 
declares  that  suits  in  equity  shall  not 
be  sustained  in  any  case  where  a 
plain,  adequate,  and  complete  remedy 
may  be  had  at  law,  as  has  always 
heretofore  been  considered  the  case  in 
oases  of  libel  and  slander,  we  do  not 
think  that  we  would  be  Justified  in 
extending  the  remedy  of  injunction 
to  such  cases." 

This  decision  is  undoubtedly  a  cor- 
rect statement  of  the  law  as  it  has 
hitherto  been  almost  inrariably  held 
in  the  United  SUtes.  The  isolated 
cases  in  Georgia  and  New  York,  cited 
aboTC,  show,  indeed,  thst  it  is  possi- 
ble for  some  of  our  courts  to  abandon 
the  old  rule,  but  as  neither  case  con- 
tains any  argument  in  support  of  the 
conclusion  reached,  they  can  hardly 
be  regarded  as  authority.  At  most 
they  may  be  straws  showing  how  the 
Judicial  wind  is  beginning  to  blow. 

In  Tiew  of  the  direct  opposition,  at 
present  existing  between  the  English 
and  American  rules,  a  few  obserTa- 
tions  may  not  be  inappropriate.  The 
usual  argument  against  attempting 
to  enjoin  the  publication  of  a  libel  or 
the  repetition  of  a  slander  is  that  such 
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ftctton  on  the  part  of  the  oonrt  would 
be  ui  interferenoe  with  trial  bv  Jarj, 
and  freedom  of  speech  and  of  the 
preif  •  The  danger  of  Buch  interfere 
enoe  oertainlj  calU  ftir  great  caution 
in  allowing  snch  injunctiona,  aa  wai 
reoognised  in  the  principal  ease,  and 
in  some  of  the  othen  cited  aboTO,  but 
aa  long  aa  this  cantkm  is  ezereised, 
the  interferenoe  ia  more  apparent 
than  real.  If  a  Judge,  sitting  in 
equitj,  only  diminishes  the  eril  result 
of  what  a  Jury  would  unquestionably 
condemn  ;  if  he  ehecks  the  eril  more 
speediljr  than  a  Jury  could  do,  there 
is  certainl/  no  interference  with  Jus- 
tice. Beaidei,  the  plaintiff  has  righU 
aa  well  aa  the  defendant.  Freedom 
of  speech  and  freedom  from  unmerited 
attacks  on  character  and  credit  muat 
stand  on  equally  high  ground  aa 
natural  rights,  while,  among  those 
rights  which  take  their  rise  in  legal 
Inatltntiona,  the  aid  of  a  court  of 
equity  to  prerent  Irreparable  wrong 
Is  often  not  less  raluable  than  trial 
by  Jury  Itself;  and  irreparable  wrong 
(the  prospect  of  which  must  exist  to 
warrant  any  ti^  unction)  may  be 
cauaed  by  an  abuse  of  the  right  of 
free  speech  aa  eaaily  aa  by  anything 
else.  The  objection  that  trial  hy  Jury 
is  interfered  with,  oan,  from  one  point 
of  view,  be  made  to  every  injunction 
that  is  not  granted  after  a  trial  has 
been  had  at  law.  The  proper  test  for 
the  granting  of  an  Ix^unctlon  must  be 
the  Irreparable  character  of  the  in- 
Jury,  not  the  particnlar  manner  In 
which  It  waa  inflicted. 

The  fSMt  that  the  highest  English 
courta  see  fit  to  ezerdse  their  new 
power,  and  belieTe  that  th^  frirther 
the  interests  of  Justice  therein,  Is 
In  itself  an  argument,  and  one  still 
stronger  Is  found  In  the  fact  that  th^ 
did  not  shrink  from  claiming  the 
power,  though  it  came  to  them  con- 


cealed,  sj  it  were.  In  the  general 
terms  of  the  act. 

The  rise  of  the  former  English 
practice,  and  Its  subsequent  aban- 
donment, are  not  far  to  seek.  When 
the  recognition  of  the  right  to  trial 
by  Jury  had  to  be  wrested  from  an 
unwilling  monarch,  when  freedom  of 
speech  was  restricted,  and  the  yoioe 
of  the  press  yet  nnheard.  It  waa  ex- 
pedient that  the  Court  of  Chancery 
should  aroid  eren  the  appearance  of 
interfering  with  popular  righu,  but 

when  they  became  firmly  established, 
the  rule  ceased  to  be  much  more  than 
a  technicality.  The  court  could  not 
enjoin  a  libel  because  it  nerer  had 
done  so.  Sir  Richabd  IIauvs  tried 
to  break  down  the  rule,  and  his 
Judgments  were  OTcrruled,  not  be- 
cause they  were  Inequitable,  but 
because  they  were  unprecedented. 
When  the  statutory  grant  of  general 
powers  of  injunction  OTcrcame  this 
objection,  the  Judges  did  not  long 
hesitate  to  ezerdse  those  powers  in 
this  new  way. 

Now  the  American  rule  Is  unques- 
tionably founded  on  that  of  the  for- 
mer English  Courts  of  Chancery.  If 
the  rule  be  only  technical,  then  It 
cannot  bind  American  courts  unless 
they  are  constituted  with  the  same 
limited  powers  of  injunction  that  that 
court  waa  considered  to  possess.  If 
they  are  so  limited,  of  course  the  re- 
cent English  caaes  are  no  precedent 
for  them,  and  legislation  lUone  can 
change  their  practice ;  but  any  court 
with  power  to  grant  an  injunction 
whencTor  snch  action  appears  "on 
settled  legal  principles"  to  be  *'  right 
or  Just"  (see  BMom  ▼.  BeddoWf  «iq>ra), 
would  seem  to  be  Justified  in  follow- 
ing the  present  English  practice. 

Apart  from  English  precedents, 
howcTcr,  Braolit,  J.,  Kidd  t.  Borry, 
MuprOf  declares  the  right  to  equitable 
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relief  in  the  Federal  oonrtf  to  depend 
on  the  Absenoe  of  a  plain,  adequate, 
and  complete  remed/  at  law,  and 
that  this  remedy  ezista  in  caaea  of 
libel  and  a  lander.  Aa  ia  admitted  in 
lAfB  Aun*  T.  Boogher,  Mpra,  thia 
latter  assertion  maj  be  open  to  doubt. 
Should  it  erer  oease  to  command  Judi- 
cial acquieaoenoe,  a  strong  argument 
in  ikror  of  the  old  rule  would  be 
remoTed. 

It  is  to  be  obserred  that  all  the 
English  caaea  recognising  the  power 
to  grant  injunctions  involTe  '*  trade 
libels*'  onlj,  calculated  to  injure  the 
plaintiir*s  credit  or  business  reputa- 
tion. The  principal  caae  is  no  excep- 
tion to  the  rule,  but  Lord  Justice 
LoPBS  did  not  confine  the  doctrine  to 
auch  cases.  He  aaid,  "  The  court  haa 
power  to  restrain  the  publication  of 
libellous  or  slanderous  matter,  if  it  is 
immediately  calculated  to  injure  the 
perBon  or  tradB  of  an/  one  againat 
whom  it  ia  directed."  While  there 
seems  to  be  no  reported  case  of  an  in- 
junction against  a  personal  libel,  un- 
connected with  the  business  of  a  oom- 
panjor  individual,  there  is  no  reason 
whj  all  kinds  of  libel  should  not  be 
subject  to  the  same  rule  in  this  re- 
spect. Clark  T.  Frteman^  mpra^  in- 
voWing  aa  it  did  the  professional 
reputation  of  a  ph  jaician  of  eminence, 
comes  perhape  nearer  a  atrictlj  per- 
sonal libel  than  anj  of  the  other 
cases,  especially  aa  at  that  time  the 
social  distinction  between  a  profession 
and  a  trade  was  muoh  more  marked 


than  at  present.  At  all  erenta,  it 
serrea  to  show  how  doaely  personal 
and  trade  libels  are  connected.  It 
waa  not  without  reaaon  that  Vice- 
Chanoellor  Maluib  said,  in  Dixm  ▼. 
Holden^  wpraf  that  a  man's  reputation 
is  his  property,  and  this  must  be 
irrespective  of  whether  he  be  engaged 
in  business  or  not.  Of  oouiae  the 
injury  inflicted  by  libels  upon  the 
character  or  credit  of  persons  engaged 
in  busineaa  is  much  more  likely  to  be 
of  that  irreparable  character  which 
calls  for  the  interrention  of  a  court 
of  equity  than  is  to  be  expected  in 
cases  of  purely  personal  libel,  but  it 
can  hardly  be  aaserted  that  these 
caaea  can  never  come  properly  before 
auch  a  court. 

Extensive  aa  is  the  Juriadiction  of 
the  English  courts  with  regard  to  in- 
junctions in  general,  the  principal 
caae  clearly  shows  that  the  exercise  of 
this  Jurisdiction  is  limited,  in  eaaea 
of  libel,  hf  certain  well-recogniaed 
reetricUona.  fhrtt*  Whether  the  in- 
junction be  interlocutory  or  final, 
there  must  be  such  proof  of  the  fiuit 
of  libel  or  slander  aa  would  aatisfy  a 
Jury.  Soamd.  The  language  or  cha- 
racter of  the  publicationa  or  verbal 
statementa  forbidden  must  be  defi- 
nitely described.  If  the  caution  dis- 
played by  the  court  in  the  principal 
caae  be  alwaya  obaerved,  there  will 
be  little  chance  of  complaint  <tf  inter- 
ference with  popular  righta. 

Charlxs  Chauvcit  BnnsT. 

PhUadelphia. 
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RKCKNT   AMCRICAN    DECISIONS. 

Court  of  Appeals^  Maryland. 

WALKER   V.  OSWALD,  Cuu,  nc. 

An  Aetof  Um  L«giilAliire  provided  for  an  eleoUon  to  adopt  or  reject  a  pro- 
posed high  Uoenie  Uw,  and  enaoted  that  "  If  a  majority  of  the  voters  shall 
determine  in  favor  of,"  eto.  At  the  election,  the  number  of  votes  oast  in 
fsvor  of  the  high  lioense  law  was  not  eqnal  to  the  namber  of  those  cast  for 
members  of  Congress,  bnt  the  votes  cast  in  fsvor  of  the  law  constitoted  a 
majoritj  of  all  the  votes  polled  on  that  subject :  Held,  the  adoption  of  the 
aet  did  not  depend  upon  its  receiving  a  majority  of  all  the  votes  cast  at  that 
election  upon  some  other  subject,  bnt  upon  its  receiviug  a  majority  of  the 
votes  cast  speclflcally  (or  or  against  it ;  and  that  the  act  was  therefore  adopted. 

All  qualified  voters  who  absent  themselves  from  an  election  duly  called  are 
presumed  to  assent  to  the  expressed  will  of  the  majority  of  those  voting. 

Appeal  from  the  Circait  (Joart  for  Washington  (Jountj. 

George  Sehky  and  Edward  Stakes  for  appellant 
JtL  L.  Keedy  and  F.  F*  MeComas^  for  appellee. 

McShebbt,  J.  By  an  act  of  the  Oeneral  Assembly  of 
Maryland,  passed  at  the  January  Session  of  1886,  chapter 
248,  after  making  provision  as  to  the  mode  of  procuring  and 
the  price  to  be  paid  for  a  license,  authorizing  the  sale  of 
spirituous,  fermented,  and  intoxicating  liquors  in  Washington 
County,  it  is  enacted  as  follows : — 

**  See.  7.  And  be  it  enacted :  That  upon  the  first  Tuesday 
after  the  first  Monday  of  2f  ovember,  1886,  the  voters  of  said 
county,  at  the  general  election  then  to  be  held,  shall  determine 
by  ballot  whether  or  not  the  provisions  of  this  act  shall  go 
into  effect  in  said  county ;  those  fisivoring  the  act  will  cast 
their  ballots  with  the  words  written  or  printed  thereon,  *  For 
the  High  Lioense  Law,'  and  those  opposing  the  act  will  cast 
their  ballots  with  the  words  written  or  printed  thereon, 
*  Against  the  High  License  Law ;'  and  it  shall  be  the  duty  of 
the  judges  of  the  said  election  to  make  a  full  return  of  the 
ballots  cast  as  aforesaid,  as  now  provided  by  law,  to  the  clerk 
of  the  Circuit  Court  for  Washington  County,  who,  upon  the 
certified  returns,  shall  immediately  make  proclamation  as  to 
the  result  of  said  election." 
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^  Sec  8.  And  be  it  enacted :  That  if  a  majority  of  the 
voters  of  said  county  shall  determine  by  their  ballots  in  favor 
of  the  *  High  License  Law/  and  the  clerk  of  said  court  shall 
so  proclamate  to  the  people  of  said  County,  the  provisions  of 
this  act  shall  take  effect  on  the  first  day  of  May,  1887." 

At  the  general  election,  which  was  held  on  the  second  day 
of  November,  1886,  in  Washington  County,  the  aggregate 
number  of  votes  cast  for  the  several  candidates  for  Congress 
was  eight  thousand  six  hundred  and  eighty.  The  number  of 
votes  cast  ^  for  the  High  License  Law"  was  four  thousand 
three  hundred  and  fourteen,  and  the  number  ^against  the 
High  License  Law"  was  three  thousand  eight  hundred  and 
twenty-five.  On  the  fifth  day  of  November  the  clerk  of  the 
Circuit  Court  for  that  county  issued  his  proclamation,  setting 
forth  the  number  of  votes  cast  both  for  and  against  the  High 
License  Law,  and  certifying  and  declaring  ^  that  it  appears 
from  said  returns,  now  in  file  in  my  ofilce,  that  upon  said 
question  a  majority  of  the  voters  of  said  county  have  de- 
termined by  their  ballots  in  favor  of  the  High  License  Law." 
On  the  second  day  of  May  following,  the  appellant,  a  dealer 
in  spirituous,  fermented,  and  intoxicating  liquors,  in  the 
county  named,  applied  to  the  clerk  of  the  Circuit  Court  for  a 
license  authorizing  him  to  sell  such  liquors,  and  tendered  to 
the  clerk  in  payment  for  the  license  the  amount  fixed  by  the 
general  license  law  of  the  State,  which  amount  was  less  than 
that  prescribed  by  the  act  now  under  consideration.  The 
clerk  refused  to  issue  the  license  to  the  appellant  unless  he 
would  pay  the  ftum  named  in  the  act  now  in  question,  and 
would  also  comply  with  the  other  provisions  thereof.  Upon 
such  refusal  the  appellant  filed,  in  the  Circuit  Court  for 
Washington  county,  a  petition  charging  that  ^  in  truth,  and 
in  £GU!t,  a  majority  of  the  voters  of  said  county  at  said  election 
have  not  determined  by  their  ballots  in  favor  of  the  High 
License  Law,  and  that  said  clerk  has  not  correctly  and  truly 
proclamated  the  result  of  said  election  in  accordance  with  the 
requirements  of  said  Act  of  Assembly ;"  and  praying  for  a 
writ  of  mandamus  against  the  appellee,  the  clerk  of  the  court, 
requiring  him  to  issue  to  the  appellant  the  license  previously 
applied  for,  without  a  compliance  on  the  part  of  the  appellant 
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with  any  of  the  provisions  of  the  act  now  before  ns.  The 
appellee  answered  this  petition,  and  a  statement  was  filed 
showing  the  number  of  votes  cast  at  said  general  election 
upon  this  measure,  and  for  the  congressional  candidates ;  and 
a  pro  forma  order  was  passed  refusing  the  writ.  From  that 
onier  this  appeal  has  been  taken. 

It  thus  appears,  and  in  fact  it  is  conceded,  that  the  number 
of  votes  cast  in  fiivor  of  the  High  License  Law  was  not  equal 
to  the  majority  of  all  the  votes  cast  at  the  same  election  for 
the  several  candidates  for  Congress ;  though  the  votes  actually 
cast  in  favor  of  this  law  constituted  a  majority  of  all  the  votes 
polled  on  that  particular  subject  The  single  question,  there- 
fore, presented  by  this  appeal  is,  whether,  under  these  cir- 
cumstances, the  act  became  operative  and  effective ;  or,  stated 
in  other  words,  did  the  adoption  of  the  act  depend  upon  its 
receiving  in  its  &vor  a  majority  of  all  the  votes  cast  at  that 
election  upon  some  other  subject  or  subjects ;  or  upon  its  re- 
ceiving a  majority  of  the  votes  cast  specifically  for  and  against 
its  adoption  ? 

It  has  been  settled,  both  in  England  and  in  this  couutty,  by 
an  almost,  if  not  quite,  unbroken  current  of  judicial  decisions 
from  the  time  of  Lord  Mansfield  to  the  present  day,  that 
when  an  election  is  held  at  which  a  subject-matter  is  to  be 
determined  by  a  majority  of  voters  entitled  to  cast  ballots 
thereat,  those  absenting  themselves  and  those  who,  being 
present,  abstained  from  voting,  are  considered  as  acquiescing 
in  the  result  declared  by  the  majority  of  those  actually  vot- 
ing ;  even  though,  in  point  of  fisust,  but  a  minority  of  those 
entitled  to  vote  really  do  vote.  Thus,  in  Oldknow  v.  Wain- 
vright^  2  Burr.  1017,  which  was  a  feigned  action  to  try  a 
right  of  election  to  the  office  of  town  clerk  of  Nottingham, 
the  fourth  issue  was  whether  Thomas  Lengrave  was  duly 
elected  by  the  Mayor,  Aldermen,  and  Common  Council ;  and 
there  was  a  special  verdict,  wherein  after  setting  out  the  con- 
stitution of  the  borough,  that  the  voices  were  all  equal 
voices,  the  vacancy  of  office  of  town  clerk  and  a  regular  sum- 
mons to  elect  another,  it  proceeded  as  follows :  ^^  That  the 
whole  number  of  electors  was  twenty-five,  and  that  out  of 
that  number,  twenty-one  assembled  on  the  twenty-sixth  of 
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May  pursuant  to  the  said  summons;  that  the  Mayor  put 
Thomas  Lengrave  in  nomination,  and  that  no  other  person 
was  put  in  nomination ;  that  nine  of  the  twenty-one  voted  for 
him,  but  twelve  of  them  did  not  vote  at  all,  but  eleven  of 
them  protested  against  any  election  at  that  time,"  etc  Lord 
Mansfield  held,  ^*  whenever  electors  are  present  and  don't 
vote  at  all  (as  they  have  done  here),  they  virtually  acquiesce 
in  the  election  made  by  those  who  do."  Judge  Foloer  in 
People  ex  reL  Furman  v.  Clute^  50  N.  T.  461,  delivering  the 
opinion  of  the  court,  says :  ^  It  is  also  the  theory  and  practice 
of  our  government  that  a  minority  of  the  whole  body  of  qual- 
ified electors  may  elect  to  an  office  when  a  majority  of  that 
body  refuse  or  decline  to  vote  for  any  one  for  that  office. 
Those  of  them  who  are  absent  from  the  polls  in  theory  and 
practical  results,  are  assumed  to  assent  to  the  action  of  those 
who  go  to  the  polls,  and  those  who  go  to  the  polls  and  do  not 
vote  for  any  candidate  for  office,  are  bound  by  the  result  of 
the  action  of  those  who  do,"  etc. 

Conceding  this  to  be  true  with  respect  to  a  special  election 
held  for  the  purpose  of  submitting  a  single  question  to  the 
popular  vote,  it  is  insisted  on  the  part  of  the  appellant  that  a 
different  principle  should  prevail  in  a  case  like  this,  where, 
at  a  general  election,  the  measure,  though  receiving  a  majority 
of  the  votes  cast  on  that  subject,  failed  to  receive  a  majority 
of  the  votes  cast  upon  some  other  subject.  Hence,  as  we  have 
already  stated,  fhe  sole  ground  upon  which  it  is  claimed  that 
the  act  in  question  failed  to  become  effective  is,  that  at  the 
general  election,  when  the  subject  was  voted  on,  lees  than  a 
majority  of  those  who  voted  for  the  congressional  candidates 
cast  their  ballots  *^  For  High  License  Law,"  and  not  that  a 
majority  of  those  who  voted  on  this  subject  did  not  vote  in 
favor  of  it.  This  objection  to  the  adoption  of  the  act  is 
founded  exclusively  upon  the  construction  which  is  sought  to 
be  placed  upon  the  words  of  the  eighth  section,  ^*  a  majority 
of  the  voters  of  said  county,"  taken  in  connection  wi^  the 
evidence  furnished  by  the  vote  in  the  congressional  canvass, 
that  there  were  more  voters  in  the  county  than  the  number 
who  voted  upon  this  measure.  If  this  construction,  which 
confines  the  language  to  what  is  alleged  to  be  its  literal  im- 
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port  without  reference  to  the  provisions  of  the  preceding  sec- 
tion, is  to  prevail,  it  would  be,  it  seems  to  us,  as  applicable 
in  the  case  of  a  special  election,  where  but  one  subject  is  sub- 
mitted, as  it  is  claimed  that  it  is  in  the  case  of  a  gereral 
election,  where  several  subjects  or  persons  are  to  be  be  voted 
for,  the  only  difference  between  the  two  instances  being  in 
respect  to  the  evidence  which  may  be  adduced  to  ascertain 
the  actual  number  of  voters  of  the  county.    In  regard  to  a 
general  election,  it  is  urged  that  the  highest  aggregate  vote 
cast  furnishes  the  evidence  as  to  the  number  of  the  voters  of 
the  county.    At  a  special  election  it  is  not  improbable  that 
only  a  minority  of  the  voters,  well  known  to  be  an  unmistak- 
able minority,  may  vote.    This  fiftct  might  be  susceptible  of 
proof — ^might  be,  in  reality,  self-evident.    Yet  in  the  latter 
instance  those  who  absent  themselves  from  the  polls,  and 
those  who,  being  present,  abstain  from  voting,  are  regarded 
as  assenting  to  the  result  declared  by  those  who  do  vote. 
Upon  what  principle  would  it  be  incompetent  to  apply  the 
same  presumption  to  those  who,  though  attending  a  general 
election  and  voting  on  other  subjects,  abstain  from  voting 
upon  one  particular  matter  like  the  act  in  question?    The 
very  concession  that  a  minority  may  elect  necessarily  implies 
that  there  is  a  larger  number  of  voters  who  do  not  vote,  of 
whom  that  minority  is  merely  a  fraction.    Hence,  the  admis- 
sion that  a  majority  of  those  entitled  to  vote  did  not  vote 
does  not  preclude  the  minority  who  actually  do  vote  from  de- 
termining the  result  by  their  ballots.    That  is  precisely  what 
was  decided  in  Oldknow  v.  Wainwright^  where  there  were 
twenty-five  entitled  to  vote,  of  whom  twenty-one  were  present 
and  only  nine  voted,  and  eleven  protested  against  an  election. 
The  special  verdict  shows  how  many  voters  there  were,  how 
many  were  present,  and  that  only  a  minority  voted  ;  and  yet 
it  was  held  that  the  election  by  that  minority  was  perfectly 
valid. 

Becurring  to  the  language  of  the  act,  it  will  be  observed 
that  the  Legislature  has  with  particularity  provided  the  forma:, 
of  the  ballots,  both  for  and  against  the  High  License  Law ;  and 
that  it  has  prescribed  that  ^^  a  full  return  of  the  ballots  cast  as 
aforesaid" — that  is,  oast  for  and  against  the  act — should  be 
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made  by  the  judgoB  of  election  to  the  clerk,  and  that  the  lat- 
ter, ^  upon  the  certified  retnms,  shall  immediately  make  pro- 
clamation as  to  the  result  of  said  election."  What  possible 
reason  was  there  for  the  Legislature  making  provision  with 
such  exactness  for  ^  a  full  return  of  the  ballots  cast,"  both  for 
and  against  the  High  License  Law,  and  for  a  proclamation 
by  the  clerk  upon  the  certified  returns,  if  it  was  not  designed 
that  exclusive  reference  to  the  votes  cast  on  that  subject 
should  be  had  in  determining  whether  the  act  did  or  did  not 
become  operative  t  It  is  perfectly  manifest  that  the  phrase, 
*^  full  returns  of  the  ballots  cast  as  aforesaid,"  refers  to  the 
votes  cast  for  and  against  the  High  License  Law  and  to  no 
other  votes,  and  that  the  duty  of  the  clerk  to  ^  make  procla- 
mation as  to  the  result  of  said  election"  could  only  be  per- 
formed by  announcing  the  result  as  evidenced  by  the  certified 
returns  of  the  votes  cast  upon  that  subject  K,  therefore,  he 
was  confined  in  making  his  proclamation  as  to  the  result  of 
the  election  to  the  returns  made  to  him  of  the  votes  cast  for 
and  against  the  adoption  of  this  act,  no  votes  cast  at  the  same 
election  for  some  other  purpose  can  be  considered,  counted  or 
resorted  to  in  determining  the  question  of  the  approval  of  this 
measure.  Indeed,  if  the  Legislature  intended  that  the  act 
should  not  become  effective  unless  a  majority  of  all  the  voters 
of  the  county  affirmatively  voted  for  it,  it  is  difficult  to  con- 
jecture a  reason  for  the  insertion  of  the  provision  respecting 
the  casting  and  counting  of  votes  against  the  measure,  be- 
cause, upon  the  assumption  that  the  construction  contended 
for  is  correct,  if  the  votes  cast  in  fitvor  of  the  act  had  not  been 
equal  to  a  majority  of  all  the  voters  voting  for  some  candi- 
date, or  for  some  other  measure  at  that  election,  the  act 
would  have  &iled  to  take  effect,  notwithstanding  no  votes 
had  been  cast  against  it  at  all,  and  consequently  it  would 
have  been  wholly  unnecessary  to  make  any  provision  what- 
ever for  casting  ballots  against  the  adoption  of  the  law.  The 
proclamation  which  the  clerk  is  directed  to  make,  is  **  as  to 
the  result  of  said  election ;"  that  is,  the  election  held  upon 
this  question.  The  eighth  section  of  the  act  must  be  read  in 
conjunction  with  the  seventh  section,  which  we  have  been 
considering ;  and  thus  read,  clearly  means  not  a  mtgority  of 


WALKKR  r.  OSWALD,  CLERK,  ETC.  515 

all  the  voters  of  the  eountj  voting  on  some  other  subject,  but 
a  majority  of  all  the  voters  of  the  county  who  vote  upon  this 
act. '  The  contrary  construction  would  place  these  two  sec- 
tions in  antagonism,  and  would  cause  the  eighth  to  render 
nugatory  the  provisions  of  the  seventh  section. 

The  conclusion  which  we  have  reached  is  fully  supported 
by  the  Supreme  Court  of  the  United  States  in  Saint  Joseph 
Toxcnship  v.  RogerSy  16  Wall.  644,  where  the  language, "  a 
majority  of  the  legal  voters  of  the  township"  was  held  to 
"  require  only  a  majority  of  the  legal  voters  of  the  township 
voting  at  the  election,"  etc. ;  and  by  the  same  court  in  the 
County  of  Cass  v.  Johnston^  5  Otto,  360.  In  this  last-named 
case  all  the  cases  relied  upon  by  the  appellant  are  reviewed, 
and  the  majority  of  the  court,  through  Chief  Justice  Waite, 
states  the  question  there  presented  as  follows:  ^^The  first 
question  presented  for  our  determination  in  this  case  is 
whether  the  Township  Aid  Act  of  Missouri  is  repugnant  to 
Art.  XI.,  sec  14,  of  the  Constitution  of  that  State,  inasmuch 
as  it  authorizes  subscriptions  by  townships  to  the  capital  stock 
of  railroad  companies  wherever  two-thirds  of  the  qualified 
voters  of  the  township,  voting  at  an  election  called  for  that 
purpose,  shall  vote  in  favor  of  the  subscription,  while  the 
Constitution  prohibits  such  subscription,  unless  two-thirds  of 
the  qualified  voters  of  the  town,  at  a  regular  or  special  election, 
to  be  held  therein,  shall  assent  thereto."  The  court  quotes 
with  approval  the  construction  placed  by  the  same  tribunal 
in  16  Wall,  upon  the  clause,  ^^  a  majority  of  the  legal  voters 
of  a  township,"  and  adds,  *^  This  we  understand  to  be  the 
established  rule,  as  the  effect  of  elections  in  the  absence  of  any 
statutory  regulations  to  the  contrary.  All  qualified  voters 
who  absent  themselves  from  an  election,  duly  called,  are  pre- 
sumed to  assent  to  the  expressed  will  of  the  majority  of  those 
voting,  unless  the  law  providing  for  the  election  otherwise 
declares.  Any  other  rule  would  be  productive  of  the  greatest 
inconvenience,  and  ought  not  to  be  adopted  unless  the  legis- 
lative will  to  that  effect  is  clearly  expressed."  Other  cases  to 
the  same  effect  might  be  cited,  but  it  is  not  deemed  necessary 
to  do  so. 

Being  of  the  opinion,  for  the  reason  assigned  and  upon  the 
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authorities  quoted,  that  the  two  scctiona  construed  together 
clearly  mean  that  the  •  act  was  to  become  operative  and  efieo- 
tive  if  it  received  as  it  did,  at  the  general  election  referred  to, 
the  approval  of  a  majority  of  the  voters  of  the  county  voting 
on  that  subject,  we  will  affirm  the  order  appealed  from. 

Order  affirmed^ 


The  qaestion  involTed  in  thii  cam 
is  one  of  great  interest  and  import- 
ance. Upon  first  reading  the  ease,  it 
seemed  to  ns  that  the  point  at  issne 
was  oorreotlj  decided;  bat  farther 
consideration  and  the  stndj  of  the 
adjadged  cases  upon  the  subject 
other  than  those  cited  in  the  opinion, 
have  conyinced  ns  that  the  case  is  at 
rarianoe  with  the  clear  weight  of 
anthoritj. 

The  onlj  cases  cited  \fj  the  court 
are  Oldhwm  ▼.  Watmcright^  2  Barr, 
1017,  also  cited  as  R§x  ▼.  Foxenfi; 
Fkrwan  ▼.  Onit^  60  N.  Y.  461 ;  Si. 
Joiepk  TimmJdp  ▼.  Rogers,  16  WaU. 
644;  and  Cam  ▼.  JohuUm,  6  Otto, 
860. 

The  principle  of  the  case  of  Rex  ▼• 
Ffxerojt  has  been  reaflirmed  in  nearly 
every  subsequent  case,  upon  both 
sides  of  this  question;  and  is  not 
questioned  bj  an/  of  the  authorities. 

Furman  ▼•  CluiSf  so  fur  as  it  affects 
this  question,  is  a  mere  di'eftaii.  The 
point  actually  decided  in  that  case 
was  that  where  a  majority  of  the 
electors  through  ignorance  of  the  law 
or  of  the  fact,  rote  for  one  ineligible 
to  an  ofllce,  the  TOtes  are  not  nullities ; 
while  they  (ail  to  elect,  the  ofllce 
cannot  be  giyen  to  the  qualified  per- 
son having  the  next  highest  number 
of  votes ;  the  election  is  a  failure  and 
a  new  election  must  be  had. 

In  the  case  of  St.  Joseph  Towtuhip 
V.  Rogers,  the  election  in  question  was 
a  special  election  to  authorise  the 
issue  of  certain  ^township  bonds  In 
aid  of  a  railroad,  at  which  a  majority 


of  the  legal  voters  voting  at  the  ele<^ 
tion  voted  in  favor  of  the  proposition. 
The  question  involved  in  the  princi- 
pal ease  did  not  therefore  arise ;  but 
the  principle  of  Rex  v.  Foxcroft  was 
very  properly  applied. 

The  case  of  C&utUg  of  Cass  v.  Joht" 
ifon  was  also  a  special  election  to 
authorise  the  issue  of  railroad  aid 
bonds,  and  the  remarks  made  above 
with  reference  to  the  case  of  St,  Joseph 
Township  V.  Rogers  are  equally  appli* 
cable  to  this  case. 

None  of  the  cases  cited  by  the  court 
apiMar  to  be  authoritative  upon  the 
exact  question  in  issue.  The  case  of 
GUle^  V.  /h&MT,  20  Wise.  644,  is  the 
only  case  we  have  been  able  to  find 
which  comes  fairly  up  to  the  point  of 
supporting  the  doctrine  of  the  princi- 
pal case,  and  in  this  case,  the  argument 
of  the  court  was  largely  based  upon 
the  use  of  the  word  '*  votes,"  instead 
of  "  voters."  In  GiUetpU  v.  Mmer 
the  question  arose  under  the  following 
clause  of  the  State  Constitution: 
'*  Provided,  that  the  Legislature  may 
at  any  time  extend  by  law  the  right 
of  suffrage  to  persons  not  herein 
enumerated ;  but  no  such  law  shall 
be  in  force  until  the  same  shaU  have 
been  submitted  to  a  vote  of  the  peo- 
ple at  a  general  election,  and  ap- 
proved by  a  majority  of  all  the  votes 
cast  at  such  election."  The  court 
held  that  the  act  in  question  became 
a  law  when  approved  by  a  majority 
of  all  the  votes  on  that  subject  cast 
at  such  election,  though  less  than  a 
majority  of  aU  the  votes  on  aU  sub- 


WALKER  V.  OSWALD,  CLERK,  ETC. 


517 


J«ot9  and  for  all  offlcen,  oast  at  snoh 
eleetioD,  or  than  a  majoritj  of  all  the 
Tot«rs  Toting  at  such  election. 

As  already  stated,  the  doctrine  of 
Rex  ▼.  Foxcroft  maj  be  regarded  as 
well  settled  in  this  conntrj.  The 
following  cases,  which  are  often  dted 
npon  questions  of  this  sort,  maj  be 
briefly  stated  in  this  oonneotion  :  In 
the  State  r.  Bmdtr^  38  Mo.  450,  which 
was  the  case  of  a  special  election,  the 
court  laj  down  the  nndispated  mle 
that  it  is  to  be  presumed,  in  the  ab- 
sence of  anj  erideuce  to  the  contrary, 
that  the  Toters  TOting  at  an  election 
held  in  pursuance  of  law  and  upon 
proper  notice,  are  all  the  legal  Toters ; 
or  that  those  who  did  not  choose  to 
TOte,  if  there  are  anj,  acquiesce  in 
the  action  of  those  who  do  vote,  and 
are  to  be  considered  as  bound  and 
concluded  bj  the  result  of  the  elec- 
tion. To  the  same  eifect,  see  State 
T.  St.  Jatepk,  37  Mo.  270  (which  also 
was  a  ease  concerning  a  special  eleo- 
Uon).  In  pBopU  t.  Warjidd,  20  111. 
159,  it  was  held,  that  a  majoritj  of 
the  legal  votes  cast  at  an  election  for 
a  re-location  of  a  count j-seat,  under 
a  constitutional  provision,  requiring 
that  a  majoritj  of  the  Toters  of  the 
countj  shall  rote  for  the  change,  was 
sufflcient  to  determine  the  question. 
In  this  case,  1440  Totee  were  polled, 
of  which  Harrisburg  received  725 ; 
Raleigh  689,  and  twentj-six  persons 
voting  at  said  election  did  not  vote 
for  either  place.  In  Reiser  v.  Town 
o/Beau/ort,  70  N.  C.  819,  the  election 
was  special,  and  the  rule  of  Rex  v. 
Foxcroft  was  properlj  applied.  The 
words  of  the  statute  in  this  case, 
moreover,  tended  to  support  this 
view.  Where  a  proposition  to  issue 
bonds  was  required  to  be  authorised 
bj  a  two-thirds  vote  of  the  qualified 
electors  of  a  cit j  at  a  special  election, 
it  was  held  sufficient  if  two-thirds  of 
the  qualified  voters  who  voted  at  such 


election  voted  in  favor  of  the  pro* 
position.  State  v.  St.  Joupk^  37  Mo. 
270.  In  LouitvUle,  etc.  R.  R.  Co.  v. 
Davidmm  Co,,  1  Smeed,  690,  the  mle 
in  Rex  V.  Foxcroft  was  properlj  ap- 
proved. The  case  of  Auguttin  v. 
Egglettom^  12  La.  Ann.  366,  does  not 
discuss  this  question  at  length,  but 
simplj  states  that  elections  are  to  be 
determined  bj  the  majoritj  of  the 
ballots  cast,  and  are  not  to  be  set 
aside  on  account  of  the  meagreness 
of  the  vote  in  that  district  and  cir- 
cumstantial allegations  of  error, 
firaud,  violence,  or  iUegalitj  aflTeotiug 
the  result. 

Having  dted  the  one  case  tending 
to  support  the  prindpal  case  and 
several  following  the  rule  of  Rex  v. 
Foxcroft^  we  come  now  to  several 
cases  which  are  more  or  less  opposed 
to  the  doctrine  of  the  principal  case : 
In  the  case  of  the  OmUf-^eat  of  Linn 
Cbunlj,  16  Kan.  600,  630,  the  court 
lajs  down  the  rule  that  should 
govern  questions  of  this  sort,  -wetj 
careftillj,  as  follows :  *'  It  seems  to 
us,  therefore,  that  where  the  Legit* 
lature  has  provided  an  election  as  the 
means  of  ascertaining  the  wishes  of 
the  electors  in  reference  to  a  change 
of  the  countj-seat,  and  has  made  no 
provision  for  a  registration,  and  has 
designated  no  other  list  or  roll  as  the 
evidence  of  the  number  of  electors,  it 
maj,  when  the  constitutional  pro- 
vision quoted  (requiring  the  consent 
of  a  majoritj  of  the  electors  of  the 
countj)  declare  tliat  the  place  re- 
ceiving the  mi^orltj  of  cAe  votee  cast, 
shall  be  the  countj-seat.  As  these 
oountj-seat  elections  cannot  be  held 
on  the  dajs  of  general  elections, 
these  considerations  do  not  applj  to 
cases  where  two  or  more  questions 
are  permitted  at  the  same  election, 
and  more  votes  are  cast  upon  one 
question  than  npon  another,  for  then 
the  highest  number    of   votes  cast 
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Qpon  an/  one  qnettion  Is  clear  eyl- 
denoe  of  the  number  of  voters,  which 
maj  not,  in  riew  of  anj  snch  const!- 
tational  restriction  as  ahore  quoted, 
he  disregarded  in  an/  contest  arising 
as  to  the  decision  of  the  other  ques- 
tions. Nor,  perhaps,  do  thej  applj 
to  cases  where  two  elections  are  held 
so  near  t<^her  in  time  that  the 
courts  maj  Cairlj  saj  that  the  differ- 
ence  between  the  number  of  Totea 
cast  upon  the  two  elections  can  not 
reasonablj  be  accounted  for  upon  the 
theorj  of  a  change  in  the  number  of 
electors*"  In  Pnpl€  t.  Brcumi^  11 
ni.  478,  the  words  of  the  Constitution 
referring  to  township  organisation 
were,  '*  whenever  a  majoritj  of  the 
Toters  of  such  count/  at  anj  general 
election,  shall  so  determine.**  The 
title  of  the  statute  contained  the 
same  words  ;  but  in  the  bod j  of  the 
act  the  words  were,  "  a  majority  of 
all  the  Totei  cast  for  or  against  town- 
ship organisations."  The  court  held 
that  an  aflrmatiye  Tote  of  a  majoritj 
of  all  the  citisens  of  the  county  en- 
titled to  Tote  was  requisite,  and  that 
a  majority  of  those  roting  when  less 
than  a  majority  of  all  in  the  county 
was  insufflcient.  In  the  PtopU  ▼• 
Wmnt^  48  111.  2M3,  the  question  again 
came  before  the  Supreme  Court  upon 
an  election  for  the  removal  of  a 
county-seat;  and  It  was  held,  that 
where  an  election  on  the  question  of 
the  removal  of  a  county-seat  happens 
to  be  held  at  the  same  time  of  an- 
other election,  as  for  circuit  Judge, 
the  vote  cast  on  the  single  question 
of  removal  will  not  alone  govern  as 
to  whether  a  majority  of  all  the  legal 
voters  of  the  county  were  given  in 
favor  of  removal,  but  it  must  appear 
that  a  majority  of  all  the  votes  given 
at  that  election  were  so  given.  SiaU 
V.  Winkdmtitr^  35  Mo.  103,  is  quite 
similar  in  its  facts  and  in  results  to 
the  case  of  IkopU  v.  Wiaudm    In  the 


Virata  V.  LaMxuter  Cb.,  6  Neb.  474,  it 
was  held  that  to  adopt  township 
organisation,  required  a  minority  of 
all  the  legal  voters  of  the  county, 
voting  at  the  general  election  at 
which  the  question  was  submitted. 
The  constitutional  provision  in  ques- 
tion required  *'  a  majority  of  all  the 
legal  voters  of  the  county,  voting  on 
the  question.*'  It  appeared  that  2451 
legal  voters  of  the  county  voted  at  that 
general  election  ;  that  952  votes  were 
cast  in  &vor  of  township  organisation, 
and  601  voted  against  it.  It  was  held 
that  1226  votes  were  requisite. 

In  5po<«  v.  StUierJield,  54  Mo.  391, 
the  question  arose  under  Art.  14,  §  5, 
of  the  State  Constitution  of  Missouri, 
which  prohibited  the  removal  of  a 
county-seat  unless  "  two- thirds  of  the 
qualified  voters  shall  vote  in  favor  of 
such  removal*'  The  Constitution 
also  provided  for  the  registration  of 
voters,  and  the  statute  upon  the  sub- 
ject (Wag.  St.  405,  I  22)  required  a 
two-thirds  vote  of  the  '*  legally  regis- 
tered voters*'  to  warrant  the  transfer. 
£Mtf,  that  two-thirds  of  the  votes 
cast  at  an  election  on  the  question  of 
removal  would  be  insufficient  under 
the  law  to  authorise  the  change,  un- 
less they  numbered  two-thirds  of  all 
the  qualified  voters  of  the  county. 
In  CktMter,  elc,  R*  R.  Co.  v.  Caldm^ 
Cb.,  72  N.  C.  486,  the  words  of  the 
Constitution  relative  to  contracting  of 
debts  by  municipal  corporations  were, 
"  unless  by  a  vote  of  a  majority  of 
the  qualified  voters  therein."  The 
Constitution  in  another  section  of  the 
same  article  also  directed  the  General 
Assembly  to  provide  for  the  registra- 
tion of  voters,  which  the  statute 
passed  in  accordance  therewith  pro- 
vided for,  just  before  each  general 
election.  Under  these  circumstances 
it  was  held  such  registration  was  the 
means  intended  to  afford  the  number 
of  qualified  voters  In    the  county. 
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Reiger  T.  Toini  of  Beaufort  wm  dis- 
tingnishad  in  that  the  bonds  in  that 
case  were  in  the  hands  of  an  innocent 
holder.    Haxkim  r.  Carroll  Co,,  50 
Miss.  736,  is  quite  similar  to  CKeater, 
dc,  R*  R.  Co.r.  Caldwell  Co.^  and 
the  same  rule  was  there  laid  down. 
In  Ta^  T.  Tayhr^  10  Minn.  107, 
the  qnestion  inToWed  was  the  yalidit  j 
of  the  removal  of  a  conntj-seat,  and 
the  oonatitntional  provision  required 
the  question  to  be  submitted  to  the 
electors  of  the  countj  at  a  general 
election  and  be  adopted  hj  a  majorit j 
of  such  electors.  The  plaintiff  claimed 
that  this  dause  required  an  absolute 
majority  of  those  qualified  to  vote  in 
the  count/  at  the  time  of  the  election, 
but  the  court  considered  that  since 
the  returns  of  the  officers  showed  the 
actual  number  present  at  such  elec- 
tion voiimg  om  any  qiuatUm^  those  pres- 
ent and  voting  at  such  election  con- 
stituted the  electors  of  the  oountj. 
The  court  in  this  case  dte  LomtuilU, 
dc,  Rm  R,  Co.  r.  Davidmm   Co.,  1 
Smeed,  690,  and  BiopU  ▼.  WarJiM, 
mipra^  M  authoritj  for  their  decision. 
In  Bayard  T.  Klimye,  16  Minn.  249, 
which  was  also  a  conntj-seat  cas^, 
the  case  of  Tay^  r.  Taylor  was  ex- 
plained and  approved. 

A  careful  reading  of  these  cases 
oonvinoes  us  that  the  rule  of  Rex  v. 
Foxcroft  is  applicable  onlj  when  there 
is  no  other  legal  evidence  before  the 
court  of  the  whole  number  of  electors 
in  the  voting  district  than  the  ballots 
themselves  cast  to  decide  the  question 
at  issue.  In  such  ease  the  court  will 
not  enter  upon  an  inquiry  as  to  the 
number  of  electors  in  the  voting  dis- 
trict, but  wUl  regard  the  balloU  as 
conclusive  evidence  thereof.  But 
where  evidence  such  as  is  furnished 
by  the  ballots  at  a  general  election  is 
at  hand,  or  where  a  registry  is  re- 
quired in  order  to  qualify  one  to  vote, 
and  the  statute  uses  such  terms  as 
Vol.  XXXVI.-^7 


"qualified**  voters,  then  a  different 
rule  prevails,  and  a  majority  of  the 
votes  cast  upon  the  particular  ques- 
tion will  not  suffice,  unless  the  statute 
expressly  or  by  necessary  implication 
so  states.    Eliminating  section  7  of 
the  Maryland  statute  from  the  case 
there  can,  as  it  seems  to  us,  be  no  es- 
cape firom  this  conclusion  ;  and  the 
claim  of  the  appellant  that  a  different 
principle  should  prevail  and  that  the 
proposition  voted  upon  is  not  carried 
in  a  case  where,  at  a  general  election, 
the  measure,  though  receiving  a  ma- 
jority of  the  votes  cast  on  that  sub- 
ject, fkils  to  receive  a  majority  of  the 
whole  number  of  voters  voting  at 
that  election,  must  be  conceded  to  be 
correct. 

As  to  the  effect  of  section  7  of  the 
Maryland  statute  upon  the  question, 
we  confess  that  the  argument  of  the 
court  has  much  weight.    It  is,  how- 
ever, a  principle  of  law  that  all  ex- 
isting statutes  upon  the  same  subject 
matter  shall  be  considered  in  deter- 
mining the  construction  to  be  given  one 
of  them.    We  are  not  familiar  with 
the  general  election  laws  of  Mary- 
land, and  have  not  at  hand  the  means 
of  determining  whether  the  clause 
*'  upon  the  certified  returns"  may  not 
refer  to  the  returns  generally  of  the 
Judges  of   elections  in  the  county. 
Standing  alone  the  clause  would  seem 
to  refer  to  the  returns  previously  re- 
ferred to,  though  in  such  case  one  of 
the  words  "such,*'  "  said,"  or  "  afore- 
said"  would  have  rendered  the  mean- 
ing more  apparent.    We  have  there- 
fore confined   our   attention  to  the 
other  branch  of  the  case,  and  have 
no  hesitation  in  expressing  the  opin- 
ion that  so  far  as  it  may  be  considered 
as  an  authority  adverse  to  the  gen- 
eral position  above  taken  and  dis- 
cussed, it  seems  contrary  to  the  weight 
of  authority.  M.  D.  Gweu.. 

Chicago,  May  28,  1888. 
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Supreme  Court  of  Indiana. 
SHIRK  V.  SHULTZ. 

Where  an  infkat  x>Artiier  goes  into  a  conrt  of  eqnitj  and  asks  for  tbe  ap- 
pointment of  a  reoeiyer,  he  therehj  oonBents  that  the  ultimate  rights  of  all 
parties  shall  be  settled  hj  the  conrt,  according  to  law  and  eqaitj,  and  where 
he  asks  the  court  to  take  charge  of  goods  purchased  bj  the  firm,  as  part  of  its 
assets,  he  cannot  also  disafflrm  the  contract  of  purchase  so  as  to  escape  lia- 
bilitj  therefor,  and,  at  the  same  time,  retain  them ;  and  the  court  will,  in 
such  case,  treat  them  as  partnership  assets,  and  applj  them  first  to  the  pay- 
ment of  the  firm  debts. 

Appeal  from  Circuit  Coart,  Decatar  County. 

The  appellant,  Milton  H.  Shirk,  an  infant,  by  his  next 
friend,  brought  Buit  for  the  appointment  of  a  receiver  to  take 
charge  of  the  assets  of  the  firm  in  which  he  was  a  partner, 
and  for  the  recovery  out  of  said  assets  of  the  amount  invested 
by  him  therein. 

Eioing  ^  Ewingy  for  appellants. 
MiUer  ^  Gavin^  for  appellee. 

The  opinion  of  the  Court  was  delivered  by  Zollabs,  J. 
Appellant  allies  in  his  complaint  that  in  October,  1884, 
when  he  was  a  minor,  he  entered  into  partnership  with  ap- 
pellee for  an  indefinite  time,  in  the  business  of  upholstering  and 
dealing  in  furniture,  under  the  firm  name  of  Shirk  k  Shultz ; 
that  he  still  is  a  minor;  that  he  invested  in  the  business, 
$500 ;  that  the  firm  has  on  hand  furniture  and  goods  of  the 
value  of  $850,  and  is  in  debt  over  $600,  that  ^^  he  is  advised 
by  his  guardian  to  renounce  such  partnership,  and  withdraw 
from  the  said  firm ;  and  he  hereby  renounces  such  arrange- 
ment, and  asks  to  avoid,  annul,  and  undo  all  of  his  obliga- 
tions in  that  behalf  ;*'  that  Shultz  is  insolvent,  and  that  the 
firm  creditors  will  exhaust  the  assets  of  the  firm  unless  a 
receiver  shall  be  appointed  to  take  charge  of  them,  etc.  The 
prayer  is  for  the  appointment  of  a  receiver  to  take  charge  of 
the  assets  of  the  firm  and  convert  them  into  money,  and  pay, 
firsts  to  appellant  the  amount  invested  by  him,  and,  second^ 
the  firm  debts.  The  conrt  made  a  special  finding  of  facts,  in 
substance,  that  in  October,  1884,  Shirk  &  Shultz  entered  into 
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partnerehip,  and  continued  in  business  until  the  commeuce- 
ment  of  this  action,  in  August,  1885.  Shirk  is  a  minor  and 
has  a  guardian.  He  entered  into  a  partnership,  and  put  into 
the  business  $271.40,  with  the  consent  of  his  guardian.  Of 
that  amount,  $74.50  was  paid  to  Shultz,  to  be  used  in  the 
purchase  of  goods  for  the  firm,  and  it  was  so  used.  The  bal- 
ance of  the  $271.40  was  paid  by  Shirk  on  the  debts  of  the 
firm,  for  goods,  and  labor  of  employes.  During  the  existence 
of  the  firm,  Shirk  drew  out  $100.  Shultz  put  into  the  busi- 
ness $260,  and  drew  out  nothing.  The  assets  of  the  firm,  at 
the  time  this  suit  was  commenced,  amounted  in  value  to 
$800,  and  its  debts  aggregated  $700.  Shultz  is  insolvent. 
Upon  the  fiicts  so  found,  the  court  below  concluded,  as  a  mat- 
ter of  law,  that  the  firm  should  be  dissolved,  and  that  a  re* 
ceiver  should  be  appointed  to  take  chaige  of  the  firm  assets, 
convert  them  into  money,  and  pay,  Jirsty  the  costs  of  this 
suit ;  second^  the  firm  debts  and,  third,  divide  the  surplus,  if 
any,  between  the  partners.  A  receiver  was  accordingly  ap- 
pointed. Appellant  excepted  to  the  conclusions  of  law,  and 
contended,  and  still  contends,  that,  upon  the  fiusts  found  by 
the  court,  he  is  entitled  to  have  refunded  to  him,  from  the 
assets  of  the  firm,  the  amount  which  he  invested,  in  pref- 
erence to  the  partnership  creditors  and  all  others.  Whether 
or  not  he  is  so  entitled,  is  the  one  question  for  decision. 

The  fiicts  in  the  case  of  Dunton  v.  Broum^  81  Mich.  182, 
were  these:  Dunton,  a  minor,  entered  into  partnership  with 
Brown,  and  put  about  $100  into  the  business.  After  the 
business  had  been  continued  for  about  three  months,  Dunton 
informed  Brown  that  he  would  no  longer  continue  as  a  part- 
ner, and  that  if  he  remained  any  longer,  he  must  be  paid  for 
his  services.  To  that,  Brown  would  not  consent  Dunton 
went  away  for  a  while,  but  subsequently  returned,  and  con- 
tinued for  nine  months.  After  leaving  again,  he  brought  an 
action  to  recover  back  the  $100  with  interest,  and  for  his 
services.  It  was  held  that  he  could  not  maintain  the  action. 
In  speaking  of  the  partnership  agreement,  it  was  said :  "  It 
is  at  best  only  voidable ;  and  we  have  found  no  authority 
which  enables  the  infant  or  his  guardian  to  determine  whether 
a  voidable  contract  shall  be  affirmed  or  annulled  while  the 
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infancy  continues.  It  appears  to  be  a  matter  for  his  own 
decision  when  he  arrives  at  mature  age.  «  «  «  And  it  is 
worthy  of  consideration  whether,  inasmuch  as  the  partner^ 
ship  business  continued  and  ended  before  suit,  and  before 
majority,  it  does  not  come  within  the  rule  which  protects 
executed  contracts  in  many  cases.  Squire  v.  Hydliff^  9  Mich. 
274.  Without  deciding  what  may  happen  when  the  infant 
reaches  majority,  we  think  it  impossible  to  sustain  an  implied 
assumpsit  now,  against  the  terms  of  the  only  agreement  ever 
mode,  which  was  certainly  not  a  nullity.*' 

In  the  case  of  Bush  v.  Linthieum^  59  Md.  844,  one  partner 
brought  a  suit  for  the  dissolution  of  the  firm,  and  the  ap- 
pointment of  a  receiver  to  take  charge  of  the  firm  assets,  and 
pay  the  firm  debts,  etc.  In  bar  of  the  suit,  the  other  partner 
interposed  the  plea  of  his  infitncy.  In  the  decision  of  the 
case,  after  citing  and  approving  the  Michigan  case  above  and 
the  case  of  Armitage  v.  Widoe,  86  Mich.  180,  which  followed 
it,  the  court  said :  "  Having  formed  this  partnership,  he  can- 
not so  far  repudiate  it  during  his  minority  as  to  escape  such 
consequences  of  partnership  as  do  not  involve  personal  lia- 
bility for  claims  against  the  firm,  or  costs  incident  to  the 
legal  settlement  of  its  aflbirs.  Such  partnership  must  be 
dissolved  as  any  other ;  and  the  partnership  assets  must  be 
assignable  to  partnership  creditors.  What  his  rights  may 
be  as  against  his  adult  co-partner,  when  he  reaches  majority,  we 
do  not  decide." 

The  case  of  Kitchen  v.  Lee^  11  Paige,  107,  frequently  cited 
by  text  writers,  was  this:  Kitchen  and  Lee  were  partners. 
During  the  existence  of  the  partnership  they  contracted  debts 
as  partners.  Kitchen  retired  from  the  business,  and  relin- 
quished to  Lee  the  goods  of  the  firm,  upon  the  condition  that 
he  would  pay,  or  procure  to  be  paid,  the  debts  then  due  from 
the  firm,  and  indemnify  him,  Kitchen,  against  the  same.  Pre- 
vious to  the  retirement  of  Kitchen  from  the  firm,  Lee  repre- 
sented to  him  that  he  was  twenty-one  years  of  age.  Subsequent 
to  the  dissolution  of  the  firm,  Lee  refused  to  pay  the  firm 
debts,  upon  the  ground  that  he  was  a  minor,  and  not  legally* 
liable  to  pay  such  debts ;  and  made  a  pretended  sale  of  the 
goods  to  Price,  who  paid  no  consideration,  and  took  them 
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with  knowledge  of  the  tenets  that  the  firm  debts  were  not 
paid,  and  that  the  sale  to  him  was  fraudulent  as  against 
Kitchen.  Stating  the  above  facts  in  his  bill,  Kitchen  prayed 
for  the  appointment  of  a  receiver  to  take  charge  of  the  goods 
and  apply  them  to  the  payment  of  the  partnership  debts. 
To  the  bill  Lee  pleaded  that  at  the  time  of  making  the  agree- 
ment to  pay  the  firm  debts  he  was  a  minor,  and  that  Kitchen 
had  notice  of  that  fact  Walworth,  chancellor,  held  that  the 
contract  on  the  part  of  Lee  to  pay  the  debts  was  one  which 
he  might  affirm  or  repudiate,  at  his  election :  but  that  he 
could  not  be  permitted  to  retain  all  the  partnership  effects, 
and  at  the  same  time  refuse  to  perform  the  condition  upon 
which  Kitchen's  interest  in  the  effects  of  the  firm  was  to  be- 
come his  property ;  that  if  Lee  elected  to  rescind  the  agree- 
ment made,  upon  the  retiring  of  Kitchen  from  the  business, 
the  latter  had  a  right  to  insist  that  his  interest  in  the  copart- 
nership effects  should  be  applied  to  the  payment  of  the  debts 
in  the  same  manner  as  if  the  dissolution  had  not  taken  place. 
It  was  further  said :  ^^  The  rule  of  law  on  the  subject  is  that 
an  in&nt  cannot  be  permitted  to  retain  the  property  purchased 
by  him,  and  at  the  same  time  repudiate  the  contract  upon 
which  he  received  it.  *  *  *  If  the  goods  in  this  case  had  be- 
longed to  the  complainant  (Kitchen)  exclusively,  at  the  time 
of  the  agreement,  and  the  infant  had  repudiated  his  agreement 
when  he  became  of  age,  trover  or  replevin  would  have  been 
the  proper  remedy  for  the  goods,  if  they  remained  unchanged. 
Badger  v.  JPhinney^  15  Mass.  859.  But,  this  being  copartner- 
ship-property, previous  to  the  agreement,  the  only  remedy  of 
the  complainant  was  in  this  court ;  and  this  plea  of  infancy 
is  not  a  full  defence  to  the  case  made  by  the  bill. 

In  the  case  of  JUoley  v.  Bnne^  120  Mass.  824,  three  per- 
sons, one  of  whom  was  a  minor,  were  partners,  and  put  into 
the  business  different  amounts.  It  was  held  that,  upon  a  dis- 
solution of  the  partnership,  the  assets,  upon  a  settlement  of 
its  business,  being  less  than  the  amount  contributed  by  all  to 
the  common  stock,  should  be  divided  among  the  partners, 
according  to  the  amount  of  their  contributions,  and  that  the 
deficiency  and  loss  should  be  borne  by  the  partners  in  the  same 
proportion  in  which  they  were  to  bear  profits  and  losses ;  in 
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Other  words,  that  the  minority  of  ono  of  the  partners  gave 
him  no  advantage  in  the  {particulars  named.  Of  him  it  was 
said :  ^*  He  actually  entered  into  the  partnership,  had  the 
benefits  of  it  while  it  histed,  and  drew  out  the  greater  |iart  of 
his  contribution.  The  assets  remaining  at  the  time  of  the 
dissolution  being  insufficient  to  pay  the  claims  of  all  the  part- 
ners, the  loss  of  capital  must  &U  upon  the  three  partners  in 
equal  proportions,  and  the  in&nt  cannot  throw  upon  his  co- 
partners the  obligation  of  making  up  the  deficiency/' 

In  the  case  of  Furlong  v.  Barttett^  21  Pick.  401,  one  of  the 
partners  made  a  general  assignment  in  the  name  of  the  firm, 
of  all  the  partnership  property,  in  trust,  for  the  payment  of 
the  debts  of  the  company,  and  delivered  the  property  to  the 
assignee.  The  other  partner,  who  was  a  minor,  ratified  the 
assignment,  but,  on  coming  of  age,  brought  an  action  against 
the  assignee  for  the  alleged  unlawful  taking  and  asportation 
of  the  property.  It  w^as  held  that  trespass  would  not  lie.  In 
the  decision  of  the  case,  it  was  said :  ^  The  court  entertains 
strong  doubts  whether,  under  the  peculiar  circumstances  of 
this  case,  any  action  will  lie,  or  whether  the  plaintiff  has  any 
remedy,  unless  for  his  share  of  the  balance,  if  the  partnership 
should  be  ultimately  solvent ;  but  of  this,  as  it  is  not  now  be- 
fore the  court,  they  express  no  opinion." 

The  case  in  120  Mass.,  supra^  is  based  upon  the  proposition 
that  where  an  infant  has  enjoyed  the  benefits  of  that  for  which 
he  paid  his  money,  he  cannot  recover  back  the  money.  In 
support  of  the  conclusion  reached,  the  court  cited  Breed  v. 
Juddy  1  Gray,  456 ;  Holmes  v.  Blogg^  8  Taunt  608 ;  Aldrich 
V.  Abrahams,  Hill  k  D.  423 ;  Medbury  v.  Wairous,  7  Hill,  110 ; 
Heath  v.  Sevens,  48  N.  H.  251.  The  case  of  Breed  v.  Jiuld 
was  based,  really,  upon  two  propositions :  First,  that,  in  order 
to  rescind  a  contract,  an  in&nt  must  place  the  other  party  in 
statu  quo  ;  and,  second,  that  an  infant  cannot  rescind  an  exe- 
cuted contract  where  he  has  enjoyed  the  benefit  of  it  The 
ground  of  the  judgment  in  the  case  of  Holmes  v.  Blogg  was 
that  the  infant  had  received  something  of  value  for  the  money 
he  has  paid,  and  that  he  could  not  put  the  other  party  in  the 
same  position  as  before.  For  those  reasons  it  was  held  that 
the  infiEmt  could  not  recover  back  the  money  he  had  paid  on  a 
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lease,  .n  Aldrich  v.  Abrahams  it  was  said :  '*  It  has  been  holdea 
that  by  avoiding  an  executory  contract,  the  infant  only  can- 
ceU  bia  obligation  to  perform  it  He  does  not  acquire  the 
right  to  recover  back  what  he  had  paid,  or  for  services  which 
he  had  rendered,  under  the  agreement  while  it  remained  in 
force.  In  the  case  of  Medbury  v.  Watrous^  the  court  indorsed 
the  doctrine  that  where  an  infant  pays  money  on  a  contract, 
and  enjoys  the  benefit  of  it,  and  then  avoids  it,  he  cannot  re- 
cover back  the  consideration  paid ;  but  suggested  that  if  he 
has  but  partially  enjoyed  the  benefits  of  the  contract,  he  ought 
to  be  allowed  to  recover  the  difference.  It  was  announced  as 
the  law,  in  the  case  of  Heath  v.  Stevens^  that  an  infant,  upon 
rescinding  an  executed  contract,  may  recover  for  what  he  has 
done  or  paid  under  it,  provided  he  restore  or  account  for  what 
he  has  received  under  the  contract. 

It  will  be  observed  that  the  decision  in  the  Michigan  case 
above  cited,  is  based  upon  the  proposition  that  an  infant  can- 
not disaffirm  a  partnership  agreement  during  his  minority. 
The  reasoning  in  that  case  was  adopted  in  the  Maryland  case. 
The  decision  in  the  case  in  Paige  was  based  largely  upon  the 
proposition  that  an  in&nt  cannot  be  permitted  to  retain  the 
property  purchased  by  him,  and  at  the  same  time  repudiate 
the  contract  upon  which  he  purchased  it.  It  may  be  said  of 
most,  if  not  of  all,  the  propositions  upon  which  the  decisions 
in  the  cases  cited  are  based,  that  they  have  not  been  regarded 
as  the  law  in  this  State.  We  have  stated  them  for  the  pur- 
pose of  determining  whether  or  not  the  conclusions  in  those 
cases  may  be  regarded  as  correct,  notwithstanding  the  pro- 
positions upon  which  they  rest  may  be  regarded  as  incorrect. 
The  holdings  by  this  court  have  been  that  all  avoidable  con- 
tracts by  an  infant  in  relation  to  personal  property  may  be 
disaffirmed  by  him  during  minority.  Carpenter  v.  Carpenierj 
45  Ind.  142 ;  Manufacturing  Co.  v.  WileoXy  59  Id.  429,  and 
cases  there  cited ;  Ayers  v.  Bums,  87  Id.  245,  and  cases  there 
cited ;  Bice  v.  Boyer,  108  Id.  472,  and  cases  there  cited,  in- 
cluding cases  by  the  Supreme  Court  of  Vermont,  Massachu- 
setts, and  New  York.  In  support  of  the  right  of  infants  to 
disaffirm  such  contracts  during  minority,  see,  also,  Tyler  Inf. 
(2d  £d.)  70,  72,  and  cases  there  cited ;  Schouler  Dom.  Rel. 
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§  409 ;  1  Lind-  Partn.  83.  The  Supreme  Court  of  Maryland, 
eiiice  the  case  above  cited  from  that  court,  has  held  that  au 
infant  may  thus  disaffirm  during  minority.  Adams  v.  BeaU^ 
Ct.  App.  Md.  l^Iarch  16, 1887.  And  so  it  has  been  the  hold- 
ing of  this  court  that,  in  order  to  disaffirm  and  maintain  an 
action  during  minority  for  his  property  or  for  money  paid  on 
a  voidable  contract,  it  is  not  necessary  for  the  infant  to  return 
what  he  has  received,  or  to  place  the  other  party  in  statu  quo. 
Pitcher  v.  Laycockj  7  Ind.  898,  and  cases  there  cited ;  MUes  v. 
Lingcrman,  24  Id.  885 ;  Briggs  v.  McCabe,  27  Id.  827 ;  Ihwdl 
V.  Pence^  47  Id.  804 ;  Carpenter  v.  Carpenter ^  supra  ;  White 
V.  Branch,  51  Ind.  210.  The  statute  of  1881  has  changed  the 
rule  as  to  real  estate,  but  that  change  is  not  material  here. 
Section  2945,  Rev.  St  1881.  And  so,  upon  ample  authority, 
this  court  has  repudiated  the  doctrine  that  *^  if  an  infant  ad- 
vances money  on  a  voidable  contract,  which  he  afterwards 
rescinds,  he  cannot  recover  this  money  back,  because  it  is  lost 
to  him  by  his  own  act ;  and  the  privilege  of  infancy  does  not 
extend  so  far  as  to  restore  this  money,  unless  it  was  obtained 
from  him  by  fraud."  House  v.  Alexander^  105  Ind.  109,  and 
cases  there  cited. 

The  cases  thus  reviewed  lend  aid  to  the  proposition  that, 
in  the  case  before  us,  appellant  cannot,  through  the  instru- 
mentality of  the  court  exercising  equitable  powers,  and  the 
receiver  appointed  by  it,  have  the  assets  of  the  firm  appropri- 
ated in  the  way  of  refunding  to  him  what  he  invested  in  the 
business,  and  thus  leave  the  firm  creditors  wholly  or  partially 
unpaid.  And,  so  far  as  they  sustain  that  proposition,  we  ap- 
prove of  them,  although  disapproving,  in  the  main,  the  rea- 
soning upon  which  they  rest  Had  appellant  purchased  the 
goods  on  his  own  account,  and  paid  for  them,  he  might  have 
disaffirmed  the  contract  and  recovered  the  amount  paid  with- 
out first  returning,  or  offering  to  return,  them  to  the  person 
from  whom  he  purchased  them.  It  does  not  follow  from  that, 
however,  that,  after  having  thus  disaffirmed  the  contract,  he 
could  nevertheless  hold  the  goods  as  against  the  person  from 
whom  the  purchase  was  made.  He  would  not  be  allowed  to 
retain  the  goods  after  having  thus  recovered  what  he  paid  for 
them.    When  an  infant  thus  repudiates  a  contract,  he  repudi- 
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ates  it  for  all  purposes.  He  cannot  repudiate  it  so  as  to  escape 
payment  for  an  article  purchased,  and  still  hold  the  article  as 
against  the  person  from  whom  the  purchase  was  made.  As 
was  said  in  the  case  in  Paige,  supra^  when  a  contract  is  thus 
repudiated,  the  vendor  may  have  his  action  to  recover  the 
goods  from  the  infant,  if  they  remain  in  his  hands  unchanged. 
And  so,  if  appellant  had  purchased  the  goods  on  his  own  ac- 
count, he  might  have  disaffirmed  the  contract,  and  refused  to 
pay  for  them  without  returning  or  offering  to  return  them  to 
the  vendor.  But,  after  having  thus  disaffirmed  the  contract, 
and  refused  to  pay,  he  could  not  hold  the  goods  as  against  the 
vendor.  Bee  Kitchen  v.  Lee,  supra ;  Bice  v.  Boyer^  108  Ind. 
472.  What  he  could  not  do  otherwise,  he  certainly  cannot 
accomplish  through  a  court  of  equity.  Having  gone  into 
court  and  asked  that  the  assets  of  the  firm  should  be  taken 
charge  of  by  it,  through  a  receiver,  he  must  be  held  to  have 
consented  that  the  court  shall  deal  with  them  and  the  rights 
of  all  concerned,  as  the  law  and  equity  may  require.  Having 
thus  invoked  the  interposition  of  the  court,  he  must  be  held 
to  have  consented  that  it  shall  close  out  the  business,  so  as  to 
settle  the  ultimate  rights  of  the  parties.  If  it  be  said  that 
hb  disaffirmance  of  the  contract  is  such  as  would  otherwise 
have  relieved  him  from  the  obligation  to  pay  for  the  goods, 
then  the  court  having  charge  of  the  goods  has  the  right  to 
see  to  it  that  they,  or  the  money  that  may  be  realized  from 
the  sale  of  them,  shall  be  returned  to  the  vendor. 

In  our  judgment,  however,  appellant's  course  has  been  such 
as  to  ratify  the  purchase  of  the  goods,  and  all  that  has  been 
done  by  the  firm.  He  states  in  his  bill  that  he  **  renounces 
the  partnership  arrangement,  and  asks  to  avoid  and  annul  all 
of  his  obligations  in  that  behalf;"  but,  at  the  same  time,  he 
treats  the  goods  and  assets  on  hand  as  partnership  assets,  and 
asks  the  court  to  take  charge  of  and  deal  with  them  as  such. 
His  disaffirmance  puts  an  end  to  the  contract  by  which  he 
became  a  member  of  the  firm ;  but  by  asking  the  court  to 
take  charge  of  the  goods  as  assets  of  the  firm,  as  to  them,  he 
not  only  does  not  disaffirm,  but  ratifies  all  that  was  done  in  the 
purchase  of  them.  As  to  them,  he  cannot  disaffirm,  and,  at 
the  same  time  treat  them  as  partnership  assets.     Having 
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treated  them  as  assets  of  the  firm  by  asking  the  court  to  deal 
with  them  as  such,  the  court  will  deal  with  them  as  partner- 
ship assets,  as  in  any  other  case,  and  apply  them  first  to  the 
payment  of  the  debts  of  the  firm.  2  Lindl.  Partn.  *1040. 
This  is  not  an  action  against  the  other  party  to  recover  a  per- 
sonal judgment  against  him  for  the  amount  paid  into  the 
business  by  appellant.  What  might  be  the  rights  of  the  par- 
ties in  such  an  action,  we  do  not  decide.  It  is  sufficient  here 
that,  in  our  judgment,  the  conclusions  of  law  by  the  court 
below  upon  the  facts  found  were  correct,  and  the  proper  de- 
cree was  entered. 

Judgment  affirmed,  with  costs. 


The  general  svbjeot  of  the  rights 
and  liabilities  of  infants  as  partners 
is  well  considered  in  the  5th  edition 
of  Lindle/  on  Partnership,  thus  : — 

"  An  infant  maj  be  a  partner. 
But,  speaking  generally,  whilst  he  is 
an  infant,  he  inours  no  liability  and 
is  not  responsible  for  the  debts  of  the 
Arm ;  and  when  he  oomes  of  age,  or 
even  before,  he  maj,  if  he  chooses, 
disaffirm  past  transactions. 

*'  The  irresponsibility  of  an  Infant 
for  the  debts  of  a  partnership  of 
which  he  is  a  member,  is  an  obvious 
consequenoe  of  his  general  incapacity 
to  bind  himself  by  contract,  and  does 
not  require  to  be  supported  by  any 
special  authority.  It  might,  perhaps, 
be  thought  that  an  infant  who  held 
himself  out  as  a  partner  would  be 
liable  to  persons  trusting  to  his  re- 
presentations if  they  did  not  know 
him  to  be  under  age ;  but  this  is  not 
so ;  and  as  an  infant  is  not  respon- 
sible for  the  torts  of  his  agent,  an 
infant  partner  cannot  be  held  liable 
for  the  misconduct  of  his  copartners. 
The  irresponsibility  of  an  infant  as  a 
partner  seems  therefore  to  be  com- 
plete, except  in  cases  of  fraud. 

*'  But  an  infant  who  was  guilty  of 
fraud  was  not  so  free  from  liability 
iu  equity,  as  he  was  at  law;  and 


equitable  as  distinguished  from  legsl 
relief,  e.  ^.,  rescission  of  contraet, 
may  be  obtained  against  him.  In 
accordance  with  these  principles, 
although,  as  a  rule,  an  infant  cannot 
be  made  bankrupt,  yet  if  he  fraudu- 
lently represents  himself  as  of  age, 
and  obtains  credit  by  his  false  re- 
presentations, and  is  made  bankrupt, 
the  adjudication  against  him  will  not 
be  superseded,  and  his  deeeived 
creditors  will  be  paid  out  of  his 
estate. 

'*  Moreover,  notwithstanding  the 
general  irresponsibility  of  an  infant, 
he  cannot,  as  against  his  copartners, 
insist  that  in  taking  the  partnership 
accounts  he  shall  be  credited  with 
profits,  and  not  be  debited  with  losses. 
The  infant  partner  must  either  re- 
pudiate or  abide  by  the  agreement 
under  which  alone  he  is  entitled  to 
any  share  of  the  profits. 

"  An  infant  partner  may  avoid  the 
contract  into  which  he  has  entered, 
either  before  or  within  a  reasonable 
time  after  he  has  come  of  age.  If  he 
avoids  the  contract,  and  has  derived 
no  benefit  from  it,  he  is  entitled  to 
recover  back  any  money  paid  by  him 
in  part  performance  of  it ;  but  he  can- 
not do  this  if  he  has  already  obtained 
advantages  under  the  contract,  and 
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eaoDot  restore  the  party  oontracUng 
with  him  to  the  saae  position  as  if 
no  contract  had  heen  entered  into. 

**  If,  when  an  Inlsnt  partner  oomea 
of  r^^e,  he  la  deairooa  of  retiring  from 
the  Arm,  he  ahonld  ezpresa  his  de- 
termination speedily  and  nneqaivo- 
cally.  It  is  tnie  that  hy  the  Infanta' 
Belief  Act,  1874,  promises  made  hy  a 
person  who  has  attained  twentj-one, 
to  pay  debts  oontracted  before  that 
age,  cannot  be  enforced ;  bat  a  per- 
son who  retains  a  share  In  a  partner- 
ship cannot  retain  it  without  Ita 
incidental  obligations ;  and  the  doo- 
trine  of  holding  oat  is  Itself  safflcient 
to  impose  liabilitj  npon  an  adalt» 
although  he  may  not  long  hare  at- 
Uined  hia  majority.  This  is  well 
ezempHAed  in  Gcode  t.  Barrimm  (6 
B.  k  A.  147).  There  an  Infant  waa 
a  member  of  a  firm,  and  he  was 
known  to  be  a  member.  After  he 
had  attained  twenty-one  he  did  not 
expressly  either  afflrm  or  disaffirm 
the  partnership*  He  was  held  liable 
for  debts  Inonrred  by  his  copartners 
aabseqaently  to  that  time.  A  person 
who,  before  he  conies  of  age,  repre- 
sents himself  as  a  partner,  mast, 
when  he  cornea  of  age,  take  eare  to 
notify  that  he  haa  ceased  to  be  a 
partner  if  he  deairea  to  arold  Ua- 
blUty." 

For  the  oonTonlence  of  the  prao- 
titioner  we  present  a  digest  of  the 
principal  American  cases  upon  the 
general  sabject  of  infant  partners  :— 

An  inlsnt  may  be  a  partner,  and 
his  father,  though  indebted  and  in- 
solvent, may  releaae  to  his  son  all 
claim  to  his  serricea;  and  the  con- 
sent of  the  father  to  the  son's  be- 
coming a  partner  Is  a  release  of  hia 
services :  Pom  t.  WkUehtad,  17  Oratt. 
503. 

An  infant's  partnership  agreement 
is  not  void,  but  voidable  only  :  Z)iiii- 
ton  r.  Drown,  31  Mich.  182 ;  Osbum  ▼. 
lorr,  42  Id.  134.      See,  also,  Mhifney 


T.  DitfcA,  14  Mass.  457 ;  a.  c.  Ewell's 
Lead.  Cas.  38;  MeGunn  t.  Banlm, 
V  Mich.  476. 

In  an  action  upon  a  contract  for 
goods  sold  and  delivered  to  a  partner- 
ship, one  member  of  which  is  a  minor, 
the  plea  of  infancy  may  be  interposed 
by  him  in  bar  of  personal  liability 
upon  such  contract :  FMsr.  AUardt, 
35  Minn.  488. 

As  to  the  plea  of  noa  ett/aehm  and 
inian<7  in  an  action  upon  a  promis- 
sory note  against  an  alli^ed  firm, 
see  King  ▼.  Barhcur,  70  Ind.  35. 

Although  an  infant  may  become  a 
partner,  he  cannot  be  held  IndlTidu- 
ally  for  the  eontracta  of  the  firm« 
unless  he  ratifies  them  after  majority : 
BM  T.  LmUdemn,  69  Md.  844. 

An  inlsnt  may  reacind  hia  agree- 
ment of  partnership  and  recover  back 
hia  inrestment  therein,  less  the 
amount  receired  fhim  the  firm :  Spar' 
mam  T.  JTmu,  88  N.  Y.  S46  ;  a.  c. 
9  Abb.  N.  C.  1 ;  rereraing  44  N.  Y. 
Super.  Ct.  183.  See,  howerer,  /b^ 
T.  Mor$€,  128  Mass.  98 ;  AdamM  t. 
BmU,  10  Beat  Bep.  771. 

As  to  when  an  infant  may  aroid 
hia  ToidaUe  acts,  see,  generally, 
Ewell's  Leading  Cases  on  Inf.  k  Gov. 
82,  86,  and  cases  dted. 

To  the  point  thai  an  Infant's  ratifi- 
cation or  avoidance  must  be  m  fofo,  if 
at  all,  see  Bwell's  Lead.  Cases,  124, 
161,  164,  and  cases  cited. 

As  to  what  amounts  to  a  ratification 
of  a  partnership  by  an  infant,  see 
Bwell's  Lead.  Caaes,  169, 170, 176. 

A  minor  entered  Into  partnership  in 
Sussex  County  with  two  others,  and 
put  in  $1000.  Before  he  came  of  age, 
the  partnership  was  dissolved,  the 
minor  receiving  his  $1000.  After  the 
dissolution  he  removed  to  Huntington 
County,  and  A.  recovered  a  Judgment 
against  the  members  of  the  firm,  in- 
clading  the  minor,  without  his  know- 
l«Hlge.  A.  transferred  the  Judgment 
to  B.      T1ir(>e    years   afterwar<1s   B. 
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bfOQglit  Aa  uAUm  oa  th«  Jii4giiMntt 
and  reeoTiwd  a  nwd  JadgoMat,  ao 
paooiM  btiaf  Mrred  oa  tha  aiiaor. 
B*  caaMd  aa  azaflatiiB  to  Im  jwihI 
to  tha  thcriff  of  HaatiagtoB  Ooaaty, 
aadto  boJoFlod  on  tlM  pwportyol 
tho  aiiaor  tkoM.  ThoafaoriMabiU 
■toting  tbo  iMMfoi^f  fMlOy  dMigfaf 
fnwdy  oCo.9  oadolitaiaodaai^Jaaolkia 
to  staj  ptaooediagi  oatho  ozonation  s 
FaMfdUt  T.  Bmimek,  f  N .  i.  Bq.  SS4. 

While  aa  iafuit  it  a  portaor,  hie 
aoU  witkia  the  ioopo  of  tlM  tea 
baiiaoM  will  Uad  tlM  tea :  Avmy  t. 
fUA«r,S8  Haa,  606  (oa  MtigaaMBt)! 
Bm4  t.  liwikinm,  69  Md.  849. 

A  ponoa  ag aiast  whoa^  with  hit 
partaor,  protoailiBgi  ia  iatolToa^ 
haTo  booa  iaotitatod,  ooaaot  avoid 
thorn  OB  tho  gfoaad  that  hie  partaor 
wai  aa  iafluit  whoa  tho  protoailiBgi 
wore  h^gaa^if  tho  lafnt  wao  that 

aadhoi  latUodtho  piaotodiagi  afUr 
aiflTlagatogo:  WmkmittT.  Tka^tt^ 

Whcffo  a  ftnoa  oagagod  la  bad- 
BOM  00  ooporlBor  wUh  aaothar,  aad 
ootoBiibij  tf  ptloat  to  ooadaot  it, 
iaoan  ia  kmt  tho  aiaal  liataiiity 
appertaiaiag  to  it«  oad  ooooptt  taeli 
liability  \f  ploodiag  ialui^,  it  io 
Bot  a  Jaat  oaeroiot  of  dioerotioa  to 
allow  Uai  to  rtooror  ooato  aflar  hoT- 
iag  oi407«A  tho  adraatagoo  of  tho 
parohaao  of  piopoilj  hf  tho  inai 
FoMoi*  TVoiiiif  0§.  w.  Bmtlm't  44 
Haa  (N.  T.)»  4»L 

WImto  a  liUhor  laTtota  hia  owb 
ftiada  aad  pataaaal  oorrioaa,  or  tho 
foada  of  hit  ahildna  la  hia  haada  aa 
gaaidiaa  ariaiag  froat  aa  aaaathor* 
iaod  aalo  of  thoir  piopoilj,  ia  a  part- 
aorahip  Ibt  thoir  htadlt,  aad  tho 
ohildioa  aftorwarda  aook  to  oaforoo 
the  partaonhip  ia  oqait/,  the  other 
partaor  ooaaot  otoU  hiaaolf  of  theoo 
faeta  to  aroid  tho  ooatiaot:  Stmm  w. 
Bebertmm,  do  AU.  2B$. 

Whoro  oaoy  beiag  a  widow  aad 


aataral  tatrix  of  her  aiiaor  ehildrea, 
aad  hariag  tho  poaeaaioa  aad  adaiio- 
iatratioB  of  tho  proportj  of  hwr  do- 
oaoaod  haahaad'a  aaooeatioa  dariag 
hor  life,  oatorod  iato  a  partaonhip 
with  tho  hoin,  who  woro  of  ftiU  agOi 
aad  alavoB  aad  other  property  of  the 
aaeeaatioB  woro  taipi^yod  aad  aaed 
hf  tho  partaerahipi  hdi^  that  tho 
aiiaor  hoin  woro  aot,  aad  ooald  aot 
bo  audo  bj  thoir  aataral  tatriz, 
BioBiboro  of  tho  partaorahip;  aad 
that  thej,  ooaaoqaoatty,  after  her 
death,  had  tho  ri^t  to  aao  for  aad 
roooTor  Ihaa  tho  aarrlTiag  partaora  a 
debt  dae  them  hj  tho  partaorahip 
before  a  aettleoMOt  aad  liqaidatioa 
of  partaorahip  aiiaira :  CkalU  t.  CToa- 
Mo,  14  La.  Aaa.  6. 

To  the  polat  that  tho  fUao  aad 
fraadaloat  doelaratioB  of  aa  iaISuit 
that  ho  ia  of  ftiU  age,  auido  at  tho 
tino  of  eateriag  lata  a  ooatraot,  doea 
BOt  proToat  hiai  from  avoidiag  tho 
ooatraot  at  hia  olootiea,  aeo  Bmrlt^  t. 
BtrnM,  10  N.  H.  184;  Oom t. Bud- 
mllf  1  Johaa.  Cat.  117 ;  Fcr^oiio  ▼. 
Bo6e,  64  Mim.  121 ;  Jfernoa  t.  Ckm- 
mmgk&m^  11  Caah.  40;  NmrU  T. 
Fonci,  8  RIflh.  164;  CarptHUr  ▼• 
Ovpaiter,  46  lad.  14S;  Onrtm  ▼. 
BiUm^  11  8.  ft  E.  808 ;  Stooi/oM  r. 
JUUm,  18  Id.  408 ;  Brewa  T.  IfcOme, 
6  Baadf.  284 ;  BweU'a  Load.  Caa.  218. 

Whore  tho  priadpal  defimdaat  la 
gaialahmeat  proooediaga  la  a  fina,  a 
▼ordiot  diaohargiag  oao  of  the  part* 
aera  beeaaao  he  la  aa  iafkat  doea  aot 
roleooo  tho  garaiahoot  BacM  t. 
CUpmm,  67  Mieh.  878. 

It  aoeaaa  that  where  two  poraoaa 
hare  held  theoiaolTea  oat  aa  partaora, 
oao  of  them  beiag  of  ftill  age,  eaaaot 
bo  heard  to  allege,  aa  agaiaot  the 
8na  eroditoim,  that  a  ooatraot  of  part- 
aorahip waa  Toldable  booaoae  the 
other  waa  a  aiiaor :  Zkmdr.  Birekard^ 
88  Wit.  482. 

MiaawAiA  D.  Bwxll. 

Chioago. 
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ABSTRACTS   OP   RECENT-  DECISIONS. 


Dunuov  comtf  vosni- 

BBV  DinUCT  OV  VlMIMim.* 
SUPBBHB  OOVST  W  CAiaWOBMlAfi 
SUPRIXB  OOVBT  OF  COLORADO.' 
SrFBSMB  COUBT  OF  DIDLUIA.* 
SrPBSXB  OOUST  OF  KABIAB.' 
SrPBBMB  CODST  OF  LOVISIAVA.* 
COrBT  OF  AFFBAU  OF  MABTLAVD.* 
SUPRBMB  maCiAL  OOVSr  OF  llAMAOBir- 


BVFBmi  JimiCIAL''C0ir»T  OF  XAIVB.V 
KrFBmB  COVST  OF  MICHIOAB.U 
BVFBmi  COVK  OF  VBW  JB1SBT.>I 
BUFBBMB  COirST  OF  BBW  HAMPBHIBB." 
OOUSff  OF  AFFBAU  OF  BBW  YORK.** 
BOPRBHB  OOVRT  OF  ORBOOV.>* 
BVFRBMB  OOVST  OF  FRVVSTLTARIA.* 
BUFRBMB  OOVRT  OF  RBODR  IBLAVD." 
■VFRRHR  OOVBT  OF  TRRXORT." 


AOBVTt. 

Irrevoeahh  interesty  ooapled  with  a  power,  mntl  be  an  interest  in 
the  thing  itadf,  and  not  in  the  prodoet.  Henoe,  the  State  of  Miaioori 
could  revoke  the  appointment  of  an  agent  who  had  given  flecuritj  for 
the  faithful  prosecution  of  a  claim  of  the  State  against  the  United 
States,  in  consideration  of  an  agreed  commission  on  the  amount  col- 
lected, all  expenses  to  be  borne  bj  the  agent :  SUxU  ▼•  WaUcer^  S.  Ct. 
U.  S.,  April  2, 1888 ;  125  U.  S.  589. 

Attokhbt-at-Law. 

Pr%viUg€  of  counsel  to  speak  defiunatorj  words  in  his  capacity  as 
counsel,  in  the  trial  of  a  cause  in  a  court  of  justice,  is  qualified  and 
not  absolute,  and  extends  onlj  to  such  words  as  have  relation  to  the 
cause  or  su^ect-matter  under  judicial  investigation:  MauUbjf  ▼• 
Reiftnyd^r^  Ct.  App.  Md.,  June  18, 1888. 

Bills  avd  Notxs. 

Bankrupt  member  of  a  solvent  firm  cannot  be  held  liable  on  a  firm 
note,  renewed  in  the  same  firm  name,  after  his  dischai^ge  in  bankruptcj 
and  withdrawal  from  the  firm,  of  which  notice  had  been  given  in  a 
newspaper,  but  no  actual  notice  given  to  the  payee :  EuiH$  v.  BoUeij 
Sup.  Jud.  Ct.  Mass.,  March  6,  1888. 


To  appear  In 
To  appear  In 
To  appear  in 
To  appear  in 
To  appear  in 
To  appear  in 
To  appear  in 
To  appear  in 
To  appear  in 


125  U.  8.  Sep. 
34  Fed.  Rep. 
73Cal.  Sep. 
8  Col.  Rep. 
113  lud.  Rep.* 

39  Kan.  Rep. 

40  La.  Ann. 
68  Md.  Rep. 
146  Mass.  Rep. 


*  To  appear  in 
"  To  appear  in 
■  To  appear  In 
^  To  appear  in 
^  To  appear  in 

*  To  appear  In 
>  To  appear  in 
>*  To  appear  In 

*  To  appear  in 


80  Me.  Rep. 
62  Mioh.  Rep. 
50  N.  J.  Uw  Rep. 
64  N.  H.  Rep. 
109  N.  Y.  Rep. 
16  Ore.  Rep. 
119  Pa.  SUte  Rep. 
16  R.  I.  Rep. 
60  Vt.  Rep. 


i 
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Patent  rightif  when  paid  for  bj  promissonr  notes,  are  not  inter- 
fered with  bj  the  Penna.  act  12  April,  1872,  P.  L.  80,  requiring  the 
worda  **  given  for  a  patent  right'*  to  be  prominentlj  and  legiblj  writ- 
ten'on  the  face  of  the  note  or  other  negotiable  instmment :  sneh  act 
b  not  unconstitutional,  and,  b7  preventing  gross  frauds,  is  a  valuable 
police  regulation :  Skirei  H  oL  t.  Obmm.,  8.  Ct.  Penna.,  Maj  14, 
1888. 

CoHSTrruTioHAL  Law. 

Draim  were  anthoriaed  bj  a  borough  ordinance,  without  providing 
for  compensation  for  damages  in  taking  ground  in  opening  them ;  no 
statute  or  other  authority  provided  for  the  assessment  of  such  damages, 
but  the  State  Constitution  (Art.  XVI.,  §  8)  required  compensation, 
and  consequentlj  the  ordinance  was  void  and  an  entrv  to  make  such 
drain  would  be  a  trespass :  Borough  of  Stroihurg  v.  Baehman^  S.  Ct 
Penna.,  April  80,  1888. 

OifU^  as  inducement  to  purchase  goods,  are  improperij  fortiidden 
bj  Inw,  as  such  an  act  is  not  a  proper  exercise  of  p<dice  power,  not 
being  necessary  to  protect  the  public  health,  comfort,  and  safety ;  nor 
of  the  public  policy  which  forbids  lotteries,  there  being  no  pretence  of 
a  lottery ;  it  is  to  be  distinguished  from  the  Pennsylvania  law  against 
oleomargarine,  sustained  by  the  United  States  Supreme  Court  in 
PowM  V.  Obmm.,  which  was  desicned  to  protect  the  public  health 
from  a  detrimental  manufacture  s  PtopU  v.  Gilbon^  Ct.  App.  N.  T., 
June  5, 1888. 

Libertgj  as  used  in  the  Constitution  clause,  <'  no  person  shall  be 
deprived  of  life,  libei^,  or  proper^  without  due  process  of  law,"  means 
more  than  mere  freedom  from  physical  restraint :  it  is  the  right  of  one 
to  use  his  faculties  in  all  lawful  wave,  to  live  and  work  where  he  will, 
to  earn  his  livelihood  in  any  lawful  ealUng,  and  to  pursue  any  lawful 
trade  or  avocation  i  some  or  all  of  these  fundamental  and  valuable 
rights  are  invaded  bjr  a  law  forbidding  the  seller  of  food  from  giving 
away  any  other  thing  as  a  part  of  the  sale  and  as  an  inducement,  and 
such  law  is  invalid :  Id. 


RepuiaHan  of  a  building  as  a  place  for  the  sale  of  intoxicating 
liquors  is  made  evidence  hj  the  Rhode  Island  Pub.  Stat.  chap.  80, 
f  8 :  this  is  within  the  legislative  power  to  change  the  rules  of  evi- 
dence, as  it  is  not  in  conflict  with  Art.  I.  f  10,  of  the  Constitution  of 
that  State,  securing  to  all  persons  prosecuted  for  crimes,  the  right  **  to 
be  confronted  with  the  witnesses  agmnst  them*' :  SiaU  v.  Waldram^  S. 
Ct.  R.  I.,  April  14, 1888. 

nhgraph  companies  may  be  nominally  taxed  upon  the  shares  of 
their  capital  stock  where  the  basis  of  taxation  is  the  proportion  which 
the  length  of  its  lines  within  the  State  bears  to  their  entire  length. 
The  national  statute  (July  24,  1866 ;  Rev.  Stat,  f f  2568-9)  giving 
telegraph  companies  the  right  to  run  their  lines  over  the  public 
domain,  post-roads,  etc,  is  merely  permissive,  without  granting 
exemption  from  the  ordinary  burdens  of  taxation  beyond  forbidding 
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such  taxation  as  would  interfere  with  or  impair  their  efficiency  in  per- 
forming the  functions  bj  which  thcj  serve  the  government.  Conse- 
quentlj,  the  tax,  though  valid,  cannot  be  enforced  bj  an  injunction 
forbidding  the  operation  of  the  wires  until  payment :  W.  U.  Tel.  Ob. 
V.  AWy-GtH.  Ma$$^  S.  Ct.  U.  S.«  March  10, 1888;  125  U.  S.  580. 

COHTRAGTS. 

Real  eetaU  broker  cannot  recover  commissions  for  selling  land 
unless  he  has  procured  a  contract  for  the  sale  of  the  property  which 
could  be  enforoed  between  the  seller  and  the  partj  whom  the  broker 
lias  procured  :  Pierce  v.  TVtftIf,  S.  Ct  Penna.,  Februaiy  20,  1888. 

Receipte  are  subject  to  explanation,  unless  thej  contain  a  contract ; 
such  contracts  are  as  binding  as  any  agreement  regularly  framed : 
•  hence,  a  receipt  for  a  promissory  note,  specifying  that  the  note  was 
given  for  the  purohase  of  879^  shares  of  stock  of  a  certain  corporation, 
then  held  by  the  person  signing  the  receipt  and  to  be  delivered  on  the 
payment  of  the  note,  is  a  valid  conditional  sale  or  agreement  for  sale 
on  the  performance  of  the  condition  :  Davieon  v.  Davie^  S.  Ct.  U.  S., 
Maroh  19,  1888 ;  125  U.  S.  90. 

Reitraint  of  trade  for  a  limited  period  of  time,  but  unlimited  as  to 
place,  is  void,  and  no  action  can  be  maintained  on  an  agreement  for 
the  sale  of  a  business  in  consideration  of  $5000  and  the  covenant  in 
restraint  of  trade,  the  parties  making  no  separate  valuation  of  the 
different  elements  of  the  consideration  which  was  therefore  entire  and 
inseverable :  Bishop  v.  Palmer^  S.  Jnd.  Ct.  Mass.,  April  6,  1888. 

COBPOBATIOHS. 

Stockholder  cannot  file  a  bill  in  behalf  of  himself  and  others  who 
might  join,  against  the  corporation  and  its  directors,  unless  he  asks 
for  relief,  which  has  been  sought  within  the  corporation  and  refused, 
or  the  bill  contains  such  averments  as  to  satisfy  the  court  that  there 
is  a  sufficient  reason  for  not  applving  to  the  corporation  before  filing 
the  bill :  Dunphy  v.  Traveller  If.  Aee.^  S.  Jud.  Ct.  Mass.,  April  6, 
1888. 

Suhicription  to  the  stock  of  a  proposed  business  corporation  may 
be  procured  by  a  secret  agreement  of  the  promoters  with  the  sub- 
scriber, to  buy  from  him  within  one  year  his  stock  at  the  subscription 
price :  this  is  not  a  contract  between  the  subscriber  and  the  corpora- 
tion ;  the  subscriber  is  bound  to  pay  for  his  stock ;  and,  where  there 
is  no  actual  fraud,  the  promoters  may  facilitate  the  formation  of  their 
company  in  this  way :  Meyer  v.  Blair^  Ct.  App.  N.  T.,  June  5, 1888. 

Foreign  corporations  may  be  excluded  entirely  by  State  laws,  unless 
in  the  employ  of  the  National  Government,  or  engaged  in  a  business 
which  is  strictly  commeree,  interstate,  or  foreign,  and  consequently 
may  be  put  upon  terms  of  admission  into  the  State  when  not  so  ex- 
cepted ;  they  are  not  protected  by  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  which  forbids  a  State  to  deny  to 
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any  person  within  ita  jorisdiction,  the  equal  protection  of  the  laws ; 
and  the  corporations  of  one  State  are  not  sach  citizens  as  to  he  entitled 
to  all  the  privileges  and  immunities  of  citizens  in  the  several  States ; 
heing  artificial  and  not  natural  persons :  Pembina  C.  S.  M.if  M.  Co. 
▼.  Penna.,  8.  Ct.  U.  S.,  March  19,  1888 ;  125  U.  &  181. 

Cbiminal  Law. 

AbducHim  from  one  State  hy  the  hiw  officers  of  another  will  give 
no  jurisdiction  to  the  criminal  courts  of  the  hitter  State,  to  txy  and 
punish  the  parties  so  carried  away :  SUmU  ▼•  Simmmuj  8.  Ct.  Kan., 
May  4,  1888. 

Damages. 

Exemplary  damages  cannot  be  reoovered  in  a  civil  action,  where 
the  complaint  is  for  wilful  removal  of  soil  and  destruction  of  fences : 
it  is  not  material  that  the  act  is  not  punishable  criminally :  Gredey^ 
S.  L.  ^  P.  R.  R.  Ob.  V.  Teager^  S.  Ct.  Colorado,  May  4,  1888. 

DlYOBGB. 

Residence  is  not  bona  fide  obtuned,  if  complainant  departed  from 
the  State  of  his  residence  because  dissatisfied  with  its  dUvorce  laws 
and  came  into  this  State,  intending  only  to  remain  long  enough  to 
obtain  a  divorce  and  then  return :  though,  if  he  came  intending  to 
remain,  the  motive  for  selecting  this  Stale  would  be  immatenal: 
OMum  V.  Cbftifm,  8.  Ct.  Mich.,  June  15, 1888. 

EXBGUTIOK. 

ffometiead  is  a  term  to  be  understood  in  its  popular  sense  as  a  house 
where  a  family  resides,  without  regard  to  the  architecture,  or  location 
in  the  business  part  of  a  town,  which  would  make  it  more  valuable  as 
a  store,  or  the  leasing  of  part  of  the  building  for  mercantile  uses,  so 
lonff  as  the  house  is  actually,  and  not  nominally,  a  residence :  BM 
V.  CVowe,  S.  Ct  Kan.,  May  4,  1888. 

FiBE  Insubance. 

ApplieaHon  for  insurance,  falsely  filled  out  by  the  soliciting  agent 
of  the  insurers,  when  he  had  been  truthfully  told  by  the  applicant, 
and  knew  the  condition  of  the  premises  from  personal  examination,  is 
not  binding  on  the  applicant,  though  he  had  signed  it  after  hearing 
the  truthful  part  read  to  him,  presuming  all  his  answers  had  been 
correctly  written  down.  The  soliciting  agent's  acts  in  writing  down 
the  answers  were  those  of  the  insurers  and  not  of  the  applicant,  and 
the  stipulation,  on  the  face  of  the  application,  that  all  the  statements, 
answers,  and  descriptions  were  the  acts  of  the  applicant,  were  an  at- 
tempt to  create,  on  paper,  an  agency  in  the  solicitor  for  the  applicant, 
which,  in  fact,  did  not  exist :  Ooniinenial  Ine.  Cb.  v.  Pierce^  S.  Ct. 
Kan.,  May  4,  1888. 
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Former  Rbgoyert. 

Judgment  recovered  in  New  York  against  a  non-resident,  served 
with  process,  in  Massachusetts,  is  void  for  want  of  jurisdiction  and 
not  a  bar  to  a  subsequent  action  in  Massachusetts,  where  tlie  defend- 
ant resides:  Stone  v.  Wainwriyhtj  S.  Jud«  Ct.  Mass.,  June  19,  1888. 

HlOHWATS. 

Dedication  occurs  when  a  convejance  is  made  with  one  boundary 
on  a  strip  of  land  ^'  reserved  for  a  street  and  no  other  puqwse."  Tlie 
grantee  or  those  claiming  under  him  have  a  right  to  enter  on  the 
strip  and  prepare  it  for  travel  as  a  street:  HeeeUon  r.  Harmon^  S. 
Jud.  Ct.  Me.,  March  Id,  1888. 

Insoltknct. 

Property  includes  a  claim  which  the  sovereign  has  established 
against  an  indemnity  fund  obtained  by  treaty  with  a  foreign  power : 
hence,  where  a  passenger  was  captured  at  sea  by  the  Georgia,  and 
had  his  personal  effects  burned,  and  was  afterwards  duly  allowed  a 
sum  as  indemnity  by  the  Court  of  Commissioners  of  Alabama  Claims, 
this  allowance  would  pass  to  the  claimant's  assignee  in  insolvency : 
GorOey  v.  Butler,  S.  Jud.  Ct.  Mass.,  May  4,  1888. 

Jurors. 

Accomplice  $  testimony,  being  disbelieved  on  principle  by  some 
men,  it  is  proper  in  a  criminal  case,  where  conviction  is  likely  to  de- 
pend upon  such  evidence,  to  permit  the  State  to  ask  the  juror  whether 
the  fact  that  a  witness  participated  in  the  crime  would  cause  him  to 
disbelieve  the  evidence  of  such  witness :  State  v.  FliiUj  S.  Ct.  Vt., 
May  29,  1888. 

Labor  Law. 

Bannert  cannot  be  carried  before  a  factory  as  a  means  of  deterring 
men  from  working  there,  in  pursuance  of  a  scheme  to  intimidate 
workmen,  at  the  time  of  a  strike.  Where  it  is  a  continuous  act,  an 
injunction  will  be  granted  to  stop  it :  Sherry  v.  Perkins,  S.  Jud.  Ct. 
Mass.,  June  19,  1888. 

Libel. 

Petition  for  removal  of  a  co-receiver,  on  the  ground  of  embezzle- 
ment, cannot  be  made  the  subject  of  a  suit  for  libel,  even  though  its 
statements  were  false  and  malicious:  every  pleading  or  other  pro- 
ceeding, in  the  ordinary  course  of  the  administration  of  justice,  is 
privileged :  Bartlett  ▼.  Oiriithil/,  Ct.  App.  Md.,  June  13,  1888. 

Life  Insurance. 

Application  for  life  insurance,  in  Pennsylvania,  cannot  be  intro- 
duced in  evidence  in  any  controversy  between  the  parties  to  or  inter- 
VoL.  XXXVI,— 69 
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ested  in  the  policy,  and  cannot  be  considered  a  part  of  the  policj  or 
contract  between  the  parties,  unless  a  copy  is  attached  to  and  accom- 
panies the  policy.  (Act  May  11,  1881.)  As  this  act  merely  affects 
the'  formalities,  in  proving  the  contract,  it  is  constitutional,  as  being 
within  the  power  of  the  State  to  regulate  the  mode  of  making  and 
proving  contracts :  New  Era  L.  Ann.  ▼.  Musier^  S.  Ct  Penna.,  May 
14,  1888. 


Intemperate  habits  are  such  as  increase  the  risk  without  regard  to 
extreme  views  upon  the  temperance  question,  and  when  alleged,  may 
be  shown  by  conduct  towards  his  family  and  proof  of  drinking,  estab^ 
lished  step  by  step:  U.  B.  Mutual  Aid  Soe.  t.  VHara^  S.  Ct. 
Penna.,  April  80,  1888. 

Liquor  Laws. 

Regulatiani  by  law,  requiring  liquor  saloons  to  remove  all  screens, 
etc,  which  might  obstruct  the  view  of  the  interior  during  Sundays 
and  other  times  when  saloons  must  be  kept  closed,  are  not  repugnant 
to  the'  constitutional  provision  against  unreasonable  searches  and 
seizures :  as  the  Legislature  may  regulate  the  traffic,  they  may  make 
such  conditions  as  will  render  detection  easy :  Rohieon  v.  Haug^  8. 
Ct.  Mich.,  June  22,  1888. 

Master  and  Seryakt. 

Owner  is  liable  as  master  where  he  interferes  with  a  contractor  and 
a  workman  of  the  contractor  is  injured  ;  and  also  when  the  contract 
provides  that  the  owner's  supervising  architect  shall  give  final  dtrec* 
tions  on  all  points :  Faren  v.  Sellert^  8.  Ct.  La.,  December  5,  1887. 

Mortgage. 

Delivery  is  necessary  to  create  a  valid  lien,  and  where  the  mortgage 
papers  are  executed  by  the  mortgagor  with  a  blank  for  the  mortgagee's 
name,  and,  in  that  condition,  are  delivered  to  an  agent  with  authority 
to  fill  the  name  of  the  person  who  may  make  the  loan,  and  the  name 
of  a  real  person  who  does  not  make  the  loan,  and  did  not  know  of  the 
transaction,  is  inserted,  while  the  papers  are  handed  to  the  lender, 
there  is  no  delivery  of  the  mortgage  and  payment  must  be  postponed 
until  all  valid  though  junior  liens  are  discharged  :  Skirleg  v.  Burek 
et  alj  S.  Ct.  Oregon,  February  15,  1888. 

Negligence. 

Contributory  is  chargeable  to  a  cabman  who,  in  disobedience  to 
a  municipal  regulation,  placed  his  cab  so  as  to  obstruct  the  street, 
and,  in  consequence,  is  run  into  by  a  fire  apparatus,  which,  by  another 
regulation  had  the  right  of  way :  Neweomh  v.  Boitan  P.  B.f  S.  Jud. 
Ct.  Mass.,  May  4,  1888. 
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Pautneusiiip. 

Community  of  interest,  both  in  the  profits  and  in  the  property  or 
stock  engaged  in  a  business,  makes  the  |mrties  liable  to  creditors  as 
partners :  Jjaine  v.  Kempster^  Sup.  Jud.  Ct.  Mass.,  March  12,  1888. 

Plblic  Records. 

Afandamui  will  lie  to  enforce  the  right  of  any  person  having  a 
present  and  existing  interest  in  the  information  to  be  obtained  from 
tlie  public  records,  to  make  such  examination  and  copies  or  abstracts 
from  the  records  as  he  chooses:  Boylau  v.  Warren^  8.  Ct.  Kan., 
May  4,  1888. 

Railroads. 

Crossings  of  highways  must  gonenilly  be  constructed  by  the  rail- 
road, in  a  reasonable  manner,  with  reference  to  the  double  use  of 
tnivelh*rs  and  of  the  railroad  :  Roxhury  v.  Cent  Vl  R,  R.  Co,^  S.  Ct. 
Vt.,  May  30,  1888. 

KarninffS  of  a  railroad  leased  at  a  percentage  of  the  gross  income 
need  not  be  accumuhited  by  the  lessee  after  |)aying  the  current  rental 
and  ex|)enses ;  the  lessee  is  not  bound  to  accumulate  a  fund  to  meet 
possible  continn^encies  in  respect  to  the  future  rental :  St,  Louis^  A,  Sf 
T.  IL  R.  R,  Co.  V.  C  a  a  ^  I.  R.  R.  Co.,  S.  Ct.  U.  S.,  April  16, 
1883;  125  U.  S.  C38. 

Liffhts  need  not  be  kept  burning  in  a  station  for  the  conTenience  of 
a  passenger  who  has  missed  the  last  train  for  the  night  and  remains 
(wliile  the  station  master  is  locking  up)  after  having  ample  time  to 
li'ave  tlie  station:  Heudein  v.  B.  Sf  P.  R.  R.  Co.,  S.  Jud,  Ct.  Mass., 
May  7,  1888. 

Passenger  who  refuses  to  pay  his  fare,  show  his  ticket,  or  leave  the 
train,  may  be  forcibly  ejected  with  the  assistance  of  the  police,  but 
they  are  then  acting  only  as  special  agents  of  the  company  until  the 
passen<:^er's  conduct  becomes  disorderly,  and  they  cannot  use  any 
excessive  violence :  Jardin  v.   Cornell ,  S.  Ct.  N.  J.,  Jmie  20,  1888. 

Right  of  way  of  a  railroad  in  actual  operation  belongs  exclusively 
to  the  railroad  company,  and  the  owner  of  the  land  can  neither  use 
the  |)ortion  included  in  the  right  of  way  himself  nor  recover  for  use 
by  a  trespasser:  St.  Onge  v.  Day,  S.  Ct.  Colorado,  May  11,  1888. 

Standing  between  two  tracks,  where  there  is  danger  of  being 
crushecl  between  the  cars,  in  a  yard  where  there  are  many  tracks  and 
trains  are  constantly  being  matle  up,  without  his  duty  requiring  him 
to  do  so,  is  contributory  neglijrence  on  tlie  |)art  of  an  experienced 
railroad  man:  Ryall  v.  C.  P.  R.  R.  Co.,  S.  Ct.  Cal.,  June  9,  1888. 

Tariff's  are  subject  to  legislative  control  unless  protected  by  their 
charters,  and  if  im[)roperly  limited  by  law,  must  be  remedied  by  the 
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Legislature,  and  not  the  courts :  Dow  v,  Betdeiman^  S.  Ct,  U.  S., 
April  16,  1888;  125  U.  S.  G80. 

Riparian  Law. 

Fining  out  hy  one  of  seTeral  owners  of  adjoining  land,  bordering 
on  a  cove,  so  as  to  make  land  extending  into  the  cove,  opposite  the 
premises  of  both,  must  be  governed  by  the  same  principles  as  the 
making  of  alluvium  bj  natural  causes,  and  the  made  kind  divided 
accordingly :  Wat$on  v.  Honie^  S.  Cu  N.  H.,  March  16,  1888. 

Set- OFF. 

C&nvertiim  of  personalty  cannot  be  made  the  subject  of  a  set-off, 
even  though  in  a  suit  tor  the  damages  the  tort  might  have  been 
waived ;  the  claim  is  not  a  «  matter  arising  out  of  debt,  duty,  or  con- 
tract" (Rev.  Stat.  1881,  $  848) :  Rickey  ▼.  Bly.  S.  Ct.  Ind.,  June 
15,  1888. 

U.  S.  Courts. 

JuriidicHon  of  the  U.  S.  Circuit  Court  attaches  to  a  eontroTcrsy 
tusning  upon  the  validity  of  a  land  patent  from  the  United  States 
without  allegation  of  the  citizenship  of  either  party :  Doolan  v.  OarTf 
S.  Ct.  U.  S.  Nov.  21,  1887 ;  125  U.  S.  618. 

Juriidictianj  in  case  of  an  injunction  bill  filed  in  the  U.  S.  Circuit 
Court  against  an  ejectment  judgment  in  the  same  court,  is  ancillary, 
and  an  aTerment  of  citizenship  is  not  necessary :  Johnson  v.  Ckriitian^ 
S.  Ct.  U.  &,  May  14,  1888 ;  125  U.  S.  642. 

Reiidence  of  either  plaintilT  or  defendant  is  the  jurisdiction  in 
which  suits  may  be  brought  under  act  of  IVIarch  8,  1887,  when 
founded  on  only  the  citizenship  of  the  parties :  Bank  of  Winona  ▼. 
Avery  ei  a/.,  U.  S.  Di«t.  Ct.  N.  Dist.  Miss.,  Feb*y  10,  1888. 

Witness. 

Privilege  of  a  witness  exempts  him  from  liability  for  false  and  mali- 
cious, defamatory  words,  uttered  in  a  judicial  proceeding :  Hunckel  v. 
Vimeiffj  Ct.  App.  Md.,  Jane  13,  1888. 

Jomr  B.  Uhlk. 
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CITIZENS,  THEIR  RIGHTS  AND  IMMUNITIES. 

L  Who  are  Citizens.  All  persons  born  or  naturalized  in 
the  United  States  and  subject  to  the  jurisdiction  thereof,  are 
citizens  of  the  United  States  and  of  the  State  wherein  they 
reside :  Art.  XIV.  Amendts.  Con.  U.  S.  This  includes  men, 
women,  and  children  and  is  a  general  definition :  Bouvier's 
Law  Diet  It  may  be  said  also  that  a  citizen  is  a  person 
who  owes  the  State  allegiance,  service,  and  money  by  the  way 
of  taxation,  and  to  whom  the  State  grants  liberty  of  person 
and  conscience,  the  right  of  acquiring  property,  of  marriage, 
and  social  relations,  and  security  in  person,  estate,  and  repu- 
tation :  Ami/  V.  Smit/ij  1  Litt  (Ky.)  332.  In  a  limited  sense 
a  citizen  is  a  person,  natural  or  naturalized,  who  has  the  priv- 
ilege of  voting  for  public  officers,  and  who  is  qualified  to  fill 
offices  in  the  gift  of  the  people :  Webster's  Diet. 

Who  is  subject  to  the  jurisdiction  thereof.  In  Lynch  v.  Clarke^ 
1  Sand.  Ch.  584  (1819),  the  court  held  that  birth  of  itself  in 
the  United  States  gave  citizenship.  In  this  case,  a  child  was 
bom  of  alien  parents  during  their  temporary  sojourn  in  this 
country,  and  they  left  the  United  States  within  the  first  year 
of  the  child's  age  and  never  returned.  This  decision  was 
grounded  upon  the  doctrine  of  the  common  law,  that  all  per- 
sons bom  within  the  king's  allegiance  are  subjects,  and  holds 
that  this  was  the  law  of  the  thirteen  colonies,  and  at  the 
adoption  of  the  Federal  Constitution,  this  subject  of  citizen- 
ship passed  exclusively  to  the  United  States  when  the  Union 
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was  perfected ;  that  the  question  is  national  and  not  for  the 
individual  Btat^. 

/  This  doctrine  finds  support  in  other  decisions.  In  re  Look 
Tin  Sing,  U.  8.  Circ  Ct  Dist,  Cal.  Sept.  29,  1884,  21  Fed. 
Rep.  905,  the  words  ^^  subject  to  the  jurisdiction  thereof" 
were  construed,  and  it  was  held  that  the  previous  doctrine, 
before  the  amendment,  except  as  applied  to  Africans  and  their 
descendants,  was,  that  birth  within  the  dominion  and  juris- 
diction of  the  United  States,  of  itself  created  citizenship.  In 
this  decision  it  was  held  that  the  Fourteenth  Amendment  to 
the  Federal  Constitution  was  adopted  as  an  authoritative 
declaration  of  this  doctrine  as  to  the  white  race,  and  also 
to  remove  the  exceptions  as  to  the  negroes  and  their  de- 
scendants. So  a  Chinese,  bom  of  alien  parents  within  the 
dominion  and  jurisdiction  of  the  United  States,  who  reside 
therein,  and  not  engaged  in  any  diplomatic  ofiScial  capacity, 
under  the  Chinese  government,  is  a  citizen  of  the  United 
States.  Of  course,  children  bom  of  ambassadors,  are  not 
citizens  of  the  United  States,  though  bom  within  the  dominion 
of  this  country.  By  a  fiction  of  international  law,  they  are 
subjects  of  their  own  country.  So  one  bom  in  a  foreign 
country  is  a  citizen,  if  at  the  time  of  his  birth  his  father  was 
a  citizen  of  the  United  States:  (Hdtown  v.  Bangor j  58 
Me.  858. 

The  opening  sentence  of  the  Fourteenth  Amendment  was 
to  settle  the  question  as  to  citizenship,  and  to  establish  the 
doctrine  that  all  persons,  of  whatever  color,  whether  formerly 
slaves  or  not,  bom  or  naturalized  in  the  United  States,  and 
owing  no  allegiance  to  any  other  nationality,  should  be  citizens 
of  the  United  States  and  of  the  State  in  which  they  reside. 
There  are  two  sources  of  citizenship,  birth  and  naturalization ; 
^'subject  to  the  jurisdiction  thereof,"  means  completely  sub- 
ject to  the  political  jurisdiction  of  the  United  States,  and 
owing  this  govemment  immediate  allegiance :  Elk  v.  Trt^A'??^^, 
112  U.  S.  94 ;  Strauder  v.  W.  Virginia,  100  Id.  808 ;  Slaughter- 
house  Cases,  88  Id.  86 ;  Inglis  v.  IVtistees,  28  Id.  99. 

(a)  Federal  and  State  Citizenship.  Citizenship  has  a  two- 
fold character :  National  and  State.  Each  power  is  distinct, 
and  has  citizens  of  its  own,  who  owe  allegiance  to  each.    The 
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eamc  person  may  be  at  the  same  time  a  citizen  of  the  United 
Btates  and  of  a  State.  Ilia  rights  under  these  two  jurisdic- 
tions are  different  The  United  States  government  within 
it3  own  province  is  supreme  and  omnipotent  But  it  cannot 
secure  to  its  citizens  rights  or  privileges  which  are  not  ex- 
pressly or  by  implication  placed  under  its  jurisdiction : 
United  States  v.  Cndkshanky  92  U.  8.  642 ;  sovereignty,  for 
protection  of  the  rights  of  life  and  personal  liberty  within 
the  respective  States,  rests  alone  with  the  States.  The  Four- 
teenth Amendment  prohibits  a  State  from  depriving  any  per- 
son of  life,  liberty,  or  property  without  due  process  of  law, 
and  from  denying  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  law,  but  it  adds  nothing  to  the  rights 
of  one  citizen  as  against  another:  Slaughter-house  Cases^ 
supra. 

United  States  citizenship  can  be  conferred  only  by  the 
United  States  naturalization  laws,  upon  aliens ;  but  each  State, 
in  the  exercise  of  its  local  and  reserved  sovereignty,  may 
place  aliens  or  other  persons  on  a  footing  with  its  own  citizens 
as  to  political  rights  and  privileges  to  be  enjoyed  within  its 
own  jurisdiction.  State  regulations  do  not  make  the  person 
on  whom  the  right  is  conferred  a  citizen  of  the  United  States, 
entitled  to  the  privileges  and  immunities  of  citizens  of  other 
States.  There  is  a  distinction  between  local  rights  of  citizen- 
ship within  a  State  and  citizenship  of  the  United  States: 
Bred  Scott  v.  Sandford,  60  U.  S.  398. 

(b)  The  right  of  suffrage.  The  right  of  suffrage  is  not  a 
necessary  incident  of  citizenship.  This  right  depends  on  the 
law  of  the  State  in  which  a  citizen  resides,  and  is  not  granted 
to  him  by  the  Constitution  of  the  United  States.  The 
Federal  Constitution  only  provides  that  he  shall  not  be 
deprived  of  suffrage  by  reason  of  his  race,  color,  or  previous 
condition  of  servitude :  Minor  v.  Happersetty  88  U.  S.  162  ; 
Robinson's  Case^  131  Mass.  376 ;  United  States  v.  Crosby^  U.  S. 
Circ.  Ct  Dist  S.  Cal.  November  Term,  1871, 1  Hughes,  C.  C. 
448.  Each  State  has  a  right  to  prescribe  the  qualifications 
of  its  voters.  Naturalization  does  not  confer  this  right. 
The  qualifications  which  an  elector  is  required  to  have,  even 
in  Congressional  elections,  are  prescribed  by  the  State  of 
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which  he  id  a  resident,  and  it  is  not  necessary  that  he  be  a 
citizen  of  the  United  States :  Spragins  v.  Houghton,  8  111.  (2 
Scam.)  877.  Electors  and  citizens  are  not  convertible  terms. 
Each  State  determines  who  shall  be  allowed  to  cast  the  ballot, 
and  m;iy  give  this  right  to  Indians,  women,  and  children. 
This  is  the  law  even  as  to  voting  for  Congressmen  and  for 
the  electors  of  the  President  of  the  United  States :  1  Shars- 
wood's  Bl.  Com.  876,  note. 

II.  Negroes.  The  Fourteenth  Amendment  to  the  Federal 
Constitution  secures  to  negroes  all  the  rights  enjoyed  by 
any  other  citizens,  and  denies  to  the  States  the  power  to  with- 
hold from  them  equal  protection.  Any  statute  which  denies 
to  negroes  the  rights  and  privileges  of  participating  in  the 
administration  of  the  law,  because  of  their  color,  when  quali- 
fied in  other  respects,  is  a  discrimination  which  is  forbidden 
by  this  amendment:  Strauder  v.  W,  Virginia,  supra. 

The  Fifteenth  Amendment  denies  to  the  State  the  power 
to  give  preferences  to  white  citizens  over  those  who  are  black, 
on  account  of  race  or  previous  condition  of  servitude.  This 
amendment  does  not  confer  the  right  of  suffrage,  but  pro- 
tects all  citizens  of  the  United  States  against  adverse  dis- 
crimination. The  riorht  to  vote  in  the  States  comes  from  the 
States,  but  the  right  to  protection  from  discrimination  among 
citizens  comes  from  the  United  States  government:  U.  S.  v. 
JReese,  92  U.  S.  214 ;  Alinor  v.  Happersett,  stipra.  A  mixed 
jury  in  a  particular  case  is  not  essential  to  equal  protection 
of  the  laws,  and  while  in  the  selection  of  a  jury  to  pass  upon 
life  and  liberty  there  must  be  no  exclusion  of  race,  so  fiir  as 
the  negro  and  the  white  race  is  concerned,  and  no  discrimina- 
tion against  the  negro  because  of  his  color,  a  negro  has  no 
right  to  be  tried  by  a  jury  of  colored  men  exclusively :  Vtr- 
ginia  v.  Sitfes,  100  U.  8.  818. 

IIL  Naturalization.  Before  the  passage  of  the  present  law 
of  the  United  States,  several  of  the  States  exercised  the  power 
to  naturalize  and  admit  to  citizenship,  according  to  their  own 
laws :  Goodell  v.  Jackson,  et  aL  20  Johns.  693 ;  State  v.  Mann- 
gers,  1  Bail.  (S.  Car.)  215 ;  State  v.  Boss,  7  Yerg.  (Tenn.)  74. 
This  power  of  naturalization  now  lies  exclusively  with  the 
general  government  aiid  the  States  individually  are  deprived 
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of  such  power :  Ex  parte  Knowlea^  5  Cal  800 ;  Smith  v.  Tur- 
ner^ 48  U.  8.  283 ;  Thurlow  v.  MassojchuseUa,  46  Id.  685 ; 
Chirac  v.  Chirac^  15  Id.  259 ;  Houston  v.  MoorCy  18  Id.  48. 

IV.  Indiana.  Indians  are  not  citizens.  They  are  within 
the  territorial  limits  of  the  United  States,  and  so  not  really 
foreigners.  But  they  constitute  alien  nations,  distinct  politi- 
cal communities,  with  whom  the  United  States  deal,  as  they 
see  proper,  either  by  treaty  made  by  the  President  and  Senate, 
or  by  Act  of  Congress  in  the  ordinary  form  of  legislation. 
They  seem  to  be  considered  as  in  a  state  of  pupilage,  re- 
sembling that  of  a  ward  to  his  guardian.  Oeneral  Acts  of 
Congress  do  not  apply  to  them,  unless  so  expressed  as  to 
clearly  manifest  an  intention  to  include  them :  Elk  v.  WUkins^ 
112  U.  8.  94 ;  Crow  Dog's  Case,  109  Id.  556 ;  Cherokee:^  To- 
bacco Case,  78  Id.  616 ;  New  York  Indiana'  Cau^  72  Id.  761 ; 
V.  S.  V.  Halliday,  70  Id.  407 ;  U.  S.  r.  Rogers,  45  Id.  567. 

Though  an  Indian  surrenders  himself  to  the  jurisdiction 
of  the  United^States,  the  United  States  government  must  ao> 
cept  that  surrender  before  he  will  be  recognized  as  a  citizen : 
Mk  V.  Wilkins,  supra.  Indians  bom  members  of  any  Indian 
tribe  within  the  United  States,^which  still  holds  its  tribal  re- 
lations, are  not  citizens.  Neither  will  they  become  citizens 
even  if  they  have  separated  themselves  from  their  tribes  and 
reside  among  white  citizens  of  a  State,  if  they  have  not  been 
naturalized,  or  taxed,  or  recognized  as  citizens  by  the  United 
States,  or  by  any  of  the  States.  In  the  case  of  Elk  v.  Wilkins, 
supra,  Harlan  and  Woods,  JJ.,  filed  a  dissenting  opinion, 
holding  that  if  an  Indian  was  bom  in  the  United  States, 
under  the  dominion  and  within  jurisdictional  limits  thereof, 
and  had  acquired  a  residence  in  one  of  the  States  with  the 
State's  consent,  and  was  subject  to  taxation  and  other  duties 
imposed  upon  citizens,  he  thereby  became  a  citizen,  under  the 
provisions  of  the  Fourteenth  and  Fifteenth  Amendments  to 
the  Federal  Constitution.  They  hold  that  if  this  is  not  so,  then 
^^  there  is  still  in  this  country  a  despised  and  rejected  class  of 
persons  with  no  nationality  whatever,  who,  born  in  our  terri- 
tory, owing  no  allegiance  to  any  foreign  power,  and  subject,  as 
residents  of  the  State,  to  all  the  burdens  of  government,  and 
yet  not  members  of  any  political  community,  nor  entitled  to 
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any  of  the  rights,  privilegefi,  or  immunitiea  of  citizens  of  the 
United  States." 

V,  Chituse.  Any  person  bom  within  the  dominion  and 
jurisdiction  of  the  United  States  of  alien  or  citizen  Chinese 
parents,  is  a  citizen :  In  re  Look  Tin  Sing,  supra  ;  but  no 
alien  Chinese  can  become  a  naturalized  citizen  of  the  United 
States :  sec.  14,  Act  of  Congress,  May  6,  1882,  22  Stat.  61 ; 
because  Congress  has  enacted  a  law  forbidding  the  State  and 
United  States  Courts  to  admit  Chinese  to  citizenship.  But  a 
law  discriminating  against  Chinese  laborers,  by  forbidding 
contractors  to  employ  them  upon  public  works,  is  illegal  and 
void:  Baker  v.  Portland,  U.  S.  Circ.  Ct.  Dist.  Ore.  July  21, 1879, 
5  Sawyer,  C.  C.  566.  Before  the  Act  of  May  6, 1882,  it  was 
held  by  one  court  that  a  Chinese  could  not  be  naturalized  and 
admitted  to  citizenship :  Ah  Kow  v.  Aeenan,  U.  S.  Circ  Ct. 
Dist  Cal.  July  7, 1879,  5  Sawyer,  C.  C.  552 ;  but  this  decision 
was  not  followed  by  some  of  the  States,  and  a  few  Chinese 
were  admitted  to  citizenship  as  can  be  found  by  looking  to 
the  records  of  some  of  the  State  courts. 

VL  Righia  and  Immunities,  (a)  Jury  Service.  Colored 
citizens  have  a  right  to  serve  on  grand  and  petit  juries,  the 
same  as  the  white.  Denying  them  this  right  is  a  discrimina- 
tion forbidden  by  the  Fourteenth  Amendment :  Strauder  v. 
W.  Virginia,  100  U.  S.  808 ;  Ex  parte  Virginia,  100  Id.  889; 
Com.  V.  Johnson,  78  Ky.  609 ;  Green  v.  State,  78  Ala.  26.  But 
in  Nevada,  it  is  held  that  the  law  denying  the  Mongolians 
the  right  to  serve  on  juries  is  constitutional :  Slate  v.  Ah 
Chew,  16  Nev.  50.  Colored  children  cannot  be  excluded  from 
the  public  schools  on  account  of  their  color.  But  separate 
schools  may  be  established  for  the  exclusive  use  of  the  col- 
ored children.  But  these  separate  schools  must  be  estab- 
lished at  public  expense,  and  must  give  facilities  for  education 
equal  to  those  of  the  other  schools.  By  this  equality  is  given. 
Identity  of  rights  and  immunities  is  not  guaranteed :  Ward  v. 
Flood,  48  Cal.  86 ;  Cory  v.  Carter,  48  Ind.  827 ;  People  v.  Gal- 
lagher, 98  N.  Y.  488 ;  Claybrook  v.  OicenOoro,  U.  S.  Dist  Ct 
Dist  Ken.  1883, 16  Fed.  Rep.  297. 

So,  also,  carriers  of  passengers  can  assign  separate  apart- 
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ments  to  white  and  to  colored  passengers,  when  they,  in  good 
faith,  furnish  accommodations  equal  in  all  respects  and  make 
no  discriminations :  Murphy  v.  Western  ^  A.  i2.  i2.  Co.^  U. 
S.  Cir.  Ct.,  E.  Dist.  Tenn.  April  Term,  1885,  23  Fed. 
Rep.  637 ;  Logwood  v.  Memphis  ^  C.  R.  i?.  Co.^  U.  S.  Cir.  Ct. 
W.  Dist.  Tenn.  March  18, 1885,  Id.  318  ;  The  Sue,  U.  S.  Dist. 
Ct.  Dist.  Md.  Feb.  2, 1885,  22  Id.  843.  See,  also,  27  Ameri- 
can Law  Register,  272. 

(b)  Inter-State  Rights.  A  State  may  establish  one  system  of 
law  in  one  portion  of  its  territorj'and  another  system  in  another, 
provided  such  laws  do  not  encroach  upon  the  proper  jurisdiction 
of  the  United  States,  or  abridge  any  of  the  immunities  of  the 
citizens  of  the  United  States,  or  deprive  any  person  of  riglits, 
without  due  process  of  law,  or  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  law:  3Iissouri  v.  Lewis, 
101  U.  S.  22.  Immunities  and  privileges  do  not  mean  the 
right  to  hold  office  and  to  vote;  but  mean  that  all  citizens 
shall  have  the  right  to  acquire  i)roperty  and  to  hold  it  under 
the  same  protection  from  the  laws  of  the  State  as  is  afforded 
to  the  property  of  the  citizens  of  that  State;  that  such 
property  shall  not  be  subject  to  any  burdens  or  taxes  not  im- 
posed on  the  property  of  the  citizens  of  that  State:  Cami^bell 
v.  Norris,  3  II.  k  McII.  (Md.)  564 ;  ^yin-rcn  M'fg  Co.  v. 
Etna  Ins.  Co.,  U.  S.  Circ.  Ct.  Dist.  Conn.,  2  Paine,  C.  C.  501 ; 
Wiley  v.  Parmer,  14  Ala.  627;  Cincinnati,  etc.,  Ins.  Co.  v. 
Rosenthal,  55  111.  85.  Citizens  of  all  the  States  have  the  right 
to  go  into  any  State  and  carry  on  business ;  to  hold  property 
and  be  protected  like  citizens,  and  to  enforce  personal  privi- 
leges: Corfield  V.  Coryell,  U.  S.  Cir.  Ct  Dist  Penn.  April  T. 
1823,  4  Wash.  C.  C.  380. 

The  Fourteenth  Amendment  protects  all  citizens  in  their 
privileges  and  immunities  as  such,  against  the  action  of  their 
own  State  or  of  other  States  in  which  they  may  happen  to  be. 
One  of  the  fundamental  rights  of  all  citizens  is  the  right  to 
pursue  any  lawful  employment  in  a  lawful  manner:  Live 
Stock  Ass.  V.  Crescent  City  Co.,  U.  S.  Circ.  Ct.  Dist  La.  April 
T.  1870, 1  Abb.  (U.  S.)  388. 

There  are  many  rights  and  privileges  which  depend  upon 
actual  residence,  such  as  the  right  of  suffrage,  the  right  to 
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have  the  benefit  of  exemption  laws,  and  to  take  fish  in  the 
waters  of  the  State :  Cooley 's  Const.  Lim.  *397.  For  instance, 
a  State  can  prohibit  the  citizens  of  other  States  from  planting 
oysters  in  a  stream  within  its  boundaries  where  the  tide  ebbs 
and  flows.  This  right  can  be  granted  to  its  own  citizens  ex- 
clasively.  Such  a  right  is  not  a  privilege  or  immunity  of 
general  but  of  special  citizenship.  It  does  not  belong  of  right 
to  the  citizens  of  all  free  governments,  but  only  to  the  citi- 
zens of  the  particular  State.  They  own  it  by  citizenship  and 
domicile  united :  McCready  v.  Virginia^  94  U.  S.  891 ;  Stale 
V.  Medbury,  8  R.  1. 188. 

Every  citizen  of  the  State,  and  of  the  United  States,  has  a 
constitutional  right  to  pass  through  or  into  a  State,  without 
imprisonment  or  restraint,  except  by  due  process  of  law,  sub- 
ject to  such  legislative  regulations  as  may  be  imposed  in  the 
exercise  of  the  police  power :  Joseph  v.  Randolph^  71  Ala.  499 ; 
Ward  V.  Maryland,  79  U.  S.  418. 

(c)  Corporations.  A  corporation  aggregate  is  not  a  citizen 
within  the  meaning  of  the  clause  of  the  Federal  Constitution 
which  declares  ^'  the  citizens  of  each  State  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citizens  of  the  several 
States:"  Ducat  v.  Gty,  48  111.  172;  Paul  v.  Tirginia,  75  U.  S. 
168;  Bank  v.  Earle,  88  Id.  519;  nor  a  person,  within  the 
meaning  of  section  one  of  the  Fourteenth  Amendment :  Ins. 
Co.  V.  New  (Mexinsj  U.  S.  Circ.  Ct  Nov.  T.  1870, 1  Woods, 
C.  C.  85.  But  it  is  a  person  within  the  meaning  of  the  Civil 
Rights  Act :  N.  W.  Fertilizing  Co.  v.  Hyde  Park,  TJ.  S.  Cir. 
Ct.  N.  Dist.  111.  March,  1873,  8  Biss.  C.  C.  480. 

Corporations  are  subject  to  the  general  law  of  the  land, 
like  natural  citizens,  and  are  not  exempt  from  the  proper  and 
reasonable  control  of  the  State,  in  cases  where  they  have 
abused  their  rights  and  immunities :  Chicago  Life  Ins.  Co.  v. 
Needles,  118  U.  S.  574.  The  police  power  of  the  State  is 
ample  to  regulate  and  control  corporations  in  the  use  of  their 
franchises  and  powers,  whenever  there  is  an  encroachment  by 
them  upon  public  health,  morals  or  safety :  New  Orleans  Gas 
Light  Co.  V.  Louisiana  Light,  etc.,  115  U.  S.  650.  See,  also, 
27  American  Law  Register,  227. 
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(d)  Inter^State  Commercial  Agents.  A  commercial  traveller 
is  neither  a  peddler  uor  a  merchant,  so  as  to  make  him  liable 
to  the  payment  of  taxes,  under  a  city  ordinance;  nor  will  a 
single  sale  and  delivery  of  goods  by  such  traveller  out  of  a 
sample  quantity  constitute  such  agent  or  other  jjei-son  a  ped- 
dler or  merchant :  Com.  \.  Farnuvx^  114  Mass.  2G7;  Kansas 
V.  Collins^  34  Kan.  434 ;  Com.  v.  Jones,  7  Bush,  602.  A  law 
imposing  a  license  fee  upon  commercial  travellers  for  selling 
imported  goods,  which  fee  is  not  required  of  agents  selling 
goods  manufactured  within  the  State,  is  invalid :  ^yebber  v. 
Virginia,  103  U.  S.  344 ;  VTeUon  v.  Missoxiri,  91  U.  S.  275 ; 
New  Orleans  v.  Boat  Co.,  33  La.  Ann.  647 ;  Biggins  v.  Lime, 
103  Mass.  1. 

A  statute  of  Tennessee  imposed  on  all  commercial  travellers 
and  others  in  like  business  outside  of  the  State,  a  license  for 
selling  merchandise  within  a  certain  district  of  the  State. 
This  Act  was  held  invalid,  as  an  attempt  to  regulate  com- 
merce among  the  States,  which  power,  by  the  Federal  Consti- 
tution, is  granted  exclusively  to  CJongress:  HoLbiyis  v.  Taxing 
District,  etc.,  120  U.  S.  489. 

All  laws  imposing  a  tax  upon  commercial  travellers  selling 
by  sample,  coming  from  outside  of  the  State,  are  unconstitu- 
tional :  Corson  v.  Maryland,  120  U.  S.  502,  because  they  are 
attempts  to  regulate  inter-state  commerce,  which  power  rests 
with  Congress  whenever  the  subjects  of  it  are  international 
in  their  character  or  admit  of  one  uniform  system  of  regula- 
tion :  Walxish,  etc.,  R.  R.  Co.  v.  Illinois,  118  U.  S.  557 ;  Glou- 
cestcr  V.  Pennsylvania,  114  Id.  196  ;  Mobile  v.  KimUfU,  102  Id. 
691 ;  Hannibal  ^  St.  Joe  R.  R.  Co.  v.  Ilusen,  95  Id.  465 ; 
Henderson  v.  Mayor,  etc.,  92  Id.  259.  See  27  American 
Law  Register,  77. 

The  people  of  this  country  are  citizens  of  the  United  States, 
as  w*ell  as  of  individual  States,  and  have  rights  under  the 
Constitution  of  the  United  States  independent  of  the  individ- 
ual States,  and  free  from  any  molestation  from  them ;  but 
when  the  goods  are  imported  into  the  State  and  become  a 
portion  of  the  great  mass  of  property,  then  the  State  can  im- 
pose a  tax  on  them  in  like  manner  as  other  goods  of  similar 
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character  are  taxed :  Broion  v.  Houston^  114  U.  S.  622 :  Howe 
Machine  Co.  v.  Gage,  100  Id.  676. 

A  dlBcrimiiiatiDg  tax  impoBed  by  a  State,  operating  to 
the  disadvantage  of  the  products  of  other  States,  when 
brought  into  said  State,  is,  in  effect,  a  regulation  in  restraint 
of  commerce  among  the  States,  and  as  such  is  a  usurpation  of 
the  power  conferred  by  the  Constitution  upon  Congress: 
Walling  v.  Michigan,  116  U.  8.  446 ;  Welion  v.  Missouri,  91 
Id.  275 ;  State  v.  McGinnis,  87  Ark.  862.  See  27  American 
Law  Beqister,  171. 

The  power  of  Congress  is  exclusive,  and  where  it  fails  to 
legislate,  the  subject  shall  be  free  from  restrictions,  or  impo- 
sitions, and  the  States  must  not  act  in  the  matter,  except  as 
to  local  concerns :  Wabash,  etc.,  R.  B.  v.  Illinois,  118  IT.  S. 
557 ;  Pickard  v.  Pullman,  117  Id.  84 ;  Walling  v.  Michigan, 
116  Id.  446 ;  Brown  v.  Houston,  114  Id.  622 ;  Mobile  v.  Kim- 
ball, 102  Id.  691 ;  Welton  v.  Missouri,  91  Id.  275 ;  Hannibal^ 
St.  Joe  B.  B.  Co.  V.  Husen,  95  Id.  465 ;  Taxes  Cases,  82  U.  8. 
282. 

VIL  Limitations  of  the  Amendments  of  the  Federal  Con- 
stitution.  The  first  ten  amendments  to  the  Federal  Con- 
stitution are  not  intended  to  limit  the  powers  of  the  State 
government  in  respect  to  their  own  citizens,  but  to  operate  on 
the  government  alone :  Barron  r.  Baltimore,  82  U.  S.  248 ; 
Livingston  v.  Moore,  Id.  469  ;  Fox  v.  Ohio,  46  Id.  410 ;  Smith 
V.  Maryland,  59  Id.  71 ;  Withers  v.  Buckley,  61  Id.  84 ;  Per- 
vear  v.  Commonwealth,  72  Id.  475 ;  Twitchell  v.  Commonwealth, 
74  Id.  821 ;  Justices  v.  Murray,  76  Id.  274 ;  Edwards 
V.  FUiott,  88  Id.  582 ;  Walker  v.  Sauvinet,  92  Id.  90 ;  United 
States  V.  Cruikshank,  92  Id.  542 ;  Pearson  v.  YewdaU,  95  Id. 
294 ;  Davidson  v.  New  Orleans,  96  Id.  97  ;  Kelly  v.  Pittsburgh, 
104  Id.  78  ;  B-esser  v.  lUinois,  116  Id.  252 ;  Spies  v.  Illinois, 
128  Id.  181 ;  8.  c.  27  American  Law  Register,  23 ;  Colt  v. 
Fves,  12  Conn.  248 ;  Bowan  v.  State,  80  Wis.  149 ;  Jane  v. 
Com.,  8  Met  (Ky.)  22. 

The  guarantee  of  due  process  of  law  is  not  violated  by  a 
State  law,  which  authorizes  a  mi^n  to  be  tried  and  convicted 
of  murder  without  any  indictment  by  a  grand  jury.  Under 
the  Fourteenth  Amendment,  no  law  is  violated  by  this  pro- 
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cceding.  The  Bubstitution  for  a  presentment  or  indictment 
by  a  grand  jury  of  a  proceeding  by  information,  after  ex* 
amination  and  commitment  by  a  magistrate  certifying  to  the 
probable  guilt  of  a  prisoner,  with  the  right  on  his  part  to  the 
aid  of  counsel,  and  to  the  cross^xamination  of  the  witnesses 
produced  by  the  prosecution  is  ^  due  process  of  law" :  liar- 
(ado  V.  Califoniia,  110  U.  S.  516. 

A  trial  by  jury  in  civil  suits  at  common  law  pending  in 
State  courts,  is  not  a  privilege  or  immunity  of  national  citizen- 
ship, which  the  States  are  forbidden  to  abridge  by  the  pro- 
visions of  the  Fourteenth  Amendment:  Walker  v.  Sauvind^ 
92  U.  S.  90.  In  the  trial  of  claims  against  the  government, 
the  claimant  has  no  constitutional  right  to  a  trial  by  jury. 
He  must  proceed  according  to  the  mode  established  by  statute: 
McElrath  v.  United  States,  102  U.  S.  426 ;  Pelham  v.  State, 
30  Tex.  422 ;  Bledsoe  v.  State,  64  N.  Car.  892. 

The  Fourteenth  Amendment  adds  nothing  to  the  rights  of 
one  citizen  as  against  another.  It  furnishes  additional  pro- 
tection for  the  privileges  already  existing,  and  prohibits  the 
States  from  encroaching  upon  the  fundamental  rights  which 
belong  to  every  citizen  as  a  member  of  society.  Securing  to 
the  citizens  of  the  States  enjoyment  of  an  equality  of  rights, 
is  the  jirovince  of  the  State  governments.  The  Fourteenth 
Amendment  guarantees  that  the  States  shall  not  deny  this: 
United  States  v.  Cruikshank,  92  U.  S.  542. 

The  right  to  bear  arms  is  not  guaranteed  by  the  Second 
Amendment,  as  that  is  a  restriction  upon  the  powers  of  the 
national  government ;  but  the  States  cannot  prohibit  the 
people  from  keeping  and  bearing  arms  so  as  to  deprive  the 
United  States  of  their  rightful  resource  of  maintaining  the 
public  security :  Presser  v.  Illinois,  116  U.  S.  252.  A  statute 
prohibiting  the  carrying  of  concealed  weapons  is  no  infringe- 
ment of  the  constitutional  right  of  citizens.  It  is  a  public  pro- 
hibition of  a  practice  which  is  found  dangerous  to  the  good 
order  of  society :  State  v.  Speller,  86  N.  Car.  697  ;  Wright  v. 
Counnonwealih,  77  Pa.  St  470  ;  Hill  v.  Georgia,  53  G a.  472  ; 
Ilaile  V.  State,  88  Ark.  564 ;  State  v.  Wilforth,  74  Mo.  528. 
But  a  law  prohibiting  the  wearing  of  weapons  openly  upon 
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the  persoQ  would  be  unoonstitutional :  Nunn  v.  State^  1 
Eelly  (Ga.)  248. 

The  Fourteenth  Amendment  does  not  take  away  from  the 
individual  States  those  powers  of  police  that  were  reserved 
to  them  at  the  time  the  original  Constitution  was  adopted. 
Ko  amendment  was  designed  to  interfere  with  the  power  of 
the  State,  termed  the  police  power,  to  prescribe  regulations 
to  promote  the  health,  peace,  morals,  education,  and  good 
order  of  the  people :  Barbier  v.  ConnaUy^  118  U.  S.  81.  But 
when  the  State  is  providing  by  legislation,  for  the  protection 
of  the  public  health,  the  public  morals,  or  the  public  safety, 
it  is  subject  to  the  paramount  authority  of  the  Federal  Con- 
stitution, and  must  not  violate  rights  secured  or  guaranteed 
by  that  instrument,  or  interfere  with  the  execution  of  the 
powers  confided  to  the  general  government:  Henderson  v. 
New  Y(yrk,  92  U.  S.  259 ;  Gas  Light  Co.  v.  La.  Light  Go-,  115 
Id.  650  ;  Walling  v.  Michigan,  116  Id.  446 ;  Tick  Wo  v.  Hop- 
kins, 118  Id.  856 ;  Morgan^ s  Steamship  Co.  v.  Board  of  Healthy 
118  Id.  455. 

Ko  State  can,  by  any  contract,  limit  the  exercise  of  this 
power,  to  the  detriment  of  the  public  health  and  the  public 
morals :  Buteher^s  Union  Co.  v.  Crescent  City  Co.,  Ill  U.  S. 
751.  No  legislation  can  bargain  away  the  public  health  or 
the  public  morals.  Neither  can  the  people  of  a  State  do  it. 
Government  is  organized  with  a  view  to  the  preservation  of 
the  people,  and  cannot  divest  itself  of  the  power  to  provide 
for  its  citizens :  Stone  v.  Mississippi,  101  U.  S.  816.  The 
police  power  extends  to  the  protection  of  the  lives,  the  health, 
and  the  property  of  the  community  against  the  injurious  ex- 
ercise by  any  citizen  of  his  own  rights.  And  this  authority 
of  the  States  does  not  encroach  upon  any  power  which  has 
been  confided,  expressly  or  by  implication,  to  the  national 
government :  Patterson  v.  Kentucky,  97  U.  S.  501.  A  State 
can  prohibit  the  manufitcture  and  sale  of  spirituous  liquors, 
and  such  prohibition  is  not  in  conflict  with  the  Fourteenth 
Amendment.  It  is  within  the  police  power  of  a  Legislature 
to  determine  whether  the  manufacture  and  sale  of  intoxicants 
will  affect  the  public  injuriously,  and  to  prohibit  the  same. 
The  State  has  the  power  to  declare  that  any  place,  under  such 
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prohibition  law,  kept  and  maintniiied  for  the  illegal  manu- 
facture and  sale  of  such  liquors,  Bball  be  deemed  a  common 
nuisance  and  be  abated,  and  at  the  same  time  provide  for  the 
indictment  and  trial  of  the  ofiender.  Such  public  nuisance 
may  be  abated  by  perpetual  injunction  without  the  verdict 
of  a  jury :  Mugler  v.  Kansas^  123  U.  S.  628.  Society  has  the 
(lOwer  to  protect  itself,  by  legislation,  against  any  injurious 
business.  Power  does  not  exist  with  the  whole  people  to 
control  rights  that  are  purely  and  exclusively  private,  but 
government  may  require  each  citizen  to  so  conduct  himself, 
and  so  use  his  own  property,  as  not  unnecessarily  to  injure 
another :  Munn  v.  Illinois^  94  U.  8.  124.  If  a  State  deems 
the  retail  and  internal  traffic  in  intoxicants  injurious  to  its 
citizens,  by  producing  idleness,  vice,  or  debauchery,  the 
Federal  Constitution  does  not  prohibit  the  State  from  regu- 
lating and  restraining  the  traffic,  or  from  prohibiting  it  al- 
together. A  State  must  regulate  its  domestic  afiairs,  such  as 
internal  commerce,  contracts,  and  the  transmission  of  estates, 
real  and  personal,  and  acts  upon  internal  matters  which  re- 
late to  its  moral  and  political  welfare.  Over  these  subjects 
the  Federal  government  has  no  control.  The  States  are  sov- 
ereign within  their  respective  dominions,  and  have  power  to 
regulate  all  their  intenial  commerce,  and  direct  how  it  shall 
be  conducted  in  articles  intimately  connected  either  with 
public  morals  or  public  safety  or  public  prosperity.  The 
{K)lice  power,  which  is  exclusively  in  the  State,  is  alone  com- 
petent to  correct  great  evils,  and  to  provide  all  measures  of 
restraint  or  prohibition  necessary  to  effect  the  purpose.  The 
State  has  the  power  to  prohibit  the  sale  and  consumption  of 
an  article  of  commerce  which  it  believes  to  be  pernicious  in 
its  effects,  and  the  cause  of  disease,  pauperism,  and  crime : 
License  Caaes^  46  U.  S.  504. 

The  right  to  sell  intoxicants  is  not  protected  by  the  Four- 
teenth Amendment.  This  right  exists,  if  at  all,  by  the 
authority  of  the  State,  and  does  not  grow  out  of  citizenship 
of  the  United  States :  Barieineyer  v.  loica^  85  U.  S.  129.  As 
a  police  regulation,  for  the  preservation  of  the  public  morals, 
a  State  law  prohibiting  the  manufacture  and  sale  of  intoxi- 
cating liquors,  is  not  repugnant  to  the  Federal  Constitution : 
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Boston  Beer  Co.  v.  MassachuseUSj  97  U.  8.  88;   Foster  v. 
Kansasj  112  Id.  206. 

Under  the  power  of  eminent  domain,  a  State  may  take 
property  for  public  use  by  giving  a  just  compensation,  and  if 
a  State  converts  property  to  a  public  use,  not  by  absolute 
conversioA,  but  destroying  its  value  completely,  and  inflicts 
irreparable  and  permanent  injury  to  the  property,  the  injured 
citizen  must  be  paid :  Piimpelly  v.  Green  Bay  Ci>.,  80  U.  S. 
168;  Northern  Transportation  Co.  v.  Chicago^  99  Id.  642. 
This  principle  does  not  apply  under  the  police  power  of  the 
State,  when  a  citizen  uses  his  property  for  certain  forbidden 
purposes  which  are  injurious  to  the  public  interests.  *^A 
prohibition  simply  upon  the  use  of  property  for  purposes  that 
are  declared,  by  valid  legislation,  to  be  injurious  to  the  health, 
morals  or  safety  of  the  community,  cannot  in  any  just  sense, 
be  deemed  a  taking  or  an  appropriation  of  property  for  the 
public  benefit  Such  legislation  does  not  disturb  the  owner 
in  the  control  or  use  of  his  property  for  lawful  purposes,  nor 
restrict  his  right  to  dispose  of  it,  but  is  only  a  declaration  by 
the  State  that  its  use  by  any  one,  for  certain  forbidden  pur- 
poses, is  prejudicial  to  the  public  interests.  Nor  can  legis- 
lation of  that  character  come  within  the  Fourteenth  Amend- 
ment in  any  case,  unless  it  is  apparent  that  its  real  object  is 
not  to  protect  the  community  or  to  promote  the  general  well- 
being,  but,  jander  the  guise  of  police  regulation,  to  deprive 
the  owner  of  his  liberty  and  property  without  due  process  of 
law.  ♦  ♦  ♦  ♦  The  exercise  of  the  police  power  by  the 
destruction  of  property  which  is  itself  a  public  nuisance,  or 
the  prohibition  of  its  use  in  a  particular  way,  whereby  its 
value  becomes  depreciated,  is  very  different  from  taking 
property  for  public  use,  or  from  depriving  a  person  of  his 
property  without  due  process  of  law :"  MugUr  v.  Kansas^ 
128  U.  S.  628. 

The  protection  of  the  public  health  and  the  public  morals 
is  a  governmental  power,  continuing  in  its  nature,  and  to  be 
used  as  the  special  exigencies  of  the  case  require.  For  this 
purpose  the  largest  legislative  discretion  is  allowed,  and  this 
discretion  cannot  be  bartered  away,  any  more  than  the  power 
itself.    The  Legislature  can,  by  appropriate  laws,  discontinue 
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any  manufacture  or  traffic  which  is  injurious  to  the  public 
safety  or  to  the  public  morals,  notwithstanding  any  incidental 
inconvenience  which  individuals  or  corporations  may  suffer: 
Stone  V.  Mississifipij  101  U.  S.  816 ;  Beer  Co.  v.  Massachusetts^ 
97  Id.  32. 

A  State  law  forbidding  a  railway  company  to  bring  intoxi- 
cating liquor  into  a  State,  unless  such  company  has  been 
furnished  with  a  certificate  from  the  county  auditor  of  the 
county  to  which  the  liquor  is  to  be  trans{K>rted,  showing  that 
the  consignee  is  legally  authorized  to  sell  it,  is  invalid.  The 
power  to  regulate  or  forbid  the  sale  of  a  commodity  after  it 
has  been  brought  into  a  State  does  not  carry  with  it  the  right 
and  power  to  prevent  its  introduction  by  transportation  from 
another  State.  Such  im{K>rtation  comes  under  the  head  of 
inter-state  commerce  and  cannot  be  forbidden  by  the  State. 
A  party  has  a  right  to  import  intoxicating  liquors  for  his 
own  consumption,  in  unbroken  packages,  into  a  State ;  but 
the  State  can  forbid  the  sale  within  the  State,  under  a  pro- 
hibitory law:  Bowman  v.  R.  R.  Co.,  125  U.  S.  465.  This 
case  agrees  with  others,  as  to  the  State's  right  to  regulate 
internal  commerce  and  to  exercise  its  police  power.  As  the 
law  now  stands,  a  Stutc  has  the  clear  right  to  regulate  the 
sale  of  commodities  within  its  jurisdiction,  whenever  it  is 
necessary  to  exercise  that  right  under  its  police  power,  but  it 
cannot  prohibit  the  inifiortation  into  its  territory  of  com- 
modities, in  unbroken  packages,  for  consumption.  In  Brown 
V.  Maryland,  25  U.  S.  447,  there  seems  to  be  a  conflict  with 
the  late  decisions.  In  this  decision,  the  Court  held  that  "  huIc 
is  the  object  of  importation,  and  is  an  essential  ingredient  of 
that  intercourse  of  which  importation  constitutes  a  part.  It 
is  as  essential  an  ingredient,  as  indispensable  to  the  exercise 
of  the  entire  thing,  then,  as  importation  itself.  It  must  be 
considered  as  a  component  part  of  the  ])ower  to  regulate  com- 
merce. Congress  has  a  right,  not  only  to  authorize  importa- 
tion, but  to  authorize  the  importer  to  sell." 

But  this  decision  caimot  now  be  considered  as  authority  on 
this  point,  for  it  has  been  abandoned  in  the  late  cases.  It 
does  not  seem  to  recognize  the  right  of  a  State  to  act  under 
its  police  power,  to  regulate  the  sale  of  a  commodity  which 
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proves  injurious  to  ita  citizens.  A  statute  is  Yalid  which 
makes  it  unlawful  for  any  person  to  manufacture,  sell,  or 
offer  for  sale,  any  butter  or  cheese  or  article  designed  to  take 
the  place  of  these  articles,  produced  from  any  compound  other 
than  unadulterated  milk  or  cream.  Such  a  statute  of  a  State 
is  not  a'violation  of  the  Fourteenth  Amendment  to  the  Fede- 
ral Constitution,  as  it  is  entirely  within  the  police  power  of 
the  State  to  protect  the  public  health.  The  question,  whether 
the  manufacture  of  oleomargarine  is,  or  may  be,  conducted 
in  Buch  a  way  as  to  require  the  suspension  of  the  business 
rather  than  its  regulation,  is  one  of  fact  and  of  public  policy 
which  belong  to  the  legislative  department  to  determine.  If 
such  legislation  is  unwise  or  unnecessarily  oppressive,  the 
remedy  is  an  appeal  to  the  Legislature  or  to  the  ballot-box, 
and  not  to  the  judiciary.  The  judiciary  department  must  not 
give  effect  to  statutory  enactments  plainly  forbidden  by  the 
Constitution.  A  statute  does  not  deny  equal  protection  of 
the  laws  when  the  same  penalties  and  bunlens  are  imposed 
upon  all  persons  engaged  in  the  same  business:  Powdl  v. 
Pennsylvania^  127  U.  S.  678. 

D.  H.   PiNORHT. 
Bloamingtony  Dls. 


♦■» 


RECENT    AMERICAN    DECI8ION8. 

Supreme  Court  of  Tennessee. 

BLOCK  V.  MERCHANTS'  DESPATCH  TRANSPORTA- 

TION  CO. 

A  detpatoh  oompfto j  euinol  bj  speoial  oontrMt  exempt  itself  firom  liabilitj 
for  the  loM  or  Injarj  of  goods  which  it  has  undertaken  to  carry,  where  snch 
loss  or  injury  is  canned  bj  the  negligence  of  a  railroad  company  it  has  engaged 
to  transport  the  goods  or  \j  the  negligence  of  the  serrants  or  employ^  of 
snch  railroad. 

Error  to  the  Circuit  Court  of  Davidson  County ;  Frank  T. 
Reed,  Judge. 
Rice  fr  Bellj  for  plaintiff  in  error. 
Smith  ^  Allison^  for  defendant  in  error. 

Caldwell,  J.  This  action  was  brought  in  the  Circuit 
Court  of  Davidson  County  by  Block  Bros,  against  the  Mer- 
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chants'  Despatch  Transportation  Company  as  a  common  car- 
rier, to  recover  the  value  of  a  certain  case  of  merchandise. 
Verdict  and  judgment  were  for  the  plaintifis  and  the  defend- 
ant has  appealed  in  error.  The  goods  were  received  by  the 
defendant  in  the  city  of  New  York,  under  contract  to  deliver 
to  the  plaintifis  at  Clarksville,  Tennessee,  for  a  stipulated 
sum.  They  were  transported  to  Louisville,  Kentucky,  over 
several  lines  of  railroad,  in  a  car  belonging  to  the  defendant, 
and  at  that  point  they  were  delivered  to  the  Louisville  and 
Nashville  Railroad  Company  for  transportation  to  point  of 
destination.  The  goods  were  never  delivered  at  Clarksville, 
but  were  lost  by  the  Louisville  and  Nashville  Company  in 
some  manner,  and  at  some  time  and  place  not  shown.  The 
shipment  was  made  under  the  following  receipt  and  bill  of 
lading : — 

Nkw  Tore,  March  18, 1882. 

^^  Rec'd  from  K  S.  Jaffray  k  Co.,  in  apparent  good  order,  the 
following  package  marked  as  in  the  margin,  viz :  282.  Block 
Bros.,  Clarksville,  Tenn.,  one  case  mdse.  Bill  of  lading  from 
New  York  to  Clarksville,  of  first-class  goods ;  96  cts.  per  100 
lbs.  To  be  forwarded  to  Clarksville  under  the  following 
conditions :  It  being  expressly  understood  and  agreed  that  in 
consideration  of  issuing  this  true  bill  of  lading  and  guaran- 
teeing a  through  rate,  the  Merchants' Despatch  Transportation 
Co.  reserves  the  right  to  forward  said  goods  by  any  railroad 
line  between  point  of  shipment  and  destination.  *  *  *  It  is 
further  stipulated  and  agreed  that  in  case  of  any  loss,  detri- 
ment, or  damage  done  or  sustained  by  any  of  the  property 
herein  receipted  for,  during  such  transportation,  whereby  any 
legal  liability  or  responsibility  shall  or  may  be  incurred,  that 
company  alone  shall  be  held  answerable  therefore,  in  whose 
actual  custody  the  same  may  be  at  the  happening  thereof.  *  *  * 

[Signed.]  McGbaobn,  Agent." 

The  contention  of  the  defendant  in  the  court  below  was 
that  these  stipulations  in  the  bill  of  lading  relieved  it  from 
liability  for  the  loss  of  plain tiftV  goods ;  and  the  trial  judge's 
charge  with  respect  thereto  is  now  assailed  as  erroneous.  The 
Court  charged  that  the  latter  of  these  stipulations  was  ^^  ren- 

VoL.  XXXVI.— 72 


556    BUXnC  V.  MBtCHAHTS*  DBSPATCH  TRANSPMTATION  CO. 

dered  Toid"  by  the  former ;  that  bj  tbe  fonner,  reaeiriDg  to 
tbe  defeodaot  *^  the  right  to  forwmrd  aid  goods  by  any  imil- 
road  line  betweeo  point  of  Bhipment  and  destination,"  the 
defendant  made  rach  railroad  line  its  agents,  and  that  **'  tbe 
law,  on  the  groonds  of  pablic  policy,  woald  not  allow  it  to 
stipolaie  exemption  from  liability  for  the  coneeqnences  of  the 
n^ligence  of  its  agents,  or  their  fidlare  to  do  their  daty." 
This  instraetion  property  treats  the  defendant  as  a  common 
carrier.  The  duties  which  it  nndertakes,  and  which  it  holds 
itself  out  to  the  public  as  willing  to  undertake  and  perform 
give  it  that  dianicter.  In  very  many  cases  it  has  been  ex- 
pressly adjndged  to  be  a  common  carrier,  and  in  othen,  snch 
has  been  aasnmed  to  be  its  character,  without  a  discussion  of 
the  question.  We  cite  a  few  of  these  cases :  TVuniportalvoa 
Co.  Y.  Comfarth,  8  Cola  280;  s.  c.  25  Amer.  Rep.  757; 
BMnmm  v.  DranspoHaHon  Co.,  45  Iowa,  470;  Stewart  t.  TVernj- 
potiaiicn  Cb.,47  LL  229;  Wilde  ▼.  Dransportatian  Cb.,Id.  247; 
Bmarcfi  ▼.  Dranspariation  Cb.,  Id.  962 ;  IVunapmiation  Co.  ▼. 
BoOeSj  80  DL  478 ;  Ihineportatim  Co.  ▼.  Lessor,  89  Id.  43 ; 
Thtnsp€fimtum  Co.  ▼.  JoeMingj  Li.  152.  The  writen  say  that 
despatdi  eompaaies  are  common  carriers,  and  class  them  with 
express  companies,  because  of  the  many  points  of  similarity 
in  their  buBineaB,and  the  feet  that  they  alike  generally  nse  tl^ 
▼diicles  of  othen  in  the  transportation  of  freight.  Xo  law 
is  more  familiar  in  England  or  America  than  that  which 
binds  the  eommon  carrier  to  safely  deliyer  to  the  consigneesy 
goods  intrusted  to  it  for  transportation,  unless  prevented  from 
so  doing  by  the  act  of  God  or  public  enemy.  But  in  the  last 
half  of  a  century,  it  has  become  equally  well  settled  that  the 
common  law  liability  of  a  common  carrier  may  be  limited  in 
iJM  exUnL, by  eipiesi  contract  forthat  purpose.  This  right  of 
the  carrier  to  limit  its  responsibility  has  been  recogniaed  by 
the  Suprama  Court  of  the  United  States,  since  the  decision, 
by  that  court,  in  1847,  of  the  case  of  Navigation  Co.  ▼.  Bank^ 
6  How.  844,  and  so  fitr  as  we  are  informed,  it  is  now  upheld 
in  erery  State  in  the  Union.  To  be  valid,  however,  the 
limitation  must  in  all  cases  be  reasonable ;  and  to  be  reason- 
able, it  must  not  stipulate  for  exemption  from  liability  for 
the  consequences  of  the  negligence  of  the  carrier,  its  servants, 
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or  agents:  Railroad  Co.  r.  Lockwood^  84  U.  S.  857-IJ84; 
Coward  V.  Railroad  Co.j  16  Lea,  225 ;  DiUard  v.  Railroad  Co., 
2  Id.  288 ;  JUarr  v.  Telegraph  Co.,  85  Tenn.  629. 

Ill  the  case  before  ub,  the  defendant  insists  that  by  the 
stipulation  in  the  bill  of  lading,  it  is  relieved  from  responsi- 
bilit}'  for  the  loss  of  plaintifis'  goods.  We  have  already  seen 
that  the  defendant,  in  the  bill  of  lading,  first  reserved  to 
itself  the  right  of  selecting  the  particular  line  of  railroad  over 
which  it  should  transi)ort  the  goods,  and  left  the  shippers  or 
owners  no  choice  or  discretion  in  that  matter.  This  discretion, 
the  trial  judge  told  the  jury,  constituted  such  railroad  lines, 
when  selected,  the  agents  of  the  defendant.  Following  this, 
is  the  other  stipulation  that  the  company  alone  upon  whose 
line  the  goods  might  be  lost  or  injured,  should  be  liable 
therefor.  This,  the  trial  judge  told  the  jury,  was  invalid, 
because  it  exempted  the  defendant  from  liability  for  the 
negligence  of  those  agents.  If  the  first  of  these  two  proposi- 
tions laid  down  by  the  trial  judge  be  true,  the  other  would 
be  sure  to  follow ;  that  is  to  say,  if  the  railroad  lines  over 
which  the  goods  were  transported,  were  the  agents  of  the 
defendant,  then  its  stipulation  against  its  responsibility  for 
the  negligence  of  those  agents,  would  be  invalid.  For  it  has 
been  seen  that  a  common  carrier  cannot  lawfully  contract 
against  the  consequences  of  its  own  negligence,  and  upon 
familiar  principles,  it  can  no  more  contract  against  the  con- 
sequences of  the  negligence  of  its  agents,  because  their  negli- 
gence is,  in  law,  its  negligence. 

The  contract  of  shipment  was  made  by  the  defendant,  in 
its  own  behalf  for  the  whole  route,  and  not  on  behalf  of  others 
or  for  a  part  of  the  route  only.  For  a  specified  sum,  to  be 
paid  to  it  for  the  whole  service,  the  defendant  promised 
through  transportation  from  New  York  to  Clarksville,  receiv- 
ing the  goods  in  its  own  name  at  point  of  shipment,  and 
binding  itself  to  deliver  them  at  point  of  destination.  It  did 
not  own  or  claim  to  own  a  single  line  of  railroad,  though 
several  were  to  be  used  in  the  performance  of  its  contract. 
It  was  compelled  to  rely  upon  others  for  the  carriage  of  its 
freight,  and,  for  its  own  benefit,  and  not  for  the  benefit  of  the 
shippers,  or  consignees,  it  reserved  to  itself  the  selection  of 
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the  lines  it  would  use ;  the  raervation  neoesBarily  embracing 
the  privilege  on  the  part  of  the  defendant  making  its  own 
arrangements  as  to  terms,  with  snch  lines  and  carrj'ing  with 
it  the  dntj  of  paying  them  for  their  services.  Sach  we 
regard  as  a  proper  interpretation  of  the  bill  of  lading,  down 
to  and  including  the  first  stipulation.  It  shows  the  railroad 
lines  engaged  in  the  transportation  of  the  goods  sued  for,  to 
have  acted  for  the  defendant,  and  justifies  the  instruction  that 
those  lines  were,  in  this  litigation,  to  be  treated  as  the  agents 
of  the  defendant.  The  facts  disclosed  in  the  proof  before  the 
jury,  are  entirely  in  harmony  with  this  interpretation  of  the 
bill  of  lading,  and  justify  the  conclusi<m  of  law.  The  goods 
were  conveyed  to  Louisville  in  defendant's  own  car,  and  Louis- 
ville is,  by  one  of  defendant's  witnesses,  called  the  terminus 
of  the  line ;  but  the  manifest  meaning  of  the  witness,  and  the 
truth  of  the  matter  is,  simply,  that  the  defendant's  car  was 
transported  to  Louisville  over  railroad  lines  owned  and 
operated  by  othen  with  whom  it  had  contracted,  and  that  its 
car  stopped  at  that  point  At  Louisville,  the  defendant 
engaged  the  Louisville  and  Nashville  Bailroad  Company  to 
convey  the  goods  thence  to  their  destination,  to  complete  its 
contract  for  it  This  engagement,  as  to  others,  the  defendant 
made  on  its  own  behalf,  upon  its  own  responsibility,  and  in 
full  recognition  of  its  undertaking  and  duty  to  deliver  the 
goods  at  Clarksville.  The  nature  of  this  engagement,  and  its 
appreciation  of  the  import  of  this  duty,  is  best  shown  by  the 
language  of  defendant's  agent  and  witness.  He  says :  ^  De- 
fendant had  to  forward  these  goods  as  any  other  shipper,  and 
it  had  to  pay  whatever  the  Louisville  ft  Nashville  fiailroad 
Company  would  charge,  even  if  it  had  been  the  entire  amount 
received  from  the  shippers." 

Despatch  companies  and  express  companies  have,  since  the 
earliest  years  of  their  existence,  endeavored  to  put  Uiemselves 
without  the  rules  applicable  to  common  carriers,  and  to  shield 
themselves  against  responsibility  for  the  acts  and  omissions 
of  other  carriers,  whose  conveyances  they  habitually  use  in 
the  performance  of  their  own  contracts.  Their  efforts  in  this 
direction  have  been  uniformly  unsuccessful,  because  regarded 
by  the  Courts  as  contrary  to  public  policy.    ^^It  baa  been 
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attempted/'  says  Mr.  Lawson,  "  on  the  part  of  express,  for- 
warding, and  despatch  companies  to  evade  the  responsibility 
of  common  carriers,  on  the  ground  that  they  are  not  the 
owners  of  the  vehicles  employed  in  the  transportation ;  but  this 
pretence  has  not  been  permitted  in  the  Courts.  The  names 
which  they  assume  are  regarded  as  immaterial ;  the  duties 
which  they  undertake  being  the  criterion  of  their  liability. 
They  are,  therefore,  held  to  the  responsibility  of  common 
carriers,  both  when  they  are  and  when  they  are  not  interested 
in  the  conveyances  by  which  the  goods  are  transported.  If 
an  express  company  engaged  to  transport  goods,  sends  them 
by  a  railroad  comimny  employed  by  it  to  perform  the  service, 
the  railroad  company  becomes  the  agent  of  the  express  com- 
pany, and  the  latter  is  liable  to  the  consignor  for  its  acts :'' 
Lawson,  Cont  §  233.  Mr.  Hutchinson,  speaking  on  the  same 
subject,  says :  ^^  Because  of  this  peculiarity  in  the  employment 
of  the  means  of  conveyance  afforded  by  others,  the  contention 
has  been  made  by  these  companies  that  they  were  not 
common  carriers,  but  transacted  their  business  in  the  char- 
acter of  forwarders,  and  were  not  therefore  liable  for  losses 
occurring  from  the  negligence  of  those  whom  they  thus  em- 
ployed. But  this  claim  to  exemption  from  the  ordinary 
liabilities  of  common  carriers  has  not  been  sustained  by  the 
Courts.  Those  subsidiary  means  of  transportation  have  been 
held  to  be  the  mere  agencies  emploj-ed  by  such  companies,  for 
whose  acts  they  are  strictly  responsible;  and  the  carrier 
whose  vehicle  is  thus  u$ed  becomes  likewise  liable,  upon 
principles  of  agency,  to  the  owner  of  the  goods,  according  to 
the  terms  of  his  contract  with  his  employer:"  Hutch.  Carr. 
§  70.  The  latter  author,  in  the  language  just  quoted,  has 
reference  to  express  companies;  but  in  the  second  section 
following  he  says  the  same  rules  are  applicable  to  despatch 
companies,  in  the  same  manner  and  for  the  same  reasons. 
Then  he  Bays :  "  Other  carriers,  under  the  name  of  despatch 
companies,  fast  freight  lines,  and  the  like,  have  also  come  into 
existence,  and  conduct  their  business  upon  the  same  principle 
as  express  companies,  that  is,  by  the  employment  of  the 
means  of  transportation  furnished  them  by  others,  and  to 
which  for  some  reasons  the  same  rigid  rule  of  responsibility 


660    BLOCK  V.  MERCHANTS'  DESPATCH  TRANSPORTATION  CO. 

as  common  carriers  is  applied :"  Hutch.  Carr.  §  72.  One  of 
the  earlier  leading  cases  on  this  subject  was  decided  by  the 
Supreme  Court  of  Massachusetts  in  1867.  The  defendants 
there  were  express  companies.  Chief  Justice  Biqelow,  in 
delivering  the  opinion  of  the  Court,  said :  ^^  But  it  is  urged 
in  behalf  of  the  defendants,  that  they  ought  not  to  be  held  to 
the  strict  liability  of  common  carriers,  for  the  reason  that  the 
contract  of  carriage  is  essentially  modified  by  the  peculiar 
mode  in  which  the  defendants  undertake  the  performance  of 
the  service.  The  main  ground  on  which  this  argument  rests 
is,  that  persons  exercising  the  employment  of  express  carriers 
or  messengers,  over  railroad  and  by  steamboat,  cannot,  from 
the  very  nature  of  the  case,  exercise  any  care  or  control  over 
the  means  of  transportation  which  they  are  obliged  to  adopt ; 
that  the  carriages  and  boats  in  which  the  merchandise 
intrusted  to  them  is  placed,  and  the  agents  or  servants  by 
whom  they  are  managed,  are  not  selected  by  them,  nor  sub- 
ject to  their  direction  or  supervision ;  and  that  the  rules  of 
the  common  law,  regulating  the  duties  and  liabilities  of 
carriers,  having  been  adapted  to  a  different  mode  of  conduct- 
ing business,  by  which  the  carrier  was  enabled  to  select  his 
own  servants  and  vehicles,  and  to  exercise  a  personal  care  and 
oversight  of  them,  are  wholly  inapplicable  to  the  contract  of 
carriage  by  which  it  is  understood  between  the  parties  that 
the  service  is  to  be  performed,  in  part  at  least,  by  means  of 
agencies  over  which  the  carrier  can  exercise  no  management 
or  control  whatever.  But  this  argument,  though  specious,  is 
unsound.  Its  fallacy  consists  in  the  assumption  that  at  com- 
mon law,  in  the  absence  of  any  express  stipulation,  the  con- 
tract with  an  owner  or  consignee  of  goods  delivered  to  a 
carrier  for  transportation,  necessarily  implies  that  they  are 
to  be  carried  by  the  party  with  whom  the  contract  is  made, 
or  by  servants  or  agaits  under  his  immediate  direction  and 
control.  But  such  is  not  the  undertaking  of  the  carrier. 
The  essence  of  the  contract  is  that  the  goods  are  to*  be  carried 
to  their  aestination,  unless  the  fulfilment  of  their  under- 
taking is  prevented  by  the  act  of  God,  or  the  public  enemy. 
This,  indeed,  is  the  whole  contract,  whether  the  goods  are  to 
be  carried  by  land  or  water,  by  the  carrier  himself,  or  by 
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agents  employed  by  bim.  The  contract  does  not  imply  a  per- 
sonal trust  wbich  can  be  executed  only  by  the  contracting 
party  himself,  or,  under  his  supervision,  by  agents  and  means 
of  transportation  directly  and  absolutely  within  his  control. 
*  *  *  The  truth  is  that  the  particular  mode  or  agency  by 
which  the  services  are  to  be  performed  does  not  enter  into 
the  contract  of  carriage  with  the  owner  or  consignor.  The 
liability  of  the  carrier  at  common  law  continues  during  the 
transportation  over  the  entire  route  or  distance  over  which  he 
has  agreed  to  carry  the  property  intrusted  to  him:"  Bujck- 
land  V.  Express  Co.,  97  Mass.  126-130. 

Some  ten  years  later  Justice  Strong  delivered  a  very  in- 
structive opinion  on  the  same  general  subject.  lie  said :  **  The 
exception  or  restriction  to  the  common-law  liability  introduced 
into  the  bills  of  lading  by  the  defendants,  so  far  as  it  is  ne- 
cessary to  consider  it,  is  that  the  express  companies  are  not 
liable  in  any  manner,  or  to  any  extent,  for  any  loss  or  damage 
or  detention  of  such  package  or  its  contents,  or  any  portion 
thereof,  occasioned  by  fire.  The  language  is  very  broad ;  but 
it  must  be  construed  reasonably,  and,  if  possible,  consistently 
with  the  law.  If  construed  literally,  the  exception  extends 
to  all  loss  by  fire,  no  matter  how  occasioned — whether  occur- 
ring accidentally,  or  caused  by  the  culpable  negligence  of  the 
carriers  or  their  servants,  and  even  to  all  losses  by  fire  caused 
by  wilful  acts  of  the  carriers  themselves.  That  it  can  be 
operative  to  such  an  extent  is  not  claimed.  Kor  is  it  insisted 
that  the  stipulation,  though  assented*  to  by  the  shippers,  can 
protect  the  defendants  against  responsibility  for  failure  to  de- 
liver the  packages  according  to  their  engagement,  when  such 
failure  has  been  caused  by  their  own  misconduct,  or  that  of 
their  servants  and  agents.  But  the  Circuit  Court  ruled  the 
exception  did  extend  to  negligence  beyond  the  carrier's  own 
line,  and  that  of  the  servants  and  agents  appointed  by  them 
and  under  their  control — that  it  extended  to  losses  by  fire 
resulting  from  carelessness  of  a  railroad  company  employed 
by  them  in  the  service  which  they  undertook,  to  carry  the 
packages;  and  the  reason  assigned  for  the  ruling  was  that  the 
railroad  company  and  its  employ^  were  not  under  the  con- 
trol of  the  defendants.     With  this  ruling  we  are  unable  to 
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concar.  The  railroad  company,  in  transporting  the  messenger 
of  the  defendants  and  the  express  matter  in  his  charge,  was 
the  agent  of  somebody  ^-either  of  the  express  company,  or  of 
the  shippers  or  consignors  of  the  property.  That  it  was  the 
agent  of  the  defendants  is  quite  clear.  It  was  employed  by 
them  atid  paid  by  them.  The  service  it  was  called  upon  to 
perform  was  a  service  for  the  defendants ;  a  duty  incumbent 
upon  them  and  not  upon  the  plaintiffs.  The  latter  had  no- 
thing to  do  with  the  employment  It  was  neither  directed 
by  them,  nor  had  they  any  control  over  the  railroad  company 
or  its  employ^.  It  is  true,  the  defendants  had  also  no  con- 
trol over  the  company  or  its  servants,  but  they  were  its  em- 
ployes ;  presumably  they  paid  for  its  service  ;  and  that  ser- 
vice was  directly  and  immediately  for  them.  Control  of  the 
conduct  of  an  agency  is  not  in  all  cases  essential  to  liability 
for  consequences  of  that  conduct  If  any  one  is  to  be  affected 
by  the  acts  or  omissions  of  persons  employed  to  do  a  parti- 
cular service,  surely  it  must  be  he  who  gave  the  employment. 
Their  acts  become  his,  because  done  in  his  service,  and  by  his 
direction.  Moreover,  a  common  carrier  who  undertakes  for 
himself,  to  perform  an  entire  service,  has  no  authority  to  con- 
stitute another  person  or  corporation  the  agent  of  his  con- 
signor or  consignee.  He  may  employ  a  subordinate  agency, 
but  it  must  be  subordinate  to  him,  and  not  to  one  who  neither 
employs  it,  nor  pays  it,  nor  has  any  right  to  interefere  with  it. 
If,  then,  the  Louisville  and  Nashville  Railroad  CJompany  was 
acting  for  these  defendants,  and  performing  a  service  for  them 
when  transporting  the  packages  they  had  undertaken  to  con- 
vey, as  we  think  must  be  conceded,  it  would  seem  it  must  be 
considered  their  agent  And  why  is  not  the  reason  of  the 
rule,  that  common  carriers  cannot  stipulate  for  exemption 
from  liability  for  their  own  negligence  and  that  of  their  ser- 
vants and  agents,  as  applicable  to  the  contract  made  in  these 
cases  as  it  was  to  the  facts  that  appeared  in  the  case  of  Hail" 
road  Co.  v.  Lockwood^  84  U.  S.  857.  The  foundation  of  the  rule 
is,  that  it  tends  to  the  greater  security  of  the  consignors,  who 
always  deal  wnth  such  carriers  at  disadvantage.  It  tends  to 
induce  greater  care  and  watchfulness  in  those  to  whom  the 
owner  intrusts  his  goods,  and  by  whom  alone  the  needful  care 
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can  be  exercised.  Any  contract  that  withdraws  a  motive  for 
such  care,  or  that  makes  a  failure  to  bestow  upon  the  duty 
assumed,  extreme  vigilance  and  caution  more  probable,  takes 
away  the  security  of  the  consignors,  and  makes  common 
carriers  more  unreliable.  This  is  equally  true,  whether  the 
contract  be  for  exemption  from  liability  for  the  negligence 
of  agencies  employed  by  the  carrier  to  assist  him  in  the  dis- 
charge of  his  obligations,  though  he  has  no  control  over  them, 
or  whether  it  be  for  exemption  from  liability  for  a  loss  occa- 
sioned by  the  carelessness  of  his  immediate  servant.  Even 
in  the  latter  case,  he  may  have  no  actual  control.  Theoreti- 
cally he  has ;  but  most  frequently  when  the  negligence  of  his 
servant  occurs,  he  is  not  at  hand,  has  no  opportunity  to  give 
directions,  and  the  negligent  act  is  against  his  will.  lie  is 
responsible  because  he  has  put  the  servant  in  a  place  where 
the  wrong  could  be  done.  It  is  quite  as  important  to  the 
consignor  that  the  subordinate  agency,  though  not  a  servant 
under  immediate  control,  should  be  held  to  the  strictest  care, 
as  it  is  that  the  carrier  himself  and  the  servants  under  his 
orders  should  be.  For  these  reasons  we  think  it  not  advisable 
to  construe  the  exceptions  in  the  defendants'  bill  of  lading 
as  excusing  them  from  liability  for  the  loss  of  the  packages 
by  fire,  if  caused  by  the  negligence  of  the  railroad  company 
to  which  they  confided  a  part  of  the  duty  they  had  assumed  :" 
Biink  V.  Express  Co.,  98  U.  S.  181-183. 

This  latter  decision,  which  we  regard  eminently  sound  in 
reason  and  in  law,  lays  down  the  doctrine  that  controls  the 
case  before  us.  There  the  undertaking  of  the  express  com- 
panies w*as  to  carry  certain  money  from  New  Orleans,  Louis- 
iana, to  Louisville,  Kentucky,  and  deliver  it  to  a  certain 
broker  in  the  latter  city.  The  express  messenger  placed  the 
packages  of  money  in  an  iron  safe,  and  the  latter  in  the  ex- 
press car,  for  transportation  to  destination.  Thus  situated, 
the  money  was  transported  over  difterent  lines  of  railroad, 
and  while  being  carried  over  the  Louisville  and  Nashville 
Company's  line,  a  trestle  gave  way,  in  the  night-time,  pre- 
cipitating the  express  car,  which  was  then  burned,  together 
with  the  money.  The  express  messenger,  who  accompanied 
the  money,  was  rendered  insensible  by  the  fall  and  continued 
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80  until  the  destruction  was  oomplete.  Thereafter  the  broker 
sued  the  express  companies  in  the  United  States  Circuit 
Court,  for  the  loss  of  the  money.  To  these  suits,  the  express 
companies  interposed  the  stipulation  against  liability  for  the 
loss  caused  by  fire,  contained  in  their  bills  of  lading,  as  a  com- 
plete defence.  The  Court  charged  the  jury  that  such  stipula- 
tion relieved  the  defendants  from  the  loss,  if  they  and  their 
messenger  were  without  fault  or  neglect ;  and  further,  that  it 
was  not  material  to  inquire  whether  or  not  the  accident  re- 
sulted from  the  negligence  of  the  railroad  company  and  its 
agents.  In  other  words,  the  instruction  was,  that  the  defen- 
dants were  liable  for  the  consequences  of  their  own  negligence 
only,  and  not  for  a  loss  brought  about  by  the  negligence  of 
the  railroad  company.  That  instruction  was  disapproved, 
and  the  contrary  doctrine  announced  in  the  language  we  have 
quoted  somewhat  at  length.  There,  the  contract  was  for 
through  transportation,  in  which  the  defendants  were  obliged 
to  use  the  vehicles  and  railroad  lines  of  others ;  so  it  is  here. 
There,  the  defendants  made  their  own  employment  of  the 
railroad  companies,  and  paid  them  for  their  services ;  so  it  is 
here.  There,  the  defendants  produced  a  special  contract,  and 
by  reason  of  it  claimed  that  they  were  not  liable  for  a  loss 
proceeding  from  the  negligence  of  the  railroad  company ;  and 
BO  it  is  in  the  case  before  us.  There,  the  railroad  company 
was  held  to  be  the  agent  of  the  defendants,  and  for  the  con- 
sequences bf  its  negligence  they  were  adjudged  to  be  liable. 
We  so  hold  and  adjudge  here.  A  similar  question  was  made 
before  the  Supreme  Court  of  Illinois  in  1879.  Goods  in- 
trusted to  an  express  company  for  transportation  were 
destroyed  by  fire,  while  in  transit  upon  a  railroad.  The  Court 
said :  *^  But  admitting  the  conditions  in  the  receipt  were 
nnderstandingly  assented  to  by  the  shippers,  and  became  a 
binding  contract  between  the  parties,  still  defendants  would 
be  liable  for  the  full  value  of  the  goods,  if  the  loss  was  owing 
to  the  negligence  on  the  part  of  the  railroad  company.  An 
express  company,  choosing  such  a  corporation  to  do  its  busi- 
ness, will  be  chargeable  to  the  same  extent  for  the  negligence 
of  the  agent  employed,  as  if  the  contract  was  primarily  with 
such  agent,  on  the  well-recognized  principle  that  for  culpable 


BLOCK  o.  MSRCHANTS'  DESPATCH  TRANSPORTATION  CO.    565 

defects  in  carriages  used  by  common  carriers,  the  law  makes 
the  carrier  responsible:"  Boscomtz  v.  Express  Co.^  98  111. 
628 ;  s.  c.  84  Amer.  £ep.  197.  To  the  same  effect  is  Christen- 
son  V.  Express  Cb.,  15  Minn.  270  (Oil.  208).  See,  also,  Trans- 
poriation  Co.  ▼.  Oil  Co.,  68  Pa.  St  14. 

It  is  to  be  observed  that  all  these  decisions,  from  which  we 
have  made  quotations,  were  made  in  cases  against  express 
companies,  whose  messengers  accompany  their  freight,  and 
not  in  cases  against  despatch  companies,  which  have  no  such 
messenger ;  but  the  doctrine  therein  announced,  as  we  under- 
stand it,  is  not  made  to  depend,  in  any  sense,  upon  the  pres- 
ence of  the  messenger.  The  holding  is,  that  the  express 
company  is  responsible  for  the  negligence  of  the  other  carrier 
upon  whose  line  the  loss  or  damage  may  occur,  not  because  the 
messenger  is  with  the  goods  at  the  time,  but  because  the  other 
carrier  is  the  agent  of  the  express  company.  Express  compa- 
nies and  despatch  companies  alike  use  the  conveyances  of 
others  in  the  performance  of  their  respective  contracts  with 
their  respective  customers ;  and  they  have  precisely  the  same 
relation  to  those  whose  conveyances  they  so  use.  It  is  in  this 
view  that  we  regard  those  decisions  applicable  in  this  case ; 
and  it  is  for  this  reason  just  stated,  that  the  text  writers  class 
express  companies  and  despatch  companies  together.  This  is 
not  like  the  case  of  a  shipment  over  several  connecting  lines 
of  railroad,  when  the  company  first  receiving  the  goods, 
makes  the  contract  for  itself  and  others,  and  stipulates  that 
liability  shall  fiill  alone  upon  the  particular  line  in  whose  cus- 
tody the  goods  may  be  when  the  loss,  if  any,  may  be  suffered. 
There,  the  company  first  receiving  the  goods  is  in  fact  and  by 
the  contract,  a  common  carrier  for  only  a  part  of  the  route,  to 
the  end  of  its  own  line.  Here,  the  defendant  is  in  fact  and 
by  the  contract,  a  common  carrier  for  the  whole  route,  from 
point  of  shipment  to  destination.  There,  that  company  lim- 
its itself  to  the  faithful  performance  of  duty  as  a  common 
carrier,  only  while  the  goods  may  remain  upon  its  line  and  un- 
til delivered  to  the  one  next  succeeding.  To  that  extent,  and 
for  that  distance,  but  no  further,  does  it  hold  itself  out  to  the 
consignor  as  a  common  carrier.  For  the  balance  of  the  route, 
.  it  acts  only  as  agent  of  the  other  lines.    Here,  the  defendant 
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holds  itself  out  to  the  consignor  as  a  common  carrier  for  the 
whole  route,  and  in  ita  own  name,  and  for  itself,  as  princii>al 
and  not  as  agent  of  any  one,  conti*acts  to  furnish  the  necessary 
means  of  transportation  uf»on  every  part  of  the  entire  journey. 
The  duty  of  transportation  is  divided  into  several  parts,  and 
each  company  stands  as  an  independent  carrier,  bound  only 
for  safe  carriage  over  its  own  line,  and  prompt  delivery  to 
the  next  in  succession,  or  to  the  consignees ;  but  it  is  released 
from  liability  only  while  the  goods  may  be  in  custody  of 
other  lines.    Here,  the  defendant  undertakes  the  whole  trans* 
portation  upon  its  own  responsibility ;  and,  owning  no  rail- 
road itself  for  any  part  of  the  route,  it  employs  such  lines  of 
others  as  it  sees  fit  to  use.    In  making  the  contract  with  the 
consignors,  it  acts  for  itself  alone ;  and  in  making  the  neces- 
sary sub-contracts  with  such  railroad  lines  as  it  chooses  to  em- 
ploy for  assistance  in  the  performance  of  its  undertaking  with 
the  consignor,  it  again  acts  for  itself,  and  no  one  else.    And 
though  it  thus  assumes  for  itself  the  duty  of  through  trans- 
portation, and  selects  its  own  agencies,  it  nevertheless  at- 
tempts to  exempt  itself  absolutely  from  all  accountability  for 
any  loss  that  may  occur  during  any  part  of  the  entire  transit. 
There,  the  company  first  receiving  the  goods  and  making 
the  contract  for  itself  and  other  companies,  leaves  each  an- 
swerable, under  the  law,  for  any  loss  upon  its  own  line,  the 
same  as  if  no  special  contract  were  made ;  and  stipulates  only 
for  exemption  from  liability  for  loss  upon   other  lines — a 
liability  which  it  could  not  in  any  event  be  compelled  to  as- 
sume against  its  will.     Here,  the  defendant  leaves  itself 
accountable  for  no  loss  whatever  which  may  happen  on  any 
part  of  the  journey ;  but,  by  throwing  the  whole  burden  upon 
the  railroad  lines,  its  agents,  it  seeks  to  relieve  itself  abso- 
lutely from  even  a  possibility  of  responsibility,  on  its  own 
part,  for  any  loss  on  any  line.    If  loss  be  occasioned  upon  the 
first  hue,  or  upon  the  last  line,  or  upon  any  intermediate  line, 
the  result  is  the  same  to  the  defendant ;  it  has  positive  exemp- 
tion from  accountability  in  each  and  every  instance,  if  its 
stipulation  be  sustained.    It  assumes  the  duty  and  receives 
the  compensation  of  a  common  carrier,  but  tries  to  throw  oif 
all  responsibility  attaching  to  that  relation  and  character. 
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There,  the  contract  ia  reasonable,  nncl  therefore  lawful ;  here, 
it  is  unreasonable,  and  thererure  unlawful. 

Manifestly  no  one  of  several  connecting  lines  of  railroad 
would  be  permitted  to  contract  against  accountability  for  a 
loss  upon  its  own  line ;  and  for  the  same  obvious  reasons  this 
defendant,  which  makes  such  lines  its  agents  and  its  own  for 
the  purposes  of  this  transportation  as  between  it  and  the 
owner  of  the  goods,  should  not  be  allowed  to  protect  itself 
behind  the  stipulation  presented  in  this  case ;  otherwise  all 
common  carriers,  in  the  law,  which  use  the  conveyances  of 
others  in  the  transportation  of  their  freight  and  performance 
of  their  contracts  with  their  customers,  may,  by  agreement, 
completely  annihilate  their  common-carrier  liability,  and  revo- 
lutionize i;he  wholesome  rule  of  law  hitherto  prevailing  upon 
that  subject 

Owing  to  the  vast  scope  and  importance  of  the  subject,  the 
Courts  and  text  writers  have  devoted  much  time  and  space 
to  the  discussion  of  the  power  and  right  of  connecting  rail- 
road companies  to  limit  and  extend  their  common-law  lia- 
bility as  common  carriers  within  and  beyond  the  termini  of 
their  respective  lines.  All  authorities  are  now  agreed,  we 
believe,  in  holding  that  the  first  of  a  number  of  successive 
companies  rendering  service  in  the  carriage  of  freight  between 
distant  points,  may  so  bind  itself  to  deliver  goods  beyond  the 
terminus  of  its  own  line,  as  to  become  responsible  for  their 
safe  carriage  through  the  entire  journey.  But  with  respect 
to  what  is  necessary  to  constitute  such  a  contract,  the  English 
and  American  authorities  are  quite  inharmonious.  The  Eng- 
lish rule  is  that  the  receipt  of  goods  marked  for  a  given  point 
without  a  positive  limitation  of  responsibility,  affords  prima 
facie  evidence  of  an  undertaking  on  the  part  of  the  carrier  to 
safely  transport  them  to  their  destination,  whether  within  or 
beyond  the  limits  of  its  own  line ;  while  in  America,  most  of 
the  Courts  regard  each  company  as  liable  in  the  common-car- 
rier capacity,  only  for  the  extent  of  its  own  line,  unless  there 
be  a  special  contract  to  the  contrary.  The  latter  may  be 
stated  to  be  the  American  rule,  though  some  of  the  States, 
Tennessee  among  the  number,  have  adopted  the  English  rule 
as  more  consonant  with  sound  reason  and  public  policy: 
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Bchouler,  Bailm.  (ed.  1887)  §§  598-598,  inclusive ;  Lawson, 
Cont  §§  285-240,  iuclasive ;  Redf.  Carr.  §§  190-197 ;  Hutch. 
Carr.  §§  145-149, 151, 152 ;  ItaUroad  Co.  v.  Campbett,  7  Heisk. 
253 ;  ItaUroad  Co.  ▼.  ItogerSj  6  Id.  148 ;  Bailroad  Co.  ▼.  McK^ 
weej  Id.  208 ;  Bailroad  Co.  v.  Weaver j  9  Lea,  88.  It  is  like- 
wise  well  settled  that  a  common  carrier  is  not  bound  in  law 
to  transport  goods  beyond  its  terminus,  and  that  it  may 
therefore  lawfully  stipulate  that  it  shall  not  be  liable  for  loss 
after  the  goods  have  passed  beyond  the  limits  of  its  own  line 
and  upon  the  line  of  another :  Schouler,  Bailm.  §  608 ;  Law- 
son,  Cont  §  286  ;  Bailroad  Co.  v.  Brumley^  5  Lea,  401 ;  DiU 
lard  V.  Bailroad  Co.,  2  Id.  288 ;  Bailroad  Co.  r.  HoUoway,  9 
Baxt  188 ;  Bailroad  Co.  v.  CampbeU,  7  Heisk.  257.  But  it  is 
readily  seen  that  this  case  is  not  controlled  by  either  of  those 
doctrines.  It  is  not  the  case  of  a  limitation  of  liability  to  the 
line  of  the  contracting  carrier,  nor  of  an  extension  of  respon- 
sibility beyond  the  limits  of  that  line ;  on  the  contrary,  it  is 
the  case  of  a  carrier  for  the  whole  route,  attempting  to  relieve 
itself  from  liability  upon  any  part  thereof,  because  it  has  no 
conveyance  of  its  own,  and  is  compelled  to  use  those  of  others, 
in  the  performance  of  its  contract  of  shipment  Declining  to 
lend  our  assistance  or  approval  to  such  an  effort,  we  hold  that 
the  defendant,  notwithstanding  its  stipulation,  is  responsible 
for  the  consequences  of  the  negligence,  if  any,  of  the  railroad 
companies  which  it  employed  in  the  transportation  of  the 
goods  sued  for,  such  companies  being,  to  all  intents  and  pur- 
poses, its  servants  or  agents,  as  between  it  and  the  plaintiff. 
There  is  no  positive  proof  that  the  loss  resulted  from  the 
negligence  of  any  one.  But  such  proof  is  npt  necessary  to 
entitle  plaintiff  to  a  recovery ;  for  ^  when  goods  in  the  cus- 
tody of  a  common  carrier  are  lost  or  damaged,  the  presump- 
tion of  law  is  that  it  was  occasioned  by  his  de&ult,  and  the 
burden  is  upon  him  to  prove  that  it  arose  from  a  cause  for 
which  he  was  not  responsible :"  Lawson,  Cont.  §  245 ;  Hutch. 
Carr.  §  769^;  Schouler,  Bailm.  §  489 ;  Bailroad  Co.  v.  HoOoway, 
9  Baxt.  188 ;  DiUard  v.  Bailroad  Cb.,  2  Lea,  296 ;  Thinspar- 
taiion  Co.  v.  Oil  Co.,  68  Pa.  St  14. 

The  defendant  assigns  as  additional  error,  the  action  of  the 
Court  below  in  giving  to  the  jury  certain  instructions  and  in  re- 
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fusing  certain  requests  for  instructions  with  respect  to  what  was 
necessary  to  constitute  the  bill  of  lading,  a  contract  between 
the  parties.  Beferring  to  the  bill  of  lading  and  the  stipula- 
tion therein,  which  we  have  already  quoted  and  considered, 
his  Honor,  the  trial  judge,  said  to  the  jury :  *^  It  is  not  a  con- 
tract between  the  parties  unless  you  find  that  there  is  evidence 
establishing  that  plaintiffs  agreed  to  that  stipulation.  Before 
the  stipulation  in  the  bill  of  lading  would  be  binding  on  the 
plaintiifs,  it  would  be  necessary  for  the  defendant  to  show 
that  plaintiffs'  attention  had  been  called  to  it,  and  that  they 
expressly  or  impliedly  assented  to  it ;  the  &ct  that  they  ao> 
cepted  the  bill  of  lading  from  the  defendant,  kept  possession 
of  it  without  objection,  and  introduced  it  in  evidence,  would 
not  be  sufficient,  in  my  opinion/'  This  charge  is  in  accord 
with  the  uniform  holding  of  the  Supreme  Court  of  Illinois, 
which  requires  the  carriers  to  show  affirmatively  that  the 
restrictions  of  liability  claimed  by  it  were  in  fact  known  and 
assented  to  by  the  shippers:  Boscowitz  v.  Express  Co.,  93  111. 
523  ;  Fidd  v.  Railroad  Co.^  71  Id.  458 ;  Express  Co.  v.  Haynes^ 
42  Id.  89 ;  but  it  is  contrary  to  the  great  weight  of  American 
and  English  decisions,  which  hold  that  the  fair  and  honest 
acceptance  of  a  bill  of  lading  without  dissent  raises  a  pre- 
sumption that  all  limitations  contained  therein  were  brought 
to  the  knowledge  of  the  shipper,  and  agreed  to  by  him :  8 
Woods,  Ry.  Law,  note  2,  pp.  1577, 1578 ;  liawson,  Cont  §  102*; 
Hutch.  Carr.  §  239 ;  Schouler,  Bailm.  §§  464,  465  ;  Railroad 
V.  BrumUy,  5  Lea,  404 ;  DiUard  v.  Railroad  Co.,  2  Id.  294. 
The  requests  for  instructions  were  in  substantial  conformity 
to  the  rule  as  announced  by  this  Court  in  the  last  two  cases 
mentioned.  This  action  of  the  Court  in  giving  the  jury  im- 
proper instruction  upon  the  one  hand  and  in  refusing  to  give 
proper  instruction  upon  the  other,  would  ordinarily  be  fatal, 
and  afford  ground  for  reversal ;  but  it  is  not  so  in  this  case, 
because  the  error  is  immaterial.  The  matter  in  hand  was  the 
stipulation  through  which  the  defendant  sought  to  protect 
itself  against  liability.  It  has  already  been  seen  that  the 
Court  was  right  in  telling  the  jury  that  such  stipulation, 
though  contained  in  the  contract,  was  invalid,  because  unrea- 
sonable and  against  public  policy.    Therefore  any  error  with 
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reference  to  what  was  necessary  to  make  it  a  contract,  was 
clearly  immaterial.  Being  immaterial,  a  reversal  cannot  be 
predicate  upon  it :  Myers  y.  Bank^  3  Head,  381 ;  Bedmond 
V.  Bowlesj  5  Sneed,  547 ;  Patterson  v.  Headj  1  Lea,  664. 

Affirmed. 

FoLKES,  J.,  dissented. 


The  Power  of  Expnu  Compamei  te 
LimU  their  Liabilitj/  a»  Comnum  Car- 
riere. 

The  defendant  in  the  principal  case, 
the  Merchants'  Despatch  Transporta- 
tion Company,  is  practicall/  a  freight 
express  company.  Like  an  express 
company,  it  is  an  independent  organ- 
isation, owning  its  own  cars,  and 
contracting,  on  the  one  hand,  with 
indiyidoals  to  carry  their  property, 
and,  on  the  other  hand,  with  rarioos 
common  carriers  for  the  transportation 
of  the  property  it  has  so  undertaken 
to  carry :  Hadley,  R.  R.  Transporta- 
tion, p.  80.  Most  fiui-freight  lines 
are  merely  an  association  or  partner- 
ship of  connecting  carriers  for  the 
carriage  of  through  freight,  and  hare 
no  real  existence  apart  from  the  car- 
riers of  which  the  association  is  com- 
posed :  Hadley,  R.  R.  Transportation, 
pp.  88  and  >89 ;  Block  ▼.  Deepatdi 
Co,,  21  Am.  k  Eng.  R.  R.  Cas. 
1.  The  Merchants'  Despatch  Trans- 
portation Company  is  an  exception. 
As  above  stated  it  has  a  separate,  in- 
dependent existence,  distinct  from 
that  of  the  common  carriers  doing  its 
transportation,  and  differs  from  an 
express  company  chiefly  in  the  nature 
and  amount  of  fr^ht  it  transports. 
For  the  purpose  of  this  note,  then, 
the  decision  in  the  principal  case  may 
be  treated  precisely  as  if  the  defend- 
ant had  been  an  express  company. 
The  case  may  be  regarded  as  an 
authority  that  an  express  company 
cannot  by  special  contract  so  limit  its 
common  carrier  liability  as  to  exempt 


itself  frtxn  liability  for  loss  or  damage 
resulting  from  the  negligence  of  the 
common  carriers,  which  it  engages  to 
effect  the  transportation  of  goods 
which  it  has  undertaken  to  carry,  or 
resulting  from  the  negligence  of  the 
seryants  of  such  common  carriers. 

This  proposition  of  law  must  be 
taken  as  conclusirely  established  by 
the  authorities  :  BeaJc  of  Kentuekg  t. 
Adams  Expreu  Co.^  93  U.  8.  174; 
Christtneon  t.  American  Expreet  Co,^ 
15  Minn.  270 ;  BoeoowUz  t.  Adams  Ex- 
press Cb.,  93  III.  523 ;  Muser  v.  Ameri- 
can Express  Cb.,  U.  8.  Circ.  Ct.  8. 
Dist.  N.  Y.  Jan.  24,  1880,  1  Fed.  R. 
382;  CineinmUi,  etc.  R.  R.  Co.  t. 
Ihntius,  19  Ohio  8t.  221 ;  Galveston, 
etc,  R,  R.  Co,  ▼.  Allison,  12  Am.  & 
Eng.  R.  R.  Cas.  28.  Inasmuch,  how- 
erer,  as  it  was  not  established  without 
dissent,  and  as  the  basis  upon  which 
it  rests  is  not  altogether  clear,  it  has 
been  thought  desirable  to  examine 
the  authorities  upon  the  point  in 
chronological  order,  with  the  view  of 
arriving  at  a  satisfisctory  explanation 
of  the  present  state  of  the  law. 

The  first  case  on  the  subject  is 
Hooper  T.  Wells,  Fargo  fr  Co.,  27  Cal. 
11 ;  8.  0.  5  Ambsicax  Law  Rboistbb, 
N.  8. 16.  In  that  case,  the  defendant, 
an  express  company,  engaged  to  carry 
for  the  plaintiff,  a  package  of  gold  dust 
worth  610,755,  from  Los  Angeles  to  San 
Francisco,  stipulating  not  to  be  liable 
except  as  forwarders,  nor  for  loss  or 
damage  arising  from  railroad,  ocean, 
or  river  navigation,  etc.  While  the 
package  was  being  conveyed  in  the 
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care  of  the  defendanta'  mesaenger  on 
a  tugboat,  on  which  it  was  to  be  car- 
ried to  the  Bieamer  for  San  Francisco, 
the  boiler  of  the  tug  exploded,  owing 
to  the  carelessnesa  of  the  engineer. 
The  messenger  was  killed  and  the 
gold  dust  lost.  The  defendants  did 
not  own  or  control  the  tugboat.  The 
Court  held  that  the  clause  providing 
that  the  defendants  should  be  liable 
onlj  as  forwarders,  did  not  make  the 
defendants  forwarders,  but  merelj 
fixed  the  degree  or  extent  of  the 
liability  which  thej  intended  to  as- 
sume. That  the  defendants  were 
common  carriers  with  a  liabilitj  the 
same  as  that  of  a  mere  forwarder  of 
goods.  But  forwarders  of  goods  are 
liable  for  losses  resulting  from  the 
negligence  of  their  servants  or  agents. 
The  engineer  of  the  tug  was  the  agent 
or  servant  of  the  defendants,  and, 
therefore,  the  clause  in  question 
did  not  exonerate  the  defendants  from 
the  loss,  since  it  was  caused  bj  the 
''negligence  of  the  engineer*'  in  per- 
mitting or  causing  the  boiler  to  ex- 
plode. This  case  was  annotated  hy 
Judge  Rkofibld,  5  Axbrican  Law 
Reoistbr,  N.  S.  30.  He  says :  "  The 
proposition  that  such  a  restrictive 
clause,  to  the  extent  that  the  ex- 
press company  are  only  to  be  re- 
sponsible as  'forwarders,*  could 
not  be  construed  as  exempting  the 
carrier  from  responsibility  for  loss 
caused  by  the  negligence  of  the 
employ^  on  a  steamboat,  owned  and 
controlled  by  other  parties  than  the 
carrier,  but  ordinally  used  by  him  in 
his  business  of  carrier  as  a  means  of 
transportation  ;  and  that  in  such  case 
the  employ^  of  the  steamboat  are, 
in  legal  contemplation,  the  servants 
of  the  carrier,  seems  not  susceptible 
of  much  question."  Nevertheless, 
the  case  of  Hooper  v.  WelU,  Fargo  ^ 
Co.  was  shortly  after  vehemently 
attacked  in  a  leading  article  in  the 
Vol.  XXXVL— 74 


Law  Etoistbs  (5  Amsricait  Law  Rao- 
ifTBS,  449  and  513),  the  *ef  point 
of  attack  being  the  assumption  on  the 
part  of  the  Court  that  the  engineer  of 
the  tugboat  was  the  defendants'  ser- 
vant or  agent.  The  writer  denied 
that  the  engineer  was  in  any  sense 
the  servant  or  agent  of  the  express 
company.  He  says  that  it  might  with 
equal  propriety  be  urged  that  the 
driver  of  an  omnibus,  who  runs  over 
a  child,  is  the  servant  of  a  passenger 
riding  inside.  The  defendants  ex- 
pressly stipulated  that  their  liability 
should  be  only  that  of  a  forwarder. 
Now  a  forwarder  is  only  responsible 
for  care  in  selecting  suitable  convey- 
ances, and  that,  therefore,  the  defen- 
dants' responsibility,  as  far  as  the 
transportation  by  tugboat  was  con- 
cerned, was  limited  to  selecting  a 
suitable  tugboat  (and  there  was  no 
evidence  to  show  that  the  tugboat  in 
question  was  not  suitable),  and  that 
the  defendants  were  entirely  exempted 
frt>m  all  liability  for  the  negligence 
of  the  officers  in  operating  the  tug. 
The  writer  lays  down  the  general  pro- 
position, that  express  companies  may 
exempt  themselves  from  liability  for 
the  negligence  of  employ^  of  rail- 
roads and  steamboats,  which  they 
hire  to  do  their  carrying  for  them,  on 
the  ground  that  such  employes  are 
not  the  employes  of  the  express  com- 
panies, and  that,  hence,  the  rule  pro- 
hibiting a  carrier  from  contracting 
for  exemption  from  the  consequences 
of  the  negligence  of  his  employte, 
does  not  apply.  He  defends  this 
proposition  on  the  ground  that  the 
express  carriers  do  not  and  cannot 
control  the  employes  of  the  railroads 
or  steamboats. 

Another  writer  (5  American  Law 
Reoistbr,  N.  S.  648)  goes  so  far  as  to 
hint  that  express  companies  are  not 
common  carriers,  and  should  be  ex- 
empted from  liability  for  the  negli- 
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applj  eqnalljr  to  snoh  cases  as  it  does 
to  contracts  for  carriage  upon  the 
carrier's  own  road:'*  GaivetUm,  tie. 
R.IL.C0.  T.  AUimm^  12  Am.  &  Bng. 
R.  R.  Cas.  28. 

In  Maek^  t.  Railway  Co,,  2  Bzch. 
415,  the  fMts  were  as  follows :  It  was 
proTided  hf  Act  of  Parliament  that 
common  carriers  shoold  not  be  liable 
for  the  lites  of  parcels,  unless  their 
Talae  were  disclosed  and  an  insurance 
price  paid;  it  was  provided,  in  the 
Act,  howerer,  "  that  nothing  in  this 
Act  shall  be  deemed  to  protect  anj 
mail  contractor,  stage-coach  proprietor, 
or  other  common  carrier  for  hire,  from 
liability  to  answer  for  loss  or  i^Joiy 
to  anj  goods  or  articles  whatsoerer, 
arising  from  the  felonious  acts  of  anj 
coachman,  guard,  book-keeper,  porter, 
or  other  serrant  in  his  or  their  em- 
plojr."  The  plaintiff  delirered  a 
parcel  to  the  defendant  railroad  com- 
pany to  be  carried  to  Bunhill-road, 
London.  The  railroad  contracted 
with  Chaplin  k  Home  to  cany  goods 
for  it  in  London.  The  plaintiff's  par- 
cel was  stolen  b/  Johnson,  a  porter 
emplojed  bj  Chaplin  k  Home,  who 
had  been  intrusted  with  the  goods, 
to  convey  them  to  the  place  to  which 
they  were  addressed.  Although 
Chaplin  k  Home  were  independent 
contractors  and  Johnson  was  their 
servant  and  not  that  of  the  road,  it 
was  held  thai  Johnson  was  a  servant 
tn  cAs  employ  of  the  de/emlttnt,  within 
the  meaning  of  the  Act,  he  being  a 
servant  engaged  in  doing,  in  behalf  of 
the  company,  the  work  of  transportsr 
tion  it  had  undertaken.  The  Court 
say  that  the  Act  is  to  be  construed 
very  liberally,  and  their  construction 
of  it  would  indeed  appear  to  be  liberaL 

PoLLocK„  C.  B.,  says:  "I  am  of 
opinion  that  this  liability  cannot  be 
disposed  of  by  the  introduction  of  the 
term  'agent,'  or  by  giving  a  prin- 
cipal name  to  the  employment  of  any 


one  'employed  to  discharge  the  duty 
undertaken  by  the  carrier.  In  the 
case  which  was  put  in  the  course  of 
the  argument,  where  a  carrier  confines 
himself  to  receiving  goods  and  making 
contracts  for  their  carriage  and  avails 
himself  of  a  sub-contract  to  transfer 
to  some  one  else  the  whole  duty  which 
he  has  undertaken  to  perform,  I  think 
that  ail  the  parties  who  come  in  under 
that  subsequent  contract,  whether 
directly  or  by  sub-ooutract,  I  think 
that  all  the  parties  actually  employed 
in  doing  the  work  which  the  carrier 
undertook  to  do,  either  by  himself  or 
by  his  servants,  are  his  servants 
within  the  meaning  of  the  eighth  seo- 
tfon  of  the  Act  in  question." 

RoLTi,  B.,  says,  construing  the  pari 
of  the  Act  given  above  in  quotation 
marks :  "  I  think  a  very  large  con- 
struction ought  to  be  given  to  these 
words ;  they  must  be  taken  to  mean 
the  book-keepers,  porters,  or  other 
servants  actually  employed  to  do  what 
the  carrier  has  undertaken  to  do." 

Platt,  B.,  says :  *'  Any  person  em- 
ployed hf  a  carrier  to  perform  the 
contract  into  which  he  enters,  is  a 
servant  in  the  employ  of  the  carrier, 
within  the  true  meaning  of  the 
sUtute." 

We  have  now  examined  all  the 
authorities  (so  for  as  the  writer 
knows)  upon  the  subject  under  dis- 
cussion. Several  distinctions  are  to 
be  noted.  Virsi,  although  it  is  gene- 
rally sUted  in  all  of  these  authorities 
that  the  express  company  is  respon- 
sible for  the  nagUgenoe  of  the  servants 
of  railroads  or  other  carriers  it  em- 
ploys, this  point  is  actually  involved 
in  only  three  of  them:  Booper  v. 
Welli,  Faargo  f-  Co.,  CkriMUnmm  v.  £r- 
preu  Co,,  and  Mmier  v.  Exprtu  Ccm- 
pony.  In  Bank  of  Kmitmcky  v.  Adam 
Erpreu  Co,,  and  BoteomU  v.  Expreu 
Co,,  the  negligence  was  not  on  the 
part  of  servants  or  employte  of  the 
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roid,  bat  of  the  roid  itself ;  in  the  one 
case,  in  having  an  luaufflcieni  bridge, 
in  the  other,  in  not  having  proper 
platforms  to  its  cars.  The  distinction 
is  important,  and  for  this  reason.  The 
railroads  are  undonbtedly  to  be  re- 
garded as  agents  of  the  express  oom- 
panj  in  transporting  property  for  it. 
Hence,  in  all  jurisdictions  where  the 
rnle  prevails  that  a  common  carrier 
ean  not  stipulate  against  the  oonse- 
qnences  of  the  negligence  of  his  own 
servants  or  agents,  the  strict  and 
literal  terms  of  the  rnle  would  pre- 
vent an  express  company  from  ex- 
empting itself  hf  stipulation  from 
loss  through  the  negligence  of  the 
railroads  it  contracts  with.  Not  so, 
however,  where  the  express  oompanj 
seeks  to  exempt  itself  from  loss  aris- 
ing from  the  negligence  of  the  em- 
ployes or  servants  of  the  railroad* 
Here  the  servants  or  employes  are 
those  of  the  road,  and  not  those  of  the 
express  company,  and  hence  the  case 
does  not  Call  within  the  strict  pro- 
visions of  the  rule. 

Another  distinction  to  be  observed 
is  this.  Some  of  the  cases  hold  that 
express  companies  cannot  exempt 
themselves  from  the  consequences  of 
the  negligence  of  the  railroads  or  their 
employ^,  while  other  cases  merely 
hold  that  the  given  stipulation  passed 
upon  in  the  case  was  not  strong 
enough  to  provide  such  exemption. 
All  the  cases  which  base  the  liability 
of  the  express  company  for  negligence 
of  employte  of  the  railroad  it  employs 
upon  the  general  rule  that  a  common 
carrier  cannot  exempt  himself  hy 
special  contract,  from  liability  for  the 
negligence  of  his  servants  or  agents, 


maintain  that  the  servant  of  the  rail- 
road is  also  in  some  sense  that  of  the 
express  company  as  well.  The  criti- 
cism of  this  position  in  the  leading 
article  in  Ths  Law  Rboistbr  seems 
entirely  Just.  The  servant  of  the 
railroad  is  not,  in  any  sense,  the  ser- 
vant of  the  express  company,  and 
the  refusal  to  permit  the  express 
company  to  exempt  itself  from  the 
consequences  of  his  negligence,  can- 
not reasonably  be  based  on  any 
assumption  that  he  is. 

Is  not  the  true  explanation  this  f 
That  the  same  principle  of  public 
policy  which  prohibits  a  common 
carrier  from  stipulating  for  exemption 
from  liability  from  loss  or  damage, 
arising  in  the  carriage  of  goods,  from 
the  negligence  of  his  servants  or 
agents,  demands  that  that  rule  should 
be  extended,  in  the  case  of  express 
carriers,  so  as  to  prohibit  them  from 
stipulating  against  the  consequences 
of  the  negligence,  not  only  of  their 
own  servants  or  agents,  but  of  those 
of  the  railroad  which  they  employ. 
This  explanation  is  hinted  at  in  the 
extract  frt>m  the  opinion  of  the  Court 
in  Btmk  of  KetUmcky  v.  AdamM  Eipreu 
Cempanjff  quoted  above.  It  is  true, 
that  the  language  of  the  judge  in  the 
English  case  of  Sfachu  v.  R,  Co,  is 
rather  against  this  explanation;  But 
it  seems  that  the  Court  there  gave  an 
unnatural  and  forced  construction  to 
a  statute,  to  make  it  fit  circumstances 
and  conditions  that  had  grown  up  since 
its  enactment.  With  as,  the  question 
is  not  one  of  construing  a  statute, 
but  of  applying  principles  of  law. 

LouiB  M.  Ghbblbt. 

Chicago,  111. 
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Supreme  Court  of  Pennsylvania. 

SEELEY  r.  WELLES. 

Where  a  person  a^reee  to  Uke  a  machine  and  try  it,  and,  if  it  works  to 
suit  him,  to  bny  it,  he  maj  reject  it,  though  his  objections  maj  seem  unrea- 
sonable to  others,  if  his  objection  is  made  in  good  faith  and  is  not  merely 
capricioua. 

Error  to  Common  Pleas  of  Bradford  County. 

Louis  *M.  Hall  and  /.  McIVierson  (  William  71  Davies  with 
them),  for  plaintiff  in  error. 

John  N,  Califf  and  H.  N.  Willianis  {Elsbree  ^  Williams  with 
them),  for  defendant  in  error. 

Clark,  J.  This  suit  was  brought  to  recover  the  first  in- 
stalment on  an  alleged  contract  for  the  sale  of  an  Osborne 
reaper  and  binder.  The  principal  controversy  arises  out  of  a 
disagreement  as  to  the  nature  and  terms  of  the  contract.  The 
plaintiff,  on  the  one  hand,  alleges  that  the  sale  was  absolute ; 
that  the  machine  was  to  be  set  up  and  tried,  and  was  to  work 
well,  that  it  was  put  upon  trial,  and  was  accepted  by  Seeley ; 
that  the  terms  of  the  contract  were  fixed,  and  the  time  and 
manner  of  payment  fully  agreed  upon.  The  defendant,  on  the 
other  hand,  maintains  that  he  was  to  try  the  machine,  and  if 
it  worked  to  suit  him,  and  he  could  use  it  satisfactorily  on 
his  land,  of  which  he  was  to  be  the  judge,  he  was  to  take  it 
upon  the  terms  agreed  upon ;  that  upon  trial  it  was  not  satis- 
factory, and  he  returned  it  to  Welles.  Both  parties  were  to 
some  extent  corroborated  by  other  witnesses,  but  the  testi- 
mony  was  contradictory  and  conflicting ;  and  it  was  for  the 
jury  to  determine  the  true  state  of  the  facts. 

In  the  general  charge  the  learned  judge  of  the  Court  below 
instructed  the  jury  as  follows :  "  If  you  believe  the  evidence 
on  the  part  of  the  plaintiff,  particularly  of  Espy  and  Bradley, 
as  to  what  occurred  at  the  hammock,  then  there  was  a  com- 
plete contract,  and  the  plaintiff  would  be  entitled  to  recover. 
If,  on  the  other  hand,  you  believe  the  evidence  on  the  part  of 
the  defendant,  that  he  was  to  take  the  machine  and  try  it, 
and  that  he  was  not  to  keep  it  unless  it  worked  to  his  satisfac- 
tion, then  the  plaintiff  cannot  recover,  provided  you  find  that 
the  machine  did  not  work  well,  and  that  he  had  reasonable  cause 
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to  be  dissatisfied  with  it.  But  if  the  machine  did  good  work, 
he  could  not  say,  ^  I  have  made  a  bad  bargain ;  I  am  not  sat- 
isfied,' and  return  the  machine.  In  other  words,  there  must 
have  been  a  reasonable  cause  for  his  dissatisfaction,  and  the 
returning  of  the  machine  must  have  been  in  good  faith.  *  *  ♦ 
There  is  a  great  disagreement  in  the  testimony  of  the  wit- 
nesses for  the  plaintiff  and  the  defendant,  upon  this  subject, 
and  you  will  have  to  determine,  from  all  this  evidence, 
whether  the  working  of  the  machine  was  such  as  to  give  Mr. 
Seeley  reasonable  cause  to  be  dissatisfied  with  it,  or  whether 
it  worked  well,  according  to  the  agreement  and  warranty,  as 
testified  to  by  the  plaintiff  and  his  witnesses.  You  will  now 
take  this  case  and  give  it  your  careful  consideration,  and  ren* 
der  such  a  verdict  as  will  do  justice  between  the  parties." 

In  this  instruction  of  the  Court  to  the  jury,  we  think  there 
was  error.  If  the  defendant's  theory  of  the  case,  on  the  facts, 
is  accepted,  it  is  plain  that  although  the  reaper  may  have 
worked  well  in  the  opinion  of  those  who  saw  it,  yet,  if  it  did  not 
w*ork  to  the  satisfaction  of  the  defendant,  he  was  not  obliged 
to  take  it ;  he  testifies  that  lie  told  Espy  he  would  not  take  the 
reaper  until  he  tried  it,  and  if  it  worked  to  suit  him,  and  his 
team  could  handle  it  on  his  farm,  he  would  buy  it,  and  that  he 
was  to  be  the  judge  of  this  himself.  He  complains  that  it 
was  too  heavy ;  that  it  weighed  nearly  200  pounds  more  than 
it  had  been  represented  to  weigh ;  that  his  horses  could 
not  haul  it ;  and  that,  in  his  judgment,  it  did  not  do  the  work 
well,  etc.  Ilis  objections  to  the  reaper  may  have  been  ill 
founded ;  indeed,  they  may  have  been  in  some  sense  unrea- 
sonable, in  the  opinion  of  others ;  yet  if  they  were  made  in 
good  faith,  he  had  a  right,  if  his  testimony  is  believed,  to  re- 
ject it.  If  he  wanted  a  machine  that  was  satisfactory  to 
himself,  not  to  other  people,  and  contracted  in  this  form,  upon 
what  principle  shall  he  be  bound  to  accept  one  that  he  ex- 
pressly disapproved  ? 

What  the  learned  CJourt  said  to  the  jury  on  this  point  was 
equivalent  to  saying  that  although  the  reaper  may  have  been 
wholly  unsatisfactory  to  the  defendant,  yet  if  the  jury 
thought  he  ought  to  have  been  satisfied,  he  was  bound  to 
take  it ;  whereas,  if  the  defendant's  testimony  is  true,  he  was 
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to  judge  of  the  merits  of  the  machine  himself,  not  the  by- 
standers, nor  tne  jury  ;  and  if  he  exercised  his  own  judgment, 
in  good  faith,  in  the  refusal  to  accept  it,  he  was  certainly  not 
bound  for  the  price. 

The  case  is  ruled  by  Singerly  v.  Thayer^  108  Pa.  St.  291,  where 
the  authorities  are  collected,  and  the  legal  principles  involved 
fully  discussed.  What  has  been  said  is  of  course  applicable 
to  the  case  only  in  the  event  that  the  jury  in  the  re-trial  of 
this  case*  shall  accept  the  defendant's  theory  as  the  correct  one ; 
for,  if  the  evidence  on  the  part  of  the  plaintilf  is  believed,  the 
contract  was  complete.  Upon  this  question,  as  we  have  said, 
the  testimony  is  conflicting.  We  have  purposely-  refrained 
from  any  discussion  of  the  £Eicts,  out  of  which  the  principles 
of  law  governing  the  case  arise,  fearing  that  any  reference  to 
the  testimony,  in  detail,  might  have  a  misleading  efiect.  It  is 
of  the  highest  importance,  in  such  a  case  as  this,  that  the  jury 
should  be  left  entirely  free  to  consider  and  determine  the  facts 
upon  their  own  judgment. 

The  judgment  is  reversed,  and  a  venire  Jdciaa  de  novo 
awarded. 


COITTRACT    TO  FrBlTUH   ABTICUBI  '' TO 

Satisfactioh." 

Where  a  person  undertakes  to 
mannfacture  an  article  or  delirer 
goods  which  he  guarantee*  shall  be 
satisfactorj  to  the  bujer,  the  pur- 
chaser is  sole  judge  whether  the 
article  is  satis&ctorj,  and  there  is  no 
remedj  left  for  the  seller,  where  the 
purchaser  is  not  satisfied:  McClure 
T.  Briggi,  58  Vt.  82. 

In  the  case  of  Silsbg  Mnnuf,  Co,  t. 
Chicago,  24  Fed.  Rep.  893,  the  Circuit 
Court  of  the  United  BUtes  (Dist.  Cal. 
Sept.  7,  1885)  sajs  :  **The  author- 
ities are  abundant  to  the  effeot  that 
upon  a  contract  containing  a  provision 
that  an  article  to  be  made  and  de- 
lirered  shall  be  satisfactorj  to  the 
purchaser  it  must  be  satisfactorj  to 
him,  or  he  is  not  required  to  take  it. 
It  is  not  enough  to  be  satisfied  with 
the  article ;  he  must  be  satisfied,  or 


he  is  not  bound  to  accept  it.  Such  a 
contract  may  be  unwise,  but  of  its 
wisdom  the  part/  so  contracting  is  to 
be  Judge ;  and  if  he  deliberatelj  enters 
into  such  an  agreement,  he  mu^t 
abide  hy  it.  To  this  effect,  IlaUuHe 
r.  Sutter  St.  R,  R.  Co.,  63  Cal.  575  ; 
Zaleski  r.  Clark,  44  Conn.  218 ;  s.  c. 
26  Am.  Rep.  446  ;  Brown  v.  Fotter, 
113  Mass.  136  ;  8.  c.  18  Am.  Rep. 
463  ;  AtcCarren  v.  MeXulty,  73  Mass. 
(7  Gray)  139  ;  Gituon  v.  Cranage,  39 
Mich.  49  ;  Wood  Reaping  Machine  Co. 
▼.  Smith,  60  Id.  565 ;  Heron  r.  Davis, 
3  Bosw.  (N.  Y.)  336;  Hoffman  v. 
Gallaher,  6  Daly  (N.  Y.)  42;  Gray 
V.  Centrtd  R.  R.  O^.,  11  Hun  (N.  Y.), 
70. 

Thus,  where  one  undertakes,  "  to 
satisfaction,"  to  make  a  suit  of 
clothes,  Brmcn  t.  Foster,  113  Mass. 
136  ;  8.  c.  18  Am.  Rep.  463 ;  to  fill  a 
particular  place  as  agent,   Ty/er  r. 
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Ame*,  6  Laos.  (N.  Y.)  280 ;  to  mould 
a  budt,  ZtiU'ifL'i  v,  C/aik',  M  Coiiii. 
21^  ;  8.  c.  2G  Am.  R«*p.  44i» ;  ur]Miiit  a 
jiortrait,  UibMtn  \'.  Cninatfe,  3U  Mich. 
4l»  ;  JJojfman  v.  Ualiakfr,  6  Daly  (N. 
Y.)42;  Moore  t.  6*tWir(ii,  43  liuii 
(N.  v.),  534:  he  may  not  unrcasoiiaMy 
exp«*ct  to  be  bound  by  the  opitiiou  of 
his  employer,  houestly  entertained  ; 
and  neither  the  opiioxite  party  nor 
the  jury  can  deeiile  that  he  ouglit  to 
be  satislied  with  the  article  made : 
J/<N)r(  V.  Goodirin,  43  II un  (N.  Y.), 
534.  See  Wood  Heaping  and  Mowing 
Machine  Co,  y.  Smith,  50  Mich.  5(>5* 

Thus,  it  has  been  held,  that  a  con- 
tract to  erect  a  patent  hydraulic  hoist, 
**  warranted  satistiactory  in  every  re- 
spect," constitutes  the  purchaser  sole 
judge  of  its  fitness,  and  does  not 
mean  that  it  should  be  such  as  wonld 
satisfy  other  persons,  or  that  the 
promisee  reasonably  ought  to  be  sat- 
isfied with  it :  Singerljf  v.  Thager,  108 
ra.  St.  291.  And  where  the  contract 
under  which  work  is  done  provides 
for  approval  by  a  third  l»arty,  no 
right  to  money  earmnl  or  cause  of 
action  accrues  until  that  party's 
certificate  is  procured  :  Kirldand  v. 
Moore,  40  N.  J.  Eq.  106;  Tetz  y. 
DutUrfitld,  54  Wis.  242;  Oakwood 
Retreat  A$9ociaiion  v.  Rathbone,  65 
Id.  177.  But  where  the  purchaser 
is  in  fact  satisfied,  but  fraudulently 
and  in  liad  faith  declares  that  he  is 
not  satisfied,  the  contract  has  been 
fully  ]H*r formed  by  the  vendor,  and 
the  purchaser  is  bound  to  accept  the 
article  :  Silsbg  Manuf,  Co,  v.  Chicago, 
24  Fed.  Rep.  893,  tupra.  Thus  it  was 
held  in  Lgnn  v.  Baltimore  (f  0.  B.  R, 
Co,,  00  Md.  404 ;  8.  c.  45  Am.  Rep. 
641,  that  on  a  contract  by  a  corpora- 
tion to  purchase  certain  goods  subject 
to  inspection  and  approval  by  its 
agent,  the  oorjmration  is  liable  if  the 
agent  fraudulently  or  in  bad  faith  dis- 
approves of  the  goods. 
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In  Connertimt,  in  the  case  of  ZnttMki 
T.  Clark,  44  Comi.  41K;  s.  r.  2(;  Am. 
Rep.  446,  where  a  sculptor  umlertouk 
to  furnish  a  bust  to  tin*  satisfaclion 
of  the  defemlant,  who  n^fumti  to  ac- 
cept the  work,  when  «loue,  though  in 
fact  a  fine  piece  of  workmanship,  tiie 
Supreme  Court  held  that  there  could 
be  no  recovery.  The  Court  say  :  **  A 
contract  to  produce  a  bust  iRTft'ct  in 
every  respect,  and  one  with  whicli  the 
defendant  ought  to  be  satisfied,  is  one 
thing :  and  undertaking  to  make  one 
with  which  she  will  Iw  satisfied  is 
quite  another  thing.  The  latter  can 
only  be  determined  by  the  defendant 
herself.  It  may  have  been  unwise  in 
the  plaintiff  to  make  such  a  contract, 
bat  having  made  it  he  is  bound  by 
it."  See,  also,  Gibson  v.  Cranage, 
39  Mich.  49  ;  Grag  v.  Central  R,  R, 
Co.  ofN.  J.,  11  Hun  (N.  Y.),  70. 

The  case  of  ZaltMhi  v.  Clark,  tujnra, 
is  foundi'd  upon  lirourn  v.  Foster,  113 
Mass.  136  ;  s.  c.  18  Am.  Rep.  463 ; 
MeCarren  v.  McNultg,  73  Mass.  (7 
Gray)  139. 

In  Massachusetts,  in  a  case  where 
the  plaintiff  undertook  to  nuiku  a 
bookcase  for  a  society,  which  was  to 
be  **to  the  satisfaction*'  of  the  ])n>si- 
dent,  the  Court  say :  **  It  may  be  tliat 
the  plaintiff  was  injudicious  or  indis- 
creet in  undertaking  to  labor  and 
furnish  materials  for  a  compensation, 
the  payment  of  which  was  made  de- 
pendent upon  a  contingency  so  hazard- 
ous or  doubtful  as  the  s«atisfactiou  of  a 
party  particularly  in  interest.  But 
of  that  he  was  the  sole  judge.  Against 
the  consequences  resulting  from  his 
own  bargain  the  law  can  afford  him 
no  relief:"  MeCarren  v.  McNultg,  73 
Mass.  (7  Gray)  139.  And  this  case 
was  subsequently  followed  in  Brown 
V.  Foster,  113  Mass.  139  ;  s.  c.  18  Am. 
Ren.  463,  where  the  court  say:  '*  Al- 
though the  compensation  of  the  plain- 
tiff for  valuable  service  and  materials 
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may  thus  be  dependent  npon  the 
caprice  of  another  who  unreasonably 
refuses  to  accept  the  articles  manu- 
factured, jet  he  cannot  be  relieved 
from  the  contract  into  which  he  has 
ToiuntariljT  entered." 

In  Michigan,  in  the  case  of   Wood 
Reaping  and  Mouring  Maduns  Co.  y« 
Smith,  50  Mich.  565,  which  was  a  suit 
for  the  contract  price  of  a  machine 
warranted  to  be  satisfactory  to  the 
defendant,  it  was  held  that  *<  a  stipu- 
lation in  a  contract  of  sale  that  it  shall 
be  of  no  effect  unless  the  goods  are 
satisfactory,  is  to  be  construed,  accord- 
ing to  the  circumstances,  as  reserring 
to  the  promisor  the  absolute  right  to 
reject  them  without  giving  any  reason, 
or  as  binding  him  to  decide  on  fair 
and  reasonable  grounds.    In  one  case, 
his  conclusion    cannot  be  reviewed, 
but  it  can  be  in  the  other."    The 
Court  say  that  *'  the  cases  where  the 
parties  provide  that  the  promisor  is 
to  be  satisfied,  or  to  that  etTect,  are  of 
two  classes ;  and  whether  the  parti- 
cular case  at  any  time  fsUs  within  the 
one  or  the  other  must  depend  on  the 
special  circumstances,  and  the  ques- 
tion must  be  one  of  construction.    In 
the  one  class,  the  right  of  decision  is 
completely  reserved  to  the  promisor, 
and  without  being  liable  to  disclose 
reasons  or  account  for  his  course ;  and 
all  right  to  inquire  into  the  grounds 
of  his  action  and  overhaul  its  deter- 
mination is  absolutely  excluded  from 
all  tribunals.    It  is  sufficient  for  the 
result  that  he  willed  it.    The  law  re- 
gards the  parties  as  competent  to  con- 
tract in  that  manner,  and  if  the  fiscts 
are  sufilcient  to  show  that  they  did 
so,  their  stipulation  is  the  law  of  the 
case.    The  promisee  is  excluded  from 
setting  up  any  claim  for  remuneration, 
and  is  likewise  debarred  from  ques- 
tioning the  grounds  of  decision  on  the 
part  of  the  promisor,  or  the  fitness  or 
propriety  of  the  decision  itself.    The 


cases  of  this  class  are  generally  such 
as  involve  the  feelings,  taste,  or  sensi- 
bility of  the  promisor,  and  not  those 
gross  considerations  of  operative  fit- 
ness or  mechanical  utility  which  are 
capable  of  being  seen  and  appreciated 
by  others.    But  this  is  not  always  so. 
It  sometimes  happens  that  the  right  is 
ftiUy  reserved  where  it  is  the  chief 
ground,  if  not  the  only  one,  that  the 
party  is  determined  to  preserve  an 
unqualified  option  and  is  not  willing 
to  leave  his  freedom  of  choice  exposed 
to  any  contention,  or  subject  to  any 
contingency.    He  is  resolved  to  per- 
mit no  right  in  any  one  else  to  judge 
for  him,  or  to  pass  on  the  wisdom  or 
unwisdom,  the  justice  or   injustice, 
of  his  action.    Such  is  his  will.    He 
will  not  enter  into  any  bargain  upon 
the  condition  of  reserving  the  power 
to  do  what  others  might  regard  as 
reasonable.    The  following  cases  suf- 
ficiently illustrate  the  instances  of 
the  first  class :  Zs/edb'  v.   Clark,  44 
Conn.  218 ;  s.  c.  26  Am.  Rep.  446 ; 
Bnmm  v.  Foster,  113  Mass.  136 ;  a.  c.  18 
Am.  Rep.  463 ;  McCarren  v.  A/cAV/jr, 
73  Mass.  (7  Gray)  139  ;  Gibson  v.  Cram- 
agf,  39  Mich.  49 ;  Hart  v.  Earl,  22 
Barb.  (N.  Y.)  606  ;  Tgler  v.  Ames,  6 
Uns.  (N.  Y.)  280  ;  Rossiter  v.  Cooper, 
23  Vt.  522  ;  Taylor  v.  Breterr,  1  Maule 
&  Bel.  290.      In  the  other  class  the 
promisor  is    supposed  to  undertake 
that  he  will  act  reahonably  and  fairly, 
and    found    his     determination    on 
grounds  which  are  just  and  sensible ; 
and  from  thence  springs  a  necessary 
implication  that  his  decision,  in  point 
of  correctness,  and  the  adequacy  of 
the  grounds  of  it,  are  open  considera- 
tions, and  subject  to  the  judgment  of 
judicial  triers." 

Among  the  cases  applying  to  this 
class  are,  Daggett  v.  Johnson,  49  Vt. 
345,  and  Hartford  Manufacturing  Co. 
y.  Brush,  43  Vt.  528. 

In  New  York,  where  the   plaintiff 
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repaired  and  set  vp  thi*  boilers  for 
tlie  ilofendaiit,  under  tlie  cimtrat't 
that  he  was  not  to  W  paid,  until  the 
defendants  were  satisfiotl  that  the 
**  Unler  as  changed  was  a  smvess," 
defendants  claimed  that  they  alone 
were  to  determine  the  question  whether 
they  were  satisfied  that  the  boiler  as 
changed  was  a  success.  The  Court 
held  that  this  was  error,  where  the 
work  was  completed  according  to  con- 
tract, and  the  defendants  used  it 
without  objection  or  complaint.  Tlie 
time  for  payment  had  come  and  the 
plaintiiT  had  a  right  of  action  for  the 
contract  price  in  case  payment  was 
refused.  The  reason  upon  which  this 
was  founded  seems  to  be,  "that 
which  the  law  will  say  a  contracting 
party  ought  in  reason  to  be  satisfied 
with,  that  the  law  will  say  he  is  satis- 
fied with :"  Duplex  Safety  Boiler  Co. 
T.  Garden,  101  N.  Y.  387 ;  8.  c.  54 
Am.  Rep.  709.  In  FofHardv,  Wallace^ 
2  Johns.  (N.  Y.)  395,  W.  covenanted 
that,  in  case  the  title  to  a  lot  of  land 
conveyed  to  him  by  F.  should  prove 
good  and  suflicient  in  law  against  all 
other  claims,  he  would  pay  to  F.  $150 
three  months  after  he  should  be  **  well 
satisfied**  that  the  title  was  nndis- 
putefl.  Upon  suit  brought,  the  de- 
fendant set  up  that  he  was  "not 
satisfied,**  and  the  plea  was  held  bad, 
the  Court  saying :  "  A  simple  allega- 
tion of  dissatisfaction,  without  some 
good  reason  assigned  for  it,  might  be  a 
mere  pretext,  and  cannot  be  regarded. " 

This  decision  was  followed  in  Miesell 
r.  Globe  M.  L.  ln».  Co,,  76  N.  Y.  115, 
and  Brooklj/n  y.  Brooklyn  B.  B,  Co,, 
47  Id.  475. 

In  F^nnsyhania,  it  was  held,  in  the 
recent  case  of  Singerly  v.  Thayer,  108 
Pa.  St.  291,  that  a  contract  to  furnish 
an  article  which  shall  be  satisfactory 
to  the  purchaser,  is  not  complied  with 
by  proof  that  the  article  furnished  is 
made  in  a  workmanlike  manner,  and 


p(»rfonnfi  its  int(»nd«'d  pnrpnue  in  a 
manner  which  ought  to  U*  Matisfnt^tory 
to  the  purchaser.  The  contract  in 
this  case  was  to  erect  an  elevator 
"  satisfactory  in  every  rtisiHHjt,*'  and 
the  Court  held  the  meaning  of  the 
language  ustni  to  be  that  the  elevatctr, 
when  erected,  should  prove  satisfac- 
tory to  the  person  for  whom  it  was 
erected.  As  a  matter  of  fact  the  ele- 
vator did  not  prove  satisfactory,  and 
suit  was  brought  on  the  contract  for 
the  price.  The  Court  say:  "When 
the  agret*ment  is  to  make  and  furnish 
an  article  to  the  satisfaction  of  the 
person  for  whom  it  is  to  be  made, 
numerous  authorities  declare  it  is  not 
a  compliance  with  the  contract  to 
prove  that  he  ought  to  have  been 
satisfied.  It  was  so  where  the  con- 
tract was  for  the  purchase  of  a  steam- 
boat :"  Gray  v.  Central  B.  B,  Co,  of 
N,  J.,  11  Hun  (N.  Y.),  70;  where  the 
agreement  was  to  make  a  suit  of 
clothes :  Brown  v.  Foster,  113  Mass. 
136;  8.  c.  18  Am.  Rep.  463;  on  a 
contract  for  a  plaster  bust  of  the  de- 
ceased husband  of  the  defendant: 
Zaleski  v.  Clark,  44  Conn.  218 ;  8.  c. 
26  Am.  Rep.  446;  where  a  portrait 
was  to  be  satisfactory  to  the  defen- 
dant: Gibson  v.  Kranaffe,  39  Mich. 
42 ;  and  where  a  portrait  of  defendant 
was  to  be  satisfactory  to  his  friends : 
Hoffman  v.  Gallaker,  6  Daly  (N.  Y.), 
42. 

In  Vermont,  in  the  case  of  McCiure 
V.  Briggs,  58  Vt.  82,  where  A.  set  up 
an  organ  in  B.*s  house,  upon  an  agree- 
ment that  B.  should  keep  it  and  pay 
for  it,  if  it  proved  satisfactory  to  him, 
B.  thought  without  cause,  that  he  was 
dissatisfied,  and  notified  A.  The 
Court  held  that,  provided  he  acted  in 
good  faith,  he  was  the  sole  judge  as 
to  his  satisfaction  with  the  organ. 
The  Court  say:  "He  was  bound  to 
act  honestly,  and  to  give  the  instru- 
ment a  fair  trial,  and  such  as  the 
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seller  hid  a  right,  under  the  circmn- 
ttanccft,  to  expect  he  would  give  it, 
and  herein  to  exercise  euch  jodgment 
and  captcitj  as  he  had,  for,  br  the 
contract,  he  was  the  one  to  be  satis- 
fied, and  not  another  for  him.  If  he 
did  this,  and  was  still  dissatisfied,  and 
that  dissatisfaction  was  real  and  not 
feigned,  honest  and  not  pretended,  it 
is  enough,  and  plaintilb  have  not 
ftilfilled  their  contract,  and  all  these 
elements  are  gatherable  from  the  re- 
port. This  is  the  doctrine  of  l/aggttt 
y.  yoAiMOM,  49  Vt.  345,  and  of  i/arf- 
ford  Maimfaeturing  Co,  t.  BmiA,  43 
Id.  528.  In  the  former  case,  the  de- 
fendant was  required  to  bring  to  the 
trial  of  the  evaporator  only  honesty 
d  purpose  and  Judgment  aooording  to 
his  capacity,  to  ascertain  his  own 
wishes,  and  was  not  required  to  exer- 
cise even  ordinary  skill  and  Judgment 
in  making  his  determination.  The 
case  turned  on  an  error  in  the  admis- 
sion of  testimony,  but  Judge  Rbofiilo 
goes  on  to  discuis  the  merits  of  the 
case,  somewhat  following  substan- 
tially in  the  line  of  Brush's  case,  and 
citing  it  as  authority.  But  Daggett 
y.  {Johuom  Is  distinguishable  in  its 
facts  from  Brush's  case  and  fh>m  this 
case  in  that  the  defendant  omitted  to 
test  the  pans  in  the  very  respect  in 
which  he  knew  it  was  claimed  their 
excellence  consisted.*' 

In  Wueontinf  in  the  case  of  Tefs  v. 
ButterJieU  64  Wis.  242,  it  is  said, 
that  where  a  building  contract  pro- 
vides for  the  acceptance  of  the  archi- 
tect, evidence  is  admissible  to  show 
that  he  acted  coUusively  and  in  bad 
fsith«    And  in  Giams  v.  Biaek,  60 


N.  Y«  145,  where  by  the  terms  of  a 
contract  for  repairing  a  buiUiing  it 
was  provided  that  the  materials  to  W 
furnished  should  be  of  the  best  qaalit  v 
and  the  workmanship  performed  in 
the  best  manner,  subjtrct  to  the  aoc<*p- 
tanoe  or  rejection  of  the  architect,  anl 
all  to  be  in  strict  accordance  with  the 
plans  and  specifications,  the  work  to 
be  paid  for  **when  completely  *\vne 
and  accepted,"  it  was  held  that  the 
acceptance  by  the  architect  did  not 
relieve  the  contractors  from  their 
agreement  to  perform  the  work  accord- 
ing to  the  plans  and  specifications; 
nor  did  his  acceptance  of  a  different 
class  of  work,  or  inferior  materials, 
from  those  contracted  for,  bind  the 
owner  to  pay  for  them ;  that  the  pro- 
vision for  acceptance  was  merely  an 
additional  safeguard  against  defects 
not  discernible  by  an  unskilled  per- 
son. And  in  the  recent  case  of  Oak- 
wood  RetrotU  A$$ociatifm  v.  Railibont, 
66  Wis.  177,  it  was  held  that  when  a 
contract  provides  for  the  performance 
of  work  at  a  stipulated  price,  to  the 
satisfaction  of  an  architect  named 
\herein,  who  is  employed  to  adjust 
all  claims  of  the  parties  to  the  agree- 
ment, and  a  bond  is  given  to  secure  a 
faithful  performance  of  the  contract, 
where  the  party  agreeing  to  do  the 
work  does  not  fully  perform  such  con- 
tract, the  other  party  may  sue  the 
principal  and  sureties  on  the  bond  for 
a  breach  of  the  contract,  before  the 
architect  has  adjusted  any  claim  aris- 
ing out  of  the  breach. 

Jamxs  M.  Kebb.  ^ 
BochMter,  N.  T. 
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An  attachment  is  properlj  granted  and  is  a  Justification  in  the  hands  of 
the  sheriff,  eren  if  the  complaint  alleges  a  caose  of  action  ex  delicto  and  the 
evidence  tended  to  prove  a  tortious  oonrertion ;  in  such  cases,  it  is  alwajs 
competent  to  waive  the  tort  and  sne  oih  the  contract. 

A  written  contract  for  the  sale  of  personal  property,  stipulating  that  the 
title  to  the  property  is  to  remain  in  the  vendor  until  the  pnrchase-monej  is 
paid,  is  only  valid  in  Wisconsin  between  the  parties  to  the  contract  and 
those  having  actual  notice  of  it,  unless  the  contract,  or  a  copy  thereof,  is  filed 
in  the  ofiice  of  the  clerk  of  the  town,  city,  or  village  where  the  vendee  resides, 
as  required  by  Rev.  Btat.  §  2317. 

Notice  to  a  creditor,  of  the  terms  of  such  a  contract,  is  sufiicient  notice  to 
bind  the  sheriff  in  executing  an  attachment  upon  property  of  the  defendant^ 
and  a  seixure  would  be  wrongful. 

Appeal  from  Circuit  Court,  Grant  County. 

The  defendant  was,  during  the  times  herein  mentioned, 
sherifi*  of  Grant  County.  August  26, 1886,  there  was  placed 
in  his  hands,  as  such  sheriff,  a  summons,  complaint,  and  attach- 
ment papers,  in  an  action  wherein  the  Milwaukee  Harvester 
Company  was  plaintiff,  and  one  Thomas  L.  Lomas,  of  Fenni- 
more.  Grant  County,  was  defendant,  with  direction  to  serve  and 
execute  the  same,  and  which  he  did  then  and  there  serve  and 
execute ;  that  in  doing  so  he  attached  a  large  number  of  agri- 
cultural implements  as  the  property  of  said  Lomas ;  that  the 
complaint  in  said  attachment  suit  alleged,  in  effect,  the  incor- 
poration of  the  Milwaukee  Ilarvester  Company,  aforesaid ;  a 
contract  between  it  and  Lomas,  under  which  it  furnished 
Lomas  certain  agricultural  implemenio  and  extras,  described, 
at  prices  named,  during  the  summer  of  1886,  to  the  amount 
of  $4310.95,  to  be  sold  by  him  for  it,  and  all  the  moneys  and 
notes  received  therefor,  thereupon  to  be  remitted  and  turned 
over  to  it ;  that  Lomas  had  sold  all  of  such  machines  and 
extras,  and  received  therefor  cash  and  notes ;  that  Lomas  had 
not  paid  the  Milwaukee  Ilarvester  Company  for  any  portion 
of  said  machines  or  extras ;  that  he  had  failed  and  neglected 
to  account  to  it  for  any  of  the  cash  or  notes  so  received  by 
him,  and  had  converted  all  of  said  property  to  his  own  use ; 
taat  there  was  due  and  owing  from  him  to  it,  therefor,  the 
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Bum  of  $4310.95 ;  that  he  had  refused  to  settle  or  turn  over 
to  it  said  cash  or  notes,  after  being  duly  demanded.  Among 
the  machines  so  attached  by  the  defendant  herein,  as  such 
sheriff,  were  three  Rawson  reapers  and  four  Sawson  mowers, 
which  Lomas  had  previously  received  from  the  plaintiff 
herein.  September  6, 1886,  the  plaintiff  herein  demanded  of 
said  sheriff  said  seven  Rawson  machines,  which  he  refused  to 
deliver,  and  thereupon  the  Rawson  Manufacturing  Company 
brought  this  action  against  said  sheriff  to  recover  $485,  as  the 
value  of  said  seven  machines.  The  said  sheriff  justified  under 
said  attachment.  At  the  close  of  the  trial  the  jury  returned 
a  verdict  for  the  defendant  herein,  and  from  the  judgment  en- 
tered thereon  the  plaintiff  brings  this  appeal. 

C  M.  Rice^  for  appellant. 

Orr  ^  howry^  John  D.  Wilson^  and  Carter  ^  CUary^  for  re- 
spondent. 

Cassodat,  J.  It  is  urged  that  the  complaint  in  the  attach- 
ment suit  ^  alleges  a  cause  of  action  ex  delicto^**  and  hence  that 
the  attachment  was  improvidently  granted,  and  no  justifica- 
tion in  the  hapds  of  the  sheriff.  The  substance  of  the  com- 
plaint is  stated  above.  It  is  to  the  effect  that  Lomas  con- 
verted to  his  own  use  the  moneys  and  notes  he  received 
as  agent.  There  is  no  allegation  that  such  conversion 
was  wrongful,  unlawful,  or  fraudulent.  The  evidence  in 
that  case  probably  tended  to  prove  that  such  conversion  was 
tortious.  But  in  such  cases  it  is  always  competent  to  waive 
the  tort,  and  sue  on  the  contract:  Walker  v.  Duneav^  68 
Wise.  624.  This  is  just  what  was  done.  The  contract  be- 
tween the  plaintiff  herein  and  Lomas  was 'in  writing,  dated 
December  10,  1885,  and  is  to  the  effect  that  the  plaintiff 
agreed  to  furnish  to  Lomas,  on  the  conditions  therein  men- 
tioned, the  machines  therein  described,  at  the  respective 
prices  therein  mentioned,  "net,*'  payable  by  cash  or  good  in- 
dorsed notes,  taken  of  farmers,  to  be  indorsed  by  Lomas,  or 
to  contain  a  true  property  statement,  showing  each  purchaser  ' 
to  be  worth  $1000  over  and  above  all  liabilities  and  exemp- 
tions ;  and  in  case  any  of  such  notes  proved  to  be  uncollect- 
ible, Lomas  therein  agreed  to  make  them  good  to  the  plaintiff. 
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ami  to  settle  for  all  maehineB  ordered  by  November  1, 1886, 
and  to  pay  for  all  machines  Bold,  in  cabh,  at  such  time  of  set- 
tlement. Said  machines  were  to  be  delivered  by  the  plaintiff 
on  the  cars  at  Milwaukee,  and  Lomas  was  to  pay  all  freight 
and  charges  on  the  same.  The  machines  were  to  be  sold  in 
Grant  County  only.  A  discount  was  to  be  allowed  by  the 
j>laintiff  on  all  cash  paid  by  October  Ist ;  and  if  the  whole 
account  was  then  jiaid  in  cash,  10  per  cent  discount  was  to 
be  allowe<l.  Lomas  therein  agreed  to  settle  for  all  machines, 
drawing  notes  to  the  order  of  the  plaintiff,  and  on  their 
blanks*,  anc|  to  Bell  as  per  plaintiff's  printed  warranty,  bo  that 
the  test  would  be  a  matter  of  fact,  not  of  choice.  The  plaintiff 
therein  agreed  to  furnish  all  posters,  circulars,  and  pamphlets 
free  of  charge,  save  the  transiK)rtation  on  the  same,  and  Lomas 
was  to  distribute  the  same.  No  deductions  or  promises  were 
to  be  allowed  save  those  mentioned  in  that  contract ;  and  the 
plaintiff  was  not  to  be  held  liable — in  case  of  fire,  or  should 
the  demand  exceed  the  production — in  case  it  could  not  fill 
onlers  sent  it.  The  contract  also  contained  this  clause:  "Any 
machines,  extras,  or  notes,  taken  for  machines  on  hand,  are 
such  that  the  title  and  right  of  ownership  do  not  pass  from 
the  *  *  »  (plaintiff J  until  this  account  is  paid  in  full."  The 
])laintiff  also  therein  reserved  the  right  to  revoke  the  contract 
at  any  time  it  deemed  itself  insecure,  and  take  possession  of 
said  machines  and  extras. 

The  Court  charged  the  jury,  in  effect,  that  whatever  ma- 
chiner}'  Lomas  had  received  from  the  plaintiff  under  the  con- 
tract, and  not  paid  for  at  the  time  of  the  attachment,  was,  as 
between  it  and  Lomas,  the  property  of  the  plaintift';  that  the 
proof  showed  that  the  contract  was  not  filed  before  the  at- 
tachment, as  required  by  section  2317,  Rev.  St  That  section 
provides  that  "  no  contract  for  the  sale  of  personal  proi>erty, 
by  the  terms  of  which  the  title  is  to  remain  in  the  vendor, 
and  the  possession  thereof  in  the  vendee,  until  the  purchase 
price  is  paid,  or  other  conditions  of  sale  are  complied  with, 
shall  be  valid  as  against  any  other  person  than  the  parties 
thereto  and  those  having  notice  thereof,  unless  such  contract 
shall  be  in  writing,  subscribed  by  the  parties,  and  the  same 
Oi  a  copy  thereof  shall  be  filed  in  the  ofioice  of  the  clerk  of  the 
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towD,  city,  or  village  where  the  vendee  resides,"  etc.  Excep- 
tion is  taken  because  the  Court,  in  effect,  submitted  to  the 
jury  the  question  whether,  at  the  time  of  levying  the  attach- 
ment, the  defendant  knew  of,  or  had  reasonable  cause  to  be- 
lieve in,  the  existence  of  such  contract,  or  that  Lomas  was  not 
at  the  time  the  owner  of  such  machines.  The  Court  also 
charged,  in  effect,  that  in  making  the  attachment,  the  sheriff 
acted,  in  a  sense,  as  the  agent  of  the  Milwaukee  Harvester 
Company,  and  any  notice  the  company,  or  its  authorized 
agent  in  the  matter  of  said  suit,  might  have  had  at  the  time 
of  the  attachment,  would  be  notice  that  would  bind  the  de- 
fendant as  such  sheriff*.  There  can  be  no  question  that  the 
charge  was  suflSciently  favorable  to  the  plaintiff,  if  the  con- 
tract was  **  for  the  sale  of  personal  property"  upon  the  condi- 
tion named  in  the  section,  and  we  are  clearly  of  the  opinion 
that  it  was.  The  contract  being  of  the  nature  indicated,  and 
not  having  been  filed  as  required  by  the  statute,  the  title  to 
the  seven  Rawson  machines  mentioned  must  be  conclusively 
presumed  to  have  been  in  the  vendee,  Lomas,  who  was  still 
in  possession  at  the  time  of  the  levy  of  the  attachment  thereon 
in  favor  of  his  creditors,  having  no  such  notice  as  is  mentioned 
in  the  section.  KimbdU  v.  Fbst,  44  Wis.  476.  The  evidence 
sustains  the  venlict  of  the  jury,  and  the  verdict  conclusively 
negatives  the  existence  of  any  such  notice. 
The  judgment  of  the  Circuit  Court  is  afiirmed. 


In  Bunter  r.  Wamer,  1  Wise.  146, 
the  Court  decided  that  what  is  called 
a  conditional  sale  is  an  agreement  to 
sell.  The  Court  qaoted  with  approval 
West  T.  Bolton^  4  Vt.  R.  558.  There, 
the  vendor  in  a  conditional  sale,  on 
failure  of  the  rendee  to  paj  one  in- 
stalment, repleried,  although  the 
vendee  had  paid  more  than  half  the 
price  of  the  cow.  From  this  case  It 
appears  that  the  conditional  vendee, 
on  failure  to  comply  with  the  con- 
dition, may  either  retake  possession 
of  the  property  or  sue  for  its  value. 
In  miUanu  v.  Ptrter,  41  Wise.  426, 
Williams  sold  two  horses  to  Mallory 


for  6140,  to  be  paid  1st  January, 
1885 ;  if  payment  not  made  then, 
Williams  was  to  be  the  full  owner  of 
the  horses.  Pajrment  was  not  made 
and  the  contract  was  not  filed  by 
Williams.  The  Court  held  <*the 
manifest  object  of  the  statute  is  to 
place  such  contracts  on  the  footing  of 
chattel  mortgages,  and  if  a  contract 
of  that  kind  is  not  reduced  to  writing 
and  filed  in  the  proper  ofiices,  it  is 
void  as  to  third  persons,  and  the  prop- 
erty affected  by  it  in  the  possession 
of  the  vendee  is  liable  to  seisure  as 
his  property,  in  an  execution  issued 
upon  a  Judgment  against  him.    In 
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this  case,  the  property  affected  by  the 
contract  was  by  its  ternia  to  rtmaiu  in 
the  possession  of  the  vendee  and  for 
the  benefit  of  the  vendor,  Williams, 
And  as  his  security.  He  owed  this 
duty  to  persons  not  conversant  with 
the  contract,  that  it  should  be  filed  as 
required  by  the  law,  that  they  might 
not  be  led  to  deal  with  Mallory  as 
actual  owner,  as  an  inference  from  his 
possession. " 

It  was  claimed  by  the  plaintiffs  that 
section  2317  of  the  Revised  Statutes 
of  Wisconsin  should  be  construed  as 
confined  to  contracts  containing  two 
stipulations  in  favor  of  the  vendor : 
first,  that  he  shall  retain  the  title  till 
the  purchase  price  of  the  property  is 
paid  ;  and,  secondly,  that  the  vendee 
shall  stipulate  to  rttain  the  possession, 
that  is  not  to  sell  or  otherwise  dispose 
of  the  property,  till  he  has  paid  tho 
purchase-money.  These  are  stipula- 
tions, that  third  persons  dealing  with 
the  vendee  as  the  owner  ought  to  be 
informed  of  by  the  vendor  if  he  in- 
tends to  enforce  them  against  such 
persons.  By  writing  and  filing  of  the 
contract  the  public  would  be  warned 
not  to  give  credit  to  the  vendee  as 
owner,  or  purchase  from  him  as  such. 
A  hypothetical  case  will  show  what 
consequences  would  follow  frotn  en- 
forcing a  contract  in  favor  of  the 
vendor,  which,  when  properly  filed, 
contains  only  the  stipulation  that  the 
title  to  the  property  shall  remain  in 
him  till  the  purchase  price  shall  be 
paid. 

Suppose  a  home  merchant  in  Fenni- 
moie  purchases  his  stock  of  goods 
from  furnishing  houses  in  Chicago  or 
Milwaukee,  and  upon  each  invoice  or 
bill  of  goods,  the  buyer  and  seller 
write  and  sign  this  agreement :  '*  It 
is  agreed  that  the  title  to  the  fore- 
going described  goods  shall  remain  in 
the  seller  till  the  purchase  price  is 
paid."  It  is,  of  course,  known  to  the 
Vol.  XXXVI.— 76 


seller  that  the  goods  are  bought  by 
his  customer  fur  the  purpose  of  retail- 
ing them  at  the  place  of  business  of 
the  buyer,  where  the  contract  is  as- 
sumed to  be  filed,  according  to  section 
2317.  The  wholesale  house  might 
thus  retain  as  potential  control  over 
the  property  in  the  store  of  the  local 
merchant  as  if  he  had  never  parted 
with  its  possession.  The  country 
merchant,  always  largely  in  debt, 
could  own  nothing,  except  through 
the  grace  of  his  master.  He  could  not 
sell,  assign,  or  mortgage  his  stock  of 
goods  unless  the  wholesale  merchant, 
the  preferred  creditor,  should  be  first 
paid.  The  latter  can  delay,  postpone, 
or  defeat  the  claims  of  all  other  cre- 
ditors of  the  local  merchant  to  any 
goods  not  paid  for,  and  yet  permit 
him  to  sell  the  goods  without  apply- 
ing the  money  to  the  payment  of  his 
lien.  The  vendor's  lien  could  not  be 
apportioned,  and  its  amounts  reduced 
by  the  daily  sales  of  the  local  mer- 
chant and  attached  to  the  goods  un- 
sold ;  this  would  require  another  con- 
tract to  be  filed,  invoicing  the  goods 
unsold,  and  the  amount  still  unpaid  ; 
nor  could  each  piece  of  goods  be  held 
for  its  invoice  price,  for  this  would 
create  hundreds  of  distinct  contracts 
instead  of  one.  The  vendee's  creditors 
should  be  informed  every  day  of  the 
amount  of  the  vendor's  lien,  and  the 
contract  filed  at  first  must  give  way 
to  new  ones.  The  meaning  of  the 
reservation  in  favor  of  the  vendor, 
without  doubt,  is,  that  the  original 
contract  price  for  all  the  goods  should 
be  a  lien  on  what  remains  to  be  sold. 
In  the  case  supposed,  the  vendee 
not  only  being  authorized  to  sell  the 
goods  but  to  appropriate  the  procetnls 
as  his  own,  should  be  held  as  to  all 
I)ersons  outside  the  contract  as  the 
alisolute  owner  of  the  property.  No 
man  can  well  have  a  more  ample  title 
and  dominion  over  personal  property 
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thftn  its  potMssion  and  power  to  sell 
it  And  appropriate  the  prooeeds. 
When  the  owner  has  invested  the( 
▼endee  with  snoh  anthoritj  he  can 
have  no  right  to  restrain  its  exercise. 
Snch  propertj,  according  to  undis- 
puted authority,  is  liable  U{seisnre  on 
execution  issued  on  a  Judgment 
against  the  Tendee,  in  pajment  of  his 
debt :  Lwddem  t.  fTuMii,  31  Barb.  651 ; 
GruwM  ▼.  SktidM,  4^Comstock  R. 
587 ;  Lewii  t.  MeCcAe,  48  Conn.  141, 
reported  in  21  Amxsicah  Law  Rbo- 
iSTXft,  217  and  notes. 

The  Supreme  Court  of  Wisconsin 
would  probably  decide  a  contract  be- 
tween vendor  and  vendee  of  personal 
property  with  reservation  of  title  in  the 
vendor  till  the  purchase  price  was 
paid,  yet  authorizing  the  vendee  to 
sell  and  appropriate  the  money,  as 
wholly  void  against  vendee's  execu- 
tion creditors,  whether  the  contract 
was  filed  or  not.  [So  in  other  States, 
see  tii/ra.] 

Were  such  the  terms  of  the  Thomas 
LomM's  contract,  were  Lomas  author- 
ised to  sell  the  machines  and  appro- 
priate the  money  as  his  own,  the 
Court  would  have  rightfully  decided 
that  Lomas  was  the  actual  owner  of 
the  property  at  least  as  &r  as  his 
ereditors  were  concerned,  and  this 
would  have  appeared  from  the  con- 
tract itself  and  its  filing  could  not 
alter  its  terms.  The  distinction  is, 
that  so  &r  as  third  persons  are  con- 
oemed  with  this  contract,  Lomas  was 
an  agent  for  the  Thomas,  nor  was  it 
denied  on  the  ssle  that  the  harvester 
company  knew  and  recognised  Lomas 
as  plaintiif's  agent  in  selling  their 
machines.  A  principal,  unless  he 
knowingly  permits  his  sales  agent  to 
dispose  of  his  goods  under  claim  of 
exclusive  ownership,  is  not  required 
to  make  his  interest  in  the  property 
publicly  known,  in  order  to  protect  it 
from  executions  against  the  agent  in 


fiivor  of  his  creditors.  It  Is  the  nni- 
versal  custom  and  usage  of  manufoc- 
.'turing  companies  of  costly  fiurm  ma- 
chinery, to  sell  their  property  throagh 
agents.  There  are  no  owners  between 
the  manufjMsturer  and  the  fiurmer  who 
uses  the  machines,  nor  would  the 
manufacturers  be  willing  that  their 
implements  should  be  sold  as  general 
merchandise,  as  hoes,  axes,  and 
brooms  are.  The  mauufSscturers  de- 
siring to  enlarge  their  markets  aud 
render  their  machines  popular  aud 
well  known,  seek  out  agents  fitted  by 
nature  and  experience  for  such  busi- 


The  defendant  recovered  on  the 
ground  of  plaintiif's  failure  to  file  the 
written  contract;  not  for  the  reason 
that  it  supposed  Lomas  was  the  owner 
of  the  machines  and  was  selling  them 
on  his  own  account.  FlaintifT's  ma- 
chines were  f^h  and  new  and  sten- 
ciled and  tagged  with  their  names, 
and  were  easily  recognisable :  Storg, 
Ageitey,  §  96;  ViUat  v.  Afamm,  25 
Wise.  310. 

It  will,  perhaps,  lead  to  a  better 
understanding  of  section  2317,  if  the 
rulings  of  Courts  anterior  to  the 
statute  which  is  similar  to  many 
which  have  been  enacted  in  other 
States,  should  be  considered.  The 
Supreme  Court  of  Pennsylvania  ad- 
judged conditional  sales,  where  the 
property  is  delivered  to  the  purchaser 
with  the  condition  that  the  title  is  to 
remain  in  the  vendor  till  the  purchase- 
money  is  paid,  as  absolutely  void  as 
against  creditors  and  purchasers  from 
the  vendee,  whether  such  persons 
knew  of  the  condition  of  sale  or  not. 
So  long  as  that  Court  adheres  to  such 
decision,  it  would  be  of  no  utility  to 
write  out  and  publish  such  contract 
to  the  world,  by  filing  or  other  means : 
Martin  v.  Matki<jt,  14  S.  k  R.  214. 
[See  infra.} 

In  the  State  of  New  York  and  all 
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11m  EutMii  Biatfls,  the  Uw  has  hen, 
and,  pethapi,  wo  ramftixu,  that  a  Ten- 
dor  reUining  title  till  the  priee  wm 
paid,  night  replerj  it  from  a  pur- 
ehaaer  from  his  Tendee  who  had  par- 
chaeed  it  in  good  fUth  in  ignoranoe 
of  the  want  of  title  of  the  partj  in  the 
aetnal  ponenion :  CoggUl  t.  H.  #>  N* 
B.  R.  ML  Cb.,  3  Qny,  %4B ;  BaUm^ 
T.  Bmrgm,  47  Barh.  646;  ■•  c.  40  N. 
T.  314 ;  approved  in  Bmm  t.  Vattejf 
Lmaber  Co.,  51  Wise.  380 ;  BudUmg  t. 
Cbttrctf,64Iowa,234.  [ And  lee  ti|/ra«] 

It  wonld  not  validate  the  par* 
ohaeen'  title  tmok  the  oonditional 
▼endee  at  against  the  unpaid  vendor, 
that  the  Utter  knew  his  vendee  pnr- 
ehased  for  the  porpoae  of  reselling 
and  thai  alone :  Bwrbmk  v.  CVedber, 
7  Orajy  168 ;  overmling  FUzgtrold  v. 
Fyitr,  19  Han,  180.  Bat  when  the 
vendor  has  expretf  anthoritj  to  sell  as 
in  the  principal  case,  all  anthorities 
agree  that  the  porohaser  from  him 
will  have  a  good  title  against  the 
original  vendor,  whether  he  he  paid 
or  not :  LemU  v.  MeCabe,  ante,  "  If, 
however,  the  oontract  in  question 
must  he  oonstrned  to  mean  that  the 
plaintiff  authorised  MoAvoj  to  sell 
the  property  a$  ku  oem,  we  should  he 
constrained  to  hold  it  so  absolutelj 
inconsistent  with  the  retention  of  the 
title  in  the  plaintiff  as  to  waive  the 
condition." 

The  position  assumed  hy  the  plain> 
tiff,  that  the  oontract  intended  hy  the 
statute  must  he  one  where  the  vendor 
has  power  to  prevent  the  vendee  ttam 
selling — that  is,  to  compel  him  to  re- 
tain possession  till  he  pajs  the  price 
of  the  property  as  security  for  the 
vendor,  is  implied  in  KtmiaB  v.  ite, 
44  Wise.  476.  In  that  case,  a  piano 
was  rented  for  a  term,  and  the  lessee 
had  the  right  to  purchase  it  at  a  given 
price  at  the  end  thereof,  and  to  retain 
possession  in  the  meanwhile.  The 
Court  decided  that,  though  this  proh- 


ahly  was  a  conditional  sale,  the  ven- 
dor might  sue  a  mere  trespasser  who 
took  possession  of  the  piano  withovt 
ai^  right ;  the  non-Aling  el  the  eo»- 
tract  made  no  defenoe  as  to  him.  la 
CadU  V.  MeLeam,  48  Wise.  631,  the 
defendant  sold  Thompson  &  Co.  stand- 
ing pine  timhsr  em  certain  land. 
Thompson  k  Co.  were  to  ent  and 
mannfaMure  the  timber  into  lomhor, 
and  were  not  to  dispose  el  it  with- 
out the  consent  of  McLean,  until  the 
purehsse  money  was  paid.  The  agree- 
ment was  in  writing  and  filed  in  the 
proper  office.  ThompooB  k  Co.  sold 
part  of  the  lumber  to  Cadle,  who  did 
not  know  of  McLean's  interest  in  the 
property,  and  the  latter  having  got 
the  property  into  his  possessioa, 
Cadle  brought  his  aotion  to  recover  it. 
The  Court  held  that  the  contraot  was 
such  as  is  defined  in  section  2317. 
The  contraot  prohibited  Thompson  k 
Co.,  being  in  possession,  from  selling ; 
that  is,  they  must  rtsMWi  in  possession 
till  they  paid  the  purchase  price.  The 
Court,  in  deciding  that  the  conditional 
vendees  after  this  contract  was  filed, 
coold  not  sell  to  another,  virtually 
decides  that  in  such  contracts  they 
must  continue  in  possession,  and  can- 
not divest  themselves  of  it  even  by  a 
sale.  The  Court  fhrther  held,  at 
least  Ibr  the  sake  of  analogy,  that  this 
contract  might  be  r^arded  as  a  mort- 
gage, as  though  there  had  been  an 
absolute  sale  and  delivery  of  the 
property  to  Thompson  k  Co.,  and  a 
chattel  mortgage  given  back  1^  them 
Ibr  the  purchase  price.  In  case  of 
such  mortgage  to  McLean,  he  would 
certainly  have  the  right  to  restrain 
Thompson  k  Co.  tram  selling  or  other- 
wise doing  any  ixjury  to  the  property 
to  the  detriment  of  his  lien,  and  even 
after  the  filing,  if  he  should  permit 
Thompson  k  Co.  to  sell  the  property 
thus  under  his  control  for  any  other 
purpose  than  to  apply  the  proceeds 
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in  the  extinguislnnpiit  of  his  lien,  it 
would  he  a  frauil  nn  othor  creditors 
which  would  render  tlie  property 
liahle  to  their  claims.  If  McLean 
wished  to  make  his  soK^alled  mort- 
gage lien  superior  to  the  claims  of  all 
otiier  creditors  of  Thompson  &  Co.,  he 
must  file  it  as  he  did,  and  he  mnst 
hare  and  should  t^xercise  the  power 
of  restraining  sales  or  transferring  any 
p<^se8.sion  by  Thompson  &  Co.  to 
other  i>ersons  ;  and  if  he  did  not  do  so, 
he  would  lose  his  lien  as  against  other 
creditors.  In  fthort,  section  2317  only 
applies  where  the  conditional  vendee 
agrees  to  hold  possession  and  not  sell 
till  he  has  paid  the  pnrchase  price, 
and  where  the  vendor  can  compel  him 
to  retain  that  possession. 

The  contract  in  the  principal  case 
wa.s  not  such  a  contract  as  the  statute 
defini*s,  for  the  reason  that  the  title 
was  neither  intend«*d  to  remain  in  the 
vendors  nor  the  possession  in  tlie 
vendee.  Where  one  man  sells  per- 
sonal property  to  another,  the  parties 
can  make  what  stipulation  they  please 
as  to  price,  the  time  of  payment,  pass- 
ing of  the  title  and  delivery  of  jios- 
session :  1  Par.  Cont.  p.  52(5. 

In  this  case,  plaintiffs  sold  their 
machinery  to  Lomas  at  four  months' 
credit,  Lomas  to  take  immediate  pos- 
session and  sell  tlie  machines,  the 
proceeds  to  Ix^long  to  the  plaintiff  till 
the  pnrchase  price  was  paid.  The 
title,  it  is  stipulated,  was  to  remain 
in  the  plaintiffs  till  they  were  fully 
paid,  but  this  language  is  at  variance 
with  a  oontrolling  provision  in  the 
contract  which  makes  it  the  duty  of 
Lomas  to  sell  the  machines  to  those 
desiring  to  use  ihem  as  fast  as  he  can  ; 
of  course,  the  title  to  a  machine  could 
only  remain  in  the  plaintiffs  until 
Lomas  made  a  sale.  Here  is  a  material 
deviation  from  the  contract  defined  in 
the  statute    and   one    following    by 


different    consequences.       Here,    the 
]>laintiff8  sold  the  machim*8  as  owners 
through  Lomns  as  their  agent.      No 
injury    could    have    been    done    to 
Lomas 's  cr4Nlitors  because  they  had 
not  Ijeen  notified  by  the  plaintiffs,  by 
filing  the  contract  or  otherwise,  of  this 
relation  between  them  and  tlie  plain- 
tiffs.    The  charactter  of  Lomas's  busi- 
ness notified  all  persons  of  that ;  the 
contract  would  not  have  told  them  of 
more.     Neither  had  Lomas 's  creditors 
any  vested  right  to  this  contract  when 
it  was  made  that  would  estop  the 
parties    thereto  from  altering    it  as 
they  pleased.     Tliey  could  extend  the 
time  in  which  Lomas  was  to  pay  the 
contract  price  for  the  machines,  or 
Lomas  could  have  been  released  from 
that    contract     of     purchasing    the 
machines  in  Mo^  and  liis  creditors  could 
not  complain  although  the  contract 
might  be  very  favorable  to  Lomas's 
expected  profit.     Plaintiffs  could  have 
authorized  Lomas  to  use  the  money 
on  sales  for  his  own  benefit,  instead 
of  applying  it  to  the  payment  of  what 
he  owed  plaintiffs  for  the  machines ; 
and  for  this,  Lomas's  creditors  could 
not  complain.     But  under  a  contract 
of  the  character  defined  in  the  statute, 
since  the  plaintiffs,  to  make  their  title 
or  lien  effectual,  must  keep  the  pro- 
perty in  the  vendee's  possession  and 
not  permit  him  to  disixjse  of  it,  and  so 
incur  a  duty  to  the  un preferred  credi- 
tors of  Lomas  whom  they  may  hinder 
and  delay;  plaintiffs  and  Lomas  by 
assent  between  themselves  could  not 
have  permitted  Lomas  to  use  the  pro- 
perty for  his  own  benefit  or  otherwise 
disiKwe  of  it,  excejjt    for  paying  his 
own  debts,  without  subjecting  it  to 
the  executions  or  attachments  of  such 
creditors  :  Stetvart  v.  Deuster,  23  Wis. 
136  ;  Gl  Wise.  390. 

J.  L  Mills. 
Lancaster,  Wise. 
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The  OSM  of  £«wu  t.  McCaUf  m 
pointed  oat  aboTO,  appeared  in  21 
AmEMXCAM  Law  Rboutbb,  217-235, 
with  an  annotation,  giving  the  con- 
dition of  the  law  in  moet  of  the  Courts 
of  this  country  down  to  1882.  One 
of  the  editors  of  Thb  Rboistbr,  in  the 
last  edition  of  Benjamin  on  Sales 
(Bennett's  ediUon,  1888,  pp.  271-8), 
has  famished  a  couTenient  digest  of 
the  American  oases  on  this  subject, 
to  a  recent  date,  arranged  by  States. 
Cases  decided  since  the  publication 
of  this  edition  are  subjoined  together 
with  some  of  the  State  statutes  com- 
mented on,  and  such  older  cases  as 
are  necessary  to  show  the  present 
condition  of  the  law  in  this  conntiy. 

In  the  United  States  Supreme  Court, 
the  decisions  of  ffervef  ▼.  Thg  Loeomth 
ftre  Workt,  93  U.  8.  664  (1876),  and 
Herr^ord  r.  DaoU,  102  U.  S.  235 
(18S0),  have  been  fbllowed  in  the 
oases  arising  from  the  foreclosure  of 
the  mortgages  on  the  Chicago,  Dan- 
Tille,  and  Vincennes  R.  R.,  99  U.  S. 
235,  256,  258  (1878),  and  in  Harlmeu 
T.  iZanetf,  118  U.  S.  663  (1886).  In  the 
latter  case,  the  Court  decidedly  ex- 
press the  opinion,  that  the  decisions 
supporting  the  Illinois  doctrine  "are 
few  in  number,  compared  with  those 
in  which  it  is  held  that  conditional 
sales  are  valid  and  lawful,  as  well 
against  third  persons,  as  against  the 
parties  to  the  contract.  *  *  *  But  as 
the  rulings  of  this  Court  have  been, 
as  we  think,  somewhat  misunder- 
stood, we  have  thought  it  proper  to 
examine  the  subject  with  some  care, 
and  to  state  what  we  regard  as  the 
general  rule  of  law,  where  it  is 
not  affected  by  local  statutes  or  local 
decisions    to    the     contrary:"    per 

BSADLBT,  J. 

The  Illinois  docrine  Is  very  nearly 
in  conformity  with  the  English  bank- 
rupt law  as  interpreted  by  their 
Courts    and  Is   this:  "If  a  person 


agrees  to  sell  to  another  a  chattel,  on 
condition  that  the  price  shall  be  paid 
within  a  certain  time,  retaining  title 
in  himself  in  the  meantime,  and  de- 
livers the  chattel  to  the  vendee  so  as 
to  clothe  him  with  the  apparent 
ownership,  a  bona  fide  purchaser  or 
an  execution  creditor  of  the  latter  is 
entitled  to  protection  as  against  tlie 
claim  of  the  original  vendor :"  Brad- 
unr,  J.  Uarkneu  v.  RumuII,  118  U. 
S.  678,  and  citations.  The  immediate 
delivery  of  personal  property,  capable 
of  such  change  of  possesiiiion,  is  equally 
insisted  upon  where  a  purchase  is  made 
for  cash  paid  :  the  vendor  allowed  to 
retain  possession,  can  make  a  good 
title  1^  delivery  to  a  second  purchaser 
for  value,  in  good  fiaith  and  without 
knowledge  of  the  first  sale :  Gradle  v. 
Kem,  109  111.  (1884).  See  infra,  II., 
for  statute  relating  to  railroad  equip- 
ment. 

Kentucky  follows  the  Illinois  doc- 
trine, unless  a  lien  is  reserved.  See 
infra,  II. 

The  Marjfland  Court  of  Appeals 
{Lincoln  T.  Qupm  et  al.,  Jan.  6, 
1888,  per  Brtan,  J.)  said  that  twenty 
years  had  passed  since  Hall  v.  Ilinkt, 
21  Md.  406  (1863),  and  this  decision 
had  been  repeatedly  approved  in  de- 
ciding **  that  a  bona  fide  purchaser, 
without  notice  of  the  condition  upon 
which  his  vendor  has  acquired  the 
possession,  will  be  protected  against 
the  claim  of  the  original  vendor,  in 
the  same  mmner  where  the  sale  and 
delivery  are  conditional  as  where  the 
possession  has  been  obtained  by 
fraud.*'  And  this  principle  was  then 
extended  to  a  boma  fide  mortgagee  with- 
out 'notice,  but  refused  to  one  with 
notice. 

In  Pennsiflvania  there  is  no  statu- 
tory regulation,  and  the  same  doctrine 
prevails  as  to  sales.  Iflre  Book  Seiv- 
ing  Machine  Co,,  Limited,  v.  Crowell, 
decided  by  the  Supreme  Court  of  that 
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State,  January  17,  1887,  aillierod  to 
tht*  furiuer  dei'Uious,  holding  that  a 
contract  to  purchase  a  patouted  ma- 
chiue  for  notes,  but  no  bill  of  aale  to 
be  given  until  the  maturity  of  the 
noti*:iy  and  if  the  notes  should  not  be 
tht'U  paid,  any  payments  on  account 
to  Ik)  iH>n8idered  rental  and  royalty, 
and  the  contract  to  terminate  and  the 
seller  to  resume  possession,  was  a 
clear  case  of  a  conditional  sale  on 
criKlit.  The  provision  intended  to 
convert  the  contract  into  a  bailment, 
it'  the  ])urchase-money  should  not  be 
paid,  was  insufficient  to  make  it  a 
bailment,  ab  initio^  and  possession 
having  lieen  given  to  the  buyer,  his 
cre<litor  could  seize  and  sell  the  ma- 
chine, notwitlistanding  the  fact  that 
he  knew  the  terms  of  the  contract. 
In  a  previous  case,  the  Court  had 
Iiointeil  out  that  the  test  is  uniformly 
a  question  whether  the  parties  in- 
tende<l  to  leave  the  title  in  the  seller 
SL6  security  for  the  price  :  this  would 
Im*  a  conditional  sale.  If  a  bailment 
was  really  intended,  though  coupled 
with  an  agreement  to  sell,  this  would 
In*  valid  even  against  the  creditors  of 
the  buyers  :  Appeal  of  Edwards  et  al.^ 
Iti'i  IVnna.  St.  103  (1S84)  ;  so,  Dando 
V.  Foulds^  Id.  74  (1884)  ;  and  Forrest 
V.  Nelson,  1H8  Id.  481  (1885) ;  all 
affirmed  in  Wheeler^-  Wilson  Mfg.  Co. 
V.  lleil,  115  Id.  487  (188G). 

Later  in  the  same  year,  May  2, 
1SS7,  while  deciding  Wertz  v.  The  H. 
ir.  Collender  Co.,  the  Court  conceded 
'*  that  the  line  is  not  sharply  defineil 
l)i>tween  the  cases  which  hold  that  a 
chattel,  held  under  a  bailment  and 
conditional  sale,  will  be  liable  to  ex- 
ecution, as  the  property  of  the  bailee, 
and  the  other  cases  which  declare  that 
the  property  of  the  vendor  shall  not 
Iw  so  liable."  Still,  the  Court  was 
satisfied  that  a  "  letting"  of  a  billiard 
table,  rent  paid  in  advance  by  notes, 
exce]>t  a  small  cash  payment  at  the 


end  of  the  term,  possession  delivered 
with  agreement  for  recovery  by  seller 
on  failure  to  pay  any  of  the  notes, 
and  agreement  to  give  a  bill  of  sale 
when  full  payment  had  been  made, 
was  a  bailment,  good  against  the 
buyer's  creditors. 

In  the  latest  reported  case,  the 
(^urt  held  the  principle  that  reten- 
tion of  title  is  a  fraud,  was  **  too  ob- 
vious and  settled  to  allow  of  discus- 
sion:"  Shaeffer  v.  ZecA,  May  25, 
1888. 

The  Pennsylvania  doctrine  is  found- 
ed upon  the  public  policy  adopted  in 
that  Commonwealth,  and  depends 
upon  the  possession  and  acts  of  owner- 
ship, exercised  by  the  oonditional 
vendee.  No  regard  is  paid  by  the 
Courts  there,  to  the  legal  effect  of  the 
contract,  or  the  place  where  it  has 
been  made.  It  is  conceded  that  the 
property  remains  in  the  vendor,  as 
between  the  parties  and  those  having 
notice,  but  as  to  others  possession 
under  such  a  condition  is  considered 
a  badge  of  fraud  and  the  vendpr's  re- 
served title  is  not  allowed  to  be 
asserted  against  not  only  bona  fids 
purchasers  from  the  vendee,  but  even 
his  creditors.  Hence,  this  doctrine  is 
local  and  has  no  extra-territorial  effect, 
and  in  another  State  the  oonditional 
contract  will  be  construed  according 
to  the  law  of  the  sitms :  Marvin  Safs 
Co,  V.  Norton^  48  N.  J.  Law,  410 
(1886). 

The  other  States  and  the  Territories 
all  start  from  the  common  basis  of  the 
validity  of  a  conditional  sale  against 
any  claims  by  the  creditor  of  the  oon- 
ditional vendee,  or  any  buyer  from 
him,  but,  one  by  one,  statutory  notice 
is  being  required,  varying  in  detail, 
as  shown  below.  In  all  cases  the 
sales  are  valid  between  the  parties 
notwithstanding  the  statute. 

I.  Nine  States  and  Territories  requirs 
recording  in  same  oases : — 
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Alabama  ordains  that  '*oontracta 
for  the  conditional  sale  of  railroad 
equipment  or  rolling  stock,  by  the 
terms  of  which  the  vendor  retains 
title  until  payment  of  the  purchase- 
money,  and  the  purchaser  obtains 
possession,  are  void  against  the  judg- 
ment creditors  of  the  purchaser  with- 
out notice,  or  purchasers  from  him 
lor  a  valuable  consideration  without 
notice,  unless  such  contracts  are  in 
writing,  and,  within  three  months 
after  the  making  thereof,  recorded  in 
the  office  of  the  Judge  of  the  probate 
of  the  county  in  which  such  corpora- 
tion may  have  its  principal  office  or 
place  of  business ;  and  if  it  has  not  in 
this  State  a  principal  office  or  place 
of  business,  then  in  the  office  of  the 
secretary  of  state;  and,  in  addition, 
all  cars  or  engines  so  sold  must  have 
thereon  plainly  marked  the  name  of 
the  vendor :"  Code  (1886),  §  1821. 
Otherwise,  conditional  sales  are  valid, 
even  against  a  bona  fide  purchaser  for 
value  and  without  notice :  FairbakkM^ 
Morne  f-  Co,  v.  The  Eureka  Co.,  67 
AU.  109  (1880),  and  Sumner  v.  Wood§, 
Id.  139  (1880). 

Arizona  declares  that  "  The  follow- 
ing instruments  of  writing,  which 
shall  have  been  acknowledged  or 
proved  according  to  law,  are  author- 
ized to  be  recorded,  viz:  all  deeds, 
mortgages,  conveyances,  deeds  of 
trust,  bonds  for  title,  covenants,  de- 
feasances or  other  instruments  of 
writing  concerning  any  lands  and 
tenements,  or  goods  and  chattels,  or 
movable  property  of  any  description, 
*  *  *  and  all  deeds  of  trust  and 
mortgages  whatsoever,  which  shall 
hereafter  be  made  and  executed,  shall 
be  void  as  to  all  creditors  and  subse- 
quent purchasers  for  valuable  con- 
sideration without  notice,  unless  they 
shall  be  acknowledged  or  proved  and 
filed  •  •  ♦  with  the  recorder;  but 
the  same,  as  between  the  parties  and 


their  heirs  and  as  to  all  subsiHiuent 
purchasers,  with  notice  thereof,  or 
without  valuable  consideration,  shall 
nevertheless  be  valid  and  binding :" 
Rev.  Stat.  g§  2601,  2602.  There  are 
no  decisions  upon  this  statute  at  hand, 
but  it  clearly  does  not  apply  to  con- 
ditional sales  by  verbal  contract. 

In  Arkansas,  the  sale  of  a  chattel, 
with  reservation  of  title  until  the  pur- 
chase-money is  paid,  is  valid  against 
a  second  buyer  for  a  valuable  con- 
sideration without  notice :  Mcintosh  v. 
Beam  #-  HiU,  47  Ark.  363  (li?86)  ; 
MeRea  et  al.  v.  MerrifieUt  et  a/.,  48 
Id.  160  (1886);  Simpson  et  al.  v. 
Shaekieford  et  oL,  S.  Ct.  Ark.,  April  9, 
1887;  unless  the  possession  remains 
with  the  vendee  for  more  than  five 
years,  without  payment  of  the  price : 
Deal  V.  Eecht,  U.  S.  Circ.  Ct.  E.  D. 
Arkansas,  1880 ;  5  Fed.  Rep.  419  ; 
Digest  of  1884,  §  3377. 

In  Dakota,  **  where  railroad  equip- 
ment and  rolling  stock  may  have  been 
or  shall  be  sold  to  any  person,  firm,  or 
corporation,  to  be  paid  for  in  whole  or 
in  part,  in  instalments,  or  shall  be 
leased,  rented,  hired,  or  delivered  on 
condition  that  the  same  may  be  used 
by  the  person,  firm,  or  corporation 
purchasing,  leasing,  renting,  hiring, 
or  receiving  the  same,  and  that  the 
title  to  the  same  shall  remain  in  the 
vendor,  lessor,  renter,  hirer,  or  de- 
liverer of  the  same  until  the  agreed 
upon  price  of  or  rent  for  such  pro- 
perty shall  have  been  fully  paid,  such 
condition  in  regard  to  the  title  so  re- 
maining in  the  vendor,  lessor,  renter, 
hirer,  or  deliverer,  until  such  pay- 
ments are  fully  made,  shall  be  valid 
for  all  intents  and  purposes  as  to  sub- 
sequent purchasers  in  good  faith  and 
creditors ;  provided,  the  terra  during 
which  the  instalments  of  rent  arc  to 
be  paid  shall  not  exceed  ten  years, 
and  such  contract  shall  be  in  writing 
and   acknowledged.      Such    contract 
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Bliall  be  recorded  in  the  otBoe  of  the 
diiTctary  of  the  territory,  and  in  the 
county  in  which  is  located  tlie  princi- 
pal office  or  place  of  business  of  such 
veiuloe  or  Ifsset* ;  and  on  each  loco- 
motive and  car  that  may  have  been  or 
may  Ix*  so  sold  or  leased,  the  name 
of  the  Teudor  or  lessor,  or  assignee  of 
the  vendor  or  lessor,  shall  be  marked, 
folldwetl  by  the  word  *  owner'  or 
MfSiior'  as  the  case  maybe:'*  Seas. 
Laws  1883,  c.  93,  §§  1,  2;  Leviaee's 
CWe,  §§  1814,  I.  and  j. 

In  Florida^  on  a  sale  and  deliyery 
of  printing  machinery  for  part  cash 
and  balance  on  credit,  with  condition 
that  the  title  should  not  pass  until 
full  payment,  the  Court  held  this  to 
be  a  conditional  sale,  valid  against 
subsequent  judgment  creditors  and 
purchasers  for  a  valuable  coiiaidera- 
tiou,  without  notice :  CamjibtU  Mnfr, 
Co.  V.  Walker,  22  Florida,  412 ;  s.  c.  25 
AUKR1CA2I  Law  Rkoister,  677  (1886), 
following  Jbdtfon  Sharf^e  Co,  ▼.  Holland^ 
14  Fla.  384  (1874)  ;  though  the  Court 
thought  the  contract  ought  to  be  re- 
cordml  if  the  pay  merits  should  not  be 
all  made  before  the  expiration  of  two 
3-ears,  the  statute  providing  that 
*■"  where  any  rc>serration  or  limitation 
shall  be  pretended  to  have  been  made 
of  a  use  or  projierty  by  way  of  con- 
diti(tn,  reversion,  remainder,  or  other- 
wise^ in  goods  and  chattels,  the  pos- 
session whereof  shall  have  remained 
in  another  as  aforesaid,"  that  is,  for 
two  years,  *'  the  same  shall  be  taken 
as  to  the  creditor  and  purchasers  of 
the  jwrsons  aforesaid  so  remaining  in 
possession,  to  be  fraudulent  within 
this  Act,  and  that  the  absolute  pro- 
perty is  with  the  possessor,  unless 
such  *  »  *  reservation,  or  limitation 
of  use  or  property,  were  declared  by 
will  or  deed  in  writing,  proved  and  re- 
cordiHl  as  aforesaid :"  McClell.  Dig. 
p.  212,  §  4. 

UUnoU  has  receded  from  her  posi- 


tion, *Mn  all  oases  where  any  can, 
locomotives,  or  vehicles  used  upon 
railways  shall  be  delivered  to  any 
person  or  persons,  or  corporation,  by 
the  manufacturer  or  builder  thereof, 
under  lease,  bailment,  conditional 
sale,  or  other  contract,  providing  that 
the  title  to  the  same  shall  remain  in, 
or  not  pass  from  the  lessor,  bailor,  or 
conditional  vendor,  until  conditions 
fulfilled  according  to  the  terms  of  such 
contract,  such  contract  shall  be  held 
and  considered  good,  valid,  and  ef- 
fectual, according  to  the  terms,  tenor, 
and  effect  thereof,  both  in  law  and  in 
equity,  as  against  all  persons  whatso- 
ever, when  the  same  shall  be  reduced 
to  writing,  acknowledged,  and  filed 
for  record  as  hereinafter  mentioned. 
The  provisions  of  this  Act  shall  apply 
only  to  sales  made  by  manufacturers 
to  purchasers,  and  no  contract  made 
in  pursuance  hereof  shall  be  good  for 
a  longer  period  than  four  years,  nor 
shall  any  such  contract  be  renewed. 
•  •  •  fiiig  1^  shall  not  apply  to 
railway  rolling  stock  leased  in  Uie  or- 
dinary way  without  condition  regard- 
ing purchase  and  sale,  nor  shall  it 
affect  the  legality  of  any  iustruuH^nt 
of  sale  or  lease  existing  at  the  time  of 
the  passing  of  this  Act.  *  *  *  Pro- 
vidtd,  the  lessor,  bailor,  or  conditional 
vendor  shall,  within  ten  days  from  the 
first  day  of  January  in  each  year,  file 
a  sworn  statement  with  the  recorder 
of  each  county  where  the  lease  or  sale 
bill  *  *  *  is  recorded,  and  pay  the 
recorder  for  putting  the  same  on  re- 
cord, which  statement  shall  show  the 
names  and  dates  and  description  of 
the  contract  and  the  amount  due  and 
unpaid  thereon  ;  and  upon  failure  to 
make  such  statement,  or  if  such  state- 
ment is  false,  or  made  with  the  intent 
to  deceive  and  mislead  any  creditor  of 
said  railroad  in  any  way,  then  such 
lessor,  bailor,  or  conditional  vendor 
shall  thereby  lose  all  benefits  which 
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he   or   thej  would   otherwise   have 
•  •  •  :"  Laws,  1881,  p.  126. 

Maine  declares  that  **  no  agreement 
that  personal  property,  bargained  and 
delivered  to  another ybr  which  a  note  i$ 
ffiven,  shall  remain  the  property  of 
the  payee  till  the  note  is  paid,  is  valid 
unless  it  is  made  and  signed  as  a  part 
of  the  note,  nor  when  it  is  so  made 
and  signed  in  a  note  for  more  than 
thirty  dollars,  except  as  between  the 
original  parties  to  said  agreement, 
unless  it  is  recorded  like  mortgages 
of  personal  property :"  Act  of  Feb. 
20,  1874,  ch.  181,  amending  Rev. 
Stat.  ch.  Ill,  g  5. 

In  3/iMtuifpi,  §  1300  of  the  Code 
of  1880,  p.  373,  is  peculiar  in  giving 
notice,  by  providing  that  "  If  any 
person  shall  transact  business  as  a 
trader,  or  otherwise,  with  the  addition 
of  the  words  agent,  factor,  and  com- 
pany,  or  and  co,,  or  like  words,  and 
fkil  to  disclose  the  name  of  his  prin- 
cipal, or  partner,  by  a  sign  in  letters 
easy  to  be  read,  placed  conspicuously 
at  the  house  where  such  business  is 
transacted,  or  if  any  person  shall 
transact  business  in  his  own  name, 
without  any  such  addition,  all  the  pro- 
perty, stock,  money,  and  choses  in 
action,  used  or  acquired  in  such 
business,  shall,  as  to  the  creditors  of 
any  such  person,  be  liable  for  his 
debts,  and  be,  in  all  respects,  treated 
in  favor  of  his  creditors,  as  his 
property."  But  except  as  to  traders 
(whii-h  jewellers  are),  conditional 
sales  of  personal  property  of  ev^sry 
kind,  when  the  vendor  delivers 
possession  and  retains  the  title  until 
paid,  at  any  time  within  three  years 
(Code,  §  1293)  remain  ralid :  Brine- 
V.  HaWs  S.  i-  Co.,  8.  Ct.  Miss.  Jan. 
10,  1887. 

New  York  does  not  require  record- 
ing on  a  conditional  sale  of  household 
goods,  pianos,  organs,  scales,  engines 
and  boilers,  portable  saw-mills  and 
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saw  machines,  threshing  machines 
and  horse  powers,  mowing  machin«'6, 
reapers,  and  harvesters,  and  grain 
drills,  with  their  attachments ;  the 
contract  of  sale  must  be  in  duplicate 
and  one  copy  delivered  to  the  pur- 
chaser: Act,  May  29,  1880,  ch.  495. 
Otlierwise,  '*  in  every  contract  for  the 
conditional  sale  of  goods  and  chattels 
hereafter  made,  which  shall  be  accom- 
panied by  an  immediate  delivery,  and 
be  followed  by  An  actual  and  con- 
tinued change  of  possession  of  the 
things  contracted  to  be  sold,  all  con- 
ditions and  reservations  which  pro- 
vide that  the  ownership  of  such  goods 
and  chattels  is  to  remain  in  the  person 
so  contracting  to  sell  the  same,  or 
otlier  person  than  the  one  so  contract- 
ing to  buy  them  until  said  goods  or 
chattels  are  paid  for,  or  until  the 
occurring  of  any  future  event  or  con- 
tingency, shall  be  absolutely  void  as 
against  subsequent  purchasers  and 
mortgagees  in  good  faith,  and  as  to 
them  the  sale  shall  be  deemed  abso- 
lute, unless  such  contract  for  sale 
with  such  conditions  and  reservations 
therein,  or  a  true  copy  thereof  shall 
be  filed"  of  record,  and  a  true  copy 
again  filed,  thirty  days  before  the  end 
of  one  year  from  such  filing  of  record  : 
Act  May  21,  1884,  ch.  31.5,  and  Act 
June  11,  1888,  ch.  488.  Before  the 
Acts,  the  law  was  the  same  as  in 
Massachusetts,  see  Harkness  v.  7?m*- 
f«W,  118  U.  S.  673  (1886),  per  Brad- 
let,  J. 

II.  Georgia,  in  1881,  enacted,  that 
whenever  poi  onal  property*  is  sold 
and  delivered  with  the  condition 
affixed  to  the  sale,  that  the  title  there- 
to is  to  remain  in  vendor  of  such 
personal  property  until  the  purchase 
price  thereof  shall  have  been  paid, 
every  such  conditional  sale,  in  onler 
for  the  reservation  of  title  to  be  valid 
as  against  third  parties,  shall  be  evi- 
denced in  writing,  and  not  otherwise. 


596 


RAW80N  MANUFACTUBINa  CO.  9.  RICHARDS. 


And  the  written  contract  of  tverj 
such  conditional  sale  sliall  be  executed 
and  attested  in  the  same  manner  as  is 
now  provided  by  existing  laws  for  the 
execution  and  attestation  of  mortgages 
on  p4*rsonal  property :  jRvrWw/,  fi<tr«r- 
thelesx,  that,  as  between  the  parties 
th«>mselTes,  the  contract,  as  made  hy 
tbein,  shall  be  valid,  and  may  be  en- 
forced, whether  evidenced  iu  writing 
or  not.  The  existing  statutes  and 
laws  of  this  State  in  relation  to  the 
registration  and  record  of  mortgages 
on  {MTsonal  proiwrty,  shall  apply  to 
and  affect  all  conditional  sales  of  per- 
sonal property  as  defined  in  this  sec- 
tion :"  Code  of  1882,  §  1955.  This 
statute  does  not  apply  to  instraments 
in  existence,  or  transactions  occurring 
lK>fore  its  enactment :  Bowen  v.  Friek 
4r  Co.,  75  (la.  786  (1885).  The  statute 
has  an  exception,  that  '*  cotton,  com, 
rice,  crude  turpentine,  spirits  of  tur- 
pentine, rosin,  pitcli,  tar,  or  other 
products  sold  by  planters  and  com- 
mission merchants  on  cash  sale, 
shall  not  be  considered  as  the  prop- 
erty of  the  buyer,  or  the  owner- 
ship given  up  until  the  same  shall  be 
fully  paid  for,  although  it  may  have 
been  delivered  into  the  i)06S<*sHion  of 
the  buyer  :*'  Id.  §  1593,  as  amended 
by  Acts  July  30,  1885,  and  October 
13, 1S85,  Laws,  pp.  45,  52.  Si-e  RoberU 
Y.  iSr/ rannoA,  etc.,  R,  Co.,  75  Ga.  225. 
The  Iowa  Code,  §  1922,  provides 
that  **No  sale,  contract,  or  lease, 
wherein  the  transfer  of  title  or  owner- 
ship of  personal  property  is  made  to 
de])end  upon  any  condition,  shall  be 
valid  against  any  creditor  or  pur- 
chaser of  the  vendee  or  lessee  in 
actual  possession,  obtained  in  pursu- 
ance thereof  without  notice,  unless 
the  same  be  in  writing,  executed  by 
the  vendor  or  lessor,  acknowledged 
and  recorded  the  same  as  chattel 
mortgages.*'  This  statute  does  not 
reach  a  case  where  an  attachment  is 


laid  on  property  in  the  hands  of  a 
sub-agent  for  the  debts  of  an  agent, 
because  the  plaintiff  in  such  pro- 
ceeding is  not  a  creditor  nor  a  pur- 
chaser from  the  sub-agent,  and  the 
question  of  title  in  the  agent  would 
have  to  be  decided  outaide  of  the 
sUtute:  South  Bemd  Inm  Works  v. 
CoUreli  et  ai.,  U.  8.  Circ.  Ct.  N.  D. 
Iowa,  May  Term,  1887,  31  Fed.  Rep. 
254.  As  to  notice,  this  may  be  con- 
structive as  afforded  by  the  record,  or 
actual :  Warner  v.  Jbnefon,  52  Iowa,  70 
(1879) ;  but  no  inquiry  or  diligence  in 
seeking  information  of  an  unrecorded 
contract  is  required,  the  statute  re- 
lieving the  creditor  or  purchaser  from 
the  buyer  :  Moline  Flow  Co,  v.  Bradm 
cf  a/.  (1887),  71  Iowa,  141. 

Kentuckji  provides  that  "  no  deed  of 
trust  or  mortgage,  conveying  a  legal 
or  equitable  title  to  real  or  personal 
estate,  shall  be  valid  against  a  pur- 
chaser for  a  valuable  consideration 
without  notice  thereof,  until  such  deed 
shall  be  acknowledged  or  proved  ac- 
cording to  law,  and  lodged  for  record :" 
Gen.  Sut.  Ch.  24,  §  10.  The  Court 
of  Appeals  have  held,  that,  where  a 
sale  had  been  made  with  a  reservation 
of  title  to  railroad  cars,  this  simply 
created  a  lieo,  valid  between  the 
parties  but  not  affecting  the  rights  of 
purchasers  and  creditors,  unless  the 
contract  should  be  recorded,  as  pro- 
vided in  the  statute :  Bameif  ^*  5. 
Alfy.  Co.  V.  Hart,  Receiver,  Sept.  16, 
1886 ;  Bart  v.  Barney,  etc.,  Co.,  U.  S. 
Circ.  Ct.  Dist.  Ky.  May  1881,  7  Fed. 
Rep.  543 ;  Vaughn,  etc,  v.  Hopeon,  10 
Bush  (Ky.),  337  (1874),  overruling 
fbtton  V.  McCane,  15  B.  Monroe  (Ky.), 
555  (1855). 

Minnesota  requires  that  **  every  note 
of  hand  or  other  evidence  of  indebted- 
ness or  contract,  the  conditions  of 
which  are  that  the  title  or  ownership 
to  the  property  for  which  said  note  or 
other  evidence  of  indebtedness  or  con- 
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tract  is  giTen,  remains  in  the  vendor, 
shall  be  absolutely  void,  ad  against 
the  creditors  of  the  rendee,  and  as 
against  subsequent  purchasers  and 
mortgagees  in  good  faith,  unless  the 
note  or  other  evidence  of  indebtedness 
or  contract,  or  true  copies  thereof,  or, 
if  said  contract  be  oral,  then  a  memo- 
randum expressing  the  terms  and  con- 
ditions thereof  be  filed"  as  therein 
provided;  this  creates  sufficient  no- 
tice until  "after  the  expiration  of  one 
jear  from  the  day  on  which  such  note, 
or  other  evidence  of  indebtedness  or 
contract,  became  due:"  Act  1873,  o. 
65,  incorporated  in  Qen.  Stat.  1878,  o. 
39,  §§  15-20,  and  amended  by  Oen. 
Laws,  1883,  c.  38,  $  2.  Under  this 
statute  actual  notice  was  held  to  be 
sufficient  to  preserve  the  vendor^s 
title,  in  the  absence  of  filing,  in  an- 
alogy to  the  decisions  upon  the  effect 
of  actual  notice  of  an  unrecorded 
deed  of  real  estate  or  of  a  chattel 
mortgage:  Dj/er  v.  Tharttad  (Oct.  1, 
1886),  35  Minn.  534. 

The  Mistomi  Rev.  Code,  §  2507,  pro- 
vides that  *'  in  all  cases  where  any 
personal  property  shall  be  sold  to  any 
person,  to  be  paid  for,  in  whole  or  in 
part,  in  instalments,  or  shall  be  leased, 
rented,  hired,  or  delivered  to  another 
on  condition  that  the  same  shall 
belong  to  the  person  purchasing, 
leasing,  renting,  hiring,  or  receiving 
the  same  whenever  the  amount  paid 
shall  be  a  certain  sum,  or  the  value 
of  such  property,  the  title  to  the  same 
to  remain  in  the  vendor,  lessor,  renter, 
hirer,  or  deliverer  of  the  same,  until 
such  sum  or  the  value  of  such  pro- 
perty} or  any  part  thereof,  shall  have 
been  paid,  such  condition,  in  regard , 
to  the  title  so  remaining  until  such 
payment,  shall  be  void  as  to  all  sub- 
sequent purchasers  in  good  faith,  and 
creditors,  unless  such  condition  shall 
be  evidenced  by  writing,  executed, 
acknowledged,  and  recorded,  as  pro- 


vided in  cases  of  mortgages  of  per- 
sonal property."  This  statute  does 
not  avoid  a  conditional  sale  between 
the  parties,  or  as  against  purchasers 
with  actual  notice,  antecedent  credi- 
tors in  all  cases  and  subsequent  credi- 
tors with  notice :  Tujls  v.  Thompton, 
22  Mo.  App.  564  (1886);  Dtjiance 
Mach.  Wks,  V.  Tritler,  21  Id.  69 
(1886)  ;  Cooler  v.  Johnton,  86  Mo.  533 
(1885);  Wettem  L.  ^  C.  Co.  v. 
Bvmk  et  al.,  U.  S.  Circ.  Ct.  N.  Dist. 
111.  May  34,  1886,  27  Fed.  Rep.  698. 
Nordoi^  it  include  goods  consigned  to 
be  sold  on  commission  :  Peet  et  <d,  v. 
Spencer,  90  Mo.  384  (1886). 

In  iV'e6ra«I-a,  '*  no  sale,  contract,  or 
lease,  wherein  the  transfer  of  title  or 
ownership  of  personal  property  is 
made  to  depend  upon  any  condition, 
shall  be  valid  against  any  purchaser 
or  Judgment  creditor  of  the  vendee  or 
lessee  in  actual  possession,  obtained 
in  pursuance  of  such  sale,  contract, 
or  lease,  without  notice,  unless  the  same 
be  in  writing,  signed  by  the  vendee  or 
lessee,  and  a  copy  thereof  filed  in  the 
office  of  the  clerk  of  the  county, 
within  which  such  vendee  or  lessee 
resides  ;  said  copy  shall  have  attached 
thereto  an  affidavit  of  such  vendor  or 
lessor,  or  his  agent  or  attorney,  which 
shall  set  forth  the  names  of  the  ven- 
dor and  vendee  or  lessor  and  lessee,  or 
[and]  description  of  the  property 
transferred  and  the  full  and  true  in- 
terest of  the  vendor  or  lessor  therein :" 
Comp.  SUt.  ch.  32,  §  26.  Tliis  record 
remains  valid  for  five  years,  with  pro- 
vision for  annual  renewal  thereafter. 
This  statute  invalidates  secret  liens  in 
favor  of  the  seller :  Manning  et  al,  v. 
Cunningham,  S.  Ct.  Neb.  Feb.  24, 
1887. 

New  Hampshire  (Statute  of  1885, 
oh.  30,  §  1,)  provides  that  "  no  lien 
reserved  on  personal  property  sold 
conditionally  and  passing  into  the 
hands  of  a  conditional  purchaser  shall 
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be  valid  against  attaching  creditors,  or 
Buljseqiient  purchaders  without  notice, 
nuU'ss  the  vendor  of  such  property 
takt*s  a  written  memorandum,  signed 
by  the  purchaser,  witnessing  such  lien 
and  tlie  sum  due  thereon,  and  causes 
it  to  be  recorded  in  the  town  tlerk's 
office  of  the  town  where  the  purchaser 
of  sucli  property  resides,  if  he  resides 
in  the  State,  otherwise  in  the  town 
clerk's  office  of  the  town  wliere  the 
vendor  resides,  within  ten  days  after 
such  property  is  delivered."  Section 
2  provides  for  the  affidavit  of  the 
parties  to  the  good  faith  of  the  trans- 
action. Where  a  written  memoran- 
dum was  made  of  a  hiring,  with  con- 
dition that  the  goods  should  become 
the  absolute  property  of  the  hirer 
when  all  tlie  rent  had  been  paid,  and 
for  a  return  of  the  goods  if  the  rent 
should  not  be  paid,  this  was  held  to 
be  a  conditional  sale,  and  in  the  ab- 
sence of  the  affidavit  to  the  good  faith 
of  the  transaction  and  of  recording, 
was  held  void  as  against  a  creditor  of 
the  hirer:  Gerrish  et  al.  v.  dark,  S, 
Ct.  N.  H.  March  16,  1888.  But  such 
a  sale  is  good  against  the  assignee  in 
insolvency  of  the  buyer :  Adams  v. 
Lie^  Id. 

In  Nwik  Carolina,  the  Code  of  1883, 
provides  that  **all  conditional  sales 
of  personal  pro}K»rty  in  which  the 
title  is  retaineii  by  the  barg<ainor, 
shall  be  reduced  to  writing  and  regis- 
tered in  the  same  manner,  for  the 
same  fees  au<l  with  the  same  legal  ef- 
fect as  is  provided  for  chattel  mortga- 
ge:? :"  §  1275.  This  statuto  was  held 
inapplicable  to  a  lease  of  furniture, 
bedding,  etc.,  for  a  stipulate<l  rent, 
with  condition  that  the  property 
could  be  purchased  at  any  time  dur- 
ing the  lease  for  the  aggregate  sum  of 
the  rent :  this  was  a  lease  and  not  a 
conditional  sale  and  need  not  be  in 
writing  nor  registered,  and  a  creditor 
of  the  lessee  could  not  seize  the  pro- 


perty: Foreman  v.   Drake,  98  N.  C. 
311  (1887). 

Ohio  permitted  the  vendor  to  retain 
the  title  pending  the  payment  of  the 
purchase-money,  even  as  against  in- 
nocent  purchasers   from   his   vendee 
(Gi4«    Manjr.   Co.   v.   Ganin,   S.   Ct. 
Ohio,  Oct.  25,   1887),  until  the  first 
day  of  July,  1^85,   when   a  statute 
went  in  effect,  providing  "that  in  all 
cases   where   any   personal   property 
shall  be  sold  to  any  person,  to  Ik*  paid 
for  in  whole  or  in  part,  in  instalments, 
or  shall  be  leased,  rented,  hired,  or 
delivered  to  another  on  condition  tliat 
the  same  shall  belong  to  the  ])erson 
purchasing,  leasing,  renting,  hiring, 
or  receiving  the  same,  whenever  the 
amount  paid  shall  Ite  a  certain  sum, 
or  the  value  of  such  proi»erty,  the 
title  to  remain  in  the  vendor,  lessor, 
renter,  hirer,  or  deliverer  of  the  same, 
until  such  sum,  or  the  value  of  such 
property,  or  any  part   thereof,  shall 
have  been  paid,  such  condition,  in  re- 
gard to  the  title  so  remaining  until 
such  payment,  shall  be  void  as  to  all 
sulisequent   purchasers,  and  mortga- 
gees in  good  faith,  and  creditors,  un- 
less such  condition  shall  be?  evidenced 
by  writing,  signed  by  the  jjurcha.'ter, 
lessor,  renter,  hirer,  or  receiver  of  the 
same,  and  also  a  statement  thereon, 
under  oath,  made  by  the  person  so 
selling,    leasing,    or    delivering  any 
proi>erty  as  herein  providetl,  his  agent, 
or  attorney  of  the  amount  of  the  claim, 
or  a  true  copy  theriH>f,  with  an  affida- 
vit that  the  same  is  a  copy,  dei^osited 
with  the  clerk  of  the  township  where 
the  person  signing  the  instrument  re- 
sides  at   the  time  of  the   execution 
thereof,  if  a  resident  of  the  State,  and  if 
not  such  resident,  then  with  the  clerk 
of  the  township  in  which  such  projierty 
is  sold,  leased,  rented,  hired,  or  de- 
livered, is  situattMl  at  the  time  of  the 
execution  of  the  instrument ;"  or  with 
the  county  recorder,  if  his  office  is 
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kept  in  such  township  (S2  Laws  of 
Ohio,  238).  This  is  substantially  the 
same  proyision  as  those  relating  to 
chattel  mortgages:  %%  4150-2,  Rer. 
Stat.  Ohio. 

The  S<mth  Cmroiina  statute  ordains 
that  '*  no  mortgage,  or  other  instra- 
ment  of  writing  in  the  nature  of  a 
mortgage,  of  personal  property  shall 
be  valid,  so  as  to  aifect,  from  the  time 
of  such  delivery  or  execution,  the 
rights  of  subsequent  creditors,  or  pur- 
chaser for  valuable  consideration  with- 
out notice,  unless  recorded  within  forty 
days  from  the  time  of  such  delivery 
or  execution,  in  the  office  of  register 
of  mesne  conveyances  of  the  county 
where  the  owner  of  said  property  re- 
sides, if  he  reside  within  the  SUte ; 
or,  if  he  resides  without  the  Slate,  of 
the  county  where  such  personal  prop- 
erty is  situated  at  the  time  of  the  de- 
livery or  execution  of  said  deeds  or 
instruments  :  Provided,  nevertkeieMtf 
That  the  above-mentioned  deeds  or 
instruments  in  writing,  if  recorded 
subsequent  to  the  expiration  of  said 
period  of  forty  days,  shall  be  valid  to 
aifect  the  rights  of  subsequent  credi- 
tors and  purchasers  for  valuable  con- 
sideration without  notice,  only  ftt>m 
the  date  of  such  record  :"  Gen.  Stat. 
1882,  ch.  xov.  §  2346.  The  other 
"instrument  of  wdting"  includes  a 
promissory  note,  given  for  the  pur- 
chase of  a  fire-proof  safe,  and  embody- 
ing these  words,  that  the  sellers  "  do 
not  part  with  any  title  thereto,  until 
the  purchase-money  has  been  frilly 
paid."  The  safe  could  be  taken  in 
execution,  while  in  the  buyer's  pos- 
session, by  his  subsequent  creditors, 
because  the  note  had  not  been  re- 
corded :  the  statute  "was  intended  to 
embrace  such  conditional  sales  as  the 
one  in  this  case,  and  in  that  way  to 
cut  up,  root  and  branch,  all  secret 
Hentf  whether  written  or  verbal,  in  re- 
spect to  the  rights  of  sequent  credi- 


tors And  purchasers  for  valuable  con* 
bideration  without  notice:'*  Herring 
t-  Co.  V.  Cmuum,  21  S.  Car.  212 
(1884). 

Texaa  has  departed  from  the  princi- 
ple laid  down  in  Cit^  Nat'l  Bank  v. 
l\ifis,  63  Tex.  113  (1885),  followed  in 
l\tft$  V.  Clereiand,  decided  February 
4,  1887,  by  enacting  "thst  all  reser- 
vations of  the  title  to  or  property  in 
chattels  as  security  for  the  purchase- 
money  thereof,  shall  be  held  to  be 
chattel  mortgages,  and  shall,  when 
possession  is  delivered  to  the  vendee, 
be  void  as  to  creditors  and  bona  Jid€ 
purchasers,  unless  such  reservationa 
be  in  writing  and  registered  as  re- 
quired of  chattel  mortgages:''  Oen. 
Laws,  1885,  o.  78,  §  1,  p.  76.  And, 
in  addition,  the  general  principle  was 
also  adhered  to  that  the  attempt  to 
protect  a  stock  of  goods,  sold  and  re- 
placed in  the  course  of  trade,  by  a 
reservation  of  title  in  the  seller  of  the 
original  goods  until  he  should  be  paid 
must  be  held  fraudulent :  Loving  Ai6. 
Co.  V.  Johnson  et  aL,  S.  Ct.  Texaa, 
May  13,  1887. 

Vermont  has  a  statute,  verbally  the 
same  as  §  1  of  the  New  Hamp.  stat., 
except  the  time  of  recording  is  ex- 
tended to  30  days :  Rev.  Stat,  g  1992. 
This  statute  does  not  invalidate  the 
conditional  sale  as  to  creditors  with 
notice:  Whitcomh  v.  Woodworth,  54 
Vt.  544  (1882). 

The  Virginia  Supreme  Court  of  Ap- 
peals has,  this  year,  decided  that  "  an 
unrecorded  contract  ot  conditional 
sale  of  personal  property  is  valid,  as 
against  purchasers  from  the  vendee, 
without  notice,"  on  the  ground  that 
the  weight  of  American  authority  is 
in  accordance  with  the  common-law 
rule,  as  laid  down  by  the  Supreme 
Court  of  the  United  States.  {Supra.) 
The  doctrine  that  possession  is  one  of 
the  evidences  of  title  was  repudiated 
as  encouraging  carelessness    in   the 
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buyer,  who  is  bound  to  inquire  into 
the  i«eller*s  title  in  cases  of  hiring,  or 
lending,  or  leaving  goods  to  bt*  made, 
and  who  ought  not  in  cases  of  condi- 
tional sales  only  to  infer  title  from  one 
of  three  elements  of  true  title.     The 
-LegiMlature,  however,  differed  on  th« 
ezpe<iit!nc7  of  such  sales,  and  by  the 
Revised  Code,  to  take  effect  May  1, 
ISss,  provided,  ^  2462,  p.  590,  that 
**  ^wry  sale  or  contract  for  the  sale  of 
gooil.s  or  chattels,  wherein  the  title  is 
res<-rv*Hl  until  the  same  be  paid  for, 
in  whole  or  in  part,  or  the  transfer  of 
the  title  is  made  to  depend  on  any  con- 
dition, and  possession  be  delivered  to 
the  vendee,  shall  be  void  as  to  credi- 
tors of  and  purchasers  for  value  with- 
out notice  from  such  vendee,  unless 
such  sale  or  contract  be  evidenced  by 
writing  executed  by  the  vendor,  in 
which  the  said  reservation  or  condi- 
tion is  expressed,  and  until  and  ex- 
cept from  the  time  the  said  writing  ta 
duly  admitted  to  record  in  the  county 
or  cor]ioration  in  which  said  goods  or 
chattels  may  be,  or,  if  said  goods  and 
chattels  consist  of  locomotives,  cars, 
or  other  rolling  stock,  equipment  or 
personal  property  of  any  description, 
to  In*  used  in  or  aliout  the  op'ration 
of  any  railroad,  until  and  except  from 
the  time  the  said  writing  is  duly  ad- 
mitted to  reconl  in  the  clerk's  office  of 
the  county  or  cor|>oration  court  of  the 
county  or  corporation   wherein    the 
principal  office  in  this  State  of  the 
company  operating  the  railroad  is  lo- 
cated, or  in  the  clerk's  office  of  the 
Cliancery  Court  of  the  City  of  Rich- 
mond, if  said  principal  office  is  with- 
in the  corporate  limits  of  the  said  city, 
and  a  copy  of  said  writing  be  filed  in 
the  office  of  the  ]V>ard  of  Public  Works, 
and  each   locomotive,   car,    or  other 
piece  of  the  rolling  stock,  be  plainly 
and   permanently  marked  with  the 
name  of    tho  vendor  on  both  sides 
thereof,  followed  by  the  word  oipiwr*" 


§  2468  provides  for  recording  in 
another  county,  to  which  the  gtNidg 
are' removed,  within  one  year  after  the 
removal ;  otherwise,  to  "  be  void  an  to 
such  creditors  or  purchasers'*  in  every 
case,  except  that  as  to  the  interef»ts  of 
married  women  (not  her  separate  es- 
tate), of  infants,  and  of  insane  per- 
sons, the  time  for  recording  is  one 
year  after  removal  of  disability. 

!!>«<  I  Vr^iRia  declares,  that  *Mfany 
sale  he  made  of  goods  and  chattels, 
reserving  the  title  until  the  same  is 
paid  for,  or  otherwise,  and  possession 
be  delivered  to  the  buyer,  such  r«>ser- 
▼ation  shall  be  void  as  to  creditors  of, 
and  purchasers  without  notice  from, 
such  buyer,  unless  a  notice  of  such 
reservation  be  recorded  in  the  office 
of  the  clerk  of  the  county  court  of  the 
county  where  the  property  is,  or  in 
case  said  goods  and  chattels  consist 
of  engines,  cars,  or  other  rolling  stcxk, 
or  equipment  to  be  uaed  in  or  about 
the  operation  of  any  railroad,  unless 
such  notice  be  recorded  in  the  office 
of  the  Secretary  of  SUte.*  *  ♦  Code, 
1887,  ch.  Ixxiv.  3.  The  other  iN)r- 
tions  of  this  section  do  not  relate  to 
such  sales  :  See  BladacM  et  ai,  v. 
WalkfT  et  aL,  U.  S.  Circ.  Ct.  K.  D. 
Ark.  1880,  5  Fed.  Rep.  419.  Such 
sales  are  good  between  the  imrties: 
McGinnit  ft  aL  v.  Savage  et  a/.,  S. 
Ct.  App.  February  2,  1887. 

Wiaconnin  :  See,  above,  p.  58r>,  s/fq, 

III.  One  State  requiring  writing^  in 
Bome  caaeSf  hut  not  recording. 

MastachHsettt  requires  that  '*  all 
contracts  for  the  sale  of  furniture  or 
other  household  effects,  made  on  con- 
dition that  the  title  to  the  proi>erty 
sold  shall  not  pass  until  the  price  is 
paid  in  full,  whether  such  contract  be 
in  the  form  of  a  lease  or  otheririse, 
shall  l)e  in  writing,  and  a  copy  there- 
of shall  be  furnished  the  vendtn*  by 
the  vendor,  at  the  time  of  such  sale, 
*'  and  all  payments  made  by  or  in  be- 
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half  of  the  rendee,  and  charges, 
whether  in  the  nature  of  interest  or 
otherwise,  as  they  accrue,  shall  be 
indorsed  by  the  vendor  or  his  agent, 
upon  such  copy,  if  the  vendee  so  re- 
quests. If  the  vendor  fails  to  comply 
with  any  of  the  provisions  of  this 
section  through  negligence,  hit  rights 
under  such  contract  shall  be  sus- 
pended while  such  default  continues ; 
and  if  he  refuses  or  wilfully  or  fraud- 
ulently fkils  to  comply  with  any  of 
such  provisions,  he  shall  be  deemed 
to  have  waived  the  condition  of  such 
sale:**  §  1  (complete),  ch.  313,  Acts 
18S4,  342.  Otherwise,  the  validity 
of  conditional  sales  wss  affirmed  in 
Bianchard  v.  Cooke,  144  Mass.  207 
(1887). 

IV.  Sevenioen  l^aitM  and  Terriiariei 
require  neither  writing  nor  recording. 

In  California  no  title  was  held  to 
pass  on  a  conditional  sale  of  wood  to 
be  out  and  to  remain  on  seller's  land 
until  one  dollar  per  cord  should  be 
paid;  before  payment  the  sherilT 
seized  and  sold  the  wood  as  the  prop- 
erty of  the  buyer,  and  the  seller  was 
allowed  to  recover  the  full  value  of 
the  wood :  Stokee  v.  Baleam,  S.  Ct. 
Cal.  July  27, 1887.  But  shortly  before 
this  the  Court  held  that  they  would 
look  into  the  intention  to  observe, 
whether  the  parties  meant  a  con- 
ditional sale  with  reservation  of  title 
or  a  sale  in  which  the  substantial 
ownership  would  be  vested  in  the 
buyer,  with  security  for  payment, 
and  hold  the  latter  to  the  require- 
ments of  chattel  mortgages :  Ihtmer  et 
al.  V.  Howard,  S.  Ct.  Cal.  May  20, 1887. 

Colorado  extends  the  provisions  of 
her  chattel  mortgage  laws,  which  re- 
quire delivery  of  possession  to  the 
mortgagee,  or  acknowledgment  and 
recording,  Qen.  Stat.  ch.  xiv.  §  163, 
"  to  all  such  bills  of  sale,  deeds  of 
trust,  and  other  conveyances  of  per- 
sonal property,  as   shall  have    the 


effect  of  a  mortgage  or  lien  upon  such 
property :  Id.  g  169. 

It  is  presumable  that  reservation 
of  title  would  be  distinguished  from  a 
lien. 

Connecticut  sustains  conditional 
sales :  Coolly  v.  Gillan,  54  Conn.  80 
(1886),  and  Warren  Mfg.  Co.  v.  Nor- 
witk,  etc.^  Co.  et  al.,  S.  Ct.  Errors, 
March,  1888,  citing  Lewis  v.  McCabe, 
49  Conn.  141  (1881)  ;  but  "any prop- 
erty  sold  upon  condition,  and  put  by 
the  vendor  into  the  visible  possession 
of  the  vendee,  unless  otherwise  ex- 
empt from  execution,  may  be  attached 
and  levied  upon  and  sold  or  set  out 
on  execution  in  any  suit  against  such 
vendee,  subject  to  the  rights  of  the 
vendor  to  its  possession  or  ownership ; 
and  the  party  attaching  or  levying 
shall  have  the  same  rights,  which  the 
vendee  would  otherwise  have  had  to 
tender  to  the  vendor  performance  of 
the  conditions  of  sale  ;  and  all  parties 
deriving  title  under  the  execution 
shall  succeed  to  all  the  rights  of  the 
vendee,  in  relation  to  such  property :" 
Oen  Stat.  Revis.  1875,  Tit.  19,  ch.  2, 
§35. 

Delaware  Courts  hold  conditional 
sales  of  personal  property  to  be  valid ; 
and,  where  delivery  of  property  is 
made  upon  agreement  that  no  title 
shall  pass  until  payment  is  made  or 
some  other  thing  is  done  or  occurs, 
no  title  passes  to  the  party  to  whom 
the  property  is  delivered,  until  the 
condition  is  fulfilled ;  and  none  can 
be  passed  to  his  vendee,  no  matter 
how  ignorant  of  the  secret  contract : 
Watertown  Steam  Engine  Co.  v.  Davis, 
4  Hous.  (Del.)  192,  and  in  the  U.  S. 
Dist.  Ct.  (Dist.  Md.),  the  Court  say— 
"  It  is  conceded  that  there  is  no  sta- 
tute of  Delaware  which  affects  the 
question  of  a  conditional  delivery  of 
chattels,  or  which  legislates  with  re- 
gard to  bills  of  lading,  and  there  is  no 
rule  of  the  common  law  which  forbids 
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such  A  transaction,*'  citing  IIurhieuY, 
Husstllf  suftra;  Th^.  John  A'.  ShaWf 
April  12,  1887,  32  Fed.  Rep.  401. 

hlaho  lias  no  statute,  and  in  the 
al«ient-e  of  any  decisions  the  general 
rule  would  seem  applicable. 

In  htdiana  the  Supreme  Court  has 
affirmed  the  rule  that  "where  the 
owner  of  |)ersonal  property  sells  and 
delivers  it  to  a  purchaser,  not  for  the 
purpose  of  consumption  or  re-sale,  at 
any  agreed  price,  payable  at  a  future 
day,  upon  the  express  condition  and 
agreement  that  the  title  to  such  pro- 
perty should  remain  in  the  vendor 
thereof  until  the  purchase  price  was 
fully  paid,  the  rendee  of  such  pro- 
p(*rty,  prior  to  such  payment,  can 
neither  sell  nor  incunilier  the  property 
in  such  manner  as  to  (h^feat  the  title 
of  the  original  owner  and  vendor 
thereof;'*  but  otherwise,  when  the 
pro|)erty  is  delivered  for  a  re-sale, 
such  condition  "must  be  deemed 
fraudulent  and  void  as  against  pur- 
chasers from  the  original  vendee:*' 
Wlnchttter  \W  W.  ^'  Alfg»  v.  Girmaa, 
lUO  hid.  31  (1SS7). 

The  Kantas  Courts  uphold  con- 
ditional sales  even  against  a  bona  Jide 
purchaser ;  neither  the  statute  re- 
lating to  frauds  (Comp.  Laws,  1S85, 
§§  2^17,  2818),  nor  to  chattel  mortga- 
ges (Id.  $§  3499  et  seq.)f  apply  :  5iijii- 
wrr  V.  McFarlan,  2r»  Kan.  GlHi  (1875), 
and  llailoweU  v.  Miine,  2()  Id.  65 
(1S7G). 

In  Michigan^  the  Supreme  Court, 
after  saying  that  the  vendor's  rights 
in  a  conditional  sale  are  recognized 
against  mortgagees  {Hood  v.  O/ia, 
January  12,  1888),  and  innocent  pur- 
chainers  for  value,  add  that  **  the  ven- 
dor's rights  to  follow  the  property 
into  the  hands  of  third  parties  or  to 
sue  them  for  a  conversion,  are  made  to 
depend  upon  the  good  faith  of  the 
transaction,  and,  where  the  purchase 
is  made  from  the  vendee  in  good  faith 


and  without  notice,  under  circumstan- 
ces in  which  the  original  vendor  must 
have  known  or  contemplated  that  the 
mill  machinery  '  would  be  sold  by  his 
vendee,*  a  millwright,  and  placed  in 
the  mill  of  the  defendants  and  so  *  in- 
corporated in,  or  made  a  part  of,  the 
freehold,  his,  the  vendor's,*  rights 
have  been  made  subservient  to  those 
of  the  innocent  purchaser  :**  Jenks  v. 
Cciwell,  June  23,  1887. 

In  Montana,  where  a  lease  with  the 
privilege  of  purchase  on  payment  of 
a  sum  in  addition  to  the  rent,  had  ex- 
pired, the  cattle  remained  in  the  les- 
see's possession  and  the  additional 
vum  had  not  been  paid,  the  Court 
iield  this  no  fraud  upon  the  lessee's 
creditors,  as  the  parol  agreement  lor 
a  conditional  sale  was  valid  even 
against  the  creditors  (citing  Ilnrk-niss 
V.  Russell y  Bupra;  HeinbocUe  v.  Zuy- 
bamn,  5  Mont.  344  (1885),  and  5i/r«r 
Bow  M,  4'  ^^'  ^^'  ^*  t'Oicrif,  6  Id. 
288  (1887) ;  i/i7es  v.  EdaaU,  S.  Ct. 
MonUna,  July  29,  1887. 

In  Nevada  a  conditional  sale  passes 
no  title  which  can  be  taken  into  exe- 
cution by  the  buyer *8  creditors,  until 
the  performance  of  the  condition,  un- 
less the  condition   is  waived   bv  an 

w 

absolute  and  unconditioned  delivery 
of  the  property :  Cardinal  ▼.  Edwards^ 
6  Nev.  36  (1869). 

In  Xetc  Jerseif  and  Xrw  Mexico  the 
Courts  uphoM  the  conditional  sales 
even  against  purchasers  without  no- 
tice for  a  valuable  consideration,  of 
chattels  brought  from  another  State, 
and  chattel  mortgages  and  convey- 
ances which  create  the  relation  of 
debtor  and  creditor  are  distinguished 
from  such  sales :  Marvin  Sa/e  Co.  v. 
Norton,  48  N.  J.  Law,  410  (1886) ; 
ReilewiU  v.  Gillen,  S.  Ct.  New  Mez. 
January  19,  1887. 

In  Ougon  the  Supreme  Court,  as 
recently  as  February  29, 1888  {Schnei- 
dtr  v.  Let  et  a/.),  refused  to  depart 
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from  the  former  decisions  of  The  Singer 
Aifg,  Co.  T.  Gmham  et  a/.,  8  Oregon, 
17  (1879),  and  Roundoff  et  al.  t. 
Baker,  Id.  240  (1880),  and  again  held 
that  a  sale  to  a  honajide  purchaser 
woald  convey  no  title  as  against  the 
seller,  of  personaltj,  upon  condition 
of  retaining  title  until  payment  in 
fall.  The  Court  felt  "susUined  hj 
such  high  authority  as  that  of  the 
Supreme  Ck>urt  of  the  U.  S."  in  Hark- 
ness  T.  Russell,  supra. 

Rhode  Island:  the  right  of  the  con- 
ditional vendee  is  merely  a  right  rest- 
ing in  contract  and  not  subject  to  at- 
tachment: Goodell  V.  Fairhrother,  12 
R.  1. 233  (1878)  ;  though,  where  there 
Is  possession  and  the  right  to  use  the 
machinery  conditionally  sold  a  sale  or 
mortgage,  8r>Hlect  to  the  payment  of 
the  price,  may  be  made :  Carpenter  v. 
Scott,  13  R.  I.  477  (1881). 

In  Tennessee,  Utah,  and  Wa^ngton 
Territory  a  conditional  sale  is  valid, 
and  a  purchaser  from  the  vendee  ac- 
quires no  title,  unless  the  vendee  is 
clothed  with  authority  to  sell :  Wilder 
i'  Co.  V.  Wilson,  16  Lea,  548  (1886)  ; 
De  Saint  Germain  et  al.  v.  Mind,  S. 
Ct.  Wash.  Terr.  February  4,  1887; 
Harkness  v.  Russell,  118  U.  S.  663 
(1886). 

In  Wyoming  conditional  sales  are 
valid,  even  against  the  purchaser  for 
a  valuable  consideration,  without  no- 
tice, from  the  assignee  for  the  benefit 
of  creditors  of  the  conditional  buyer. 
Such  sales  are  not  within  the  statute 
relating  to  chattel  mortgages :  Warner 
V.  Roth,  2  Wy.  Rep.  63  (1879). 

From  the  statutes  quoted  it  is  clear 
that  uniformity  of  local  legislation  is 
not  beyond  hope,  and,  as  a  step  in 
that  direction,  the  following  is  sug- 
gested as  a  general  law  on  the  subject 
of  conditional  sales :  "Be  it  enacted, 
etc.,  that  no  sale,  lease,  bailment,  or 
other  transfer  of  personal  property, 
where  the  possession  of  such  property 
Vol.  XXXVL— 78 


is  delivered  to  the  buyer,  lessee, 
bailee,  or  other  transferee,  upon  con- 
dition that  the  title  to  sucli  property 
shall  remain  in  the  seller,  lessor, 
bailor,  or  other  transferrer,  until  pay- 
ment of  certain  sum  or  sums  or  the 
performance  of  certain  acts,  shall  be 
of  any  validity  against  the  future 
creditors  of  such  buyer,  lessee,  bailee, 
or  other  transferee,  or  against  his 
pledgee,  lessee,  mortgagee,  or  vendee, 
without  notice  of  such  condition,  un- 
less, and  only  so  far  as  the  terms  of 
such  conditional  sale,  lease,  bailment, 
or  other  transfer,  shall  be  rtnluced  to 
writing,  executed,  and  acknowledged 
by  both  parties  to  the  contract,  and 
recorded  in  the  (county)  where  the 
property  is  at  the  time  of  such  record- 
ing, and  also  recorded  in  every  other 
(county)  to  which  such  property  may 
be  removed  from  time  to  time  before 
the  performance  of  the  condition. 
Provided,  neverthdess,  that  when  spe- 
cific articles  are  sold,  leased,  bailed,  or 
otherwise  transferred,  and  are  dis- 
tinctly marked  with  the  words  '  con- 
ditionally sold  by  A.  B.  to  C.  D.,'  it 
shall  not  be  necessary  to  record  the 
contract  but  only  to  reduce  it  to  writ- 
ing and  execute  and  acknowledge  it 
as  aforesaid." 

"§  2.  Parol  evidence  and  other 
writings  detached  from  the  recorded 
contract  shall  not  be  competent  eri- 
dence  to  vary  the  contract  executed 
and  acknowledged  as  aforesaid." 

Further  details  are  not  so  important 
that  local  variations  should  be  de- 
plored in  their  practical  effects  at 
present. 

While  not  within  the  scope  of  thiK 
annotation,  it  is  to  be  generally  noted 
that  the  law  of  the  situs,  and  not  of 
the  contract,  prevails :  Barney ^  etc., 
Co.  V.  Hart,  Receiver,  Ct.  App.  Ky. 
Sept.  16,  1886;  Marvin  Safe  Co.  v. 
Norton,  48  N.  J.  Law,  410  (1886); 
Fosdick  V.  Schall,  99  U.  S.  250  (1878). 

John  B.  Uhle. 
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ABSTRACTS    OF    RECENT    DECISIONS. 

Sl'PUEMB   COrRT  OF   TUE    UNITED    STATES.^ 

»UPBEMB  COURT  OP  KANSAS. >0 
BUPREMB  COURT  OF  LOUISIANA." 
SUPREME  JUDICIAL  COURT  OF  MAINE. <* 
COURT  OF  APPEALS  OF  MARTLAND.>3 
SUPRB3IB  COURT  OP  MASSACHUSETTS.*^ 
SUPREME  COURT  OP  MICHIGAN.!^ 
SUPREME  COURT  OF  NEW  UAMPStllRE.l' 
SUPREME  COURT  OF  XBW  JEUFEY." 
COURT  OF  CUANCEBT  OF  NEW  JERSEY.^ 
COURT  OF  APIEALS  OF  NEW  YORK.** 
SUPREME  COURT  OP  PENNSYLVANIA.^ 
SUPREME  COURT  OF  RHODE  I.SLAND.^ 
t>UPREME  COURT  OF  VEBMONT.^ 

Actions. 


UNITED  STATES  CIRCUIT  COURT,  NORTH- 
ERN DISTRICT  OK  CALIFORNIA.' 

UNITED  STATES  CIRCUIT  COURT,  NORTH- 
ERN DISTRICT  OF  IOWA.' 

UNITED  STATES  CIRCUIT  COURT,  DISTRICT 
OF  MINNESOTA.* 

UNITED  STATES  CIRCUIT  COURT,  NORTH- 
ERN DISTRICT  OF  .NEW  YORK.* 

BUPREMB  COURT  OF  COLORADO.^ 

SUPREME  COURT  OF  ERRORS  OF  C05NEC- 
TKUT.' 

SITREME  COURT  OP  ILLINOIS.^ 

SUPREME  COURT  OF  INDIANA.' 


MaUcious  abuse  of  judicial  process  can  only  be  made  the  ground 
of  nn  action  for  damat^es  when  the  |)erson  aggrieved  iias  been  arrested 
or  his  property  seized  ;  bad  faith  in  prosecuting  tlie  proceedings, 
even  though  resuhing  in  injury  to  business  or  good  name,  is  not 
abuse  of  process :    Bartleti  v.   Christhelfy  Ct.  App.  Md.,  June  13, 

Banks. 

Deposit  cannot  be  alleged  by  the  bank  to  belong  to  another  when 
it  has  received  the  dt^posit  and  credited  the  defKisitor  on  its  books ; 
this  is  an  implied  contract  to  honor  the  depositor's  check,  and  it  is 
clearly  against  public  policy  to  permit  the  bank  to  refuse  the  check 
for  such  a  reason  in  the  absence  of  an  attachment  by  a  creditor  or  a 
demand  by  the  true  owner ;  hence,  where  the  sureties  of  a  county 
treasurer,  out  of  precaution,  required  his  deputy  to  oi>en  an  account 
in  his  own  name  as  *^  deputy  treasurer,"  this,  though  an  acknowledg- 
ment by  the  depositor  that  the  money  was  held  for  some  one  else  not 


^  To  appear 

*  To  appear 

*  To  appear 

*  To  appear 

*  To  appear 

*  To  appear 
'  To  appear 

*  To  appear 
'  To  appear 
^  To  appear 
"  To  appear 


in  125  U.  S.  Rep. 

in  35  Fed.  Rep. 

ill  35  Ft  (I.  Rep. 

in  34  F*?d.  Rep. 

in  34  Fed.  Rep. 

in  8  or  9  Col.  Rep. 

in  56  or  57  Conn.  Rep. 

in  124  or  125  III. 

in  113  or  114  Ind.  Rep. 

in  39  or  40  Kan.  Hep. 

in  40  or  41  La.  Ann. 


>*  To  appear  in  80  or  81  Me.  Rep. 
^  To  appear  in  68  or  69  Md.  Rep. 
**  To  api^ear  in  146  or  147  Mass.  Rep. 
^  To  appear  in  62  or  63  Mich.  Rep. 
^  To  appear  in  64  or  65  I<i.  H.  Rep. 
"  To  appear  in  50  or  51  N.  J.  Rep. 
i>  Toapi)earin43or44N.J.Eq.Rep.  ' 
w  To  appear  in  109  or  110  N.  Y.  Rep. 
»  To  appear  in  119  or  120  Pa.  State. 
"  To  appear  in  16  or  17  R.  I.  Rep. 
«  To  appear  in  60  or  61  Vt.  Rep. 
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named,  did  not  change  the  ordinary  relations  between  the  bank  niul 
a  depositor,  and  would  be  no  ground  for  refusal  to  pay  his  checks : 
OUizem'  Nat.  Bk.  v.  Alexander^  S.  Ct.  Penna.,  May  21,  1888. 

Bills  and  Notes. 

Maker  of  a  draft,  which  has  been  cashed  by  a  bank,  has  only  to  see 
that  it  is  paid  and  cannot  be  made  liable  to  the  bank  after  payment, 
for  any  recommendation  he  may  have  made  to  tlie  bank  at  the  time  it 
was  cached,  as  to  the  method  of  collection :  First  Natl.  Bk.  of  Warren 
V.  CadtoaUaderj  S.  Ct.  Penna.,  May  25, 1888. 

Consideration  of  an  indorsement  is  insufficient  to  hold  the  indorser 
of  a  promissory  note,  when  the  indorsement  is  made  after  the  delivery 
of  the  note  to  the  payee,  upon  tlie  promise  of  the  payee  merely  to  for- 
bear suit  against  the  maker :  Lambert  v.  Clewley^  S.  Jud.  Ct.  Me., 
Aug.  3, 1888. 

Constitutional  Law. 

Attorney  fee  of  $25  cannot  be  imposed  as  costs  upon  a  railroad 
company  who  unsuccessfully  defends  a  case  :  coriYorations  have  equal 
rights  with  natural  persons  and  such  a  law  (Pub.  Acts  1885,  No.  234, 
p.  356)  is  unconstitutional  and  void:  Wilder  v.  C.  Sf  W.  M.  R.  R.  Co.f 
S.  Ct.  Mich.,  May  18, 1888. 

Infectious  disease  must  be  reported  to  the  health  authorities,  where 
an  ordinance  requiring  such  report  is  adopted  by  a  city,  authorized 
by  its  charter  to  establish  ordinances  '*  relative  to  the  cleanliness  and 
health  of  the  city"  and  '<any  and  all  other  subjects  tliat  shall  be 
deemed  necessary  and  proper  for  the  protection  and  preservation  of 
the  health,  property,  and  rights  of  the  citizens ;  such  ordinance  violates 
neither  the  State  nor  the  U.  S.  Constitution  in  not  compensating  the 
physician  for  the  trouble  of  making  such  report :  State  v.  Wordin,  S. 
Ct.  Errors  of  Conn.,  Dec.  1, 1887. 

Signing  a  bill  intentionally  and  understandingly  by  the  governor, 
at  any  place  on  the  bill,  is  a  sufficient  compliance  with  the  constitu- 
tional provision,  that  ^'  every  bill  which  shall  have  passed  the  Senate 
and  House  of  Representatives,  shall,  before  it  becomes  a  law,  be  pre- 
sented to  the  governor ;  if  he  approves  it  he  shall  sign  it :"  National 
L.  Sf  a  Co.  v.  Mead,  S.  Ct.  Vt.,  July  21, 1888. 

Subscription  solicitor,  a  citizen  of  Missouri,  and  canvassing  for  an 
Ohio  firm  for  a  book  shipped  from  Ohio  as  the  subscription  is  reported, 
cannot  be  required  by  the  city  of  Fort  Scott,  Kansas,  to  pay  a  license 
fee  under  the  city  ordinance  fixing  the  fees  of  all  book  canvassers : 
interstate  commerce  cannot  be  taxed  at  all,  and  this  license  cannot  be 
exacted :  City  of  Fort  Scott  v.  Peiton,  S.  Ct.  Kansas,  July  7,  1888. 

Title  of  <'  An  Act  to  Regulate  the  Manufacture  and  Sale  of  Malt, 
Brewed,  Fermented,  Spirituous,  and  Vinous  Liquors  in  the  several 
counties  in  this  State,"  does  not  express  the  object  of  the  Act  within 
the  requirements  of  the  State  Constitution  when  that  object  is  to 
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proiii'jit  such  manufacture  and  sale  in  counties  wlien  a  majoritjof  tlie 
electors  so  vote :  Be  Hauck^  8.  Ct.  Mich.,  May  18,  1888. 

Contracts. 

Tlie  comideration  arising  from  the  expenditure  of  money  for  the 
promissee'd  own  benefit,  is  sufficient  to  sustain  a  promise  to  repay  the 
amount  expended,  and,  therefore,  an  action  will  be  sustained,  when 
brought  by  a  nephew  agsiinst  his  uncle  who  told  him  to  take  a  trip  to 
Europe,  promising  to  reimburse  the  expense  of  his  return  home ;  the 
case  is  to  be  distinguished  from  a  promise  to  make  a  present  or  render 
gratuitous  service,  because  a  burden  was  incurred  at  the  request  of 
the  promissor :   Devecmon  v.  Shaw,  Ct.  App.  Md.,  June  13, 1888. 

Consideration  of  a  contract  is  sufficient  when  it  consists  of  mutual 
promises  of  the  respective  parties,  to  contribute  equally  to  the  capital 
re(niin*d  to  carry  out  an  enterprise  therein  agreed  U|)on,  and  to  share 
equally  the  profits :  Ki'ny  et  al.  v.  Dames  et  aL,  Ct.  App.  N.  Y., 
April  10,  1888. 

Physician  may  make  a  binding  contract,  unlimited  in  time,  to 
refrain  from  practising  in  a  particular  place,  and  the  contract  will  be 
enforced  by  injunction:  Fretich  v.  Parker ,  8.  Ct,  R.  I,,  May  17, 

1888. 

Criminal  Law. 

Courage  should  not  be  considered  when  a  plea  of  self-defence  is 
interposed ;  the  accused  is  entitled  to  show  that  he  is  timid,  weak,  and 
cownrdly  by  nature,  to  establish  the  honesty  of  his  alleged  belief  that 
he  was  in  danger  of  his  life  or  of  great  bodily  harm,  and  that  he 
necessarily  acted  as  he  did  to  save  himself  from  the  ap|)arent  threat- 
ened danger:  People  v.  Lennon,  S.  Ct.  Mich.,  July  11, 1888. 

Marriage  is  not  to  be  presumed,  and  a  single  woman  need  not  be 
proved  to  be  unmarried  in  an  indictment  for  fornication,  unless  her 
celibacy  is  drawn  into  question :  Gaunt  v.  The  State,  S.  Ct.  N.  J., 
June  20,  1888. 

Murder  is  not  committed,  as  accessory,  by  one  who  hears  two 
persons  plotting  to  drive  the  deceased  from  the  town  without  intend- 
ing any  serious  injury,  and  then  acfompani«»s  the  parties  to  see  what 
would  happen  ;  the  fact  that  a  fight  resulted  in  the  death  of  the 
deceased,  does  not  establish  that  tlie  accused  aided  and  abetted  in 
the  killing:  People  v.  Fay,  S.  Ct.  Mich.,  May  22,  1888. 

Easements. 

Ice  may  be  cut  by  the  owner  of  land  flowed  by  a  mill-dam,  so  long 
as  the  head  of  water  at  tlie  dam  is  not  appreciably  diminished  :  Searle 
v.  Gardner,  S.  Ct.  Penna.,  April  23,  1888. 

Reservoir  to  store  water  is  used  by  a  mill  owner  during  the  dry 
season  of  three  months  of  the  vear,  to  detain  water  enoush  to  run  his 
mill  for  five  hours  and  thereby  deprives  another  miller  further  down 
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the  stream  of  sufficient  water  for  five  days,  this  is  an  unreasonable  use 
of  the  water:  the  Pennsylvania  doctrine,  that  the  uppper  mill  owner 
maj  detain  the  water  in  times  of  drought  until  he  can  advantageously 
use  it,  subject  to  the  decision  of  the  jury  as  to  the  reasonableness  of 
the  detention,  dissented  from :  Atason  v.  Hoyhj  S.  Ct.  Errors,  Conn., 
June,  1888. 

Fire  Insurance. 

Insurable  interest  need  not  be  alleged  in  an  action  on  an  insurance 
policy ;  the  policy  itself  is  prima  facie  evidence  of  such  interest  : 
Tabor  et  al.  v.  Goss  ^  Phillips  MaiCj'g  Co.,  S.  Ct.  Colo.,  June  2, 
1888. 

Estoppel  preventing  the  insurers  from  asserting  a  forfeiture  for 
breach  of  warranty,  arising  from  not  stating  truely  the  amount  of 
judgments  against  the  insured,  will  occur  if  the  insurers  after  a  full 
knowledge  of  the  facts  causing  the  breach,  subject  the  insured  to  the 
expense  of  plans  of  the  building  burned  and  of  more  formal  proofs  of 
losB  than  the  preliminary  proofs,  and  the  delay  of  an  appraisement, 
until  nearly  a  year  had  elapsed,  without  informing  him  of  any  objec- 
tion to  his  daim :  Niagara  F.  L  Co.  v.  Miller,  S.  Ct.  Penna.,  May 
21,  1888. 

Life  Insurance. 

Death  ensues  from  bodily  injuries  effected  through  external,  violent, 
and  accidental  means  within  such  terms  of  a  policy  of  accident  insur- 
ance where  a  person  in  good  health  and  generally  of  sound  and  strong 
constitution  is  driving  in  a  public  road  and,  upon  his  horse  taking 
fright  and  running  a  considerable  distance,  in  imminent  peril  of  col- 
liding with  other  teams,  the  insured  exerts  himself  in  controlling 
the  horse,  and  immediately  afterwards  experienced  great  sickness  and 
pain,  and  died  in  about  an  hour ;  if  the  death  was  caused  by  fright 
merely,  still  the  act  of  the  horse  in  running  away  was  the  efficient 
and  true  cause  of  death  :  AfcGlinchey  et  al,  v.  Fidelity  Casualty  Co., 
8.  Jud.  Ct.  Me.,  March  8,  1888. 

Tontine  policy  of  life  insurance  providing  that  <<all  surplus  or 
profits  derived  from  such  policies  on  the  ten-year-dividend  system  as 
shall  cease  to  be  in  force  before  the  completion  of  their  respective 
ten-year-dividend  periods  shall  be  apportioned  equitably  among  such 
policies  of  the  same  class  as  shall  complete  their  ten-year-dividend 
l>eriod"  gives  no  title  to  any  specific  moneys.  The  relations  of  the 
insured  and  the  company  are  not  a  trust,  and  the  Courts  can  only 
interfere  after  the  company  has  made  a  division  which  is  averred  to 
be  inequitable  within  the  meaning  of  the  contract :  Uhlman  v.  N.  Y. 
Life  Ins.  Co.,  Ct.  App.  N.  Y.,  June  5,  1888. 

Wife  and  children  of  the  insured  take  in  equal  shares,  though  one 
of  the  children  has  married  and  lives  in  another  house,  where  the 
certificate  of  a  mutual  benefit  society  declares  the  fund  is  payable  to 
the  wife  for  the  benefit  of  herself  and  his  children  without  the  propor- 
tions being  prescribed  by  the  certificate  or  the  constitution  and  by- 
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la  V3  of  llic  society.  Tlie  widow  1ms  no  rijrlit  to  flccidc  upon  the 
amount  of  each  child's  share :  Jacktnan  v.  IseUoUy  S.  Jud.  Ct.  Masi:., 
June  2I9  1868. 

Limitation. 

Absence  from  the  State,  which  will  prevent  the  running  of  the 
Statute  of  Limitations,'  must  be  such  that  process  cannot  be  served 
on  the  defendant  in  such  a  manner  as  to  bind  him  personally :  the 
keepin<;  of  a  house  for  his  wife,  with  occasional  returns  there,  phiecs 
the  defendant  in  a  position  to  be  served,  and  his  absence  will  not 
stop  the  running  of  the  statute:  Quarles  v.  Dickford^  S.  Ct.  N.  IL, 
March  IG,  1888. 

Marriage. 

DnreUy  which  avoids  a  marriage  cermony,  occurs  when  a  young 
man  of  sixteen,  is  falsely  arrested  in  bastardy  proceedings,  is  greatly 
frightened  at  the  tliouglit  of  being  committed  to  jail  tor  want  of  bail 
before  trial,  and  is  advised  by  his  father,  wlio  refuses  to  become  bail 
tor  his  son,  to  marry  the  woman  and  never  live  with  her :  the  woman 
was  old  and  of  bad  repute,  and  the  parties  never  cohabited.  The 
marriage  was  annulled :    Shoro  v.  Shoro^  S.  Ct.  Vt.,  June  11,  1888. 

Mortgage. 

Chattel  mortgage  of  the  goods  of  a  boarder  in  a  hotel  may  be  made 
by  liis  oral  agreement  that  the  goods  should  remain  in  the  room  occu- 
pied by  him,  as  security  tor  his  un^mid  bill :  Weil  v.  Myus^  S.  Ct.  Kan., 
June  9,  1888. 

Negligence. 

Master  is  responsible  for  an  injury  to  an  employe,  occasioned  by 
the  joint  negligence  of  the  master  and  the  fellow  servant :  Faren  v. 
Sellers,  8.  Cl.  La.,  December  5,  1887. 

Trench  dug  across  a  city  sidewalk  for  half  of  its  width,  with  the 
earth  thrown  up  on  one  side  of  it  to  the  height  of  three  feet,  to  make 
a  sewer  connection,  is  sufiiciently  guarded  against  the  plaintiff  who 
approached  the  trench  at  half  past  ten  in  the  morning,  observed  it, 
walked  around  the  bank  of  earth,  and  stopping  to  look  into  the  store 
window,  8te])ped  backwards  into  the  trench.  The  plaintiff  was  guilty 
of  contributory  negligence :  Barnes  v.  Sotoden,  S.  Ct.  Pennu.,  Feb- 
ruary 27,  1888. 

Partnership. 

Chattel  mortgage,  substantially  covering  the  stock  in  trade  of  the 
firm,  executed  by  one  partner  without  the  knowledge  and  consent  of 
the  other  partner  under  a  promise  from  the  creditor  of  a  situation,  and 
just  as  the  firm  were  about  making  an  assignment  for  the  benefit  of 
their  creditors,  is  fraudulent  and  void  under  the  rulings  of  the  Inwa 
Courts,  preventing  one  partner,  without  the  assent,  express  or  implied. 
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of  his  copartner,  from  diBposing  of  the  firm  property  in  such  manner 
as  will,  ipto  facto^  take  away  tliat  control  and  management  without 
which  the  business  cannot  be  conducted :  Oiborne  v.  Barge^  U.  S. 
Circ.  Ct.  N.  Dist.  Iowa,  May  9,  1888,  35  Fed.  Rep.  92. 

Surviving  partner  of  an  insolvent  firm  may  make  a  general  assign- 
ment of  the  firm's  property  for  the  benefit  of  its  creditors,  with  pre- 
ferences; the  survivor  is  not  a  trustee  but  the  legal  owner  of  the 
property:    Williams  v.  WhedoUf  Ct.  App.  N.  Y.,  April  24, 1888. 

Railroads. 

Bridge  constructed  with  trestles  in  1853  and  so  maintained  until 
it  backed  up  the  stream  in  1883  and,  for  the  first  time,  destroyed 
plaintifi''s  crops,  is  not  protected  by  the  lapse  of  more  than  twenty 
years,  the  time  for  acquiring  a  prescriptive  right ;  until  the  plaintiff 
suflTered  an  injury  there  could  be  no  prescription  :   Sherlock  v.  L,  H. 

A.  ^  O.  B.  B,  Co.j  S.  Ct.  Ind.,  May  28,  1888. 

Siatiom  for  freight  or  passengers  cannot  be  established  by  Courts 
entertaining  a  writ  of  mandamue:  an  abuse  of  corporate  powers  in 
captiously  withholding  convenience  from  the  public,  must  generally  be 
redressed  by  the  Legislature ;  as  a  general  rule,  railroad  management 
cannot  be  judicially  interfered  with,  unless  there  is  a  specific  act  to 
be  done  in  a  clear  and  undoubted  manner :  People^  ex  reLj  v.  (7.  ^  A. 

B.  B.  Co.,  S.  Ct.  111.,  June  16, 1888. 

Surety  on  an  injunction  bond,  given  to  stay  the  sale  of  railroad 
rolling  stock,  under  a  judgment  against  the  railroad  company,  is 
entitled  to  be  reimbursed  out  of  the  proceeds  of  the  sale  of  the  rail- 
road under  a  mortgage  thereon  ;  the  case  is  a  special  one,  dependent 
upon  the  discretion  of  the  Court  under  the  circumstances  that  the 
trustees  of  the  mortgage  might  have  protected  their  interest  in  the 
rolling  stock  by  filing  a  foreclosure  bill  and  obtaining  an  injunction 
and  a  receiver,  but  did  not,  and  permitted  the  railroad  and  the  surety 
to  act  for  their  benefit :  Union  Tnut  Co.  v.  Morrison,  S.  Ct.  U.  S., 
Apnl  2,  1888,  125  U.  S.  591. 

Through  hill  of  lading,  with  a  deposit  on  account  of  the  freight, 
issued  by  the  first  of  several  connecting  carriers,  amounts  to  an 
engagement  not  only  to  carry  over  that  carrier's  line,  but  also  so  to 
deliver  the  goods  to  the  next  carrier  as  to  create  the  same  obligation 
in  the  second  carrier :  consequently,  where  the  connecting  carriers  had 
agreed  that  neither  would  consider  goods  as  delivered  by  the  other  to 
it,  unless  freight  charges  were  prepaid  or  guaranteed  on  the  way  bill, 
the  first  carrier  remains  liable  to  the  consignor  until  this  agreement  is 
carried  out,  though  physically  the  goods  have  been  placed  in  the  station 
of  the  second  carrier:  Pcumer  v.  O.  B.  Sf  Q.  B.  B.  Co.,  S.  Ct.  Err. 
Conn.,  April,  1888. 
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Trademark. 

Name  of  a  person  cannot  be  made  a  trademark  bj  him,  even  with 
the  addition  of  the  word  ^Mmproved,"  wlicn  he  has  used  his  name  as 
a  description  of  an  article  of  his  own  manufacture  and  has  sold  tlie 
trademark  with  the  business  of  such  manuiiacture :  Adams  v.  Alessefi' 
ger,  8.  Jud.  Ct.  Mass.,  June  19,  1888. 

Title  to  a  trademark  does  not  arise  from  adopting  some  mark,  not 
in  use  to  distinguish  goods  of  the  same  class  or  kind  already  on  the 
market,  and  the  public  declaration  that  such  mark  would  be  applied 
to  goods  to  be  put  on  the  market  in  the  future ;  the  goods  must  be 
actually  on  the  market  marked  with  the  particular  mark:  Schneider 
V.  Wiiiianu,  Ct.  Chan.  N.  J.,  July  24, 1888. 

U.  S.  Courts. 

Juriidiction  of  cases  involving  less  than  $500,  wherein  the  U.  S. 
are  plaintiffs,  was  not  vested  in  the  U.  S.  Circuit  Courts  by  Rev.  Stat. 
§  C29,  giving  them  original  jurisdiction,  *'of  all  suits  at  common  law, 
where  the  U.  S.  or  any  ofRcer  thereof,  suing  under  the  authority  of 
any  Act  of  Congress,  are  parties,"  and  any  uncertainty  was  removed 
by  §  1  of  the  Act  of  1875,  substantially  continued  in  the  Amendatory 
Act,  March  3, 1887  (24  Stat.  U.  S.  552) ;  the  U.  S.  must  go  into  the 
State  Courts  if  such  small  amounts  are  to  be  litigated  :  U.  S.  v.  //'{/f- 
maiierj  U.  S.  Circ.  Ct.  N.  D.  Cah,  May  21, 1888,  35  Fed.  Rep.  81, 83. 

Removal  of  a  cause  from  a  State  Court,  on  the  ground  of  prejudice 
or  local  influence,  since  the  Act  of  1887,  cannot  be  made  by  filing  an 
affidavit  of  belief  of  such  prejudice  :  the  fact  of  inability  to  obtain 
justice  in  the  State  Court  must  be  established  by  an  affidavit  or  other- 
wise :  Short  V.  C  M.  fy  St.  P.  R.  R.  Co.,  U.  S.  Circ.  Ct.  Dist.  Minn. 
March  12,  1888,  34  Fed.  Rep.  225. 

Removal  may  take  place  where  a  citizen  of  Massachusetts  files  a 
bill  in  a  State  Court  of  New  York  against  a  Connecticut  corporation 
and  a  New  York  corporation,  praying  for  damages  and  an  accounting 
by  the  Connecticut  cor|)oration  only.  There  is  a  separable  contro- 
versy, which  the  Connecticut  corporation  might  remove  to  the  U.  S. 
Circ.  Ct.  under  the  provisions  of  the  Act  of  1887:  Vinal  v.  Continent 
till  Construe,  and  Imp,  Co.^  U.  S.  Circ.  Ct.  N.  Dist.  N.  Y.  March 
19, 1888,  34  Fed.  Rep.  228. 

Wills. 

C/iariVy,  such  as  the  Courts  will  recognize,  cannot  be  created  by  a 
devise  of  the  rest  and  residue  of  the  testator's  estate  to  Henry  George, 
for  the  free  distribution  of  such  of  his  works  as  he  may  think  proper ; 
the  Court,  considering  that  certain  passages  in  such  works  to  be  a 
denunciation  of  secure  title  to  land  in  private  individuals,  held  this 
clause  of  the  will  to  be  void :  Htitchins*  Exr.  v.  George,  Ct.  Chan. 
N.  J.,  May  21,  1888. 

John  B.  Uhle. 
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OGDEN  V.  SAUNDERS  REVIEWED. 

I. 

"DUK    process   of  LAW." 

Thb  only  point  necessarily  decided  in  the  great  case  of 
Ogdm  V.  Saunders^  12  Wheaton,  213-869,  was,  that  a  debtor's 
discbarge  under  the  insolvent  laws  of  one  State,  is  not  a  valid 
defence  to  an  action  brought  in  the  Federal  Courts  by 
a  creditor  who  is  a  citizen  of  another  State,  and  has  not  vol- 
untarily made  himself  a  party  to  the  insolvency  proceedings : 
day  V.  Smithy  8  Peters,  411 ;  although  the  contract  in  suit 
was  made  and  to  be  performed  in  the  debtor's  State  after  the 
insolvent  laws  were  passed  and  while  they  were  in  force: 
Baldwin  v.  Hale^  1  Wall.  228 ;  Gilman  v.  Lockwood^  4  Id.  409. 

The  chief  object  of  this  article  is  to  state  and  briefly  explain 
a  principle  which,  it  is  believed,  will  reconcile  the  conflicting 
decisions  of  the  Federal  Courts  on  the  one  hand,  and  the  State 
Courts  on  the  other  hand,  respecting  the  rights  of  non-resident 
creditors;  or,  more  accurately,  to  state  a  principle  which 
seems  to  reconcile  the  reasoning  of  the  State  Courts  with  the 
decisions  of  the  Federal  Courts  on  this  question,  in  which  con- 
trary decisions  have  been  rendered. 

An  attempt  will  be  made  to  nhow,  in  the  light  of  subse- 
quent and  analogous  decisions,  that  the  true  ground  of  the 
Federal  decisions  is,  not  that  prior  insolvent  laws  impair  the 
obligation  of  contracts  of  non-resident  creditors,  but  that  such 
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laws  as  applie<l  to  sikIj  cretlitors  are  unconstitutional,  because 
tlicy  deprive  such  persons  of  their  property  "  without  due 
j)roces8  of  law,*'  in  violation  of  the  14th  Amendment  to 
the  National  Constitution ;  namely,  by  judicial  proceedings 
in  a  court  of  insolvency  without  legal  notice  of  those  pro- 
ceedings. The  decree  of  discharge  is  therefore  void  for 
want  of  jurisdiction,  as  against  such  creditors. 

The  reasoning  of  the  State  Courts  in  which  decisions  con- 
flict ing  with  those  of  the  Federal  Courts  have  been  made, 
proceeds  on  the  ground  that  prior  State  insolvent  laws  do  not 
impair  the  obligation  of  contracts,  if  the  contract  was  made 
and  to  be  performed  within  the  State  where  such  laws  exist 
at  the  time  of  the  contract's  making,  although  the  creditor 
be  a  citizen  of  another  State :  Scrihner  v.  Fisher,  2  Gray,  43 ; 
Par kw son  v.  Scovillcj  19  Wend.  150. 

It  is  believed  that  this  reasoning  is  sound,  but  that  the 
decisions  are  erroneous  on  the  ground  of  due  process  of  law. 

Insolvency  proceedings,  like  every  other  kind  of  judicial 
proceedings,  require  legal  notice  to  be  given  to  every  party 
whose  rights  may  be  injuriously  affected.  But  the  laws  of  a 
State  have  no  extra-territorial  operation  except  by  comity, 
and  therefore  a  State  cannot  constitutionally  and  effectively 
send  its  process  for  imparting  notice  beyond  its  own  limits, 
so  as  to  compel  a  non-resident  to  appear  in  the  insolvency 
proceedings,  and  to  be  bound  by  them. 

This  is  substantially  the  reasoning  of  the  Federal  Supreme 
Court  in  Baldwin  v.  Hale,  1  Wall.  223,  233-234 ;  and  Giltnan 
V.  Lorkirootl^  4  Id.  409,  411,  which  were  cases  involving 
insolvent  laws,  but  in  which  the  ground  of  being  contrarj'  to 
due  process  of  law  was  not  expressly  mentioned.  In  Gilman 
V.  Lochcood,  supra,  Mr.  Justice  Clifford,  who  delivered  the 
unanimous  opinion  of  the  Court,  used  this  language:  "  Insol- 
vent laws  of  one  State  cannot  discharge  the  contracts  of 
citizens  of  other  States ;  because  such  laws  have  no  extra- 
territorial operation,  and  consequently  the  tribunal  sitting 
under  them,  unless  in  cases  where  a  citizen  of  such  other 
State  voluntiirily  becomes  a  party  to  the  proceedings,  has  no 
jurisdiction  of  the  case  (page  411),  citing  Baldwin  v.  Hale, 
sapra, and  Bahlwin  v.  Bank  of  Nenbiiry,  1  Wall.  834. 
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In  Baldtoin  v.  Ilale^  svpra^  the  Court  said,  on  page  283 : 
"  Insolvent  aystems  of  every  kind  partake  of  the  character  of 
a  judicial  investigation.  Parties  whose  rights  are  to  be 
afiected  are  entitled  to  be  heard ;  and  in  order  that  they  may 
enjoy  that  right  they  must  first  be  notified.  Common  justice 
requires  that  no  man  shall  be  condemned  in  his  person  or 
property  without  notice  and  an  opportunity  to  make  his 
defence."  Cinug,  Nations  v.  Johnson,  24  How.  203 ;  BosweWs 
Leasee  v.  Otis,  9  Id.  850 ;  Oakley  v.  Aspinwall,  4  Comat.  514. 
And  on  page  234,  the  Court  also  stated  that  "  insolvent  laws 
of  one  State  cannot  discharge  the  contracts  of  citizens  of  other 
States,  because  they  have  no  extrarterritorial  operation,  and 
consequently  the  tribunal  sittmg  under  them,  unless  in  cases 
where  a  citizen  of  such  other  State  voluntarily  becomes  a 
party  to  the  proceeding,  has  no  jurisdiction  in  the  case.  Legal 
notice  cannot  be  given,  and  consequently  there  can  be  no  obli- 
gation to  appear,  and  of  course  there  can  be  no  legal  default." 

Again  in  the  recent  case  of  Sloane  v.  Chiniquy,  U.  S.  Circ. 
Ct.  Dist  Minn.  July  8,  1884,  22  Fed.  Rep.  218,  215,  Mr. 
Justice  Miller  used  this  language :  ^^  No  State  insolvent  law, 
as  has  been  repeatedly  decided,  can  discharge  or  release  the 
debtor  from  his  obligation  to  pay,  under  that  contract,  where 
the  creditor  is  a  citizen  of  another  State ;  because  the  law 
cannot  operate  upon  a  citizen  not  within  its  jurisdiction. 
The  theory  of  that  is,  that  the  judgment  of  a  Court  discharg- 
ing a  debtor  from  his  obligations  is,  as  to  the  creditor  resid- 
ing in  another  State,  an  ez  parte  judgment ;  but  if  he  comes 
within  the  State  and  submits  himself  to  the  jurisdiction  of 
the  Court,  it  has  never  been  held  that  the  contract  may  not 
be  discharged." 

An  examination  of  these  cases  will  show  that  these  quota- 
tions embody  the  true  ground  of  the  decisions.  They  do 
not  contain  one  word  about  impairing  the  obligation  of  con- 
tracts, and  they  all  express  the  idea  that  the  insolvent  laws  of 
one  State  are  unconstitutional  and  void  as  against  non-resident 
creditors,  on  the  single  ground  that  they  purport  to  allow  a 
valid  judgment  of  discharge  of  contracts  to  be  rendered  against 
the  claims  of  non-resident  creditors,  who  have  received  no 
^^  legal  notice"  o£  the  insolvency  proceedings.    Although  the 
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insolvency  court  had  jurisdiction  of  the  general  subject  of  in- 
solvency and  of  the  person  of  the  debtor,  yet  as  it  had  not 
jurisdiction  of  the  person  of  the  non-resident  creditor,  the 
discharge  was  not  valid  as  against  such  creditor  {Pratt  v. 
Chase,  44  N.  Y.  597,  599-600]  because  the  debt  follows  the 
person  of  the  creditor:  Bedell  v.  tScrutoiij  54  Vt.  493,  494; 
Neirion  v.  Hagerman,  IT,  S.  Circ.  Ct.  Dist.  Nevada,  Nov.  26, 
1884,  22  Fed.  Rep.  524, 527.  (See,  also,  Utate  Tax  on  Foreign- 
Held  Bonds,  15  Wallace,  300,  320-326.) 

This  course  of  reasoning  brings  the  principle  underlying 
these  insolvency  cases  of  non-resident  creditors  directly  with- 
in the  principle  of  Pennoyer  v.  Neff,  95  U.  S.  714 ;  Harkness 
V.  Hyde,  98  Id.  476 ;  St  Qair  v.  Cox,  106  Id.  850 ;  Freeman 
V.  Alderson,  119  Id.  185.  These  were  cases  of  State  statutes 
purporting  to  allow  valid  judgments  in  personam  to  be  ren- 
dered against  non-residents  by  publication  of  notice,  or  some 
other  mode  of  substituted  service  of  process  short  of  personal 
service  within  the  State,  or  a  voluntary  general  appearance  in 
the  action.  It  was  held  that  such  notice  was  not  ^^  legal  no- 
tice," and  that  the  statutes  were  unconstitutional,  and  the 
judgments  rendered  by  the  State  Courts  in  accordance  with 
them  were  void,  on  the  sole  ground  that  they  were  contrary 
to  due  process  of  law,  and  violated  the  14th  Amendment  to 
the  National  Constitution,  which  ordains  that  no  State  shall 
"  deprive  any  person  of  life,  liberty,  or  property  without  due 
process  of  law.  It  would  be  but  a  repetition  of  the  reasoning 
above  employed,  with  respect  to  the  insolvency  cases,  to  state 
the  reasoning  of  Pevnoyer  v.  iVV^and  other  cases,  and  but  a 
single  extract  will  be  made. 

In  Freeman  v.  Alderson,  119  U.  S.  185,  188,  Mr.  Justice 
Field,  in  delivering  the  unanimous  opinion  of  the  Court,  said: 
**  The  laws  of  the  State  have  no  operation  outside  of  its  ter- 
ritory, except  so  far  as  may  be  allowed  by  comity  ;  its  tribu- 
nals cannot  send  their  citations  beyond  its  limits  and  require 
parties  there  domiciled  to  respond  to  proceedings  against 
them,  and  publication  of  citation  within  the  State  cannot 
create  any  greater  obligation  upon  them  to  appear."  (See, 
also,  Pennoyer  v.  Keff,  95  U.  S.  714,  727.) 

All  these  cases  show  clearly  that  the  constitutional  question 


OGDEN  V.  SAUNDBRS  REVIEWED.  t>15 

involved  is  one  exclusively  of  legal  notice  of  judicial  pro- 
ceedings, and  if  tlie  non-resident  have  not  legal  notice  of 
those  proceedings  he  is  not  bound  by  them,  because  the  State 
statute  is  contrary  to  **  due  process  of  law,"  and  the  judg- 
ment or  decree  rendered  in  accordance  with  the  statute  is 
void  for  want  of  jurisdiction,  as  an  unconstitutional  statute 
cannot  confer  jurisdiction  upon  the  Court:  Ex  parte  Sieboldy 
100  U.  S.  371,  376,  877 ;  Ex  parte  Jackson,  96  Id.  727 ;  Col- 
lector  V.  Day,  11  AValL  118. 

This  view  is  also  8upi>orted  by  the  qualification  engrafted 
upon  the  doctrine  itself,  namelj^  that  a  non-resident  creditor 
who  voluntarily  becomes  a  party  to  the  insolvency  proceedings, 
without  objecting  to  the  granting  of  the  discharge,  thereby 
waives  his  extra-territorial  immunity,  and  cures  the  uncon- 
stitutionality  of  the  insolvent  laws,  and  is  therefore  bound  by 
the  discharge.  This  point  was  decided  in  Clay  v.  Smith,  8 
Peters,  411,  in  Jowmeay  v.  Gardner,  11  Cush.  (Mass.)  855, 
857,  and  in  Blackman  v.  Grem,  24  Vt  17,  21. 

This  qualification  is  precisely  "  on  all  fours"  with  the  well- 
settled  rule  that  a  non-resident  defendant  in  an  ordinary  ac» 
tion  in  personam,  who  has  been  served  merely  by  publication 
according  to  the  local  statute,  and  who  enters  a  voluntary 
general  appearance  without  objecting  to  the  want  of  ^'  legal 
notice,^  thereby  waives  his  extra-territorial  immunity,  and 
cures  the  unconstitutionality  of  the  local  statute,  and  is  there- 
fore bound  by  the  judgment:  Pennoyer  v.  Neff,  95  IT.  S. 
714. 

The  analogy  becomes  still  more  apparent  when  we  consider 
another  aspect  of  the  two  cases.  In  the  insolvency  cases  it 
seems  to  be  settled  that  where  the  non-resident  creditor  ap- 
pears in  the  insolvency  proceedings  and  objects  to  the  granting 
of  the  discharge,  he  does  not  thereby  waive  any  of  his  rights 
and  is  not  bound  by  the  discharge :  Norton  v.  Cook,  9  Conn. 
814;  McCarty  v.  Gibson,  5  Gratt.  (Va.)  307;  Collins  v.  Ro- 
ddph,  8  Green  (Iowa),  299  ;  Phillips  v.  Allan,  8  B.  A  C.  477. 

So,  in  the  case  of  an  ordinary  action  in  personam  against  a 
non-resident,  served  only  by  publication,  if  he  enters  a  special 
appearance  and  objects  to  the  illegality  of  notice,  he  does  not 
thereby  waive  any  of  his  rights,  and  is  not  bound  by  the 
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jiulgmctit,  although  he  answers  to  the  merits  after  his  objec- 
tion is  overruled :  llarlcness  v.  Uydc^  98  U.  S.  47C ;  WaUing 
\.  Beers,  120  Mass.  548. 

Both  eases  seem  to  stand  upon  the  same  ground,  namely, 
tliat  the  State  Courts  have  no  jurisdiction  over  the  persons  of 
non-residents,  and  the  State  Legislatures  cannot  legitimately 
confer  that  jurisdiction.  The  debt  follows  the  person  of  the 
creditor,  and  it  can  neither  be  taxed  nor  discharged  by  any 
State  of  which  the  creditor  is  a  non-resident:  iState  Tux  on 
Foreiijh'UiU  Boiuh,  15  Wall.  300,  320-320 ;  Bcddl  v.  i<cru(on, 
54  Vt.  4^3,  494 ;  Kucton  v.  llagcrraann,  U.  S.  Circ.  Ct.  Dist. 
Nevada,  Kov.  20, 1884,  22  Fed.  Rep.  525,  527 ;  Von  Gluhn 
V.  VarremiCy  1  Dillon,  515,  519. 

If  it  be  objected  to  this  view  that  the  Supreme  Court  did 
not  place  the  decisions  in  the  insolvency  cases  upon  the  ground 
of  due  process  of  law,  the  answer  is  tliat  those  cases  were  all 
decided  before  the  14th  Amendment  was  adoptcnl,  and  there- 
fore the  Court  couhl  not  '}.o  so.  That  the  Court  would  do  so 
now  seems  to  follow  from  the  whole  tenor  of  Pawoyer  v.  Ar//', 
95  U.  S.  714,  in  which  it  took  advantage  of  the  first  opjwr- 
tunitj',  after  the  adoption  of  the  14th  Amendment,  to  declare 
that  any  attempt  on  the  part  of  State  Lcgivslatures  to  encroach 
upon  the  rights  of  non-residents  by  judicial  proceedings  in 
licrsonamy  founded  upon  substituted  service  of  process,  was 
contrary  to  due  process  of  law  and  unconstitutional. 

Before  the  14th  Amendment,  the  question  seems  to 
have  been  one,  not  i)roperly  of  constitutional  law,  but  of  pri- 
vate international  law,  of  comity,  as  pointed  out  by  the 
Supreme  Judicial  Court  of  Massachusetts  in  Marsh  v.  Putrumi^ 
3  Gray,  551,  557,  502,  and  by  other  Courts  (see,  also, 
UArcy  v.  Ketchum,  11  IIow.  105  ;  3Iay  v.  Breed,  7  Cush.  15, 
30  ;  Hall  v.  Lanning,  91  U.  S.  100, 108-109 ;  Canada  So.  By. 
Co.  v.  Gebhard,  109  Id.  527);  and,  therefore,  the  decisions 
of  the  Federal  Supreme  Court  were  not  conclusive  upon  the 
State  Courts.  Conse^^uently  a  writ  of  error  would  not  have 
lain  fix)m  the  Federal  Supreme  Court  to  a  Court  of  the  State 
granting  the  discharge  before  .the  14th  Amendment 
It  seems  worthy  of  notice,  as  perhaps  reconciling  the  ap- 
parently conflicting  decisions  of  the  Federal  and  State  Courts 
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upon  this  much  vexed  question  of  insolvent  law,  that  no  ca&e 
decided  by  the  Federal  Supreme  Court  was  carried  up  from  a 
State  Court,  in  which  State  the  discharge  had  been  obtained. 

In  Ogden  v.  Saunders^  12  Wheat.  218  ;  Suydam  v.  Broad- 
vox,  14  Peters,  67 ;  Baldwin  v.  HaUj  1  Wall.  223  ;  Baldicin 
v.  Bank  of  Neicbury^  Id.  234;  Gilman  v.  Lockwood^  4  Id. 
409,  the  actions  were  all  carried  up  from  the  Federal  Courts, 
and  it  seems  that  these  decisions  rest  solely  on  principles  of 
international  law. 

That  the  question  before  the  14th  Amendment  was 
one  of  inteniational  comity,  seems  to  follow  from  the  recent 
case  of  Canada  Southern  Ry.  Co.  v.  Gebhardy  109  U.  S.  527. 
In  this  case,  it  appeared  that  Gebhard  was  a  citizen  of  New 
York  and  purchased  certain  bonds  of  the  railway  company, 
which  was  a  corporation  organized  under  the  laws  of  Canada, 
and  that  subsequently  the  Parliament  of  Canada  enacted  a 
"  scheme  of  arrangement,"  the  effect  of  which  was  to  post- 
pone the  time  of  payment  of  the  coupons  and  to  lessen  the 
rate  of  interest.  This  scheme  was  assented  to  by  a  majority 
of  the  bondholders,  but  Gebhard  did  not  assent  to  it,  and 
brought  his  action  to  recover  upon  his  bonds  in  the  State 
Court  of  New  York,  from  which  the  railway  company 
removed  it  to  the  Circuit  Court  of  the  United  States.  The 
defence  was  this  "  scheme  of  arrangement ;"  but  the  Circuit 
Court  decided  in  favor  of  Gebhard,  on  three  grounds :  (1) 
that  this  legislation  of  Canada  impaired  the  obligation  of 
contracts ;  (2)  that  it  deprived  the  bondholder  of  his  property 
without  due  process  of  law,  and  (3)  that  comity  did  not  re- 
quire the  Courts  of  the  United  States  to  give  effect  to  such 
unjust  foreign  legislation  as  against  our  own  citizens :  Gebhard 
v.  Canada  Southern  By.  Co.^  U.  S.  Circ.  Ct.  S.  Dist  N.  Y, 
Jan.  24, 1880,  1  Fed.  Rep.  387.  On  a  writ  of  error,  how- 
ever, the  National  Supreme  Court  reversed  this  judgment  of 
the  Circuit  Court,  and  held  that  the  cbntract  was  not  im- 
paired, nor  was  Gebhard  deprived  of  his  property  without 
due  process  of  law  by  such  legislation  ;  and  that  "  the  true 
spirit  of  international  comity  requires  that  schemes  of  this 
character,  legalized  at  home,  should  be  recognized  in  other 
countries:"  per  Mr.  Chief  Justice  Waite,  page  539. 
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The  Court,  comparing  such  legislation  with  bankrupt  laws, 
eaid:  ^^Thc  couiirmation  and  legalization  of  a  ^scliemeof 
arrangement'  under  such  circumstances^  is  no  more  than  is 
done  in  bankruptcy,  when  a  '  com])osition'  agreement  with 
the  bankrupt  debtor,  if  assented  to  by  the  required  majority 
of  creditors,  is  made  binding  on  the  non-assenting  minority :" 
page  536. 

It  is  obvious  that  this  decision  rests  solely  upon  ^^  the  true 
spirit  of  international  comity,"  and  not  upon  any  principle 
of  constitutional  law.  The  opinion  seems  to  procee<l  upon 
the  ground  of  a  waiver  of  constitutional  rights  by  a  purchase 
of  bonds  of  a  foreign  corporation.  Thus  the  C!ourt  says : 
"  Every  person  who  deals  with  a  foreign  corporation,  im- 
pliedly subjects  himself  to  such  laws  of  the  foreign  govern- 
ment, aft'ecting  the  powers  and  obligations  of  the  corporation 
with  which  he  voluntarily  contracts,  as  the  known  and  estab- 
lished policy  of  that  government  authorizes.  *  *  *  He  is  con- 
clusively presumed  to  have  contracted  with  a  view  to  such 
laws  of  that  government :"  pp.  537-538.  Vallee  v.  Dumerque^ 
4  Exch.  290 ;  Anstraln<ia  BL  v.  Harding^  9  C.  B.  661 ;  Copin 
V.  AdamsoHj  L.  R.  9  Ex.  345. 

II. 

"OBLIGATION   OF  CONTRACTS." 

That  impairing  the  obligation  of  contracts  is  not  the  true 
gromid  of  these  decisions,  is  further  evinced  by  the  late  case 
of  Hall  V.  Lfunn')}(j^  91  U.  S.  100,  in  which  the  Court  placed 
the  decision  squaix^ly  upon  the  principles  of  inteniational 
law.  "  This  Court  decided,  in  D'Arcy  v.  Kiichum^  11  How, 
165,"  said  the  Court  in  lIuU  v.  Lanning^  at  page  169,  "  that, 
by  intematioyml  Uiw^  a  judgment  rendered  in  one  State,  assum- 
ing to  bind  the  person  of  a  citizen  of  another,  was  void  within 
the  foreign  State,  if  the  defendant  had  not  been  served  with 
process,  or  voluntarily  made  defence,  because  neither  the  leg- 
islative jurisdiction  nor  that  of  the  courts  of  justice  had  bind- 
ing force." 

In  the  later  case  of  Penmyer  v.  Neff^  95  U.  S.  714,  the  lan- 
guage and  reasoning  of  the  Court  are  still  more  explicit.    On 
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page  722  the  Court  says :  **  The  other  principle  of  puUic  law 
referred  to,  follows  from  the  one  already  mentioned ;  that  is, 
that  no  State  can  exercise  direct  jurisdiction  and  authority 
over  persons  or  property  without  its  territory.  •  ♦  ♦  No 
tribunal  established  by  it  can  extend  its  process  beyond  that 
territory  so  as  to  subject  either  persons  or  property  to  its  de- 
cisions." And  again  on  page  727 :  ^^  Process  from  the  tribu- 
nals of  one  State  cannot  run  into  another  State,  and  summon 
parties  there  domiciled,  to  leave  its  territory  and  respond  to 
proceedings  against  them." 

Even  when  the  Federal  Courts  are  held  within  the  same 
State  which  rendered  the  judgment  affecting  the  non-resident, 
they  are  not  conclusively  bound  by  the  State  judgment,  be- 
cause they  are  tribunals  of  a  different  sovereignty,  exercising  a 
distinct  and  independent  jurisdiction,  and  are  bound  to  give  to 
the  judgments  of  the  State  Court  only  the  same  faith  and  credit 
which  the  Courts  of  another  State  are  bound  to  give  to  them : 
Id.  pp.  782-738.  (See,  also,  MioU  v.  Piersd,  1  Peters,  328, 
340.)  That  is,  the  judgment  may  be  shown  by  parol  evidence 
to  be  void,  on  the  ground  that  the  Court  had  not  jurisdiction 
of  the  cause,  or  of  the  reSj  or  of  the  person  of  the  defendant : 
Pennoyer  v.  Neff^i  95  U.  S.  714;  Thompson  v.  Whitman^  18 
Wall.  457.  Even  when  the  record  shows  that  the  Court  had 
jurisdiction ;  as  that  service  of  process  was  made  on  the  de- 
fendant, this  may  be  contradicted  by  parol  and  the  judgment 
invalidated,  in  the  Courts  of  another  State,  or  in  the  Federal 
Courts :  Knowles  v.  Gaslight  Co.,  19  Wall.  58 ;  Thompson  v. 
Whit)nan,  18  Id.  457 ;  Pennoyer  v.  Neff,  95  U.  S.  715  ;  D'Arqf 
V.  Ketchum,  11  How.  165 ;  Elliott  v.  Piersol,  1  Peters,  328, 
840 ;  Mackay  v.  Gordon^  34  New  Jersey,  286. 

In  Thompson  v.  Whitman^  supra,  this  doctrine  was  for  the 
first  time  applied  to  judgments  in  rem,  and  it  w*as  held  unani- 
mously, that  the  statement  of  sufficient  facts  in  the  record  to 
confer  jurisdiction  upon  the  State  Court,  might  be  contra- 
dicted by  parol,  and  the  judgment  thereby  invalidated  in  a 
Federal  Court.  And  in  the  later  case  of  Pennoyer  v.  iW/f,  05 
U.  S.  714,  this  doctrine  was  still  further  extended  to  judg- 
ments quasi  in  rem ;  that  is,  proceedings  against  the  pei^on  in 
form,  but  in  substance  against  property ;  as  where  property 
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is  brought  under  the  control  of  the  Court  by  seizure  or  some 
equivalent  act  at  the  commencement  of  the  proceedings,  but 
where  no  service  is  made  upon  the  defendant,  nor  a  voluntary 
appearance  entered  by  or  for  him. 

In  this  case  of  Pennoyer  v.  Neff^  the  decision  is  placed  upon 
the  constitutional  ground  that  a  State  statute,  purporting  to 
allow  a  valid  judgment  in  personam  to  be  rendered  against 
a  non-resident  without  personal  or  voluntary  appearance,  is 
unconstitutional  and  void  since  the  14th  Amendment, 
because  it  is  contrary  to  due  process  of  law.  And  it  was 
further  held,  that  since  the  same  Amendment,  such  a  judgment 
was  void,  not  merely  voidable,  and  could  be  impeached  col- 
laterally, not  only  in  the  Courts  of  other  States  and  in  the  Fed- 
eral Courts,  but  also  in  the  Courts  of  the  same  State,  and  was 
reviewable  in  the  National  Supreme  Court.  On  pages  732- 
733  of  the  opinion  of  the  Court,  it  clearly  appears  that  this 
last  result  of  making  the  State  Courts'  decision  reviewable  in 
the  National  Supreme  Court,  was  first  accomplished  by  the 
14th  Amendment,  and  was  not  possible  before  the  adop- 
tion of  that  Amendment,  because  no  Federal  question  was  in- 
volved, and  the  National  Court  had  no  jurisdiction.  In  other 
words,  by  the  provision,  that  "  no  State  ♦  ♦  ♦  shall  de- 
prive any  person  of  life,  liberty,  or  property  without  due 
process  of  law,"  this  whole  subject  of  State  judgments  afiect^ 
ing  non-residents  was  changed  from  a  mere  question  of 
international  law  or  comity,  to  review  which  the  National 
Court  had  no  power,  to  a  most  important  question  of  consti- 
tutional law,  to  review  which  that  Court  has  now  plenary 
power. 

An  analogous  course  of  reasoning  seems  to  lead  to  a  like 
result  respecting  discharges  in  insolvency,  as  against  non-resi- 
dent creditors;  namely,  that  before  the  14th  Amend- 
ment, a  discharge  in  insolvency  granted  by  a  State  Court,  was, 
when  pleaded  in  the  Courts  of  other  States,  a  mere  question 
of  international  law  or  comity  {May  v.  Breeds  7  Cush.  15 ; 
UArcy  v.  Ketchum,  11  How.  165)  over  which  the  National 
Court  had  no  jurisdiction ;  but  that,  since  the  adoption  of 
that  Amendment,  the  question  is  changed  into  one  of  consti- 
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tutional  law,  over  which  the  Katioual  Court  has  now  full 
jurisdiction. 

It  is  believed  that  there  is  only  one  case  contrary  to  this 
view,  that  of  Shaw  v.  Bobbins,  12  Wheat.  369,  note,  which 
was  evidently  decided  without  much  consideration.  All  the 
other  cases  upon  this  point  in  the  National  Court  were  car- 
ried up  from  the  Federal  Courts  and  not  from  the  State 
CourtB,  Shaw  v.  Bobbins  seems  to  be  overruled  by  Canada 
So.  By.  Co.  V.  Gebhard,  109  U.  8.  627,  in  which  the  decision 
is  placed  exclusively  upon  the  ground  of  international  comity. 
If  this  case  had  been  carried  up  from  a  State  Court  instead 
of  from  a  Federal  Court,  the  National  Supreme  Court  would 
have  had  no  jurisdiction.  This  last  statement  assumes  that 
the  decision  of  the  State  Court  would  have  been  the  same  as 
that  of  the  Circuit  Court,  namely,  in  favor  of  the  creditor's 
claim  that  the  statute  impaired  the  obligation  of  his  contract 
and  deprived  him  of  his  property  without  due  process  of  law. 
Many  Courts  and  judges  have  criticized  adversely  the  doc- 
trine of  Ogden  v.  Saunders,  that  prospective  State  insolvent 
laws  impair  the  obligation  of  posterior  contracts  made  and  to 
be  performed  within  the  State,  when  the  creditor  happens  to 
be  a  citizen  of  another  State,  but  do  not  impair  the  obliga- 
tion of  such  contracts  when  the  creditor  happens  to  be  a  citi- 
zen of  the  same  State.  Some  of  these  cases  are  Cook  v.  Moffat, 
5  Howard,  809  ;  Marsh  v.  Puinam,  8  Gray,  551 ;  Donnelly  v. 
Corbett,  8  Selden  (N.  Y.),  500,  505-506  ;  Felch  v.  Bugbee,  48 
Maine,  9, 17 ;  Tbwne  v.  Smith,  1  Wood.  &  M.  115, 130-134. 

The  doctrine  itself,  when  stated  in  this  bald  form,  seems 
utterly  contradictory  if  not  absurd.  It  seems  difficult,  if  not 
impossible,  to  understand  how  the  mere  fact  of  difference  in 
citizenship  can  impair  the  obligation  of  contracts.  In  Don- 
nelly V.  Corbett,  3  Selden,  500,  the  Court  repudiated  the  doc- 
trine that  prior  State  insolvent  laws  impair  the  obligation  of 
contracts,  which,  by  their  terms,  were  to  be  performed  within 
the  State  as  against  non-resident  creditors ;  and  placed  the  de- 
cision upon  the  ground  that  the  laws  of  one  State  have  no 
extra-territorial  operation  and  could  not  legitimately  operate 
injuriously  upon  the  rights  of  citizens  of  other  States. 
In  Poe  V.  Duck,  5  Md.  1,  the  Court  put  a  similar  decision 
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upon  the  ground  of  notice,  stating  that  the  insolvency  courts 
of  Maryland  had  no  power  to  decide  ^^  npon  the  rights  of  {per- 
sons without  giving  them  a  sufficient  opportunity  of  being 
heard:"  pp.  8^9. 

If  the  non-resident  creditor  had  written  into  the  contract  a 
clause  or  condition  to  the  ettect  that  the  debt  might  be  dis- 
charged at  any  time  upon  a  full  surrender  and  distribution 
of  the  debtor's  present  possessions,  ratably  among  all  the 
creditors,  without  a  payment  in  full  or  any  claim  upon  the 
debtor's  future  acquisitions  of  property,  it  seems  perfectly 
clear  that,  if  the  debtor  compH^  with  these  terms,  the  debt 
would  be  discharged  without  impairing  the  obligation  of  the 
contract.  This  clause  or  condition  forms  an  essential  part  of 
the  obligation  of  the  contract  and,  therefore,  cannot  impair  it 

The  only  remaining  question  is,  therefore,  whether  or  not 
a  non-resident,  who  Voluntarily  makes  a  contract  in  the 
debtor's  State  to  be  performed  therein,  does  not  ratify  and 
adopt  and  make  a  part  of  his  contract  the  fair  and  ordinary 
insolvent  laws  of  that  State,  just  as  much  as  if  he  had  written 
them  into  the  contract 

This  is  the  very  reason  always  assigned  for  the  first  branch 
of  the  rule  in  Ogdeii  v.  Saunders  relating  to  contracts  between 
citizens  of  the  same  State,  and,  on  principle,  it  seems  that  the 
same  reason  should  hold  good  for  the  second  branch  of  that 
rule  relating  to  contracts  between  citizens  of  different  States, 
which  are  made  and  to  be  performed  within  the  State  grant- 
ing the  discharge. 

As  a  general  proposition  it  is  settled  conclusively  that  the 
laws  subsisting  in  a  State,  when  and  where  a  contract  is  made 
and  is  to  be  performed,  enter  into  and  form  a  part  of  the  ob- 
ligation of  the  contract  just  as  if  they  had  been  expressly 
referred  to  and  incorporated  in  the  contract  by  the  parties. 
^^This  principle  embraces  alike  those  [laws]  which  affect  its 
validity,  construction,  discharge^  and  enforcement:"  per  Mr. 
Justice  SwAYNB  in  Von  Hoffman  v.  Quincy^  4  Wall.  585,  550 ; 
citing  Green  v.  Biddle^  8  Wheaton,  92 ;  JUcCraeken  v.  Hay- 
ward^  2  Howard,  612;  Bronson  v.  Kinziej  1  Id.  819;  People 
v.  Bond,  10  Cal.  570 ;  Ogden  v.  Saunders,  12  Wheaton,  231. 
The  two  cases  of  Bronson  v.  Kimie^  1  Howard,  811,  and 
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Brine  v.  Insurance  Co.y  96  U.  S.  627,  illustrate  very  clearly 
this  general  propoeition.  These  cases  both  turned  on  the 
identical  statute,  that  of  Illinois,  allowing  to  a  mortgagor 
twelve  months  to  redeem,  after  a  sale  under  a  decree  of  fore< 
closure,  and  to  his  judgment  creditor  three  months  after  that 
period.  The  latter  case  arose  on  a  contract  made  after  the 
statute  was  passed ;  the  former  on  a  contract  made  before  it 
was  passed.  It  was  held  that  in  the  latter  case  this  law 
entered  into  and  became  a  part  of  the  contract,  and,  therefore, 
did  not  impair  its  obligation  and  was  valid ;  while  in  the 
former  case  that  the  law  did  not  enter  into  and  become  a  part 
of  the  contract,  and  was,  therefore,  void,  because  it  impaired 
the  obligation  of  the  contract 

This  rule  applies  even  to  the  State  laws  relating  merely  to 
the  remedy  as  shown  by  the  above  cases.  (See,  also,  Edwards 
V.  Kearzey,  96  U.  S.  696 ;  Seibert  v.  LemSj  122  Id.  284.)  Now, 
does  the  fiEtct  that  the  creditor  is  a  citizen  of  another  State 
from  that  of  the  debtor,  in  which  latter  State  the  contract 
was  made  and  to  be  performed,  change  or  reverse  the  legal 
effect  and  meaning  of  the  contract,  or  take  the  case  out  of 
the  general  rule  ? 

In  all,  except  insolvency  cases,  it  seems  to  be  settled  that 
it  does  not.  In  addition  to  the  authorities  cited  above,  see 
May  V.  Breeds  7  Cush.  16,  38-41 ;  Mather  v.  Bushy  16  Johns. 
238 ;  Hicks  v.  HotchkisSy  7  Johns.  Ch.  297,  Kent,  Chan. ; 
Very  v.  McHentyy  16  Shep.  (Me.)  206. 

In  May  v.  Breeds  supra^  the  contract  was  made  in  England, 
while  the  English  Bankruptcy  Act  was  in  force,  and  was  also 
to  be  performed  therein  by  its  terms.  The  creditor  was  a 
citizen  of  Massachusetts,  and  the  debtor  was  a  citizen  of  Eng- 
land,  and  obtained  his  discharge  under  the  English  Act  It 
was  held  that  said  Act  entered  into  and  formed  a  part  of  such 
contract,  and  was  by  comity  the  law  governing  the  contract, 
wheresoever  suit  was  brought,  and  hence  did  not  impair  its 
obligation. 

Every  contract  is  necessarily  governed  by  the  laws  of  some 
State  or  country,  and,  in  the  language  of  Chief  Justice  Mar- 
shall, it  is  a  **  principle  of  universal  law  *  ♦  •  that  in  every 
form,  a  contract  is  governed  by  the  law  with  a  view  to  which 
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it  was  made :  ^Vayynan  v.  Southard^  10  Wheat  1,  48 ;  Xjamar 
V.  3Iicou,  114  U.  S.  218,  220. 

lu  the  abseoce  of  any  thing  in  the  contract  to  indicate  by 
what  law  the  parties  intended  the  contract  to  be  governed, 
the  Court  must  determine  from  all  the  facts  of  the  case  ^^  to 
what  general  law  it  is  just  to  presume  that  they  have  sub- 
mitted themselves  in  the  matter :"  per  Mr.  Justice  Willes 
in  lAoyd  v.  Guiberty  6  B.  &  8.  100,  130 ;  s.  c.  L.  R.  12  B. 
115, 120.  A  striking  illustration  of  this  rule  is  found  in  the 
case  of  Watts  v.  Camors^  115  U.  S.  853,  362,  where  the  Court 
says:  ^'Americans  and  Englishmen  entering  into  a  charter 
party  of  an  English  ship  for  an  ocean  voyage,  must  be  pre- 
sumed to  look  to  the  general  maritine  law  of  the  two  countries, 
and  not  to  the  local  law  of  the  State  in  which  the  contract  is 
signed."  It  was  acconlingly  held  that  the  contract  was 
governed  by  the  maritime  law,  which  was  different  from  that 
of  Louisiana,  where  the  contract  was  signed,  although  the 
suit  was  brought  in  the  United  States  Circuit  Court  sitting 
in  Louisiana.  (See,  also,  Pritchard  v.  Norton^  106  U.  S.  124 ; 
The  Gaetanoy  7  L.  R.  P.  D.  187.) 

From  these  cases,  it  appears  that  though  neither  the  place 
of  making  nor  the  place  of  performance  of  a  contract  is  con- 
clusive in  deciding  what  law  is  to  govern  the  contract,  yet 
that  these  are  leading  facts  to  be  considered  in  connection 
with  the  other  facts  of  the  case,  including  the  difference  of 
citizenship.  When  the  place  of  making  is  also  the  place  of 
performance,  the  presumption  is  very  strong  that  the  parties 
contracted  with  a  view  to  the  law  of  that  place  and  meant 
their  contract  to  be  governed  by  the  law  of  that  place,  espe- 
cially where  the  debtor  is  a  citizen  of  that  State  or  country, 
although  thd  creditor  is  not 

It  is  evident  that  the  same  contract  cannot  be  governed  by 
two  different  sets  of  laws.  When  A.  and  B.,  citizens  of 
different  States,  make  a  contract  which  contains  no  express 
language  indicating  that  the  parties  intend  their  contract  to 
be  governed  by  the  laws  of  some  third  State  or  country,  the 
contract  will  be  governed  either  by  the  laws  of  A.'s  State  or 
by  the  laws  of  B.'s  State  {Paine  v.  R  B.  Co.,  118  U.  S.  152, 
161),  because  that  is  the  most  just  and  reasonable  rule  to 
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adopt ;  and  it  will  DOt  be  governed  by  the  laws  of  any  other 
State  or  country,  unless  the  place  of  performance  is  m  such 
other  State  or  country :  Watts  v.  CamorSj  115  U.  S.  858, 862 ; 
Pntchard  v.  Norton^  106  Id.  124 ;  Boyle  v.  Zacharie^  6  Peters, 
685. 

When  the  creditor  voluntarily  makes  his  contract  in  the 
debtor's  State  and  expressly  agrees  to  its  performance  there, 
is  the  contract  to  be  governed  by  the  laws  of  the  creditor's 
State  or  by  the  laws  of  the  debtor's  State  7  It  is  simply  a 
question  of  whether  the  creditor  or  the  debtor  shall  be  favored, 
as  both  cannot  be,  and  which  law  the  parties  may  justly  be 
presumed  to  have  had  in  view  when  they  made  the  contract 
Under  all  the  circumstances  of  the  case  the  debtor  seems  to 
have  the  stronger  claims  to  favor,  and  the  laws  of  his  State 
relevant  to  contracts  should  be  deemed  the  laws  which  the 
parties  had  in  view.  He  has  done  no  act  tending  to  mislead 
the  creditor,  and  he  has  the  right  to  rely  upon  the  protection 
attbrded  him  by  the  laws  of  bis  State,  and  also,  perhaps,  the 
right  to  presume  that  the  creditor  knew  the  laws  of  his  (the 
debtor's)  State,  at  least  upon  such  a  well-known  subject  as 
ordinary  insolvent  laws :  May  v.  Breeds  7  Cush.  15,  88-41 ; 
Blanchard  v.  Russdly  18  Miss.  1,  4. 

C!oNCLU8iON. — ^The  views  herein  maintained  seem  to  recon- 
cile many,  if  not  most,  of  the  apparently  conflicting  decisions. 
They  free  the  rule  relating  to  posterior  contracts  made  under 
State  laws,  from  the  anomalous  qualification  that,  if  the  cred- 
itor be  a  non-resident,  the  State  insolvent  laws  (and  those 
only),  do  not  enter  into  and  form  part  of  the  contract,  and 
do,  therefore,  impair  the  contract's  obligation ;  while  if  the 
creditor  be  a  resident  or  citizen  of  the  debtor's  State,  they  do 
enter  into  and  form  part  of  the  contract,  and  therefore  do  not 
impair  the  contract's  obligation. 

It  is  believed  that  the  true  explanation  of  this  anomalous 
qualification  may  be  found  in  the  recognition  of  the  principle 
that  it  is  contrary  to  natural  justice  to  deprive  a  non-resident 
creditor  of  his  property  by  insolvency  proceedings  without 
legal  notice  of  those  proceedings,  and  where,  consequently, 
the  insolvency  court  has  no  jurisdiction  to  discharge  the  debt, 
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as  the  debt  attends  the  person  of  the  creditor.  The  question 
having  arisen  prior  to  the  adoption  of  the  14th  Amend- 
ment, the  Courts  felt  obliged  to  adopt  this  rule  to  protect  the 
natural  rights  of  non-residents  from  the  encroachments  of  the 
several  States.  But  the  provision  of  the  14th  Amend- 
ment, that  no  State  shall  deprive  any  person  of  property 
without  due  process  of  law,  affords  the  Courts  an  intelligible 
and  constitutional  ground  upon  which  to  protect  the  rights 
of  non-resident  creditors  witiiin  the  principles  of  Fmnoyer 

V.  Keff,  95  U.  S.  714 

Conrad  Reno. 

BoBton.  __^ 

RECENT   AMERICAN    DECISIONS. 

Supreme  Court  of  JUassaehuseUs. 

BROWN  V.  CUNARD  8.  8.  GO. 

A  bill  of  lading  provided,  that  "  in  the  event  of  loss  or  damage  ibr  which 
the  ship  is  responsible,  the  liabilitj  shall  not  exceed  the  invoioe,  or  the 
declared  valae  for  the  United  States  customs  dntjr."  The  goods  were  damaged 
to  an  amount  less  than  the  invoice  valae,  but  were  worth,  in  their  damaged 
condition,  the  invoice  valae,  plus  the  cost  of  importation.  HM^  that  the 
carrier  was  liable  for  the  full  actual  damage. 

At  the  trial  in  the  Superior  Court,  the  amonnt  of  the  dam- 
age, and  the  fault  of  the  defendant  which  caused  the  damage, 
were  found  as  stated  in  the  opinion  of  the  Supreme  Court 
The  defendant,  however,  claimed  that  as  the  goods  were  still 
worth  their  invoice  value,  which  was  the  limit  of  the  defend- 
ant's liabilitj,  no  damage  had  been  shown  fof  which  it 
could  be  held  responsible  under  the  bill  pf  lading,  and  the 
Superior  Court  ruled  accon^ingly. 

Frederic  Dodge^  for  plaintiff. 

George  Putnam  and  Thomas  ttussM^  for  defendant. 

HoLMBSy  J.  The  plaintiff's  goods  were  damaged  on  the 
defendant's  vessel,  through  its  ftfult,  to  the  amount  of  $151.78, 
in  their  market  value  in  Boston,  the  port  of  destination,  but 
it  did  not  appear  that  their  market  value,  as  damaged,  was 
less  than  the  invoice  value  of  the  sound  goods,  with  the  cost 
of  importation  added.    The  bill  of  lading  limits  the  defend- 
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ant*8  liability  to  the  invoice  value.  See  Graves  v.  Bailroad 
Co.,  187  Ma88.  33 ;  HiU  v.  Railroad  Co.,  144  Id.  284.  The 
only  question  which  we  shall  consider  is  whether  the  language 
used  exempts  the  defendant  from  all  liability  upon  these  facts. 
The  defendant  relies  upon  some  decisions  to  the  effect  that  a 
provision  that  the  shipowner  will  not  be  liable  for  more  than 
the  invoice  value  of  the  goods  is  to  be  construed  as  limiting 
the  liability  in  case  of  partial  loss  to  the  difference  between 
the  net  proceeds  of  each  article  damaged,  and  its  invoice  price 
and  freight,  and  that  if  the  cargo  owner  ^*  has  received  from 
the  sale  of  the  damaged  goods  the  invoice  price,  afler  deduct- 
ing the  cost  of  importation,  sale,  etc.,  the  libel  will  be  dis- 
missed :"  The  Lydian  Monarch,  28  Fed.  Rep.  298, 300 ;  P^arse 
V.  Steamship  Co.,  24  Id.  285, 289.  We  shall  not  criticise  these 
decisions  further  than  to  say,  that  if  they  are  not  distinguish- 
able from  the  case  at  bar  we  cannot  follow  them.  The  bill 
of  lading  before  us  reads:  ^^  Ship  not  accountable  for  any  sum 
exceeding  £100  per  package,  for  goods  of  whatever  descrip- 
tion, unless  the  value  is  declared,  and  freight  as  may  be 
agreed  paid  thereon,  and  in  event  of  loss  or  damage,  for  which 
the  ship  is  responsible,  the  liability  shall  not  exceed  the  in- 
voice, or  the  declared  value  for  the  United  States  customs 
duty."  It  is  plain  that  these  words  fix  alternative  limits  of 
liability ;  £100  per  package,  if  the  value  is  not  declared ; 
the  declared  value,  when  it  is  declared.  In  the  former  case 
we  do  not  suppose  that  it  would  be  contended  that,  if  a  padk- 
age  brought  £100,  no  damage  could  be  recovered,  yet  unless 
the  argument  is  carried  to  that  extent  we  see  no  reason  why, 
in  the  latter  alternative,  the  shipowners  should  escape  if  the 
goods  bring  their  invoice  price.  Looking  at  the  words  of 
the  latter  branch  of  the  sentence  alone,  it  will  be  seen  that 
they  refer  to  the  "  event  of  damage  for  which  the  ship  is 
responsible,"  and  therefore  in  terms  pre-suppose  that  some- 
thing is  to  be  recovered  in  the  case  for  which  they  provide. 
The  following  words,  "  the  liability  shall  not  exceed,"  etc., 
are  apt  words  to  express  the  outside  limit  of  the  sum  to  be 
recovered,  but  both  the  particular  words  and  the  whole  struc- 
ture of  the  sentence  are  most  inapt  to  express  a  stipulation 
that  if  the  goods  are  still  equal  to  the  invoice  value,  there 
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Bhall  be  do  recovery  at  all.  Even  in  the  case  of  a  valued 
policy,  which  is  much  stronger  than  the  one  under  considera- 
tion, the  rule  in  most  jurisdictions  is  to  leave  the  valuation 
entirely  on  one  side  for  the  purpose  of  determining  what  pro- 
portion of  the  valuation  is  to  be  paid  by  the  insurers  npon  a 
partial  loss :  Irving  v.  Manning^  1  H.  L.  Gas.  289, 806  ;  Lewis 
V.  Rucker^  2  Burr.  1167 ;  Bradlie  v.  Insurance  Co.j  12  Pet 
378,  899 ;  Boardman  v.  Ins.  Co.,  S.  Jud.  Ct  Mass.,  March  12, 
1888.  As  we  read  the  contract,  the  damages  are  to  be  ascer- 
tained in  the  usual  way  by  finding  the  difference  in  value 
between  each  package  as  damaged  and  the  same  undamaged, 
and  these  damages  are  to  be  paid  by  the  defendants,  up  to, 
but  not  exceeding  £100,  when  the  value  is  not  declared,  or, 
in  this  case,  up  to,  but  not  exceeding,  the  invoice  value.  As 
the  damage  to  the  plaintiff's  walnuts  did  not  exceed  the 
invoice  value  the  defendant  must  pay  the  whole  amount 

Judgment  for  plaintiff. 


The  right  of  a  carrier  to  insert  in 
the  bill  of  lading  reasonable  limita- 
tions both  as  to  the  circumstances 
under  which  and  the  extent  to  which 
he  will  be  liable,  so  that  the  risk  he 
incurs  maj  not  exceed  what  is  Jastljr 
proportionate  to  the  freight  paid  him, 
id  too  well  settled  to  call  for  discussion 
here.  The  meaning,  however,  of  such 
a  limitation  as  is  found  in  the  prind- 
pal  case,  and  its  application  when  the 
damage  is  partial  onlj,  desenre  some 
(•ontiideration.  The  writer  of  this 
note  has  found  no  cases  bearing  di- 
rectly on  the  point,  except  The  Lydian 
Monarch,  23  Fed.  R.  298,  and  I^arMeY. 
Quebec  S.  S,  Co.,  24  Id.  285.  Both 
these  are  cited  in  the  principal  case, 
but  the  opinion  does  not  state  whether 
this  case  is  to  be  distinguished  from 
the  two  former,  or  stands  opposed  to 
them  on  a  question  of  law. 

Whether  anj  distinction  can  pro- 
])erly  be  taken  between  these  cases, 
depends  on  the  meaning  of  the  several 

.jbrtoiive  Clauses.     In    The  Lydian 
Monarch  the  wor4s  are,  '*  the  ship- 


owner is  not  to  be  liable  for  anj  dam- 
age to  the  goods,  *  *  *  in  anj  case 
for  more  than  the  invoice  or  declared 
value  of  the  goods,  whichever  shall  be 
the  least  ;'*  in  Pearee  v.  Quebec  S,  S, 
Co.,  *'  in  case  of  damages,  loss  or  non- 
delivery, the  shipowners  will  not  be 
liable  for  more  than  the  invoice  value 
of  the  goods  ;**  and  in  the  principal 
case,  "  in  event  of  loss  or  damage,  for 
which  the  ship  is  responsible,  the  lia- 
bility shall  not  exceed  the  invoice,  or 
the  declared  value  for  the  United 
States  customs  duty." 

In  The  Lydian  J/enaroK,  there  is  no 
attempt  to  explain  the  language  used, 
but  in  Pearee  v.  Qiie^  S.  S.  Co.  it  is 
construed  not  as  a  limitation  of  the 
company's  liability  for  loss  or  dam- 
age, but  ss  a  limitation  of  their  lia- 
bility for  the  particular  goods  lost  or 
damaged.  In  other  words,  the  Court 
in  that  case  understand  the  carriers 
■s  saying,  not  *'  we  are  liable  for  all 
damage  np  to  the  amount  of  the  in- 
voice value  of  the  goods,"  but,  *'we 
are  liable  for  damages,  but  no  goods 
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dJUDAged  shall  be  estimated  to  have 
bees  worth  more  than  their  inroice 
▼alae.  If  thia  construction  be  cor- 
reeC,  it  is  obriovB  that  the  rnle  adopted 
for  calculating  damages  in  the  princi- 
pal case  would  not  apply,  but,  as  will 
be  shown  below,  it  does  not  follow 
that  the  Court  was  right  in  holding 
further  that  in  case  of  a  damage  as 
diatingnished  from  total  lorn,  the  lia- 
bilitj  was  for  the  diiTerence  between 
the  net  proceeds  of  the  sale  of  the 
damaged  goods  and  their  original  in- 
▼oioe  Talue,  plus  the  freight,  so  that, 
as  was  said  in  The  LytKan  Momarek,  if 
enough  was  realised  from  the  sale  to 
coTer  the  latter  sum,  there  was  nolia- 
bilitj  at  all. 

In  the  principal  case,  the  clause  is 
held  as  a  limitation  of  liability  for  loss 
or  damage,  as  indicating  merely  the 
maximum  that  can  be  reoorered  on 
this  ground,  and  the  Judgment  follows 
logically  from  this  construction. 

If  these  restrictlTC  clauses  have  been 
rightly  construed  in  each  case,  and 
the  contracts  were  not  intended  to  be 
of  the  same  effect,  then  the  principal 
case  is  clearly  distinguishable  from 
the  others.  The  similarity  of  the  lan- 
guage used  in  each  case,  howerer,  and 
the  fact  that  such  limitations  of  lia- 
bility have  been  in  use  among  carri- 
ers for  many  years  would  lead  one  to 
suppose  that  there  was  one  limitation 
which  was  always  understood  to  be 
expressed  by  the  words  **  the  liability 
shall  not  exceed  the  iuToioe  Talue," 
or  other  words  to  that  effect. 

Now  of  the  two  possible  construc- 
tions of  such  a  clause,  that  adopted 
in  jRurter.  S,  S.  Co.  seems  not  only 
the  better  suited  to  the  language  there 
under  consideration,  but  the  more  rea- 
sonable construction  for  any  restric- 
tion of  the  kind,  because,  in  all  such 
cases,  the  amount  of  freight  paid, 
which  is  the  consideration  for  the  car- 
rier's liability  as  well  as  for  the  car- 


riage, depends  on  the  invoice  value. 
In  the  principal  case,  for  instance,  the 
bill  of  lading  excluded  all  liability 
over  £100  per  package,  **  unless  the 
value  is  declared,  and  freight  as  may 
be  agreed  paid  thereon,"  i.  e.,  propor- 
tionate to  such  value,  and  this  was 
done.  It  is  only  reasonable  that  the  car- 
rier's liability  should  be  proportionate 
to  the  freight  received,  and  the  lan- 
guage used  in  the  principal  case  would 
seem  to  admit  of  this  construction,  but 
the  Court's  ruling  is  that  the  carrier 
is  liable  for  so  much  of  the  value  of 
the  goods  at  the  port  of  destination  as 
does  not  exceed  their  invoice  or  de- 
clared value.  This  would  put  the 
shipper  in  a  better  position,  relatively, 
if  the  loss  were  under  the  invoice 
value,  than  if  it  were  over  that 
amount,  and  conversely  the  carrier 
would  have  no  inducement  to  preserve 
any  goods  that  should  become  dam- 
aged to  an  extent  equal  to  their  in- 
voice value,  for  total  loss  would  not 
increase  his  liability. 

Even  in  this  view  of  the  case,  how- 
ever, it  does  not  follow  that  the  meas- 
ure of  damages  established  in  7%e  Z,y- 
dian  Monarch  and  PearBe  v.  S.  S.  Co. 
ought  to  have  been  adopted.     In  tlie 
'.atter  case,  this  measure  of  damages 
is  inconsistent  with  the  main  part  of 
the  decision.    The  respondents  had 
contended  that  the  stipulation  of  the 
bill  of  lading  should  be  construed  as 
imiting  their  responsibility  to  the  in- 
Toice  value  of  the  shipment  as  a  whoie^ 
and  that  the  carriers  are  not  to  be  lia- 
-ble  for  any  loss  or  damage,  provided 
the  shipxier  ultimately  realizes  at  the 
port  of  destination  the  whole  invoice 
value,  as  was  the  fact  in  that  case. 
To  this  the  Court  replied  :  "  The  limit- 
ing clause  in  this  case  must  be  con* 
strued  as  applying  distributively  upon 
each  article  damaged,  because  that  is 
the    most  natural  meaning    of    the 
words,  and  best  accords  with  the  pre- 
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tnmed  intention  of  the  parties.  The 
olear  intent  was  to  provide  not  meielj 
for  the  loBS  of  the  whole  shipment,  or 
for  damage  to  the  whole  shipment,  but 
for  the  loss  of  an  j  part  and  for  dam- 
age to  an  J  part.  When  it  is  stipulated 
that  in  case  of  damage  or  loss,  the  ship- 
owner '  will  not  be  liable  for  more  than 
the  inToioe  Talne  of  the  goods/  the 
goods  referred  to  are  plainly  thegooda 
damaged,  and  those  onlj,  otherwise 
the  clanse  wonld  not  be  Talid.  The 
law  makes  the  carrier  liable  for  the 
loss  or  damage  of  amy  goods  throngh 
his  own  negligence.  Any  stipnlation 
that  would  annul  this  liability  is  roid. 
*  *  *  If  the  construction  contended 
for  were  the  proper  meaning  of  this 
limiting  clause,  it  would  be  roid  upon 
grounds  of  public  policj,  as  unrea- 
sonable, and  as  affording  a  direct  en- 
couragement to  theft  or  non-delirer/ 
of  the  shipper's  goods ;  for  on  CTery 
shipment,  whether  there  was  a  leas  or 
not,  the  carrier  might  without  account- 
ability appropriate  to  his  own  use 
enough  of  the  owner's  goods  to  reduce 
the  aggregate  ralne  of  what  remained 
in  the  foreign  market  to  the  iuToice 
▼alae  of  the  whole,  a  result  destruc- 
tive of  all  commerce,  because  enabling 
the  carrier  to  appropriate  all  the  prof- 
its." All  this  would  command  the 
assent  of  any  reasonable  man,  but  the 
Court  goes  on  to  say :  *'  The  net  pro- 
•ceeds  of  the  sale  of  the  damaged 
.4;aods,  OTcr  all  charges  and  expenses, 
if  receiTcd  1^  the  owner,  must  there- 
tfore  go  in  diminution  of  the  invoice 
ipriee  and  freight,  and  the  carrier  must 
pay  the  difference.  *  *  *  If  [quoting 
from  Tke  Lj/dian  McmartA']  it  should 
turn  out  that  thelibellant  has  received 
from  the  sale  of  the  damaged  goods 
the  invoice  price,  after  deducting  the 
co9t8  of  importation,  sale,  etc.,  the 
libel  will  be  dismissed." 

This   method    of    measuring   the 
damages  is  wholly  at  variance  with 


what  the  Court  said  above ;  "The  law 
makes  the  carrier  liaUe  for  the  loss 
or  damage  of  amy  goods  through  his 
own  n^ligence.  Any  Btipnlatkm  that 
would  annul  this  liabUity  is  void." 
The  decision  would  free  the  carrier 
fnm  all  liability  for  damage,  where 
the  net  proceeds  of  the  sale  of  the 
damaged  goods  were  not  less  than  the 
invoice  price  of  those  goods,  plus  the 
freight,  and  if  the  whole  cargo  were 
damaged  equally,  the  carrier  might 
escape  liability  on  the  whole.  Again, 
the  carrier  might,  under  this  decision, 
appropriate  to  his  own  use  a  part  of 
all  articles  from  which  anything  could 
be  abstracted  without  ruining  the 
whole,  and  escape  liability  In  the 
manner  in  which  the  Court  has  said 
he  shall  not  escape  it. 

The  Court  also  said:  *' If  the  carrier 
should  be  allowed  in  ascertaining  the 
amount  for  which  he  was  liable  to 
charge  against  the  invoice  price  of  the 
whole,  the  amount  realised  in  a  foreign 
market  for  the  whole  eaigo,  damaged 
and  undamaged,  that  oonatructimi 
would  be  giving  to  the  carrier  the  full 
benefit  of  the  foreign  market  value, 
which  is  expressly  denied  to  the  ship- 
per, a  result  not  presumaUy  within 
the  intention  of  the  parties."  Now  if 
the  carrier  cannot  compute  his  liability 
in  this  way  as  to  the  whole  cargo, 
why  should  he  be  allowed  to  do  it  as 
to  the  part  damaged,  by  deducting 
the  net  proceeds  of  damaged  goods 
fhMn  their  invoice  value,  plus  the 
freight  r 

The  Court  ftirther  held  that  its 
ruling  "only  applies  to  damaged 
goods  carried  to  the  port  of  destina- 
tion, the  same  rule  that  has  long  been 
applied  in  couits  of  admiralty  to  the 
loss  of  goods  at  sea  through  collision, 
namely,  that  the  value  at  the  port  of 
shipment  and  not  at  the  port  of  des- 
tination shall  control."  In  point  of 
foot,  however,  the  decision  has  no 
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•aoh  effect,  but  allows  the  carrier  to 
dedact  the  Talae  of  the  damaged 
goods  at  the  port  of  deetination  from 
the  value  of  the  same  goods  nndam- 
aged  at  the  port  of  shipment,  adding 
only  the  freight. 

The  measore  of  damages  adopted 
bj  the  Court  in  PBane  y.  S*  S.  Co., 
is,  however,  not  onlj  inconsistent 
with  the  doetrine  of  the  case,  bat  is 
manlfestlj  ni^ast.  Where,  hj  the 
contract  of  shipment,  the  carrier  be- 
comes an  insurer  to  a  certain  extent, 
and  under  certain  contingencies,  it  is 
unjust  that  when  those  contingencies 
occur  he  should,  under  anj  circum- 
stances, be  wholly  free  of  liability. 
Where  freight  proportionate  to  an 
agreed  value  has  been  paid  for  the 
safe  carriage  of  goods,  certain  risks 
only  excepted,  and  the  goods  are 
damaged  by  other  than  the  excepted 
causes,  it  is  unjust  that  the  shipper 
should  not  recover  some  part  of  the 
value  for  which  it  was  agreed  that 
the  carrier  should  be  liable.  A  con- 
tract to  carry  safely  goods  of  a  certain 
value,  certain  risks  only  excepted,  in 
consideration  of  freight  proportion- 
ate to  such  value,  is,  ss  to  all  other 
risks,  precisely  analogous  to  a  valued 
policy  of  insurance,  and  the  measure 
of  damages  for  partial  loss  on  such  a 
yoUcj  would  seem  to  ftimish  the  true 


rule  here.  It  has  long  been  settled 
that  in  such  a  case,  whatever  be  the 
actual  value  of  the  goods  insured,  the 
proportion  or  percentage  of  loss  is 
determined,  and  the  insurer  pays  the 
same  proportion  or  percentage  of  the 
total  sum  for  which  the  policy  makes 
him  liable :  Lewis  v.  Rucker,  2  Bur. 
1167 ;  Lumtu  v.  Edwards,  12  East,  488  ; 
Usher  V.  Nobie,  Id.  639,  646 ;  Forbes 
V.  AspimeaU,  13  Id.  323 ;  GMsmid  v. 
GiUies,  4  Taunt.  803;  Bansfield  v. 
Barnes^  4  Camp.  228  ;  Irmng  v.  Man- 
ning, 1 H.  L.  Cas.  289,  306 ;  1  Arnold's 
Mar.  Ins.  (6th  ed.)  300. 

In  Ths  Ljfdian  Monarch  and  Purse 
V.  S.  S.  Co.f  therefore,  the  ratio  of 
the  estimated  loss  or  damage  to  the 
whole  value  of  the  goods  damaged 
should  have  furnished  the  ratio  of  the 
invoice  value  recoverable  from  the 
carrier. 

As  has  been  already  said,  the  prin- 
cipal case  was  rightly  decided,  if  the 
clause  of  limitation  was  rightly  oon- 
strued.  If,  on  the  other  hand,  as 
would  seem  more  likely,  the  limita- 
tion contemplated  by  the  parties  was 
one  of  liability,  not  of  damages,  then 
the  measure  of  damages  above  sug- 
gested could  have  been  applied  with 
Justice  to  both  parties. 

Charles  Chadvcet  Bxxvxt. 

Philadelphia. 


Supreme  Court  of  Vermont. 

WORTHEN  V.  LOVE. 

The  owner  of  a  dog,  known  to  be  vicious,  has  the  right  to  keep  him  .if  he 
exercises  proper  care  and  diligence  to  secure  him,  so  that  he  will  not  injure 
ony  one  who  does  not  unlawfully  provoke  or  intermeddle  with  him. 

Exceptions  from  Rutland  County  Court. 
Action  on  the  case  to  recover  for  injuries  resulting  from  the 
bite  of  a  dog.    The  Court  assessed  the  damages  at  $30,  but 
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hold  that  the  plaiutift*  was  not  entitled  to  recoyer,  and  ren- 
dered judgment  for  the  defendant. 

•7.  C.  Baker y  for  plaintiff, 
if.  W.  Lovcy  pro  se. 

Ross,  J.  On  the  facts  found  by  the  County  Court,  its  judg- 
ment for  the  defendant  was  correct  The  owner  of  a  dog 
known  to  be  vicious  has  the  right  to  keep  him,  if  he  exer- 
cises proper  care  and  diligence  to  secure  him,  so  that  he  will 
not  injure  any  one  who  does  not  unlawfully'  provoke  or  inter- 
meddle with  him.  The  Court  has  found  that  the  defendant 
knew  the  dog  was  vicious,  and  kept  him  chained  during  the 
daytime  in  his  bam,  and  that  he  broke  away  and  injured  the 
plaintiff,  by  reason  of  being  unlawfully  provoked  by  the  plain- 
tiff, who  had  no  lawful  occasion  to  go  to  the  barn  where  the 
dog  was  chained.  Hence,  the  only  question  for  consideration  is, 
\yhether  the  Court  improperly  excluded  the  offered  testimony 
of  Eugene  Alexander.  The  defendant  had  conceded  that  he 
knew  the  vicious  propensity  and  character  of  the  dog,  and  that 
ever  since  he  had  that  knowledge,  he  had  kept  him  securely 
chained  in  his  barn  during  the  daytime,  with  the  bam  doors 
opened, but  left  him  unchained  in  the  barn  nights,  with  the  barn 
doors  securely  closed.  This  testimony  tended  to  show  that  the 
defendant  had  exercised  due  care  and  diligence  in  restraining 
the  dog,  and  that  if  he  broke  away  on  the  occasion  of  the  injury, 
it  was  owing  solely  to  the  negligence  or  unlawful  conduct  of 
the  plaintiff  in  provoking  the  dog.  The  rejected  testimony 
of  Alexander  tended  to  show  that  the  defendant  did  not  keep 
the  dog  securely  chained  during  the  daytime,  but  left  him  so 
insecurely  chained  that,  only  a  few  days  before  the  injury  of 
the  plaintiff,  the  dog,  when  unprovoked,  broke  away  from  its 
fastenings,  and  injured  the  witness's  young  daughter,  when 
passing  on  the  street,  and  that  this  was  known  to  the  defen- 
dant. This  offered  testimony  bore  directly  upon  the  care  and 
diligence  of  the  defendant  in  keeping  the  dog,  and  of  his 
knowledge  that  he  was  insecurely  fastened.  It  also  tended 
to  impeach  the  credibility  of  the  defendant  as  a  witness.  It 
was  therefore  admissible.  The  fact  that  the  Court  supposed 
that  it  only  bore  upon  the  character  of  the  dog  and  the  defen- 
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dant'a  knowledge  of  it,  which  had  been  conceded,  did  not, 
without  inquiry,  or  having  the  purpose  for  which  the  testi- 
mony was  offered  stated,  authorize  its  rejection.  Camp  v. 
Camp^  59  Yt.  667,  is  a  recent  and  full  authority  on  this  point 
As  it  cannot  be  known  what  facts  would  have  been  found  if 
this  testimony  had  been  admitted,  thejudgmmt  must  be  reversed^ 
and  cause  remanded  for  a  new  triaL 


For  the  purpose  of  determining  the 
liability  of  the  keeper  of  an  animal 
that  has  inflicted  an  injury,  aside 
from  trespass  on  the  soil,  it  is  usual 
with  text-writers  and  Courts  to  divide 
the  brute  creation  in  two  classes:  beasts 
that  are /era  mUwriE  and  those  that  are 
domita  natura.  Of  the  keepers  of  the 
former  class  of  animals,  it  is  said, 
generally,  that  they  are  responsible, 
either  with  or  without  notice  of  the  vi- 
cious propensities  of  the  animals  kept, 
for  any  injuries  they  may  do :  Earl  v. 
Van  Aistine,  8  Barb.  630 ;  May  v.  Bur- 
dtU,  9  Q.  B.  101 ;  Van  Lfuven  T.  LyXe, 
1  N.  Y.  515 ;  Camfox  ▼.  Cremhaw,  24 
Mo.  199  ;  CongrtMB  fr  Empire  Spring 
Co.  V.  Edgar f  infra  ;  Scribner  v.  Kelley, 
38  Barb.  14 ;  Beaozzi  ▼.  Barrit^  1  F. 
&  F.  92 ;  Wool/  V.  Oialker,  31  Conn. 
121 ;  1  Hale  P.  C.  430,  pt.  1,  cl.  33 ; 
Bull.  N.  P.  77 ;  but  of  the  keepers 
of  animals  of  the  latter  class,  it  is 
said  that  they  are  liable  for  injuries 
done  only  after  notice  of  some  vicious 
habit  or  propensity  of  the  animal 
committing  the  injury:  Applebee  v. 
Perry,  9  L.  R.  C.  P.  647  ;  State  v.  AicDer- 
Mod,  49  New  Jersey  Law,  163  ;  Corliat 
Y.  Smithf  53  Vt.  532 ;  Murray  y.  Young^ 
12  Bach.  337 ;  flamtbury  y.  Bann,  3 
m.  App.  531 ;  Judge  y.  Cox,  1  Stark. 
227  ;  Charlwood  v.  Greig,  3  C.  &  K.  46. 

There  are  many  things  which  it  is 
not  necessary  to  bring  to  the  attention 
of  the  Court  by  proof;  of  these  it 
takes  official  or  judicial  knowledge. 
And  the  reason  for  this  is,  that  the 
facts  are  ao  generally  known  and  re- 


cognized within  the  limits  of  their 
jurisdiction,  as  to  leave  no  room  for 
any  controversy  about  them,  in  the 
minds  of  persons  of  the  usual  intelli- 
gence. To  therefore  require  proof 
of  them  would  be  a  waste  of  time,  to 
no  purpose,  and  cause  suitors  to  incur 
much  expense:  Reynolds  on  £v.  GG. 
In  pursuance  of  this  rule.  Courts  will 
take  notice,  without  proof,  of  the  usual 
course  of  nature,  of  the  seasons,  of  the 
habits  of  animals,  their  propensities, 
and  of  the  probable  effect  of  a  trans- 
action upon  a  man  ;  of  all  such,  proof 
is  unnecessary :  Rosa  v.  Boawtll,  GO 
Ind.  235 ;  Abel  v.  Alexander,  45  Id. 
523. 

But  it  is  not  the  ownership  of  every 
animal  fer<e  naturce,  that  renders  the 
owner  liable  for  injuries  committed  by 
it,  notwithstanding  many  of  the  ex- 
pressions in  the  cases  and  books  of  au- 
thority which  would  lead  one  to  the 
contrary  conclusion,  were  the  lan- 
guage alone  regarded,  without  exami- 
nation of  the  facts  of  the  particular 
cases.  Hale  lias  stated  the  rule  with  re- 
spect to  animalsy*erce  naturoBw Oh  much 
clearness:  '*  these  things  seem  to  l>e 
agreeable  to  law  :  1.  If  the  owner  has 
notice  of  the  quality  of  his  beast, 
and  it  doth  anybody  hurt,  he  is 
chargeable  with  an  action  for  it.  2. 
Though  he  has  no  particular  notice 
that  he  did  any  snch  thing  before,  yet 
if  it  be  a  beast  that  ia/ertB  naturce,  as 
a  lion,  a  bear,  a  wolf,  yea,  an  ape  or 
a  monkey,  if  beget  loose  and  do  harm 
to  any  person,  the  owner  is  liable  to 
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an  action  for  the  damAgo,  and  to  I 
knew  it  adjudged  in  Andrew  Bakwr'a 
Com,  whose  child  was  bit  by  a  mon- 
key that  broke  its  chain  and  got  loose. 
3.  And,  therefore,  in  case  of  soch  a 
wild  beast,  or  in  case  of  a  ball  or  oow 
that  doth  damage,  where  the  owner 
knows  of  it,  he  mnst  at  his  peril  keep 
him  up  safe  from  doing  hurt.  For 
though  he  use  diligence  to  keep  him 
up,  if  he  escape  and  do  harm  the 
owner  is  liable  to  answer  damages  :" 
1  Hale  P.  C.  430,  pt.  1,  c.  33.  8o,  in 
an  old  case,  it  was  said,  that  "  there 
is  a  difference  between  things /era 
notiirde,  as  lions,  bears,  etc.,  which  a 
man  must  keep  at  his  peril,  and  beasts 
that  are  maiumeia  Notarce,  and  break 
through  the  tameness  of  their  nature, 
such  as  oxen  and  horses.  In  the 
latter  case,  the  owner  must  have 
notice ;  in  the  former,  an  action  liea 
against  the  owner  without  notice:" 
Rtx  ▼.  Hugguu,  2  Ld.  Rajm.  1583 ; 
see  Bull.  N.  P.  77.  Both  of  these  au- 
thors speak  of  a  whole  class,  "  things 
fenz  naltine,"  jet  the  examples  given 
are  ferocious  beasts,  lions,  tigers, 
wolves,  and  the  like,  which  are  wont 
to  destroy  mankind  or  animals.  In 
order  to  hold  the  keeper  liable  for  an 
injury  inflicted  by  such  an  animal,  it 
is  not  necessary  to  show  that  it  is 
fierce  and  dangerous;  for  the  law 
takes  notice  of  such  a  foot  and  conclu- 
sively presumes  that  it  is  so :  MulUr 
T.  MeKtMton^  73  N.  Y.  195 ;  Lararone 
V.  Mangiantif  41  Cal.  138.  It  cannot, 
however,  be  presumed  that  a  rabbit,  or 
a  like  animal  is  dangerous,  and  that  the 
keeper  of  it,  aside  firom  a  trespass  on 
land,  is  liable  for  injuriea  inflicted  by 
it.  Such  an  animal  is  neither  dan- 
gerous nor  mischievous ;  and  d  this, 
the  Court  takes  Judicial  notice.  The 
term  ferm  noftirce,  when  applied  to 
those  animals  for  whose  iujuries  the 
keeper  is  liable  without  notice  of  their 
evil  propensity,  applies  only  to  such 


of  this  olaaa  as  are  ferocious  or  mis- 
chievous by  nature,  and  not  snoh  ss 
are  usually  kept  and  are  necessary 
to  the  existenoe  of  men:  Norris's 
Peake,  486  ;  1  Chitty  PI.  82;  £ari  v. 
Vtm  AUim€,  8  Barb.  630;  Deekery. 
GoaawNi,  44  Me.  322 ;  &n&Mr  V.  iCeUty, 
38  Barb.  14  ;  Buosxi  v.  ITorrtf ,  1  F.  & 
F.  92;  SmUk  v.  iWoA,  2  Stra.  1264; 
Jentuu  V.  rvnMr,  1  Ld.  Raym.  109. 
This  statement  is  borne  out  by  one  of 
the  cases  dted,  wherein  it  was  held 
that  bees,  although  in  many  respects 
farm  nofiira,  are  not  such  dangerous 
insects  as  to  render  the  keeper  liable, 
without  actual  notice  of  an  evil  pro- 
pensity of  those  offending:  Earl  v. 
Vam  AUtuff  atq>ra.  Where  a  monkey 
bit  the  plaintiff,  the  question  wss  not 
necessary  to  the  decision,  although 
the  Court  was  of  the  opinion  that  it 
was  such  an  animal  as  a  keeper  must 
keep  at  his  hazard :  Mag  v.  BmrdM, 
9Q.  B.  101.  In  the  case  of  a  stag  run- 
ning loose  in  a  park  to  which  the  pub- 
lic resorted,  it  was  held  suflloient  to 
aver  and  prove  the  ferocity  of  the  ani- 
mal, and  the  defendant's  knowledge 
of  that  fkct ;  and  in  proving  its  fero- 
city, experts  were  entitled  to  give 
their  opinions  In  evidence,  touching 
the  propensity  of  the  animal  to  com- 
mit an  injury  at  the  particular  season 
of  the  year  the  injury  was  inflicted : 
Tfte  Comgreu  fr  £»pir€  J^primg  Co.  v. 
Edgar,  99  U.  8.  645 ;  s.  c.  imfra. 

It  has  alresdy  been  stated  that  the 
keeper  of  an  animal /ens  natura  is  li- 
able, without  any  evidence  of  a  knowl- 
edge on  his  part  of  its  natural  propen- 
sity, or  proof  of  a  aeienler,  as  it  is 
termed :  Ayplebee  v.  Arcy,  L.  B.  9  C. 
P.  647 ;  s.  c.  10  Moak,  334.  **  But 
where  the  animal  belongs  to  a  class 
which  is  not  habitually  ferocious,  it  is 
necessary  to  show  that  its  owner  hss 
notice,  that  it  has  on  former  occasions 
shown  symptoms  of  a  disposition  to 
bite  mankind:"    Id.     Here  the  lav 
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takes  notice  of  the  uBual  propensitj 
of  thifl  class  of  animsls,  and  acts  upon 
it  aooordinglj  ;  and  it  extends  to  the 
owner  the  same  privilege,  allowing 
him  to  act  upon  the  presumption  that 
his  animals  of  a  domestic  character 
**  will  not  break  through  the  tameness 
of  their  character,"  and  commit  an  in- 
Jory,  unless  he  has  knowledge  of  the 
•tU  propensitj  in  the  offending  ani- 
mal. In  all  such  oases,  it  is,  there- 
fore, necessary  to  allege  and  prove 
notice  of  some  kind  at  least,  of  the 
disposition  of  the  animal,  in  order  to 
hold  its  keeper  liable :  The  Comgreufr 
Empire  SprUg  Cq.y.  Edgar,99  U.  S.  645; 
s.  c.  18  Ambbicav  Law  Rboistbb,  613 ; 
Ktigktlinger  y.  Egan^  75  111.  141 ;  Jftdgt 
T.  Cor,  1  Stark.  227 ;  ThomoM  ▼.  Mor^ 
gam^  26  M.  &  R.  496 ;  Charlwood  y. 
Grmg,  3  C.  &  K.  4&\Worik  v.  GiUing, 
L.  R.  2  C.  P.  1 ;  HariUg  v.  Harriman, 
1  B.  &  A.  620 ;  Adam  y.  HaU,  2  Vt. 
9 ;  Lgnch  y.  McNaUg,  7  Dalj,  128  ;  s. 
c.  on  appeal,  73  N.  Y.  347 ;  Matom  y. 
Keding,  12  Mod.  332  ;  Logue  y.  Lhk, 
4  E.  D.  Smith,  63 ;  Smiik  y.  Coiuey, 
22  Ala.  568 ;  Dtartk  y.  Baker,  22  Wis. 
73;  Earl  y.  Van  AUtine,  8  Barb.  630; 
Le  Forest  y.  TWman,  117  Mass.  109 ; 
Ihpplewell  y.  Pierce,  10  Cush.  509; 
I^eeseg  v.  WirA,  3  Allen,  191 ;  Cox  y. 
Burbridge,  13  C.  B.  (N.  S.)  430 ;  FIrem- 
ing  y.  Orr,  29  E.  C.  L.  &  E.  16 ;  Mei- 
buM  y.  Dodge,  38  Wis.  300  ;  McCaikUl 
y.  Elliot,  5  Strob.  196 ;  Loomie  y .  Terrg, 
17  Wend.  496. 

It  has  been  said  that  the  gist  of  an 
action  against  the  keeper  of  an  ani- 
mal which  has  inflicted  an  injury,  is 
the  keeping  of  it  after  knowledge  of  its 
mischievous  propensities  :  Mag  v.  Bur- 
den, 9  Q.  B.  100 ;  s.  c.  10  Jnr.  692 ; 
16  L.  J.  (N.  8.)  Q.  B.  64,  approved 
in  The  Congrees  ff  Empire  Spring  Co, 
T.  Edgar,  mpra;  MeCatkUl  v.  Elliot, 
6  Strob.  196.  <*  It  is  frequently  said 
that  the  identer  is  the  gist  of  the 
action,  and  it  is  true  that  no  action 
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can  be  maintained  without  it,  but  it  is 
equally  true  that  no  action  can  bv 
maintained  with  it  alone.    No  law  is 
violated,  nor  any  liability  created  by 
securely  keeping  a  ferocious  animal, 
with  knowledge  of  its  vicious  disposi* 
tion,  but  this  knowledge  imposes  the 
duty  to  keep  it  safely,  and  a  neglect 
to  do  this,  coupled  with  an  injury,  cre- 
ates the  liability.   Mo  negligence  is  im- 
puted without  this  knowledge,  and 
with  it  no  liability  is  incurred  without 
negligence.    If  the  owner  of  such  ani- 
mal, after  notice  of  its  previous  disposi- 
tion, neglecto  to  keep  it  securely,  and 
any  person  is  injured  by  it,  he  is  prima 
facie  liable  for  the  injury,  without 
proof  of  neglect  in  keeping  such  ani- 
mal.   He  must  keep  it  safely,  or  re- 
spond   in   damages  for  all    injuries 
inflicted  by  it,  without  the  fault  of  the 
person  injured  :*'   WHliaau  v.  Morag, 
74  Ind.  25.     In  another  case  from  the 
same  State  it  is  said,  that  "  whoever 
keeps  an  animal  accustomed  to  attack 
or  bite  mankind,  with  knowledge  of 
its  dangerous  propensities,  is  prima 
fade  liable  to  an  action  for  damages  at 
the  suit  of  any  person  attacked  or  in- 
jured by  the  animal,  without  proof  of 
any  negligence   or  fault  in  the  se- 
curing or  taking  care  of  it.    The  gist  of 
the  action  is  the  keeping  the  animal 
after  knowledge  of  its  mischievous  dis- 
position:"   Ihrtlow  v.   Haggartg,  35 
Ind.  178.    Under  these  two  Indiana 
oases  it  is  necessary  to  allege  that  the 
plaintiff  was  not  guilty  of  negligence 
contributing  to  the  injury.    But  this 
is  not  the  rule  of  the  English  cases  ; 
for  in  one  of  them  it  is  said,  that "  the 
conclusion  to  be  drawn  fhnn  an  ex- 
amination of  all  the  authorities  ap- 
pears to  us  to  be  this,  that  a  person 
keeping  a  mischievous  animal,  with 
knowledge  of  its  propensities,  is  bound 
to  keep  it  secure  at  his  peril,  and  that 
if  he  does  mischief,  negligence'is  pre- 
sumed ;"  Mag  v.  Burdett,  9  Ad.  &  £L 
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(N.  S.)  101 ;  Jackum  y.  SmiihsM,  15 
M.  k  W.  563  ;  Card  v.  Case  ,  5  C.  B. 
622 ;  Hogan  ▼.  Sharpe,  7  C.  &  P.  755. 
This  language  has  been  quoted  with 
approval  by  a  New  York  Court^where, 
after  saying  that  a  dog  accustomed  to 
bite  persons,  is  a  public  nuisanoe  and 
may  be  killed  by  any  one  when  found 
running   at    large,  citing  J\Unam  ▼• 
fViyfie,  13  John.  312;  £ra¥m  v.  Car- 
penter, 26  Vt.  638,  tlie  Court  quot«s 
from  Uale :  "  He  (the  owner)  must, 
at  his  own  peril,  keep  him  up  safe 
from  doing  hurt,  for  though  he  use 
diligence  to  keep  him  up,  if  he  es- 
cape and  do  harm,  the  owner  is  liaUe 
in  damages  :"  MuUer  y.  McKetmrn^  73 
N.  Y.  195.     Elsewhere,  it  is  said  that 
the  owner,  with  knowledge  of  its  pro- 
pensity, keeps  a  vicious  animal  at  his 
peril :  Keliyv.  TiUam,  2  Abb.  Ct.  App. 
Cas.  495  ;   Wheeler  v.  Brant,  23  Barb. 
324;    Smith  v.    fVe/uA,  2  Str.  1264; 
Greaton  v.  Keteltag,  17   N.   Y.   496; 
Wool/y.  Chalker,  31  Conn.  121 ;  Black- 
Mon  V.  Simmoni,  3  C.  &  P.  138 ;  Rider 
▼.  White,  65  N.  Y.  54.   It  is  therefore 
held  in  the  New  York  cases,  that  it  is 
not  necessary  to  aver  and  prove  that 
the  plaintiff  has  not  been  guilty  of 
negligence ;    and  such  is    the    great 
weight  of  authority  on  this  point : 
Lyndu  v.  A/cAai/y,  7  Daly,  130 ;  s.  c. 
73  N.  Y.  347 ;  Smith  v.  F^elah,  2  Str. 
1264 ;  Broum  v.  Carpenter,  26  Vt.  638 ; 
Mar»h  V.  Jonee,  21  Id.  378  ;  McCoMkiU 
v.  Elliot,  5  Strob.  196.     In  one  case  it 
is  broadly  said  that  the  keeper  of  a  fe- 
rocious dog  insures  the  public  that  it 
will  not  injure  any  one:  McCaskillr, 
Elliot,  tupra  ;  and  while  this  language 
is  not  elsewhere  used,  the  strictness 
with  which  the  owner  of  such  an  ani- 
mal is  usually  held,  almost  warrants  an 
author  in  using  it :  see  Congress  fr  Em- 
pire Spring  Co.  v.  Edgar,  99  U.  S.  645  ; 
B.  c.  18  Amsbican  Law  Rboibteb,  613. 
The  true  principle  seems,  however,  to 
be  to  hold  the  owner  or  keeperof  a  wild 


and  vicious  animal,  or  of  an  animal 
with  knowledge  of  its  evil  propensity, 
liable  on  the  ground  of  a  negligent 
keeping  of  it.  To  keep  a  wild  or  vi- 
cious domesticated  animal  is  not  a 
wrong  per  se;  it  is  the  failure  to  keep 
it  secure  that  renders  the  owner  or 
keeper  liable,  when  coupled  with  an 
injury.  If  the  owner  has  used  all  the 
usual  precautions  for  the  keeping  of 
such  an  animal,  and  is  in  no  wise  neg- 
ligent in  securing  and  keeping  it  so, 
he  should  not  be  held  liable.  Perhaps 
the  fact  that  the  animal  was  not  se- 
cured when  the  injury  occurred,  is 
sufflcient  evidence  of  negligence  to 
hold  him  liable,  when  the  action  is 
based  upon  the  ground  of  negligence, 
nnless  the  evidence  reveals  that  the 
defendant  was  in  no  way  responsible 
for  its  being  loose.  This  is  in  conso- 
nance with  a  case  where  it  was  held 
that  the  owner  and  keeper  of  a  vicious 
dog  was  not  liable  for  an  injury  in- 
flicted by  it,  when,  unknown  to  him, 
it  had  been  improperly  untied  by  an- 
other person  :  Fleeming  v.  Orr,  2  Maoq. 
H.  L.  Cas.  14  ;  s.  c.  1  W.  K.  339.  See 
Brooks  V.  Tuglor,  S.  Ct.  Mich.,  Febru- 
ary 15,  1887. 

A  plaintiff  may  be  guilty  of  such  neg- 
ligence or  wilful  misconduct  as  to  pre- 
clude his  recovering  for  an  injury  in- 
flicted by  a  wild  or  mischievous  tame 
animal.  If  one  were  to  voluntarily  or 
carelessly  thrust  his  hand  into  a  bear's 
mouth,  he  must  suffer  the  consequence 
unrecompensed.  '  *  If  a  person  with  full 
knowledge  of  the  evil  propensities  of  an 
animal,  wantonly  excites  him,  or  vol- 
untarily or  unnecessarily  puts  him- 
self in  the  way  of  such  an  animal,  he 
would  be  adjudged  to  have  brought 
the  injury  upon  hunself,  and  ought 
not  to  be  entitled  to  recover.  Jn  such 
a  case  it  cannot  be  said,  in  a  legal 
sense,  that  the  keeping  of  the  animal, 
which  is  the  gravamen  of  the  offence, 
produced   the    injury.    But   as  the 
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owner  ia  held  to  a  rigorous  rale  of  lia- 
bilitj  on  aooount  of  tbe  danger  to  hu- 
man life  and  limb,  hy  harboring  and 
keeping  such  animals,  it  follows  that 
he  onght  not  to  be  relieved  from  it  bj 
slight  negligence  or  want  of  ordinary 
care.    To  enable  an  owner  of  such  an 
animal  to  interpose  this  defence,  acts 
should  be  proved,  with  notice  of  the 
character  of  the  animal,  which  would 
establish    that    the    person    injured 
brought  the  calamitj  upon  himself:" 
Muller  V.  McKetmon,  $upra.    In  the  case 
Just  cited,  the  defendants  kept  a  Si- 
berian   bloodhound    in  the  inclosed 
jard  surrounding  their  chemical  fac- 
tory, generally  keeping  it  fastened  in 
daytime  and  loose  at  night,  as  a  pro- 
tection against  thieves.     It  was  the 
plaintiif  *s  duty  to  open  the  gate  to  the 
yard  every  morning  to  admit  the  work- 
men, and  to  do  this  he  must  pass 
through  the  yard.    On  going  to  open 
the  gate  one  morning  he  was  bitten  by 
the  dog,  which  came  up  behind  him 
unknown  to  him,  he  supposing  that 
the  engineer  had  tied  him  up  as  usual. 
He  made  no  examination  to  see  if  the 
dog  was  tied.     It  was  held  that  he 
could  recover,  and  that  the  rule  of  a 
fellow  servant*s  negligence  preventing 
a  recovery  did  not  apply.    Where,  in 
such  a  case,  the  foreman,   knowing 
that  the  dog  was  loose,  went  into  the 
yard  at  night  and  was  injured,  re- 
covery was   refused:    Brock  v.  Cope- 
land,  1  Esp.  203.    The  plaintiff  went 
into  a  park  thrown  open  to  the  public, 
in  which  were  several  deer,  including 
a  buck.    Signs  were  set  up,  warning 
'those  in  the  park  to  beware  of  the 
buck.    She  was  attacked  and  injured 
by  it.    It  appeared  that  the  park  had 
about  eleven  acres  in  it,  and  that  the 
plaintiff  had  frequently  seen  persons 
playing  with  the  deer.     A  recovery 
was  allowed :  Congress  (c  Empire  Spring 
Co,  V.  EdgoTf  supra.     Even   treading 
upon  a  dog*s  tail  accidentally  is  not 


contributory  negligence :  Smith  v.  Ps- 
lak,  2  Stra.  1264.  So,  where  the  plain- 
tiff was  ascending  the  front  steps  of  a 
house  to  make  a  call,  and  a  step  broke 
and  let  him  through  to  where  a  lari^e 
and  savage  dog  was  chained,  which 
bit  him,  he  was  allowed  to  recover ; 
and  it  is  to  be  remarked  here  that  the 
owner  was  not  guilty  of  negligence  in 
the  keeping  of  the  animal,  for  if  the 
step  had  not  broken,  the  dog  could 
not  have  reached  the  plaintiff.  The 
liability  was  put  upon  the  ground,  ta- 
citly, that  the  keeper  insured  all  that 
the  dog  would  not  do  any  harm  :  Lav- 
trone  v.  Aiangiantif  41  Cal.  138.  In 
Brooks  V.  Taylor y  supra,  it  was  held  an 
unneoessary  allegation  to  allege  that 
the  plaintiff  was  without  fault :  citing 
Jhpplewtll  V.  Pierce,  10  Cush.  509; 
Wool/Y.  Chalker,  31  Conn.  130. 

One  may  keep  a  watch-dog  for  the 
protection  of  himself,  his  property, 
and  his  premises.  But  if  the  dog  be 
fierce,  he  must  do  so  cautiously.  He 
must  confine  him  within  reasonable 
limitations.  He  has  no  more  right  to 
turn  a  fierce  dog  loose  in  his  door- 
yard  at  night,  than  to  set  a  spring- 
gun  therein.  One  is  as  much  a  nui- 
sance as  the  other.  Thus,  where  a 
peddler,  well  acquainted  in  the  neigh- 
borhood, who  on  previous  occasions 
had  called  at  the  defendant's  house, 
and  had  traded  with  his  family, 
visited  the  premises  and  knoi-ked  at 
the  door  for  admission,  and  supposing 
he  had  permission,  passed  through  an 
entry  into  the  sitting-room,  there 
meeting  the  defendant  and  his  family, 
and  was  severely  bitten  by  a  ferocious 
dog  belonging  to  the  defendant,  the 
owner  was  held  liable.  The  only 
fault  of  the  plaintiff  was,  that  he  had 
entered  the  house  under  a  misitaken 
idea  that  he  had  permission  so  to  do : 
WoolfY.  Chalker,  31  Conn.  121.  Where 
a  savage  dog  is  allowed  by  its  keeper 
to  run  at  large,  a  trespasser  upon 
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the  premises,  who  is  bitten,  maj 
recover:  Loomii  ▼.  jfWjr,  17  Wend. 
496 ;  SMtrfeg  r.  Bardey,  4  Bneed,  68. 
Where  »  child  offered  »  dog  candj 
and  the  dog  sprang  at  the  child  and 
bit  it,  tlie  owner  was  held  liable: 
L^mek  Y.  McNailg,  7  Daly,  130 ;  s.  o. 
on  appeal,  73  N.  Y.  347.  So,  if  one 
approach  a  house  bj  an  entrance  near 
which  a  vicious  dog  is  tied,  it  is  no 
defence  that  there  were  other  en* 
trances  of  a  more  pnblio  description : 
Sarek  v.  Biaekimru,  4  C.  &  P.  297. 
If  one  by  Uoense  goes  upon  ground, 
and  while  there,  invite  another,  who 
is  bitten  bj  a  watch-dog,  Its  keeper 
is  liable :  KeU^  v.  Tilion,  3  Kejea, 
2d3 ;  s.  o.  2  Ab.  Dec.  405.  See  Oir^ 
Um  v.  MOU,  5  C.  &  p.  488 ;  AitAm  t. 
Dodge,  38  Wis.  300;  Logme  v.  Lmk,  4 
£.  D.  Smith,  83. 

It  has  been  elsewhere  stated  that 
the  owner  or  keeper  must  have  had 
knowledge  of  a  domestic  animal's  pro- 
pensity to  do  evil,  before  he  can  be 
held  liable.  This  fSut  of  knowledge 
must  be  averred  and  proven.  Thus, 
where  a  declaration  alleged  that  the 
defendant  kept  a  fierce  mongrel  mas- 
tiff, which  he  improperly  allowed  to 
be  loose,  and  which  had  bitten  the 
plaintiff,  a  recovery  was  refused  for 
the  lack  of  allegation  that  the  defend- 
ant had  notice  of  its  bad  qualities: 
Maaon  v.  Keelimg,  1  Ld.  Raym.  606 ; 
s.  c.  2  Mod.  332.  So,  the  same  was 
held  true  in  the  case  of  a  dog  chas- 
ing sheep:  Lntw.  119;  Dyer,  25  6, 
29  a  ;  1  Vin.  Ab.  234  ;  Card  v.  Ctus, 
5  C.  B.  622 ;  ThomoM  v.  Morgan,  2  C. 
M.  k  R.  486 ;  and  where  the  defend- 
ant so  negligently  kept  his  horse 
that  it  broke  through  and  bit  the  de- 
fendant's mare:  Scetekot  v.  Eltkam^ 
Freem.  534,  or  that  the  defendant's 
bull  was  aooustomed  to  run  at  people, 
and  had  injured  the  plaintiff:  Bux- 
wdin  V.  Sharp,  2  Salk.  662 ;  BayUims 
▼.  Sharp,  1  Lutw.  90.     In  all  these 


cases,  Judgment  was  arrested.  But 
if  it  be  alleged  and  proven  that  th« 
defendant  knew  the  evil  propensity 
of  his  animal,  he  will  be  liable.  As 
where  it  was  alleged  that  he  knew  it 
was  aooustomed  to  bite  sheep  and  il 
bit  the  plaintiff's:  BarlUg  v.  Harri- 
BMW,  1  B.  &  Al.  620 ;  or  where  the 
defendant  kept  a  boar  whkh  he  knew 
was  accustomed  to  bita  animals,  sad 
it  bit  the  plaintiff's  mare :  Jadam  v. 
TWiier,  1  Ld.  Raym.  109 ;  or  had  a 
dog,  knowing  it  was  aoeostomed  to 
bite  mankind,  and  it  bit  the  plaintiff: 
Onpper  v.  MoUktw,  28ki.  127 ;  ChaH- 
wood  V.  Groig,  3  C.  &  K.  46 ;  SmUk  v. 
iVoA,  2  Str.  1264;  Jmdgo  r.  Cox,  1 
Stark.  227  ;  Jaekmm  t.  Smitkmm,  15 
M.  &  W.  563 ;  Wool/  t.  Ckaiitr,  31 
Conn.  121.  And  the  same  is  true  of 
a  bull  attacking  a  man :  Biaekmam  v. 
Simmoma,  3  C.  &  P.  138;  Bmdmm  r. 
BoUrtM,  6  Bzch.  697 ;  or  a  dog  worrying 
cattle :  Thamao  v.  Morgan,  2  C.  M.  & 
R.  496 ;  or  a  monkey  accustomed  to 
bite  mankind,  and  it  bit  the  pUintiff : 
Mag  V.  Bmdoti,  9  Q.  B.  101.  The 
American  cases  are  to  the  same  eAsct : 
Siato  V.  McDermau,  8.  Ct.  N.  J.  No- 
vember 10,  1886 ;  Begnoldi  t.  Hna$eg, 
8.  Ct.  M.  H.  July  30,  1886 ;  OakoM  v. 
Spmdding,  40  Vt.  347 ;  s.  c.  7  Anaai- 
OATK  Law  Rboistib  (N.  8.),  551; 
WUlkau  V.  Moray,  74  Ind.  26,  39 ; 
Wool/y.  Ckalhr,  31  Conn.  121 ;  Ow- 
greu  fr  Empire  Spring  Co,  t.  JCdgar, 
99  U.  8.  645  ;  s.  c.  18  AnsmcAjr  Law 

RlOISTBB,  613. 

In  nearly  all  of  the  illustrations 
previously  given,  the  animal  only  fol- 
lowed a  propensity  it  had  previously 
manifested  to  attack  certain  kinds  of 
animals;  or  to  attack  mankind  and 
not  animals.  Suppose  the  Tidous 
animal  never  manifested  a  disposition 
to  attack  mankind,  but  suddenly  did 
injure  the  plaintiff;  or  suddenly  at- 
tacked an  animal  when  it  had  only 
shown  a  disposition  to  attack  man- 
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kind;  or  attacked  one  kind  of  ani- 
mals when  it  had  manifested  a  dispo- 
sition only  to  attack  another  kind : 
is  its  keeper  liable?  In  an  earlj 
case,  Jenkint  r.  Turner^  1  Ld.  Rajm. 
109,  it  was  alleged  that  the  defendant 
kept  a  boar  which  he  knew  bit  ani- 
mals, and  which  bit  the  plaintiff's 
mare.  It  was  argued  in  arrest  of 
judgment,  that  "animals*'  was  too 
general  a  term,  and  might  include 
frogs,  etc.,  in  which  instance  it  would 
be  no  offence  to  keep  a  boar  ;  or  even 
though  animals  meant  such  animals 
as  sheep,  yet  the  declaration  should 
have  arerred  mares,  for  if  a  man 
keep  a  dog  accustomed  to  bite  mares 
and  it  afterwards  bite  a  man,  the 
owner  is  not  liable.  But  the  Court 
said  that  if  a  man  knowingly  keep  a 
dog  accustomed  to  bite  sheep,  and  it 
bite  a  horse  he  is  liable,  notwithstand- 
ing the  precedents ;  for  the  owner, 
after  knowledge  of  the  first  mischief, 
ought  to  have  destroyed  him,  or  hin- 
dered him  from  doing  any  more  hurt. 
The  Court  also  said  that  the  declara- 
tion might  have  been  bad  on  de- 
murrer, but  on  motion  in  arrest  it  was 
good ;  for  the  defendant  knew  that  no 
evidence  could  be  given  if  any  mis- 
chief done  by  the  boar  except  that 
of  which  he  had  notice,  and  it  must 
be  intended,  after  yerdict,  that  eri- 
denoe  was  given  of  its  biting  such 
animals  as  sheep,  and  not  dogs.  But 
the  Court  thought  there  might  be  a 
difference  between  a  boar  and  a  dog, 
for  it  is  the  nature  of  the  latter  to  kill 
animals  /era  naturoBf  as  hares,  etc. ; 
but  it  is  not  natural  to  boars  to  kill 
anything.  In  another  case  the  charge 
was  that  the  defendant  kept  a  dog 
that  he  knew  was  accustomed  to 
worry  sheep,  and  that  it  killed  the 
sheep  of  the  plaintiff.  The  evidence 
showed  that  the  dog  had  bit  men,  but 
there  was  no  evidence  showing  that 
it  was  accustomed  to  bite  sheep.   The 


Court  held  that  the  plaintiff  had  tied 
himself  up  in  his  declaration  by 
alleging  a  propensity  in  the*  dog  to 
bite  sheep,  and  he  must  prove  it,  and 
that  there  was  no  evidence  to  support 
it ;  but  if  he  had  averred  generally 
that  the  dog  was  of  a  ferocious  and 
mischievous  character,  to  the  defend- 
ant's knowledge,  that  would  have 
been  sufficient,  without  having  a  habit 
to  worry  sheep :  Hartley  v.  Uarriman^ 
1  B.  &  Al.  620.  If  a  bull  injure  a 
horse,  evidence  of  a  previous  attack 
by  the  bull  upon  a  man  is  compe- 
tent :  Cockerham  v.  Nixon,  11  Ired.  L. 
269.  So,  in  Illinois,  it  has  been  held 
that  if  a  dog  has  a  propensity  to  kill 
one  kind  of  animals,  his  owner  is 
liable  if  he  kill  another  kind  :  Pidcer^ 
ing  V.  Orange,  1  Scam.  338.  But,  in 
a  later  case,  it  was  held  that  proof 
of  a  knowledge  to  bite  other  dogs  and 
animals,  was  not  proof  of  a  propen- 
sity to  bite  men,  and  that  proof  of  the 
biting  of  animals  in  an  action  for 
biting  the  plaintiff  was  erroneous: 
KeightUnger  v.  Egan,  65  III.  235.  A 
like  rule  was  adopted  in  Maryland  : 
Ticigg  v.  Byhnd,  62  Md.  380  ;  s.  c. 
24  American  Law  Reoistbr,  191. 

If  the  animal  has  a  mischievous 
propensity,  of  which  its  owner  has 
knowledge,  a  previous  actual  violence 
by  it  need  not  be  proven  or  shown  in 
order  to  recover.  Whether  or  not 
the  owner  or  keeper  had  this  know- 
ledge, is  a  question  for  the  jury  :  Con- 
gress fr  Empire  Spring  Co,  v,  Edgar, 
99  U.  S.  645  ;  s.  c.  18  American  Law 
Register,  613  ;  Rider  v.  White,  65  N. 
Y.  54 ;  Godeau  v.  Blood,  52  Vt.  251. 
So,  where  it  was  shown  that  the 
owner  had  knowledge  that  his  dog 
was  in  the  habit  of  biting  people 
when  in  play,  tliis  was  held  sufficient 
to  charge  him  with  knowledge  of  its 
tendency  to  bite  when  in  anger : 
State  V.  McDermott,  supra.  And  the 
same  was  held  true  of  a  ram  accus- 
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tomed  to  bait :  OakeM  y.  Spmddimg,  40 
Vt.  347 ;  s.  c.  7  Americas  Law  Kbo- 
I8TIB,  551.  A  single  previous  instaiMW 
of  having  bit  mankind  is  sufficient  to 
charge  the  keeper  with  knowledge  of 
its  propensity,  although  it  maj  never 
have  manifested  any  evil  propensity, 
before  or  since  that  time :  AmM  ▼• 
Norton^  25  Conn.  92 ;  Jwd^  v.  Cox^  1 
SSUrk.  227 ;  Charlwood  v.  Grug^  3  C. 
k  K.  46.  And  the  good  conduct  of 
the  dogi  when  one  previous  act  of 
▼iciousness  has  been  shown,  cannot  be 
proven  in  defence :  Mann  v.  Weiani^ 
81^  Pa.  St.  p.  255  ;  BwMeg  v.  Leonard^ 
4  Denio,  500,  unless  there  is  a  conflict 
of  testimony  in  regard  to  the  particular 
acts  of  viciousness,  in  which  case  the 
general  conduct  and  habits  of  the  dog 
may  be  considered  in  determining  the 
credit  to  be  given  to  the  witnesses: 
Mann  v.  WeUmd,  81  (  Pa.  St.  255. 
Thus,  in  the  case  last  cited,  in  an 
action  for  scaring  a  horse,  one  in- 
stance of  previous  chasing  was  held 
sufficient.  So,  where  a  horse  kicked 
through  the  front  panel  of  an  omnibus 
and  injured  the  plaintiff  who  was 
riding  in  it,  and  tliere  was  no  evidence 
to  show  that  this  particular  horse  was 
a  kicker  or  mischievous,  but  it  was 
proven  that  the  panel  bore  marks  of 
other  kicks,  and  no  precautions,  such 
as  a  kicking-etrap,  were  used  against 
the  possibility  of  the  horse  striking 
out,  and  no  explanation  was  offered 
by  the  defendant,  it  was  held  that 
there  was  proof  sufficient  to  Justify  the 
Jury  in  reaching  the  conclusion  that 
the  defendant  had  knowledge  of  the 
animal's  bad  traits  sufficient  to  render 
him  civilly  liable,  and  that  the  Nisi 
Prius  Court  did  not  err  in  refusing  to 
withdraw  the  case  from  the  Jury. 
The  language  used  by  the  Court  is  in- 
structive :  **  Proof  having  been  given 
that  the  horse  in  question  had  mis- 
conducted himself  in  the  way  charged, 
the  burden  of  showing  that  he  was 


not  habitually  a  kicker,  or  something 
to  account  for  his  having  kicked  on 
this  particular  occasion,  lay  on  the  de- 
fendants. The  mere  fact  of  his  having 
kicked  out,  was,  I  should  say,  prima 
fade  evidence  for  the  Jury.  But  there 
was  further  evidence.  It  was  proved 
that  there  were  marks  of  other  kicks 
on  the  omnibus  besides  that  which 
was  made  on  the  occasion  in  question. 
It  was  left  in  doubt  how  those  marks 
were  produced.  It  was  impossible  to 
withdraw  the  evidence  from  the  Jury. 
The  defendants  might,  and  ought  to 
have  explained  it.  And  when  it  is 
said  that  all  horses  are  prone  to  kick, 
and  that  a  single  act  of  kicking  may 
be  no  fault  in  a  horse,  then  it  becomes 
a  fair  question  for  the  Jury,  whether, 
that  being  so,  it  was  not  the  duty  of 
the  defendants  to  provide  some  means 
to  guard  against  such  a  contingent, 
such  as  a  kicking-strap  or  board.  It 
is  urged  that  it  is  not  usual  for  private 
individuals  to  apply  such  contrivances 
to  their  carriage-horses ;  but  the  an- 
swer to  that  is,  that  private  indiriduais 
generally  take  care  to  provide  them- 
selves with  horses  which  do  not  kick. 
Where  a  horse,  from  no  assignable 
cause,  kicks  out,  I  think  the  presump- 
tion is  that  he  is  a  kicker.  I  think 
there  was  clearly  evidence  for  the 
Jury,  and  that  tlie  rule  should  be  dis- 
charged :*'  Sinuon  v.  London  GenenU 
OmnibuM  Co,,  L.  R.  8  C.  P.  390 ;  s.  c. 
6  If  oak,  173.  A  general  report  in 
the  neighborhood  of  viciousness  is 
admissible  in  evidence :  Murrag  v. 
Yowg,  12  Bush,  337. 

Statements  made  after  the  injury  is 
inflicted  are  or  are  not  admissible  ac- 
cording to  the  extent  of  the  admission 
made  by  them.  For  instance,  an 
offer  by  the  defendant  to  compensate 
the  plaintiff  for  his  injuries  is  of  little 
or  no  value  ;  for  the  defendant  may 
see  fit  to  pay  rather  than  to  run  the 
risk  of  a  law-suit  and  its  attendant 
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expense  and  costs,  if  defeated.    Un- 
less accompanied   by  other  facts,  it 
oaght  not  to  be  received :  Thomoi  v. 
Morgan,  2  C.  M.  &  R.  496;    Beck  r. 
Dy9on,  4  Gomp.  198.   In  another  case, 
it  appeared    that    the  plaintiff   was 
walking  in  the  street  wearing  a  red 
handkerchief.     The  bull  of  the  de- 
fendant, ordinarily  gentle  and  quiet, 
and  not  known  to  have  gored  anj 
person  previously,  was  driven  along 
the  street,  when    he    attacked   and 
gored  the  plaintiff.     After  the  trans- 
action, the  defendant  said  that  the 
red  handkerchief  caused  it,  and  that 
he  knew  the  bull  would  run  at  any- 
thing red.    The  bull  had  no  hostile 
feeling  against  the  man  injured,  yet, 
because  of  his  mischievous  propensity 
to  rush  at  a  red  object,  of  whioh  his 
owner  knew,  it  was  held  that  the 
owner   was    liable,   and    that   these 
statements  were  admissible:    Hudwn 
V.  Eobertf,  6  Exch.  697.     See  State  v. 
Dermott,    tupra.     In    this    case,  the 
post  facto  statements  tended  to  show  a 
prior  knowledge  of  the  animaPs  evil 
propensity.     If  it  did  not,  it  would 
not  be  admissible :    Cook  v.  Waring , 
2  Hurl.  &  Colt.   332.     See  Rider  v. 
White,  65  N.  Y.  54.     Evidence  of  pre- 
vious and  subsequent  viciousness  is 
admissible  :  Kennon  v.  Gilmer,  5  Mont. 
257  ;  Todd  v.  InhabitanU,  etc.,  8  Allen, 
51 ;   Maggi  v.  Cutta,  123  Mass.  535 ; 
Godeau  v.  Blood,  52  Vt.  251 ;   Mont- 
gomery V.  Kcuter,  35   La.  Ann.  1091. 
The  dog  may  be  exhibited  to  the  jury 
to  enable  it  to  judge  of  his  disposition : 
Line  v.  Taylor,  3  F.  &  F.  731.     (In 
this  case  it  was  held  a  mere  habit  in  a 
dog  of  bounding  upon  and  seizing  per- 
sons, not  so  as  to  hurt  or  injure  them, 
though  causing  annoyanoe  and  trivial 
damage  to  clothes,  will  not  sustain  an 
action.)    His  subsequent  bad  conduct 
is  not  sufficient  to  prove  knowledge  of 
his  conduct  previous  to  the  injury : 
Fairddld  v.  Bentley,  30  Barb.  147. 


If  a  dog  has  once,  unprovoked,  bit- 
ten  a  man,  in  an  action  tor  a  secona 
biting,  even  of  another,  it  is  no  defence 
that  the  dog  was  generally  inoffensive : 
Buckley  v.  Leonard,  4  Denio,  500. 

The  knowledge  of  an  agent  or  ser- 
vant, of  an  animal's  ferocity,  is  suffi- 
cient to  charge  the  principal  or  master 
with  notice  of  its  evil  propensity,  if 
the  knowledge  of  such  agent  or  ser- 
vant be  acquired  within  the  scope  of 
his  delegated  power.      Thus,  if  the 
owner  of  a  dog  appoints  a  servant  or 
a  coachman  to  keep  it,  the  servant's 
knowledge  of  the  dog's  ferocity  is  the 
knowledge  of  the  master :  Baldwin  v. 
Cateila,  21  W.  R.  16 ;  s.  c.  3  Moak, 
434;  16  L.  J.  (N.  S.)  707;  41  L.  J. 
Exch.  167 ;  7  L.  R.  Exch.  41.     In  or- 
der to  charge  the  owner  with  knowl- 
edge of  the  previous  character  of  his 
dog,  which  had  bitten  the  plaintiff, 
two  persons  who  had  previously  been 
attacked   by  it  (one  of  them  twice) 
were  called  to  prove  that  they  had 
gone  to  the  defendant's  public-house 
and  made  complaint  to  two  persons 
behind  the  bar  serving  customers,  and 
that  one  of  them  had  also  complained 
to  the  bar-maid.    There  was  no  evi- 
dence that  these  complaints  were  com- 
municated to  the  defendant ;  nor  was 
it  shown  that  the  two  men  spoken  to 
had  general  charge  and  management 
of  the  defendant's   business,  or  had 
care  of  the  dog.     It  was  held,  by  two 
out  of  three  judges,  that  there  was 
evidence  of  a  tcienter  to  go  to  the  jury  : 
Appleby  v.  Psrcy,  9  L.  R.  C.  P.  647. 
In  another  case  it  was  held  that  a  cor- 
poration was  not  liable,  although  some 
of  the  servants  knew  of  the    dog's 
habits :    see   Stiles  v.    Cardiff  Steam 
Nav.  Co,,  33  L.  J.  (Q.  B.)  310.    Know- 
ledge  of  the  wife  may  be  sufficient  to 
charge  the    husband,  upon  the  pre- 
sumption that  she  told  him.     Thus, 
the  defendant  was  a  corn-dealer  and  a 
milkman,  and  his  wife  occasionally 
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anBiPted  him  in  the  basinesB  in  his  ab- 
sence.   A  dog  which  was  kept  npon 
the  premises,  where  the  business  was 
carried  on,  bit  the  plaintiflf  who  law- 
fully went  there.    About  four  jean 
before,  upon  a  single  occasion,  the  dog 
had  bitten  another  person,  and  com- 
plaint was  then  made  to  the  wife. 
The  Ck>urt  held  that  this  was  suflioient 
evidence  of  a  fcienler  to  go  to  the  Jury, 
although  the  wife  stated  that  she  did 
not  remember  the  circumstance,  and 
had  not  communicated  it  to  her  hus- 
band :  Gladman  v.  Joknmm,  36  L.  J.  C. 
P.  153.    The  converse  of  this  proposi- 
tion does  not  seem  to  be  true :  that  is, 
that  notice  to  the  husband,  standing 
alone,  is  notice  to  the  wife  to  render 
her  liable :  Miller  v.  Kiwhraif^  L.  J. 
M.  S.  360.     But  a  tcMiKcr  in  the  hus- 
band cannot  be  inferred  from  the  wife 
asking  the  daughter  why  she  had  not 
tied  the  dog  at  the  time  the  injurr 
was  inflicted,  although  it  will  be  in- 
ferred from  proof  of  a  tying  up  pre- 
vious to  the  injury :  Gwide  v.  Martin, 
67  Md.  606.     8o,  if  a  servant,  having 
charge  of  a  ferocious  animal,  neglect 
his  duty,  the  master  is  liable,  even 
though  the  master  is  a  corporation : 
Muller  V.  McKesmm,  73  N.  Y.  195.  So, 
evidence  tending  to  prove  that  ser- 
vants, others  than  the  one  having  the 
dog  in  charge,  knew  of  the  evil  haUts 
of  the  dog,  is  admissible  to  prove  such 
habits,   and    being   admissible,    the 
Court  will  not  presume  that  the  jury 
made  an  illegitimate  use  of  it :  Corliu 
V.  Smith,  53  Vt.  534;  see   Twigg  v. 
Ryland,  62  Md.  380 ;  s.  c.  24  Ambbicav 
Law  RaoiSTiB,  191. 

If  the  animal  is  the  Joint  property 
of  two  persons,  one  of  whom  allows 
the  other  to  have  charge  of  it,  hoth 
are  liable  to  the  person  injured :  Oaku 
V.  Spaulding,  40  Vt.  347 ;  s.  c.  7  Ameri- 
can Law  Rboistbb,  551.  So  are  part- 
ners who  keep  a  dog  in  their  Joint  bus- 
iness :  AdoMM  V.  Hall,  2  Vt.  9  ;  Smitk  v. 


Jaguei,  6  Conn.  630.  But  where  a  stat- 
ute made  the  owner  or  keeper  liable, 
a  Joint  action  for  injuries  committed 
by  two  dogs  was  not  allowed  against 
both  owners,  each  one  separately  own- 
ing a  dog  :  Buddington  v.  Shaerer,  20 
Pick.  477;  s.  c.  22  Id.  427;  Smitk 
T.  Montgomery,  52  Me.  178.     So,  the 
general  rule  is,  that  if  the  dogs  of  sep- 
arate owners  commit  an   injury  to- 
gether, a  separate  action  against  each 
owner  must  be  brought.  **  It  does  not 
follow,  because  the  animal  of  A.  ac- 
companies the  animal  of  B.  in  the  same 
mischief,  that  the  owners  are  jointly 
liable.    Where  a  Joint  action  will  lie, 
either  may  be   accountable    for  the 
whole  injury.     In  a  case  like  the  one 
before  us,  the  dog  of  one  may  be 
young  and   feeble,  and  incapable  of 
mischief  by  himself:   and  yet,  if  a 
Joint  action  lay,   his    master  might 
be  made  accountable  for  the  injury 
caused  by  the  large  and  ferocious  dog 
of  his  neighbor.    The  reason  which 
makes  one  liable  who  personally  joins 
in,  or  aids  or  abets  the  wrong  done  by 
another,  does  not  apply.'*    Van  Steen- 
Imrgh  v.  Tobias,  17  Wend.  662 ;  Auek- 
nuitg  V.  Ham,  1  Denio,  495  ;  Adams  v. 
Hall,  2  Vt.  9  ;  /2iistetf  v.  Tomlinmn,  2 
Conn.   206 ;  Denng  v.   CwrrtU,  9  Ind. 
72 ;  LooMiJ  V.  Terry,  17  Wend.  496  ; 
Parg  v.  Pkippe,  10  Ired.  L.  259.    So, 
where  it  was  proven  that  two  dogs  of 
diflfereut  owners  killed  sheep  to  the 
value  of  nineteen  dollars,  and  the  ver- 
dict assessed  to  the  owner  of  the  larger 
dog  twelve  dollars,  it  was  held  that  he 
had  no  reason  to  complain :   WUJtmr  v. 
Hubbard,  35  Barb.  303.  In  the  absence 
of  proof  the  law  will  presume  that 
each  animal  did  the  same  amount  of 
damage  :  ihrtenkeimer  v.  Van  Otder,  20 
Barb.  479 ;  see  McAdawu  v.  Sutton,  24 
Ohio  St.  333 ;  Flanebwg  v.  Bonn,  3 
III.  App.  531  ;  Kerr  v.   O'Connor,  63 
Pa.  St.  341 ;  CarroU  v.  Weiler,  4  T.  & 
C.  (N.  Y^  131 :  8.  c.  1  Hun,  606. 
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The  owner  la  lUble  on  the  ground 
that  he  has  dominion  and  control  over 
the  dog,  and  mnat  restrain  it  at  hia 
peril.  But  he  need  not  hare  actual 
custody  of  it.  A  father  put  hia  dog  in 
the  hands  of  hia  aon  to  keep  it  from 
hia  creditors,  and  while  there  it  hit 
the  plaintiff.  The  son  waa  held  liable. 
"  If,  as  between  the  defendant  and  hia 
father,  the  dog  was  the  defendant's, 
the  father  having  surrendered  his 
right  to  defendant,  and  at  the  time  the 
plaintiff  was  bitten,  the  defendant  had 
a  right  to  the  control  of  the  dog,  and 
he  was  only  temporarily  and  casually 
out  of  hia  actual  cuatody,  as  any  one's 
dog  might  be  at  a  neighbor's  house, 
and  the  defendant's  father,  aa  between 
them,  had  no  right  to  any  custody  and 
control  of  the  dog,  the  defendant  waa 
liable  in  this  action ;  and  that  if  the 
defendant's  father  put  the  dog  into 
the  defendant's  hands  for  the  purpose 
of  keeping  him  from  being  attached 
by  his  creditors,  it  would  not  excuse 
the  defendant:"  Mank  ▼.  Joneif  21 
Vt.  378. 

The  harborer  of  a  vicious  animal  is 
as  liable  as  the  owner ;  for  he  has  do- 
minion over  the  dog.  And  the  same 
is  true  of  one  that  allows  it  to  resort 
to  his  premises ;  McKone  y.  Wood,  5  C. 
&  P.  1 ;  WUkiton  y.  Birroti,  32  Cal. 
102 ;  Barrett  y.  Maiden,  etc.,  R.  R. 
Co,,  3  Allen,  101.  But  a  dog  may  be 
upon  the  premises  temporarily,  or  in 
the  actual  charge  of  another,  and  the 
owner  of  the  premises  may  in  no  way 
harlxir  it ;  for  he  may  have  no  control 
over  it.  Thus,  a  boarder  in  a  private 
family  may  have  a  dog,  and  the  owner 
of  the  premises  have  no  control  of  it ; 
in  which  case  it  would  be  manifestly 
unjust  to  hold  any  other  than  the 
boarder  liable :  Cvmmng»  v.  RiUy,  52 
N.  H.  368.  So,  where  a  passenger 
was  bitten  at  a  railway  station,  while 
lawfully  there,  by  a  stray  dog  which 
had,  shortly  before,  attacked  another 
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passenger,  and  a  few  minutes  before 
the  injury  complained  of  had  lK>en 
kicked  out  of  the  signal  box  by  one 
of  the  employ^  of  the  company,  it 
was  held  not  to  be  such  a  keeping  of 
the  dog  as  would  even  justify  the 
leaving  of  the  question  of  negligence 
to  the  Jury:  Smith  v.  Great  Eastern 
Co.,  36  L.  J.  (C.  P.)  22 ;  s.  c.  15  L. 
T.  (N.  S.)  246.  So,  where  a  hired 
hand  on  a  farm  had  a  dog  that  fol- 
lowed him  each  day  to  his  work  and 
returned  at  night  with  him  to  his 
own  home,  which  was  separate  and 
apart  from  that  of  the  employer,  it 
was  held  that  the  latter  did  not  har- 
bor it,  and  was  not  liable :  Auchmuty 
V.  Ham,  1  Denio,  495.  A  statute  sub- 
jected the  **  owner  or  keeper"  of  a  dog- 
killing  sheep  to  a  liability  without 
notice  of  the  dog's  evil  propensity. 
The  defendant  was  charged  as  ''pos- 
sessed" of  a  dog,  but  the  proof  showed 
that  he  only  harbored  it.  lie  was 
held  not  liable  :  Williameon  Y.Carroll, 
1  liar.  (N.  J.)  217 ;  Grant  v.  Rirker, 
74  Me.  487  ;  see  Bumham  v.  Strother, 
S.  Ct.  Mich,  June  23,  1887 ;  Strang 
V.  Netclin,  38  How.  Pr.  304. 

If  a  master  permit  his  servant  to 
keep  a  dog  on  the  premises  he  will  lie 
liable  for  its  acts.  In  the  case  of  the 
fkrm  hand,  as  has  been  stated,  the 
master  was  not  liable ;  for  the  farm 
hand  was  not  strictly  a  servant  with- 
in the  meaning  of  that  term.  But 
where  a  horse-railroad  company  per- 
mitted, tacitly,  a  jierson  in  their  em- 
ploy who  had  charge  and  superin- 
tendence of  their  stables,  with  the 
knowledge  and  implied  assent  of  their 
general  agent  or  superintendent,  to 
keep  on  their  premises  a  dog  that  in- 
jured the  plaintiff,  it  was  held  that 
this  was  clearly  sufficient  to  warrant 
the  jnry  in  finding  that  the  animal 
was  kept  by  the  company:  Barrett 
V.  Maiden,  etc.,  R,  R,  Co,,  3  Allen, 
101. 
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A  corporation  mmj  keep  a  dog  ;  and 
the  instance  just  given  ia  an  example. 
Thiia,  where  a  passenger  on  a  steam- 
boat having  gone  to  the  company's 
premises  to  inquire  about  his  bag- 
gag«f  and  finding  them  closed,  was 
directed  to  inquire  at  other  premises 
of  the  companj  near  hy  ;  whither  he 
went,  and  while  there  was  bitten  bj 
the  company's  dog,  chained  up  around 
an  angle  of  the  building,  so  as  to  be 
previously  out  of  sight  of  the  passen- 
ger ;  to  the  knowledge  of  those  in  the 
employ  of  the  company,  but  who  had 
no  control  over  the  premises,  or  au- 
thority with  respect  to  the  dog,  it  had 
bitten  another  person.  It  was  held 
that,  assuming  the  company  to  be 
aware  of  the  dangerous  character  of 
the  dog,  they  were  liable,  and  that 
in  proving  a  scienter  there  is  no  dif- 
ference between  a  corporation  and  an 
individual ;  whatever  is  notice  to  a 
person  competent  to  receive  it,  is  no- 
tice to  the  corporation.  But  in  this 
instance  it  was  held  that  no  sufficient 
aaenter  was  proven  :  Siilei  v.  Cardiff 
Steam  Nav.  Co,,  33  L.  J.  (Q.  B.)  310; 
10  Jur.  (N.  S.)  1199. 

One  may  not  indiscriminately  kill 
a  mischievous  animal,  even  though  at 
the  time  it  be  engaged  in  mischief. 
Thus  a  hog  pursuing  a  chicken  may 
not  be  killed  to  save  the  chicken  ;  for 
the  injury  causing  the  death  of  the 
hog  is  out  of  all  proportion  to  the  loss 
of  the  chicken :  Mor$e  v.  Nixon,  6 
Jones,  293 ;  Anderton  v.  Smith,  7  III. 
A  pp.  354.  But,  on  the  other  hand, 
if  the  animal  pursued  is  of  consider- 
able value,  the  rule  is  different.  As 
where  a  Jack  pursued  a  cow,  and  after 
throwing  it  down,  was  about  to  Jump 
upon  it,  the  owner  was  held  Justifi- 
able in  killing  the  Jack  to  save  the 
cow :  W^Uiawu  v.  Dixon,  65  N.  C. 
416.  And  the  rule  that  the  owner  of 
the  animal  charged,  may  kill  the  pur- 
suing animal,  is  not  limited  to  soch 


owner  alone ;  for  one  haviog  charge 
of  the  pursued  animal,  or  even  a 
stranger  in  a  clear  case,  may  stay 
the  course  of  tlie  offending  animal  by 
killing  it  if  necessary :  Leonard  v. 
WUkine,  9  Johns.  233.  And  it  is  not 
essential  that  the  nuschievous  animal 
be  actually  chasing  at  the  time  of  the 
killing ;  for  if  he  manifest  a  disposi- 
tion to  begin  or  renew  the  pnrsnit, 
and  the  killing  is  necessary  to  pro- 
tect, it  may  be  killed  :  Sprag  v.  Awh 
merman,  66  III.  309  ;  see  Keck  v.  Hal- 
etead,  Lut.  1494 ;  Barrinffton  v.  T\aiur, 
3  Lev.  28.  If  the  owner  of  a  ferodoos 
dog  persist  in  letting  it  run  about,  and 
it  is  in  the  habit  of  vidonsly  attacking 
mankind,  such  owner,  it  is  said,  would 
be  guilty  of  murder,  if  it  were  to  kill 
any  one:  Jenkine  v.  TWiier,  1  Ld. 
Raym.  109;  Kittredge  v.  Elliott,  16 
N.  H.  77;  Blackman  v.  Simmont,  3 
G.  &  P.  138.  There  are  many  ex- 
pressions to  the  effect  that  a  large 
and  ferocious  dog  running  at  large  is 
a  nuisance,  and  may  be  killed  by  any 
one :  DmUap  v.  Sngder,  17  Barb.  566; 
Hincldey  v.  Emerson,  4  Cow.  351,  with- 
out it  being  done  in  necessary  self-de- 
fence :  Brown  v.  Carpenter,  26  Vt.  638 ; 
Sker/eg  v.  Bartley,  4  Sneed,  58 ;  King 
V.  Kline,  6  Pa.  8t.  318  ;  Blair  v.  Fore- 
hand, 100  Mass.  141.  But  in  all  soch 
cases,  the  ferocity  must  be  unusual, 
and  not  mere  viciousness ;  and  the 
killing  must  be  done  by  one  having 
a  knowledge  of  its  ferocity,  for  one 
wantonly  killing  a  dog  of  whose  fe- 
rocity he  had  no  knowledge  could 
not  be  Justified  by  reason  of  his  after- 
acquired  knowledge:  Brent  r,  Kim- 
ball, 60  III.  211.  But  one  may  kill  a 
dog  assailing  him,  although  he,  to 
the  slayer's  knowledge,  has  always 
been  quiet:  Regnolde  v.  Pkillipe,  13 
111.  App.  557;  ComdiuM  v.  Gnaa,  7 
Scotch  Sees.  Cas.  4th  ser.  Just.  13. 
One  may  not  kill  a  dog  on  its  own- 
er's premises  on  the  pretence  that  he 
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Is  a  Duisance  or  because  he  has  on  a 
former  occasion  bittuii  another  per- 
son: McCatkill  y.  EUioty  b  Strob.  L. 
196 ;  Fkrry  v.  Phippt,  10  Ired.  L.  259. 
**  But  it  wonld  be  monstrous  to 
require  exemption  from  all  fault,  as 
a  condition  of  existence.  That  the 
plaintiff's  dog  on  one  occasion  stole 
an  egg,  and  afterwards  snapped  at 
the  heel  of  the  man  who  had  hotly 
pursued  him,  flagrante  ddtcto;  that 
on  another  occasion  he  barked  at  the 
doctor's  horse ;  and  that  he  was 
shrewdly  suspected  in  early  life  to 
have  worried  sheep,  make  up  a  cata- 
logue of  offences  not  very  numerous 
nor  of  a  very  heinous  character.  If 
such  deflections  as  these  from  strict 
propriety  be  sufficient  to  give  a  dog 
a  bad  name  and  kill  him,  the  entire 
race  of  those  faithful  and  useful  ani- 
mals might  be  rightfully  extirpated :" 
State  V.  Haider,  81  N.  C.  527.  Where 
a  defendant  Justified  shooting  a  dog 


because  it  was  worrying  his  fowl,  and 
could  not  be  otherwise  prevented,  it 
was  held  that  he  must  prove  that  the 
dog  was  in  the  act  of  worrying  the 
fowl  at  the  very  moment  he  was  shot : 
Jakton  V.  Brown,  1  Campb.  41.  And 
the  owner  of  sheep  was  held  not  Jus- 
tified in  killing  a  dog  for  worrying  his 
sheep  after  he  had  left  them  and 
passed  into  another  field :  Welh  v. 
Head,  4  C.  &  P.  5()8.  Where  the  de- 
fendant was  passing  the  house  of  the 
owner  of  the  dog,  and  it  ran  out  and 
bit  his  gaiter,  and  on  his  turning 
around  and  raising  his  gun,  it  ran 
away  and  he  shot  it  as  it  was  run- 
ning from  him,  he  was  held  not  Jus- 
tified in  the  act,  for  the  killing  was 
not  done  in  self-defence  :  Morris  v. 
Nugent,  7  C.  &  P.  572  ;  Hanway  v. 
Bonhbee,  4  C.  &  P.  350 ;  a.  c.  1  M. 
&  Rob.  15. 

W.  W.  Thobittov. 
Crawfordsville,  Ind. 
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Supreme  Court  of  Kansas. 

STATE  r.  MOWRY. 

An  insane,  uncontrollable  impulse,  is  not  sufficient  to  destroy  the  criminal 
responsibility  of  the  accused,  when  he  knows  the  nature  and  consequences  of 
the  particular  acts  charged  against  him,  and  that  they  are  wrong. 

Where  a  person  is  charged  with  having  committed  murder  in  the  first  de- 
g^ree  whilst  intoxicated,  the  jury  may  take  his  intoxication  into  consideration, 
not  as  an  excuse,  but  in  determining  whether  he  was  capable  of  that  pre- 
meditation and  intent  to  kill  which  are  the  necessary  elements  of  the  crime. 

It  is  murder  for  a  person  to  kill  one  who  he  knows  is  pursuing  him  for  a 
felony  which  he  has  Just  committed. 

Appeal  from  the  District  Court  of  Cowley  County. 

S.  B.  Bradford^  Atty. -General^  and  C  L.  Sioarts^  for  the 
State. 

Jennings  ^  TVoup  and  Irxcin  Taylor^  for  the  appellant. 

Johnston,  J.  (October  8, 1887).— At  the  April  Term,  1886, 
of  the  District  Court  of  Cowley  County,  Henry  Mowry  was 
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profiecoted  and  oonyicted  for  the  murder  of  James  P.  Smith. 
He  seeks  a  reversal,  on  the  alleged  insufficiency  of  the  evi- 
dence and  supposed  errors  in  charging  the  jury.    It  is  con- 
ceded that  he  shot  and  killed  Smith  on  the  afternoon  of  April 
21, 1886 ;  hut  he  defended  on  the  ground  that  he  was  insane 
and  irresponsible.    There  is  testimony,  that  in  December, 
1884,  he  began  boarding  at  the  house  of  0.  F.  Godfrey,  his 
partner  in  business,  whose  family  consisted  of  himself,  bis 
wife,  and  two  children.    While  boarding  there  he  became 
enamored  with  Mrs.  Godfrey,  and  frequently  declared  his 
love  for  her.    She  listened  to  his  protestations  of  love  for 
some  time  without  informing  her  husband,  but  later  she  dis- 
couraged his  attentions,  and  requested  him  to  remain  away 
from  the  house.    He  then  became  moody  and  morose,  and 
declared  that  it  was  more  than  he  could  bear  to  be  separated 
from  her.    About  this  time  he  had  an  interview  with  his 
mother,  who  testifies  that  he  was  then  in  great  distress  of 
mind  because  of  the  cold  treatment  received  from  Mrs.  God- 
frey.   He  declared  his  affection  for  her,  stating  that  she  had 
encouraged  his  attentions  at  first,  and  that  he  had  had  illicit 
connection  with  her,  and  was  the  father  of  her  infant  child, 
but  that  now  she  repulsed  him,  and  he  begged  his  mother  to 
intercede  with  Mrs.  Godfrey  to  allow  him  to  continue  his 
visits  at  her  house.    On  the  morning  of  August  21, 1885,  the 
day  that  Smith  was  killed,  he  called  on  Mrs.  Godfrey,  and 
again  begged  her  to  renew  her  former  relations  with  him ; 
but  she  refused,  and  stated  that  she  would  inform  Mr.  God- 
frey of  his  conduct  towards  her.    He  then  asked  if  anything 
occurred  by  which  she  should  be  without  home,  friends,  or 
money,  she  would  call  upon  him,  and  inquired  if  she  would 
marry  him  in  case  anything  should  happen  to  Mr.  Godfrey. 
She  told  him  she  would  not,  and  he  said,  ^*  That  settles  it :  we 
can't  be  friends  any  longer ;"  and  left  the  house.    Later  in 
the  day  he  returned  to  the  house,  and  found  Mrs.  Godfrey 
alone,  when  he  demanded  to  know  whether  she  intended  to 
tell  Mr.  Godfrey  upon  him  a^  she  had  threatened  to  do.    She 
informed  him  that  she  would,  and  he  replied  that  he  would 
just  as  soon  shoot  her,  and  he  thought  he  would  do  it  before 
night.    He  had  a  shotgun  with  him,  and  during  the  parley, 


STATE  V.  MOWRY.  647 

pointed  it  at  her.  She  ordered  him  to  leave  the  house,  saying 
that  she  would  call  her  son  Frank  and  Hend  him  for  her  hus- 
band, and  she  followed  him  out  of  the  house  and  did  call  her 
son  and  directed  him  to  go  and  bring  his  father.  After 
leaving  the  bouse  he  met  Mr.  Godfrey,  and  informed  him 
that  he  had  had  trouble  with  his  wife,  and  that  she  had  a 
story  to  tell  him  ;  to  go  down  to  the  house  and  hear  it ;  and  he 
asked  him  if  he  would  promise  to  come  back  and  hear  his 
side  of  the  story.  This  was  agreed  to  by  Mr.  Godfrey,  who 
immediately  went  to  the  house  and  had  an  interview  with  his 
wife,  and  returned  to  the  hotel,  where  he  again  met  Mowry. 
Mowry  inquired  if  Mrs.  Godfrey  had  told  her  story,  and 
Mr.  Godfrey  replied  that  she  had,  and  informed  him  that  he 
could  not  come  to  the  house  again.  Mowry  then  insisted 
that  he  should  listen  to  his  story,  stating  to  Godfrey  that  the 
youngest  child  was  his,  and  that  he  was  going  to  have  it ; 
that  he  would  spend  every  dollar  he  had  on  earth,  but  what 
he  would  ruin  the  family  or  have  that  child.  Godfrey  left 
him  at  once  and  returned  to  his  home,  and  had  been  there 
but  a  short  time  when  he  discovered  Mowry  coming  towards 
the  house  with  a  shotgun  in  his  hand.  Godfrey  immediately 
took  his  gun  and  went  to  the  fcont  door,  and  as  Mowry 
started  through  the  gate  towards  the  house,  he  ordered  him 
to  go.  Mowry  said,  *'  I  don't  have  to,"  and  stepjied  back  in 
the  street.  At  this  time  Mrs.  Godfrey  ran  in  front  of  her 
husband,  who  pushed  her  aside,  and  Mowry  then  raised  his 
gun  and  fired  two  shots  through  a  window  in  that  part  of 
the  house  to  which  Mrs.  Godfrey  had  been  pushed.  Mrs. 
Godfrey  ran  and  called  some  workmen  who  were  engaged 
upon  a  building  near  by  for  help.  Mowry  immediately 
started  away  from  the  house,  reloading  his  gun  as  he  went. 
He  was  pursued  by  a  large  number  of  persons  who  were  in 
the  vicinity.  Smith,  the  deceased,  w:;s  in  the  lead  of  those 
in  pursuit  of  Mowry,  and  gained  on  him  as  they  ran.  When 
Smith  came  up  within  about  fifteen  feet,  Mowry  tunied  with 
his  gun  and  ordered  Smith  to  halt,  which  he  momentarily 
did.  Mowry  ran  on  again,  followed  by  Smith,  when  he 
turned,  brought  his  gun  up,  and  halted  Smith  a  second  time. 
There  was  only  a  brief  halt,  for  Mowry  made  another  dash  to 
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escape,  but  was  still  pursued  by  Smith,  who  was  closing  in  on 
him,  when  Mowry  turned,  and  a  third  time  ordered  him  to 
stop,  and  almost  at  the  same  time  fired  at  Smith,  discharging 
a  load  of  shot  into  his  face  and  neck.  Someone  near  by  came 
up  where  Smith  fell,  and  the  only  words  he  was  heard  to 
utter  were,  ^^  Catch  that  man,"  and  he  died  within  a  few 
minutes  after  he  was  shot.  Mowry  was  pursued  until  he  was 
captured,  but  not  until  he  had  shot  another  of  his  pursuers. 
Ttiere  is  testimony  that,  after  his  capture,  he  stated  that  he 
shot  at  Mrs.  Godfrey,  and  supposed  he  had  killed  her ;  and 
further,  when  told  that  he  had  killed  Smith,  he  said  that  he 
was  sorry  he  shot  him;  that  he  had  told  him  three  times  to 
stop  and  he  would  not  do  it,  when  he  shot  him ;  and  that  he 
would  do  the  same  thing  again. 

It  is  insisted  by  counsel  for  the  appellant  that  his  conduct 
towards  Mrs.  Godfrey,  and  his  acts  immediately  before  and 
after  the  homicide,  are  evidence  of  insanity.  They  offered 
testimony  tending  to  show  that  he  acted  differently  about  the 
time  of  the  homicide  than  he  had  before  in  this ;  that  he  was 
moody  and  morose,  restless  at  night,  and  absent-minded  in  the 
day-time,  complaining  of  pain  in  his  head,  and  on  several 
occasions  becoming  excited  when  he  would  yell,  cry,  laugh, 
and  sob  by  turns,  breaking  furniture,  and  threatening  to 
injure  and  kill  those  who  were  his  friends.  And  that  these 
and  other  incidents,  all  of  which  have  not  been  mentioned, 
show  unsoundness  of  mind.  Some  of  the  medical  experts  ex- 
pressed the  opinion  that  a  person  acting  in  the  manner  in 
which  Mowry  was  represented  to  have  acted  must  have  been 
insane,  and  some  of  them  characterized  it  as  an  epileptic 
maTiia.  On  the  other  side  it  is  insisted  that  there  was  a  com- 
plete failure  to  support  the  plea  of  insanity ;  that  his  conduct 
showed  an  infatuation,  illicit,  and  without  ho{)e ;  that  when 
he  was  repulsed  by  Mrs.  Godfrey,  he  schemed  to  separate  her 
from  her  husband  by  telling  him  that  she  was  unfaithful  to 
him,  and  that  he  was  not  the  father  of  the  infant  child,  and 
also  by  threatening  to  ruin  the  family  if  the  child  was  not 
given  up,  and  that  his  purpose  was  further  disclosed  when  he 
asked  her  to  be  his  wife  in  case  of  Godfrey's  death.  There 
is  testimony  that  he  purchased  a  bottle  of  liquor  shortly 


STATE  V.  MOWRY.  649 

before  the  Bhooting,  and  several  of  the  witneBsee  say  that  he 
appeared  to  be  drinking  aud  drank  upon  that  day.  It  is 
claimed  that  partial  intoxication  acoounts  for  some  of  his 
strange  aud  unusual  actions,  and  that,  when  his  relations  with 
Mrs.  Godfrey  had  been  exposed,  and  he  had  &iled  to  intimi- 
date Godfrey  and  cause  him  to  part  from  his  wife,  he  then 
drank  liquor  to  nerve  him  for  what  he  was  about  to  under- 
take, deliberately  secured  a  gun,  loaded  it,  and  provided  him- 
self with  ammunition,  and  called  at  Godfrey's  house  for  the 
jiurpoee  of  killing  Mrs.  Godfrey,  and  sought  to  carry  out 
that  purpose  by  shooting  into  the  room  where  he  supposed 
her  to  be. 

We  will  not  undertake,  nor  is  it  necessary,  to  give  a  de- 
tailed statement  of  the  mass  of  testimony  which  was  taken 
iu  the  case.  We  have  examined  it  carefully,  and  we  readily 
reach  the  conclusion  that  the  verdict  of  the  jury  ought  not 
to  be  disturbed.  There  is  much  in  the  testimony  showing 
design,  and  intelligent  efforts  to  accomplish  it.  Ilis  conscious- 
ness of  guilt,  his  fear  and  efforts  to  escape  after  committing 
the  felony  at  Godfrey's  house,  his  coolness  and  deliberation  in 
three  times  halting  his  pursuer,  and  in  firing  the  fatal  shot, 
and  his  subsequent  recollection  of  all  that  transpired  during 
his  flight  and  capture  make  an  exceedingly  strong  case  show- 
ing responsibility,  and  it  is  difficult  to  see  how  the  jury  could 
have  reached  a  different  result 

There  is  an  objection  made  to  an  instraction,  wherein  the 
Court  states  the  test  of  responsibility  in  a  prosecution  where 
insanity  is  asserted  as  a  defence.  The  Court  directed  the  jury 
that  ^^  if  he  was  laboring  under  such  a  defect  of  reason  from 
disease  of  the  mind  as  not  to  know  the  nature  and  quality  of 
the  act  he  was  doing,  or,  if  he  did  know  it,  that  he  did  not 
know  that  what  he  was  doing  was  wrong,  then  the  law  does 
not  hold  him  responsible  for  his  act  On  the  other  hand,  if 
he  was  capable  of  understanding  what  he  was  doing,  and  had 
the  power  to  know  that  his  act  was  wrong,  then  the  law  will 
hold  him  criminally  responsible  for  it  *  *  *  If  this 
power  of  discrimination  exists  he  will  not  be  exempted  from 
punishment  because  he  may  be  a  person  of  weak  intellect,  or 
one  whose  moral  perceptions  are  blunted  or  illy  developed,  or 
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because  his  mind  may  be  depressed  or  distracted  from  brood- 
ing over  mi:irortunes  or  disappointment,  or  because  be  may  be 
wrought  up  to  the  most  intense  mental  excitement  from  seii- 
timouta  of  jealousy,  anger,  or  revenge,  «  ♦  ♦  The  law 
recognizes  no  form  of  insanity,  although  the  mental  faculties 
may  be  disordered  or  deranged,  which  will  funiish  one  im- 
munity from  punishment  for  an  act  declared  by  law  to  be 
criminal,  so  long  as  the  person  committing  the  act  had  the 
capacity  to  know  what  he  was  doing,  and  the  power  to  know 
that  his  act  was  wrong."  We  think  the  Court  stated  the 
correct  rule  of  responsibility  where  insanity  is  asserted  as  a 
defence.  The  "  right  and  wrong  test"  was  approved  by  this 
Court  in  State  v.  Kixon^  82  Kan.  205.  It  is  there  said  that 
^^  where  a  person,  at  the  time  of  the  commission  of  an  alleged 
crime,  has  sufficient  mental  capacity  to  understand  the  nature 
and  quality  of  the  particular  act  or  acts  constituting  the 
crime,  and  the  mental  capacity  to  know  whether  they  are 
right  or  wrong,  he  is  generally  responsible  if  he  commits 
such  act  or  acts,  whatever  may  be  his  capacity  in  other  par- 
ticulars ;  but  if  he  does  not  possess  this  degree  of  capacity, 
then  he  is  not  so  responsible."  This  test  has  received  the  al- 
mo:it  universal  sanction  of  the  Courts  of  this  country :  Law- 
son,  Insan.  231-270. 

The  defendant  urges  that  the  instruction  is  erroneous, 
because  it  excluded  the  theory  of  an  irresistible  impulse  or 
moral  insanity.  This  question  received  the  attention  of  the 
Court,  and  was  practically  decided  in  State  v.  JW^ro??,  sttpra, 
although  the  question  was  not  fairly  presented  in  that  case. 
It  is  there  recognized  as  a  dangerous  doctrine,  to  sustain 
which  would  jeopardize  the  interests  of  society  and  the 
security  of  life.  Mr.  Justice  Valentine  says  that  "it  is 
jx>ssible  that  an  insane,  uncontrollable  impulse  is  sometimes 
sufficient  to  destroy  criminal  responsibility,  but  this  is  prob- 
ably so  only  when  it  destroys  the  power  of  the  accused  to 
comprehend  rationally  the  nature,  character,  and  the  conse- 
quences of  the  particular  act  or  acts  charged  against  him,  and 
not  where  the  accused  still  has  the  power  of  knowing  the 
character  of  the  particular  act  or  acts,  and  that  they  are 
wrong."    Further  along  he  says  that  "  the  law  will  hardly 
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recognize  the  theory  that  any  uncontrollable  impulse  may  so 
take  possession  of  a  man's  faculties  and  powers  as  to  compel 
him  to  do  what  he  knows  to  be  wrong  and  a  crime,  and 
thereby  relieve  him  fix)m  all  criminal  lesponsibility.  When- 
ever a  man  undei*stands  the  nature  and  character  of  an  act, 
and  knows  that  it  is  wrong,  it  would  seem  that  he  ought  to 
be  held  legally  responsible  tor  the  commission  of  it,  if  in  fact 
he  does  commit  it"  In  a  very  recent  case  the  Supreme  Court 
of  Missouri  considered  tlie  refusal  of  the  trial  Court  to  charge 
that,  if  the  defendant  obeyed  an  unc*ontrollabIe  impulse 
springing  from  an  insane  delusion,  he  should  be  acquitted. 
The  Court  repudiated  that  doctrine,  and  Judge  Sherwood  re- 
markc<l,  in  deciding  the  case,  that  ^^  it  will  be  a  sad  day  for 
this  State  when  uncontrollable  impulse  shall  dictate  a  rule  of 
action  to  our  Courts:"  State  v.  Pagels.  92  Mo.  800.  It  is  true 
that  a  few  of  the  Courts  have  adopted  this  principle,  but  by 
far  the  greater  number  have  di8ap)proved  of  it,  and  have 
adopted  the  test  which  was  given  in  the  present  case:  Law- 
son,  Insan.  270,  308. 

Tlie  Court  was  requested  to  instruct  that,  if  there  was  a 
reasonable  doubt  as  to  whether  the  defendant  was  intoxicated 
or  insane  at  the  time  the  oflcnce  was  committed,  there  must 
be  an  acquittal.  This  request  was  properly  refused.  Insanity 
is  a  defence,  and  upon  that  question  the  jury  were  correctly 
charged  ;  but  a  reasonable  doubt  of  the  defendant's  intoxica- 
tion, or  even  if  his  drunkenness  at  the  time  was  undoubted, 
it  would  not  necessarily  exempt  him  from  legal  responsibility. 
While  voluntary  intoxication  is  no  excuse  for  crime,  yet 
where  the  crime  charged  is  murder  in  the  fii'st  degree,  which 
involves  the  condition  of  the  mind  when  the  act  was  com- 
mitted, drunkenness  may  be  considered  by  the  jury  in  deter- 
mining whether  there  was  that  deliberation,  premeditation, 
and  intent  to  kill  necessary  to  constitute  the  offence.  This 
principle  was  fairly  stated  to  the  jury,  and  the  elements  of 
the  crime  charged,  together  with  the  doctrine  of  reasonable 
doubt,  were  fully  placed  before  the  jury. 

Complaint  is  made  of  a  charge  of  the  Court  relating  to 
arrest  On  this  subject  the  Court  instructed  that,  "  where  a 
felony  has  been  recently  committed  by  any  poreon,  and  a 
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private  citizen  has  reasonable  cause  to  sui^pect  that  such  per- 
son is  guilty  of  its  commission,  the  law  authorizes  such  private 
citizen,  while  acting  in  good  faith,  to  arrest  the  person  who 
has  committed  tlie  felony  in  ortler  to  prevent  his  escape,  and 
in  so  doing  he  nuiy  use  such  pei-sonal  force  as  appears  neces- 
sary, under  the  circumstances,  to  effect  the  arrest ;  and,  in 
such  case,  if  the  pei-son  whose  arrest  is  attempted  has  reason- 
able grounds  for  believing  that  is  the  actual  intention  of  the 
pei-son  attempting  the  arrest,  and  his  motives  for  so  doinsr,  he 
would  not  be  justifiable  in  law  in  resisting  the  arrest/'  This 
instruction  is  correct,  and  applicable  to  the  facta  in  the  case. 
Wowry  had  committed  a  felony  and  was  instantly  pui'suecl  by 
the  deceased  in  an  endeavor  to  arrcst  him.  The  deceased  was 
pursuing  him  in  a  temperate  and  proper  manner,  without 
arms  and  without  violence,  to  make  the  arrest.  lie  had  the 
right  to  make  the  arrest  in  this  manner  without  a  warnint, 
and  hence  the  request  for  an  instruction  ui)on  the  subject  of 
a  void  and  illegal  arrest  was  projKjrly  I'efused,  and  the  argu- 
ment of  the  appellant  upon  that  question  does  not  apply. 

Neither  is  there  any  force  in  the  objection  that  the  testi- 
mony fails  to  show  that  Mowry  was  not  notified  nor  aware 
of  the  purpose  of  the  deceased  in  pursuing  him.  Xotice  is 
only  required  to  give  the  person  an  opportunity  to  desist  from 
flight  and  unlawful  action,  and  to  peaceably  surrender.  If 
he  necessarily  knows  the  purpose  of  the  pursuit  and  attempted 
arrest  no  notice  is  needed.  It  is  murder  for  a  person  to  kill 
one  who  he  knows  is  pursuing  him  for  a  felony  which  he  has 
just  committed  ;  and  it  has  been  said  that  "  where  a  party 
has  been  ai*prehende<l  in  the  commission  of  a  felony,  or  on 
fresh  pursuit,  notice  of  the  crime  is  not  necessary,  because  he 
must  know  the  reason  why  he  is  apprehended:"  Whart 
Crim.  Law,  418. 

The  further  objection  is  made  that  the  Court  failed  to 
charge  the  jury  upon  the  law  of  all  the  degrees  of  the  crime 
of  homicide  inferior  to  and  included  in  the  one  charged. 
The  jury  were  instructed  on  the  law  of  murder  in  the  first 
and  second  degrees,  and  also  upon  the  law  of  the  third  and 
fourth  degrees  of  matislaughter.  There  was  no  testimony 
tending  to  show  that  the  defendant  was  guilty  of  manslaughter 


STATE  V.  MOWRY. 


G53 


in  either  the  first  or  second  degree ;  and,  therefore,  no  instruc- 
tion on  those  degrees  was  required  or  proper.  The  instructions 
should  conform  to  the  testimony  of  the  case.  If  tlierc  is 
slight  evidenc*e  even  tliat  tlie  defendant  may  have  committed 
a  dejrree  of  the  offence  inferior  to  and  included  in  the  one 
charged,  the  law  of  such  inferior  degree  ought  to  be  given, 
hut  should  never  be  given  upon  a  degree  of  the  oil'ence  which 
tlic  evidence  does  not  tend  to  prove.  An  instruction  upon 
either  the  first  or  second  <legrees  of  manslaughter  would  not 
have  been  wholly  inapplicable  to  the  facts  in  the  case,  and 
might  have  confused  and  misled  the  jury.  The  action  of 
the  Court  in  this  respect  was  not  erroneous :  JSiate  v.  J/j>«, 
3G  Kan.  187 ;  State  v.  Bhea,  25  Id.  576 ;  State  v.  Ilmdricks, 
32  Id.  566. 

There  are  other  exceptions  to  the  charge,  none  of  which  are 
regarded  to  be  material,  and  exiimination  of  the  entire  record 
satisfies  us  that  the  case  was  fairly  tried,  and  that  nosuflicient 
ground  for  a  reversal  exists. 

The  judgment  of  the  District  Court  will  therefore  be 
affirmed.     (All  the  justices  concurring.) 


It  is  an  axiomatic  rnle  of  the  law, 
thoroughly  grounded  upon  public  jiol- 
icy,  that  voluntary  intoxication  fur- 
nishes no  excuse  for  crime  committed 
under  its  influence,  even  if  the  intoxi- 
cation is  so  extreme  as  to  make  the 
author  of  the  crjme  unconscious  of 
what  he  is  doing,  or  to  create  a  tem- 
porary insanity.     There  is  a  host  of 
authorities  affirming  this  x>ro]K»siti(m : 
Vpsloue  V.  /^o7>/«,  109  111.  lUi)  ;  7^//- 
feriy  y.  Pevftle,  GG  Id.  118;  Mclutifre 
V.    Peoplcy    38   Id.    614;    MarsJ.all   v. 
State,  59  Ga.  154 ;   Golden  v.  State,  25 
Id.  527  ;  Mercer  v.  State,  17  Id.  146 ; 
Ihwveif  V.  State,  68  Id.  612;  Henry  v. 
State,  33  Id.  441 ;   Choice  v.  State,  31 
Id.  424  ;  Estes  v.  State,  55  Ga.  31 ;  U. 
S.  v.  Clarke,  2  Cranch  (C.  C),  158  ;  U. 
S.  V.  Drew,  5  Mason  (C.  C),  28 ;  U.  S, 
V.  McGlue,  1  Curt.  (C.  C.)  1  ;  liespttb- 
lica   V.  WciilUf  2  Dall.  S8  ;    Common- 


wealth  V.  Ilawkint,  3  Gray  (Mass.),  464 ; 
Ctmimouwealth  v.    Alalone,    114   Mass. 
295  ;  I'eople  v.  Pine,  2  Barh.  (N.  Y.) 
566  ;  P^ple  v.  Bngers,    18   N.  Y.  9  ; 
Ktnny  v.  People,  31  Id.  330 ;  flanigan 
v.  PeofAe,  86  Id.  554 ;  State  v.  Ihulk, 
18   S.    Car.   514;    State  v.  McCants, 
1  Spear  (S.  C),  384  ;    State  v.  Stark, 
1  Strob.  (S.  Car.)  479;  People  v.  Gar- 
butt,    17    Mich.    19;    liobfrts   v.  Peo- 
ple,   19    Id.    401  ;     Tip-a   v.    Common- 
wealth,  2  Mete.  (Ky.)  1 ;  Smith  v.  Com- 
momcealth,  1  Duvall  (Ky.),  224;  Got- 
liherv.  Commonwealth,  2  Id.  163;  Krill 
V.  Commonwealth,  5  Bush  (Ky.),  362 ; 
Curry    v.     Commonwealth,   2    Id.    67 ; 
Blimm  v.    Commonwealth,  7   Id.   320  ; 
Shannahan  v.  Commonwealth,  8  Id.  463  ; 
Scott  V.  State,  12  Tex.  App.  31  ;   Car- 
ter V.  State,  12    Id.    500  ;  Jeffries  v. 
State,    9    Tex.    App.    598;   Outlaw  v. 
State,  35  Tex.  481 ;  Colbath  v.  State, 
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2  Tex.  App.  391 ;  Ferrell  y.  State^  43 
Tex.  5U3  ;  Brcwu  v.  StuUj  4  Tex.  App. 
275  ;  MtCartg  v.  State,  Id.  4G1 ;  Wenx 
T.  State,  1  Id.  36 ;  State  v.  Dearitig,  65 
Mo.  530;  ^tatev.  Sneed,  b8  Id.  138; 
iS^o^f  T.  Harlow,  21  Id.  446 ;  U'AiOi^^ 
V.  State,  8  Id.  165  ;  Schoihr  v.  Stofe, 
14  Id.  5(»2  ;  State  v.  Lvne,  S.  Ct.  Mo. 
Novi-mbtT  28,  1887 ;  Had  v.  Barpetj 
25  Iowa,  87 ;  Williams  v.  6Vu/e,  81  Ala. 
1 ;  State  v.  Z^ii//ocl:,  13  Id.  413 ;  Ford 
V.  State,  71  Id.  385  ;  TidtvtU  v.  ^"tate, 
70  Id.  33 ;  Mooney  v.  State,  33  Id.  419  ; 
State  V.  «/oAn,  8  Ired.  (N.  Car.)  330 ; 
6tr<in  V.  State,  4  Humph.  (Tenn.)  136 ; 
Bade  v.  5/a<e,  11  Id.  154;  BrtUv. 
State,  9  Id.  663;  Cornwall  v.  State, 
Mart.  &  Yerg.  (Tenn.)  147 ;  Lancaster 
T.  5mre,  2  Lea  (Tenn.),  575;  C/ari; 
T  State,  8  Humph.  (Tenn.)  671  ;  Pmn- 
siflvania  v.  AIcFall,  Addison  (Pa.), 
255  ;  McGinnis  y,  Conanonwealth,  102 
Pa.  St.  {^Q ;  Kelly  y.  Commonwealth,  1 
Orant  Cas.  (Pa.)  484 ;  Jones  ▼.  Com- 
momvealth,  75  Pa.  St.  403 ;  Keenan  v. 
Commonwealth,  44  Id.  55  ;  Commonwealth 
T.  i/ar^  2  Brewst.  (Pa.)  546  ;  Roswell 
V.  Commonwealth,  20  Gratt.  (Va.)  860  ; 
Commonwealth  v.  Jones,  1  Leigh  (Va.), 
59S  ;  State  v.  TFAi/e,  14  Kan.  538  ;  State 
V.  Mowry,  supra;  State  v.  Home,  9 
Kan.  119  ;  5mtfiT  v.  State,  88  Ind.  504 ; 
Gillooley  v.  5ifa/€,  58  Id.  82 ;  Sanders 
V.  State,  04  Id.  147 ;  Dawson  v.  iSto/e, 
16  Id.  428;  P^ple  y.  Lewis,  36  Cal. 
531 ;  People  v.  King,  27  Id.  507  ;  Peo- 
ple V.  JJrlencia,  21  Id.  544 ;  PeojAe 
V.  iri7/m;iM,  43  Id.  344 ;  State  v.  »re/cA, 
21  Minn.  22;  State  v.  Co/emon,  27 
La.  Ann.  691 ;  State  v.  Joiinson,  41 
Conn.  584;  Casat  v.  5tof«,  4('  Ark. 
511  ;  Killy  v.  ^^//e,  3  Sm.  &  M.(Mi&8.) 
518 ;  State  v.  Thompson,  12  Nevada, 
140  ;  Peo/>/e  v.  Odell,  1  Dak.  Ter.  197  ; 
Smith  V.  <Sto/e,  4  Neb.  277 ;  Hamilton 
V.  Granger,  5  H.  &  N.  40  ;  Rex  v. 
Ayres,  Kuss.  &  Ry.  166 ;  Rexy,  Thom- 
as, 7  C.  &  P.  817  ;  Rex  v.  i/eoirin.  Id. 
297 ;  Rtg,  v.  Ganden,  1  Fast.  &  F.  90 ; 


Burrow^ s  Case,  1  Lewin,  75 ;  Rtnnit's 
Case,  Id.  76  ;  FkMnion's  Case,  2  Id. 
144  ;  Reg.  v.  Doody,  6  Cox  C.  C.  4U3  ; 
Reg.  V.  JJonUiouse,  4  Id.  55 ;  1  Rua;i. 
Cr.  (9th  ed.)  12 ;  1  Whart.  Cr.  L. 
(8th  eil.)  §  51  ;  1  Binh.  Cr.  L.  (Gth 
ed.)  §  414. 

*'The  third  sort  of  dementia  is  that 
which  ia  dementia  affectata,  namely, 
drunkenness.  Thia  vice  doth  deprive 
men  of  the  use  of  reason,  and  puts 
manjr  men  into  a  perfect  but  teui)M>* 
rary  frenxy.  *  »  ♦  Such  a  jHTson 
shall  have  no  privilege  by  this  volun- 
tary contracted  madness,  but  shall 
have  the  same  judgment  as  if  he  were 
in  his  right  senses  :**  Hale,  P.  C.  32. 
And  in  Beverley's  Case,  4  Co.  123  b. 
Lord  CoKB  says,  **  Although  he  who 
is  drunk  ia  for  the  time  non  com/ws  men- 
tis, yet  this  drunkenness  does  nut  ex- 
tenuate his  act  as  an  offence,  nor  tnm 
to  his  avail ;  but  it  is  a  great  offence 
in  itself,  and  therefore  aggravates  his 
offence,  and  doth  not  derogate  from 
the  act  which  he  did  during  that  time, 
and  that  as  well  in  cases  toucliing  his 
life,  hia  lands,  his  goods,  as  anything 
that  concerns  him." 

In  Smith  v.  Commonwetdth,  1  Duvall 
(Ky.),  224,  it  was  held  that  temporary 
drunkenness  may,  in  resiHM.-t  to  re- 
sponsibility, be  treated  as  temporary 
insanity  ;  but  this  was  re]Midiated  in 
S/uinnahan  v.  Commonwealth,  8  Uu>h 
(Ky.),  463 ;  see  Wharton's  Crim.  L. 
(9th  ed.)  §49. 

It  makes  no  difference  that  a  man 
by  constitutional  infirmity,  or  by  acci- 
dental injury  to  the  head  or  brain,  is 
more  liable  to  be  maddened  by  liquor 
than  anotlier  man.  If  he  has  le^'al 
memory  and  discretion  when  sober, 
and  voluntarily  deprives  himself  of 
reason,  he  is  responsible  for  his  acts 
in  that  condition.  But  if  a  man  is  in- 
sane when  seller,  the  fact  that  he  in- 
creased the  insanity  by  the  superadded 
excitement  of  liquor,  does  not  thereby 
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make  himself  responsible  for  his  acts 
in  that  condition  :  Choict  v.  Siate^  31 
Ga.  424.  And  in  Roberts  ▼.  People,  19 
Mich.  401,  it  was  held  that  if  a  person 
be  tiubjt'ct  to  a  tendency  to  insanity, 
of  which  he  is  ignorant,  and  which  is 
liable  to  be  excited  by  intoxication, 
and  if  in  consequence  of  intoxication, 
thou};h  voluntary,  his  mental  facul- 
tii':i  lieconie  excited  to  diseased  action 
to  such  an  extent  that  he  doc>s  not 
know  what  he  is  doing  or  why  he  is 
doing  it ;  or  if  he  is  conscious  of  this, 
he  is  not  conscious  of  any  object  in  do* 
ing  it,  or  if  he  does  not  know  what  be 
is  doing  or  that  the  means  he  is  using 
are  adapted  or  likely  to  kill ;  or, 
thongh  conscious  of  all  these,  yet,  if 
the  diseased  action  of  his  mind  has  so 
far  overcome  or  perverted  his  reason 
that  he  does  not  know  what  he  is  do- 
ing is  wrong,  then  he  will  not  be 
held  responsible  for  the  intoxication 
or  its  consequences.  And  in  Peojtle  v. 
Cummittgj  47  Mich.  335,  it  was  held, 
that  where  the  defence  of  temporary 
insanity  proceeds  upon  the  theory 
that  it  was  induced  by  the  o]H*ration 
of  strong  drink  upon  a  mind  rendered 
nnsound  by  an  injury  to  the  brain,  it 
is  error  to  leave  the  question  of  crim- 
inal resiponsibility  to  be  determined 
npon  the  facts  of  injury  and  mental 
unsoundness  alone,  or  upon  the  effect 
of  intoxication,  apart  from  the  other 
facts. 

The  reatrm  for  the  doctrine, — Judge 
Coox*ET,  in  People  v.  Garbutt,  17  Mich. 
19,  states  tlie  ground  upon  which  this 
doctrine  is  held,  quite  strongly.  He 
sairs :  "A  doctrine  like  this,  to  wit, 
that  drunkenness  should  excuse, 
would  l)e  a  most  alarming  one  to  ad- 
mit in  the  criminal  jurisprudence  of 
the  country,  and  we  think  that  the 
recorder  was  right  in  rejecting  it.  A 
man  who  rolnntarily  puts  himself  in 
condition  to  have  no  control  of  his  ac- 
tions, must  be  held  to  intend  the  con* 


sequences.  Tlie  safety  of  the  com- 
munity requires  this  rule.  Intoxica- 
tion is  so  easily  counterfeited,  and 
since  it  is  so  often  resorte<l  to  as  a 
means  of  nerving  the  person  up  to 
the  commission  of  some  desperate  act, 
and  is  withal  so  inexcusable  in  itself, 
that  the  law  has  never  recognised  it 
as  an  excuse  for  crime."  And  in 
Pkople  V.  nofjers,  18  N.  Y.  9,  the  Court 
say :  "It  will  occur  to  every  mind 
that  such  a  principle  is  absolutely  es- 
sential to  the  protection  of  life  and 
pro|M»rty.  In  the  forum  of  conscience 
there  is  no  doubt  considerable  differ- 
tnr^  between  a  murder  deliberately 
planned  and  executed  by  a  person  of 
unclouded  intellect,  and  the  reckless 
taking  of  life  by  one  infuriated  by  in- 
toxication ;  but  human  laws  are  based 
upon  considerations  of  policy,  and 
look  rather  to  the  maintenance  of  per- 
sonal security  and  social  order,  than 
to  an  accurate  discrimination  as  to 
the  moral  qualities  of  individual 
guilt.  But  there  is,  in  truth,  no  in- 
justice in  holding  a  person  responsible 
for  his  acts  committed  in  a  state  of 
voluntary  intoxication.  It  is  a  duty 
which  every  one  owes  to  his  fellow- 
men  and  to  society,  to  say  nothing  of 
more  solemn  obligations,  to  preserve, 
so  far  as  lies  in  his  own  power,  the 
inestimable  gift  of  reason.  If  it  is 
perverted  or  destroywl  by  fixed  dis- 
ease, though  brought  on  by  his  own 
vices,  the  law  holds  him  not  account- 
able. But  if  by  a  voluntary  act  he 
temporarily  casts  off  the  restraints  of 
reason  and  conscience,  no  wrong  is 
done  him  if  he  is  considered  answer- 
able for  any  injury  which  in  that 
state  he  may  do  to  society.** 

The  intoxication  must  be  voluntary, — 
If  a  person  by  the  unskilfulness  of 
his  physician,  or  by  the  contrivance 
of  his  enemies,  eat  or  drink  such  a 
thing  as  causes  frenzy,  this  puts  him 
in  the  same  condition  with  any  other 
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frenzy,  and  equally  excuses  him: 
Russell  on  Crimes  (5tli  ed.)»  114. 
See,  also,  Bishop  Crim.  Law,  §  405, 
citing  PearBOtt^s  Case,  2  Lewin,  144; 

1  Hale  P.  C.  32 ;  Pt-oph-.  r.  Robinson,  2 
Park  (N.  Y.)  C.  C.  235 ;  Choice  v. 
State,  31  Ga.  424;  Btirifiolomew  v. 
Ropie,  104  III.  605. 

Delirium  tremens. — ^The  rule  that  in- 
toxication creates  no  exemption  from 
criminal  responsibility  does  not  apply 
to  delirium  tremens,  which,  although 
like  many  other  kinds  of  mania  the 
result  of  prior  vicious  indulgence,  is 
always  shunned  rather  than  courted 
by  the  patient,  and  is  not  voluntarily 
assumed,  either  as  a  cloak  for  guilt, 
or  to  nerve  the  perpetrator  to  the  com- 
mission of  a  crime.  It  is  regarded  as 
an  insanity  or  diseased  state  of  the 
mind,  which  affects  responsibility  for 
crime  in  the  same  way  as  insanity 
produced  from  any  other  cause  :  Afa- 
connchey  T.  State,  5  Ohio  St.  77 ;  People 
▼.  miliams,  43  Cal.  344;  Bailey  v. 
State,  26  Ind.  422 ;  Dawson  r.  State, 
16  Id.  428 ;  Fisher  v.  State,  64  Id.  435 ; 
Ouck  V.  State,  40  Id.  263 ;  Bradley  v. 
State,  31  Id.  492;  Gates  v.  Meredith, 
7  Id.  440 ;  Erwin  v.  State,  10  Tex. 
A  pp.  700;  Beasley  v.  State,  50  Ala. 
149;  State  v.  Hundley,  46  Mo.  414; 
Lanergan  v.  People,  50  Barb.  (N.  Y.) 
266  ;  Roberts  v.  People,  19  Mich.  401 ; 
P^o)Ae  V.  Bell,  49  Cal.  485 ;  U,  S.  v. 
Drew,  5  Mason  (C.  C.)  28 ;  t/.  5.  v. 
Forbes,  Crabbe,  558 ;   U.  S,  v.  Clarke, 

2  Cranch,  158;  Comwell  v.  State, 
Mart.  &  Yerg.  (Tenn.)  147  ;  Carter  v. 
State,  12  Tex.  500 ;  U.  S.  v.  McGlue, 
1  Curtis,  1 ;  Bales  v.  State,  3  W,  Va. 
685  ;  Boswell  v.  Commonwealth,  20 
Gratt.  (Va.)  860 ;  Bliss  v.  Conn.  etc. 
R,  Co,,  24  Vt.  424 ;  Commonwealth  v. 
Green,  1  Ashm.  (Pa.)  289 ;  Smith  v. 
Commonwealth,  1  Duv.  (Ky.)  224; 
Tyra  v.  ComtnonweaOh,  2  Mete.  (Ky.) 
1 ;  State  v.  McGonigal,  5  Harr.  (Del.) 
510  ;  Rex  ▼.  DavU,  14  Cox  C.  C.  563  ; 


Lanergan  v.  People,  50  Barb.  (N.  Y.) 
266 ;  Kenny  v.  I\ople,  31  N.  Y.  3:in ; 
People  v.  Rogers,  18  Id.  9.  It  is  only 
of  habitual  insanity,  when  provnl 
once  to  have  existed,  that  the  law  «*n- 
tertains  the  presumption  that  it  i-on- 
tinues  until  the  contrary  is  shuv'n. 
It  is  otherwise  with  spasmodic,  tem- 
porary mania.  So,  when  deliriniu 
tremens  is  relied  upon  as  a  defeno',  it 
must  be  shown  affirmatively  that  the 
accused  was  under  the  delirium  at  tlie 
time  of  the  act ;  no  presumption  that 
he  was  so  will  arise  from  the  fact  that 
he  had  prior  attacks  of  the  frame 
malady :  State  v.  Sewell,  3  Jonrt 
(N.  Car.)  L.  245  ;  Stnte  v.  ReddiH.  7 
Kan.  143;  Aop/e  v.  Fronds,  38  ( al. 
183;  1  Arch.  Crim.  Prac.  k  VI 
(8th  ed.)  29. 

Where  one's  defence  to  the  charge 
of  murtler  was  temporary  insanitv, 
caused  by  intoxicating  liquors,  and 
known  as  **  mania  a  potu"  or  delirinm 
tremens,  the  Court  held  that  the 
charge  to  the  jury  need  not  use 
either  of  these  terms,  nor  define  the 
various  types  of  insanity,  proviiUnl 
the  charge  were  sufficiently  compre- 
hensive to  embrace  the  class  of  insan- 
ity in  question:  Sttutrt  v.  State,  57 
Tenn.  178. 

Insanky  produced  by  rfnal*.— Not  only 
does  delirium  tremens  render  a  person 
irresponsible,  but  the  mind  may  li* 
overthrown  and  permanent  insanitv 
may  be  produced  by  long-continuwi 
habits  of  excessive  drinking,  withonl 
any  violent  delirium  tremens  as  the 
result:  Bailey  r.  State,  26  Ind.  422; 
State  V.  Pike,  49  N.  H.  399 ;  1  Arch. 
Crim.  Prac.  &  PI.  (8th  ed.)  29.  In 
U.  S.  V.  Drew,  5  Mason,  28,  JuMice 
Stort  says :  **  The  question  made  at 
the  bar  is,  whether  insanity  whose 
remote  cause  is  habitual  drunkennt^^, 
Is  or  is  not  an  excuse  in  a  court  of  lair 
for  a  homicide  committed  by  the  party 
while  so  insane,  but  not  at  the  time 
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iiito\'icat«»d  or  nnder  the  influence  of 
liquor.  \V»'  are  dearly  of  o]»inii)n 
that  insanity  i:^  a  cttinixtont  excuse  in 
AUi'li  a  case.  In  gen«*ral,  insanity  is 
an  fxcuse  for  the  coniniission  of  every 
iTiiiu*,  Ivcause  the  party  has  not  the 
]H)>»i'ssion  <»f  that  rea.-t»n  wliirh  in- 
ehulfs  res|KinsihiIity.  An  exception 
is,  when  the  crime  is  coiuniittetl  by 
thf  party  while  in  a  lit  of  intoxication, 
thf  hiMT  not  ]ieniiitting  a  man  to  avail 
liiiii>«lf  of  tlie  excuse  of  his  own  gross 
vice  and  mi>con«luct  to  shelter  himself 
from  the  Irgal  co!i>«Mju»*nces  of  such 
crime.  Ihit  the  crime  must  take  place 
an<l  Ik.'  the  immetliate  result  of  the  fit 
of  intoxication,  ami  while  it  lasts ; 
an<l  not,  as  in  tliis  ca.se,  a  remote  con- 
se*iuence  sui>i>rimluccd  by  antece<lent 
exhaurition  of  tlie  party  arising  from 
grt>ss  ami  habitual  drunkenness. 
However  criminal  in  a  moral  poin* 
of  view  such  indulgence  is,  and  liow- 
ever  justly  a  party  may  be  resjwnsible 
for  his  acts  arising  from  it  to  Almighty 
God,  human  tribunals  are  generally 
restricted  from  punishing  them,  since 
they  are  not  the  acts  of  a  reasonable 
being.  Had  the  crime  been  committed 
while  Drew  was  in  a  fit  of  intoxica- 
tion, he  would  have  lKH»n  liable  to 
have  been  convicted  of  murder.  As 
lie  w<is  not  then  intoxicated,  but 
merely  insane  from  an  abstinence 
from  li(|Uor,  he  cannot  Ih»  pronounct»d 
guilty  of  the  offence.  The  law  l(X)ks 
to  the  immediate  and  not  to  the  re- 
mute  cause  ;  to  the  actual  state  of  the 
party  and  not  to  the  causes  which 
lately  pro<luced  it.  Many  species  of 
insanity  arise  remotely  from  what,  in 
a  moral  view,  is  a  criminal  neglect  or 
fault  of  the  party,  as  from  religious 
melancholy,  undue  exposure,  extrav- 
agant pride,  ambition,  etc.  Yet  such 
insanity  has  always  been  deemed  a 
sufficient  excuse  for  any  crime  done 
under  its  influence.*'. 
In  charging  the  jury  the  Court  said 


{ComtceU  V.  State^  Mart.  &  Yerg. 
(Tenn.)  147)  :  **  If  at  the  time  the 
homicide  was  committe«l  the  prisoner 
had  not  sutTicient  understanding  to 
distinguish  right  from  wrong,  and 
was  in  a  ^tate  of  insanity,  it  would 
be  excusable,  but  that  must  be 
]iroved ;  if  his  insanity  or  bad  con- 
duct arose  from  drunkenness  it  was 
no  excuse.  There  may  be  cases  where 
insanity  is  produced  by  long-con- 
tinued habits  of  intoxication  ;  but  it 
must  be  a  )>ermanent  insanity.  In- 
sanity whirh  is  the  immeiliate  effect 
of  intoxication  is  no  excuse,  the 
party  Inking  fully  resigns ible  for  all 
liis  acts.'*  A  verdict  of  guilty  upon 
this  charge  was  affirmed  by  the  court 
of  app«'al.  The  authorities  support 
this  position  without  exception.  See 
cases  cited  to  *' delirium  tremens," 
supra ^  and,  also,  Bradley  v.  Stute^  31 
Ind.  492 ;  Burrow^s  Casef  1  Lewin,  75 ; 
Rennie's  Cnse,  Id.  7G ;  Ilobtrts  v. 
People^  19  Mich.  401  ;  Upstone  v. 
I^opU,  109  III.  169 ;  Dostvell  v.  Com- 
monwealth, 20  Gratt  (Va.),  8G0  ;  Ffani- 
gan  v.  Piople^  8G  N.  Y.  554;  Common- 
wealth  v.  iireen,  1  Ash.  (Pa.)  289; 
Dennett  v.  State,  Mart.  &  Yerg.  (Tenn.) 
133;  Beaahtf  v.  State,  50  Ala.  149; 
Fisher  v.  State,  64  Ind.  435 ;  State  v. 
Robinson,  20  W.  Va.  713;  State  v. 
Riulk,  18  S.  Car.  514. 

In  Indiana  it  has  been  held  that 
where  the  defendant's  mind  is  so  far 
destroye<l  by  a  long-continued  habit 
of  drunkenness  as  to  render  him  men- 
tally incompetent,  intentionally  and 
knowingly  to  commit  larceny,  he 
should  be  acquitted,  although  he  was 
intoxicated  at  the  time  he  took  the 
property :  Bailey  v.  State,  26  Ind. 
422.  And  in  Upttone  v.  People,  1(>9 
111.  169,  it  was  held  that  on  the  trial 
of  a  defendant  for  murder,  when  in- 
sanity is  set  up  in  defence,  and  he  is 
shown  to  have  l^een  intoxicated  at  the 
time  of  the  homicide,  evidence  of  his 
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previous  intoxication  will  be  properly 
reveivi'il  from  the  i>ri)secation,  as 
beariiiii  ui)on  the  question  of  intoxi- 
cation nt  the  time  of  the  killing  and 
of  the  conduct  of  the  defendant  while 
in  that  state. 

l)ips"nuuna.  The  existence  of  a  dis- 
ease called  dipiomatiiat  which  overmas- 
ters tho  will  of  its  victim,  and  irresist- 
ibly ccnnpels  him  to  drink  to  intoxica- 
tion, is  a  question  of  fact  for  the  jury  : 
State  V.  Pike,  49  N.  H.  390.  In  this 
caso  th<»  Court  say  :  "  If  there  are  any 
disea9«>s  whose  existence  is  so  much  a 
matter  of  history  and  general  know- 
ledge, that  the  Court  may  properly 
assume  it  in  charging  a  jury,  dipffo- 
maniay  certainly,  does  not  fall  within 
that  class.  The  Court  do  not  profess 
to  have  the  qualifications  of  medical 
exi>erts.  Whether  there  is  such,  a 
dli^ease  as  dipsomania  is  a  question  of 
science  and  fact,  and  not  of  law." 

**  We  pn-sume,"  says  Bishop,  Crim. 
Law  (7th  ed.),  g  407,  **  that  there  are 
Courts  which  will  not  not  permit  that 
defence  to  he  introduced  ;  but  other 
Courts  have  allowed  it,  and  have  held 
that  the  questions  whether  there  is 
such  a  disease,  and  whether  the  act 
was  committed  under  its  influence,  are 
not  questions  of  law  but  of  fact  for  the 
Jury.  Still,  looking  at  such  an  in- 
quiry as  a  mere  search  after  facts,  it  is 
obvious  that,  to  distinguish  a  case  of 
this  sort  from  one  of  more  inordinate 
appetite  may  be  difficult,  requiring 
of  judges  and  jurors  great  caution.*' 
And  see  PtopU  v.  Blake,  G5  Cal.  276, 
where  it  was  held  that  evidence  of 
dipsomania  is  admissible  for  the  de- 
fence, in  a  forgery  case. 

Drunktnuess  as  an  aggravation.  It 
was  formerly  held  that  drunkenness 
was  an  .i^^rravation,  rather  than  an 
excuse  f  tr  crime :  Beverly^ s  Case^  4 Co. 
123 '>;  f'-^opU  V.  fhrter,  2  Park.  (N. 
Y.)  C.  C.  14 ;   Commonwealth  v.  Hart, 


2  Brewst.  (Pa.)  546.     But  such  is 
clearlv  not  now  the  law.   In  Ftmllx. 
State,  43  Tex.  503,  it  was  said  that 
**  the  Court  below  told  the  jury  that 
the  condition  of  the  defendant  at  the 
time  of  the  homicide,  the  result  of  in- 
toxication, was  an  aggravation  of  the 
offence,  and  should  be  so  regarded  by 
the  jury  ;  thus,  in  effect,  telling  them 
if  the  defendant  was  intoxicated,  he 
might    be    properly   convicted    of  a 
higher  grade  of  offence  than  the  fact;} 
otherwise  required  ;  for,  it  will  be  ol>- 
servefl,  it   is   the  offence  and  not  its 
penalty,   which   the   Court  tells  the 
jury  is  aggravated  by  the  appellant's 
intoxication.     It  is  net^Uess  for  us  to 
say  that  the  law  of  this  State  gives 
no  warrant  for  such  doctrine.    While 
intoxication  is  no  excuse,  much  less 
justification  for  crime,  it  is  certainly  a 
startling  idea  that  the  l>are  fact  of  one 
being  in  this  condition  when  the  homi- 
cide   is    committed,    converts    mur- 
der in  the  second,  to  murder  in  the 
first  degree,  or  will  authorize,  if  not 
require,  the  jury  to  impose  the  pen- 
alty of  death  or  confinement  for  life, 
instead  of    a   term  of  years.     This 
would  be  directly  the   reverse  of  the 
rule  laid  down  liy  the  Code,  and  would 
make  the  fact  that  the  homicide  was 
committed  when  the  perpetrator  was 
incapable  of   a  deliberate    intention 
and  formed  design  to  take  life  or  do 
other  serious   Iwdily  injury  for  want 
of  a  seilate  mind,  an  aggravation  in- 
stead of  a  mitigation  of  the  heinous- 
ness  of  murder.'*     See,  also,  Mchtyre 
V.  Peopiey  38  III.  515  ;  State  v.  Donovan, 
61  Iowa,  369  ;  U,  S.  v.  Forbes,  Crablie, 
559.   The  U.  S.  District  Court  (W.  D. 
Mo.  Sept.  T.  1882)  in  U,  S.  v.  Clay- 
pool,    14  Fed.    Rep.    127,   held,  that 
when  resorted  to,  to  blunt  the  moral 
responsibility,  drunkenness  heightens 
the  culpability  of  the  offender. 

William  M.  McKixxxt. 
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srrnrsiE  coi-rt  of  tux  united  states.* 


INTERSTATE  COMMERCE  COMMISSION.* 

I'NITED  STATES  CIRCUIT  COL'RT,  DISTRICT 
OF  COLORADO.' 

rXITED  STATES  CIRCUIT  COURT,  EASTER5 
DISTRICT  OP  MICHIGAN.* 

UNITED  STATES  CIRCUIT  COURT,  SOUTH- 
ERN DISTRICT  OF  NEW  YORK.* 

UNITED  STATES  DISTRICT  COURT,  DIS- 
TRICT OK  OREOON.* 

UNITED  STATES  DISTRICT  COURT,  EAST- 
ERN DISTRICT  OP  PENNSYLVANIA.' 

SUPREME  COURT  OP  CALIFORNIA.* 

COURT  OP  ERRORS  AND  APPEALS  OP 
DELAITARB.* 

SUPREME  COURT,  DISTRICT  OP  COLOIBIA.* 


SUPREME  COURT  OF  ILLINOIS.'' 
SUPREME  COURT  OF  INDIANA.' 
SUPREME  COURT  OF  KANSAS.* 
SUPREME  JUDICIAL  COURT  OF  MAINE.** 
COURT  OF  APPEALS  OF  MARYLAND.*^ 
SUPREME  JUDICIAL  COURT  OF  MASSACHU- 
SETTS.** 
COURT  OF  CHANCERY  OF  NEW  JERSEY." 
COURT  OF  APPEALS  OF  NEW  YORK.** 
SUPREME  COURT  OF  OHIO.** 
SUPREME  JUDICIAL  COURT  OF  OREGOR.^ 
SUPREME  COURT  OF  PEKXSYLVAXIA.*^ 
SUPREME  COURT  OF  RHODE  l.«iLAKD.** 
8UPRRME  COURT  OF  SOUTH  CAROLINA. >* 


Agents. 

Parol  authority  to  sell  will  not  nutliorize  the  agent  to  sign  a  written 
contract  for  the  sale  of  land  in  behalf  of  his  principal ;  but  the  prin- 
cipal may,  by  parol  only,  authorize  liis  as;ent  to  sign  such  written  con- 
tract; in  either  case,  the  purchaser  i.s  bound  to  ascertain  the  extent  of 
the  agent's  authority:    Alflne  v.  Kleby  Ct.  Chan.  N.  J.,  July  5, 1888. 

Attorxey-at-Law. 

Lien  of  covnseK  for  compensation,  for  recovery  of  land  obtained  by 
successfully  contesting  a  will,  is  superior  to  that  of  the  judgment  credi- 
tors of  the  heir ;  the  services  of  counsel  created  the  fund  and  in  good 
conscience  should  be  protected :  Justice  v.  Justice^  S.  Ct.  Ind.,  April 
10,  1888. 

Banks. 

Taxation  of  shares  of  stock  of  national  banks  cannot  be  increased 
by  a  board  of  equalization  raising  the  assessment  to  G5  |)er  cent., 


1  To  appear  in  127  U.  S.  Rep. 

*  To  appear  in  2  I.  S.  Com.  Rep. 

*  To  appear  in  35  Fe<l.  Rep. 

*  To  appear  in  74  or  75  Cal.  Rep. 
^  To  appear  in  G  or  7  Hoas.  Del. 

*  To  appear  in  6  or  7  Mack. 

»  To  appear  in  123  or  124  111.  Rep. 

*  To  apiH»ar  in  114  or  lir>  Ind.  Rep. 

*  To  appear  in  39  or  4«»  Kan.  Rep. 
"*  To  appear  in  SO  or  Si  Me.  Rep. 
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"  To  appear  in  C8  or  09  Md.  Rep. 
^  To  appear  in  145  or  14G  Mass.  Rep. 
>•  To  appear  in  44 or  45  N.  J.  Eq.  Rep. 
«*  To  appear  in  110  or  111  N.  Y.  Rep. 
"*  To  appear  in  45  or  46  Oliio  Rep. 
*  To  appear  in  16  Ore.  Rep. 
"  To  appear  in  119  or  120  Pa.  State. 
<*  To  appear  in  16  R.  I.  Rep. 
"»  To  appear  in  28  S.  C.  Rep. 
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wliil-t  other  j)'.T>onal  property  is  assessed  at  CO  |)er  cent.,  altliou^li 
it  may  be  tliat  the*  increa^r  (Mpializes  the  tiixos  on  all  |)e^^unal  i»r(»[»- 
rrly  ;  j  ')'2VJ  IIuv.  Siat.  U.  .S.  only  allows  e4|ualizaiion  b«*t\iei*ri  ilie 
capital  stock  of  all  ii!eor[»orateel  banks  in  the  Stat(* :  \Vftifh"i  v. 
McrcantUe  Xat.  Luuh',  JS.  Ct.  U.  S.,  April  23,  18^55,  127  U.  S.  VXo. 

Bills  and  Notes. 

Credit  on  the  plaintiff's  bo(>ks  and  in  stat<'innnt?  of  account  rendoml 
a  debtor,  of  a  promissory  note  madi*  by  a  thin!  jK-rson,  d<K.\s  not  raiM? 
a  pP'sninption  that  the  note  was  tak«*n  in  absolute  payment,  any  iminj 
than  jiiving  a  receipt  in  full,  which  clearly  <lo<*s  not  niise  siu'li  a 
prt'-ii  nipt  ion  :  Cheltenham  S.  ^r  O.  Co.  v.  Gates  Iron  Co.,  S.  Ct.  111., 
May  \K  188H. 

yttjipttainity  of  a  note  is  destTt)yed  by  a  stipulation  containcnl  in 
it  for  the  paynuMit  of  all  couns<,*l  ff<*s  and  expenses  in  collertinjr,  or 
*jiving  power  to  declare  the  note  due  before  its  maturity  if  the  pjiyee 
deems  the  not<*  insecure,  or  promisinir  to  pay  the  face  of  the  note  with 
exchange  added  :  Snvhig$  Bank  v.  Strother^  28  S.  C.  iiOi. 

J^nsrntation  is  not  made  in  time  where  a  bank  receives  a  draft 
payalde  at  another  bank  in  the  same  city,  but  about  three  mil*^  <li>- 
tant,  and  does  nothing  until  the  next  day,  when  it  mails  the  draft  and 
receives  in  rejdy  a  notice  of  the  bank's  suspi'nsion  :  it  also  apiK*an*d 
that  on  the  day  of  the  receipt  of  the  draft  and  also  the  next  day,  there 
were  funds  to  pay  the  draft  in  the  hands  of  the  bank  which  failed  on 
the  diiy  it  received  the  dnift :  this  was  neglij^ence  for  which  the  col- 
lecting bank  was  liable  :  Harvey  v.  Glrard  Natl,  JJk,,  S.  Ct.  Penna., 
Marcii  19,  1888,  111)  Penna.  St.  212. 

ClIARITT. 

Tnf$t  created  b}'  a  devise  of  the  residuary  estate  to  a  named  person, 
"  to  be  disposed  of,  for  such  charitable  purpose's  as  he  shall  think  pro- 
per," is  valid,  and  when  the  trustee  dies  bel'ore  af)poin(ing  the  beiieli- 
ciaries,  a  Court  of  Chancery  will  formidate  a  scheme  for  its  distribu- 
tion :    Minot  V.  Bakcr^  Sup.  Jud.  Ct.  ^Ia^s.,  July  10,  1888. 

CoMMOx  Carrieks. 

See^  ahof  Railroads. 

Sfeamshipj  when  lying  at  her  dock  loading  with  freight,  is  not  o|>en 
to  the  public  from  the  fact  that  she  is  also  a  passenger  steamer :  hence, 
there  can  be  no  recovery  by  one  who  enters  unobserved  ami  in  |.a->iii:i 
a  hatchway  is  accidentally  injured:  Metcalfe  v.  Canard  S,  ^>a,  >. 
Jud.  Ct.  Mass.,  May  4, 1888. 

CoPTRiGnr. 

Ansignee  of  a  copyright  is  bound  by  the  representation  of  the 
a-^-i^rnor  when  orisrinally  publishing,  that  the  edition  was  limiteil  and 
that  there  would  be  no  reprint;  the  copyright  continues  available  for 
protection,  thouuli  stripped  of  its  value  as  property  :  Petition  **f  lild'T, 
S.  Ct.  K.  Isl.,  July  7,  1S88. 
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Corporations. 

Director  may  purchase  the  property  of  Iiis  corporation  at  a  foreclo- 
sure sale,  made  in  good  fuilh,  at  which  he  was  the  highest  bidder: 
Salt  marsh  v.  Spauldlngy  S.  Jud.  Ct.  Mass.,  June  19, 1888. 

Subscription^  made  by  signing  a  paper,  containing  an  agreement  to 
form  u  coriKiratiou  witii  a  eupitul  of  $4(),0(M)  in  shares  of  $100  each, 
eacii  .signer  to  take  the  number  set  op)>osite  liis  name,  is  not  binding 
unless  all  the  capital  is  subscribed  for  or  the  subscriber  waives  this 
condition  ;  taking  part  in  con versiit ions  bt  lore  the  organization  of  the 
com|)any  is  not  sucli  a  waiver :  JiocUand,  Alt.  I).  «jr  S,  S,  Co.  v. 
Setcall,  S.  Jud.  Ct.  Me.,  June  12,  1888. 

Trust  is  not  created  to  the  extent  of  relieving  from  |)ersonal  respon- 
sibility or  of  depriving  of  individual  interest  in  a  contnict,  where  the 
officers  of  a  niilroad  company,  for  the  pur|)0.<e  of  acquiring  terminal 
facilities  and  with  the  ex|K*ctation  of  being  reimbursed  for  their  out- 
lay, enter  into  an  agreement  with  other  individuals  to  form  a  corpora- 
tion for  the  purchase  of  such  terminals:  King  v.  Barnes^  Ct.  App. 
N.  Y.,  April  10,  1888. 

Criminal  Law. 

Infant,  six  weeks  old,  cannot  be  offered  in  evidence  and  viewed  by 
the  jury,  in  a  Imstardy  process,  to  prove  paternity:  such  evidence  is 
too  vague,  unceriain,  and  fanciful.  Clark  v.  Bradstreet^  S.  Jud.  Ct. 
Me.,  July  2, 1888. 

Damages. 

Conversion  of  sliares  of  stock,  made  under  an  honest  mistake, 
entilh'S  the  owner  of  the  stock  to  recover  the  highest  market  price 
reached  by  the  stock,  within  a  reasonable  time  after  acquiring  know- 
ledge of  the  conversion ;  tlic  owner  must  make  the  loss  as  light  as 
possible,  in  case  of  good  faith,  and  the  Court  will  decide,  where  the 
tacts  are  undisputed  and  not  the  foundation  for  different  inferences, 
when  the  owner  has  had  time  to  go  on  the  market  and  buy  other 
shares :  Wright  v.  Bank  of  the  Metropolis^  Ct.  App.  N.  Y.,  October, 
1888. 

Deeds. 

Description  of  land  in  a  deed  of  conveyance  was  by  metes  and 
bounds  and  also  a  reference  to  a  map  shown  to  be  so  inaccurate  as  to 
prevent  a  surveyor  from  laying  off  the  lantl  conveyed ;  the  reference 
to  the  map  should  be  treated  as  surplusage,  and  |>arol  evidence  of  the 
true  location  be  admitted  to  identify  the  metes  and  bounds  :  Cleveland 
v.  Choate  et  al.,  S.  Ct.  Cal.,  June  29,  1888. 

Equity. 

Mutual  mistake  in  the  sale  of  a  promissory  note,  as  to  the  solvency 
of  the  maker  of  the  note,  is  not  such  a  mutual  error  as  will  permit 
the  rccission  of  the  contract ;   the  mistake  related  only  to  the  value 
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or  quality  of  the  note  and  not  to  its  existence  or  identity :  Uecfd  v. 
Batcheller  et  ai.j  8.  Jud.  Ct.  Mass.,  June  23,  1888. 

Insurance. 

Foreign  insurance  companies  may  be  taxed  for  the  privilege  of 
doing  business  in  a  State,  under  a  retaliatory  statute,  fixing  the  s;inie 
as  tliat  ciiarged  by  the  home  government  of  the  insurance  company  to 
insurance  companies  of  tliis  iState :  as  the  charge  is  a  license  fee,  it 
is  not  within  the  constitutional  provision  in  relation  to  equality  of 
taxation :  States  ex  reL  v.  Ins.  Co.  North  America^  8.  Ct.  lud.,  June 
20,  1888, 

Intekstate  Commerce  Law. 

Classification  sheets  of  freight  are  issued  for  the  public  information 
and  are  intended  to  be  expressed  in  sucli  plain  terms  that  an  ordinary 
business  man  can  understand  the  classitication,  and  determine,  in 
connection  with  the  rate  sheets,  the  charges  for  transportation ;  the 
authority  preparing  the  classification  sheet  must  leave  them  speak  lor 
tliemselves,  and  terms  of  art,  etc.,  must  be  construed  as  understood 
in  their  particular  trades,  and  not  as  construed  by  the  railroad  authori- 
ties :  Hurlburt  v.  Lake  Shore,  etc.  R.  Co.,  The  Commission,  July  20, 
1888,  2  I.  8.  Com.  Rep.  82. 

Franchises  conferred  by  Congress  upon  railroads  across  the  States 
and  Territories  of  the  Union,  are  valid,  under  the  power  to  regulate 
commerce,  and  cannot  be  taxed  by  the  States,  without  permission  of 
Congress :  California  v.  Central  P.  R.  R,  Co.,  S.  Ct.  U.  8.,  April  30, 
1888,  127  U.  S.  1. 

Oil  should  be  carried  by  the  hundred  i)ounds  and  not  by  the  barrel, 
and  at  the  same  price  for  the  same  weight,  in  carload  lots,  without 
distinction  between  tank  cars  and  stock  cars  loaded  with  barrelled 
oil :  Scofield  v.  Z.  S.  ^  J/.  «S.  R.  R.  Co.,  The  Commission,  July  19, 
1888,  2  I.  S.  Com.  Rep.  G7. 

Traffic  originating  in  the  State  of  New  Jersey  and  intended  for  the 
city  ot  New  York,  but  delivered  at  Jersey  City,  to  which  point  the 
freight  is  paid,  and  not  to  New  York  City,  is  not  interstate  trafRc  and 
not  within  the  Act :  New  Jersey  Fruit  Exchange  v.  Central  R.  /?. 
Co.  of  N.  J.J  The  Commission,  July  23, 1888,  Id.  84. 

Through  and  continuous  lines,  operated  by  companies  under  one 
control  or  ownership,  must  make  reasonable  through  rates,  without 
regard  to  the  portions  of  the  tiirough  rates  credited  to  the  different 
companies,  though  such  portions  will  be  examined  in  determining  the 
reasonableness  of  the  through  rate  :  Brady  et  al.  v.  Penna.  R.  R.  Co. 
et  al.,  The  Commission,  July  23, 1888,  Id.  78. 

Land. 

Refusal  to  concey  according  to  contract,  and  taking  the  rents  and 
profits  until  the  decree  to  convey,  will  prevent  the  allowance  of  interest 
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on  the  purchase-money,  although  the  rents  were  less  in  amount: 
Crocket  ei  al.  v.  Gra^,  S.  Ct.  Kansas,  July  7, 1888. 

Life  Insurance. 

Accident  policy  which  did  not  extend  to  any  bodily  injury  of  which 
tliere  should  be  no  external  and  visible  sign  ui>on  the  bj<ly  of  the 
ass^ured,  means  any  injury  not  i'atal :  the  dead  body,  in  fatal  cases, 
is  external  and  visible  sign  enough  that  an  injury  was  received : 
McOUnchef/  et  cd.  v.  Fidelity  and  Casualty  Co.j  8.  Jud.  Ct.  Me., 
March  8,  1*888. 

Policy  of  life  insurance  in  favor  of  a  wife  or  her  legal  representa- 
tives, was  fully  paid  up  in  1871,  and  remaining  in  full  force  was 
transferred  by  the  wife  as  collateral  security  i'or  a  debt  of  husband, 
such  assignment,  with  the  concurrence  of  her  husband,  is  binding 
u|K)n  the  wife  after  her  husband's  death :  Ford  v.  Travellers^  his.  Co.^ 
2S.  Ct.  Dist.  Columbia,  May  14, 1888. 

Mortgage. 

Parol  evidence  is  admissible  to  convert  a  deed,  absolute  on  its  face, 
into  a  mortgage ;  the  testimony  must  be  clear,  unequivocal,  and  con- 
vincing :  IValker^  admrx,  v.  Farmers*  Bank^  Ct.  Err.  &  App.  Del., 
June  21, 1888. 

Mining  Law. 

Support  for  the  surface  is  an  absolute  right  in  Pennsylvania  not  to 
be  taken  away  by  implication ;  hence  a  conveyance  of  underlying  coal 
by  one  who  owns  botli  tlie  minerals  and  the  surface,  does  not  waive 
the  right  to  supjKirt,  by  containing  a  proviso  that  the  grantee  of  the 
mineral  right  shall  do  as  little  dama;;e  to  the  surface  as  possible : 
Williams  v.  Hay,  S.  Ct.  Penna.,  May  21, 1888. 

Partnership. 

Chattel  mortgage  may  be  made  by  a  partner  of  all  the  firm  assets  to 
secure  a  firm  debt,  without  the  assent  of  his  partner,  if  done  in  good 
iaitli :   Ilembree  et  al,  v.  Blackburn  et  aL^  S.  Ct.  Oregon,  March  19, 

1888. 

Patents. 

Celluloid  patent  is  not  defeated  by  the  fact  that  experiments  with 
the  whole  list  of  essential  oils  would  have  revealed  the  cheapness  of 
fusel  oil  as  a  solvent  of  camphor  in  conjunction  with  nitro-cellulose  ; 
the  use  of  the  more  expensive  menstruum,  alcohol,  for  many  years  is 
inconsistent  with  a  mere  exercise  of  judgment  in  selecting  the  sub- 
stitute: Celluloid  M'/^g  Co.  v.  American  Zylonite  Co.  et  al.,  U.  S. 
Circ.  Ct.  S.  Dist.  N.  Y.,  April  18, 1888. 
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Practice. 

Non-resident  may  be  served  with  a  summons  in  another  sait,  uliile 
attending  Court  in  the  prosecution  of  the  former  suit :  Baldwin  v. 
Emerson,  S.  Ct.  U.  Isi.,  July  14,  18b8. 

Railroads. 

Contributory  negligence  cannot  be  charged  against  one  who  is  killed 
by  a  railroad  tniin,  wliiie  riding  in  a  private  team  by  the  invitatioii 
of  the  driver;  the  doctrine  of  Thoroyood  v.  liryany  8  C.  B.  Jl"i 
denied  :  State  v.  Boston  Sf  M.  R,  B.  Co.,  iS.  Jud.  Ct.  J3ile.,  June  TJ, 
1888.     (So,  ante,  p.  117,  Noyes  v.  Town  of  Boscawen,  and  note.) 

Driving  in  front  of  a  locomotive  which  is  standing  on  a  part  of  a 
street  crossing  and  making  tiie  usual  noises,  when  the  next  street 
crossing  is  clear,  is  contributory  negligence :  Union  P»  B.  R.  Co.  v. 
Hutchinson,  S.  Ct.  Kan.,  June  D,  1888. 

Invitation  to  a  passenger,  by  a  person  in  the  known  uniform  of  tlie 
railroad  company,  to  enter  a  train  stop|)ed  away  from  a  station,  is 
sutUcient  to  rebut  a  presumption  of  negligence  irom  not  entering  at 
the  station:  B,  ^  0,  B.  B,  Co.  v.  Kane,  Ct.  App.  Md.,  April  12, 
1888. 

Locomotive  engineers  are  fellow-servants,  and  the  company  is  not 
liable  to  one  for  personal  injuries  resulting  from  the  negligence  of 
another :  Van  Arery  v.  U.  P.  B.  B.  Co.,  U.  S.  Circ.  Cu  Dist.  Colo- 
rado,  May  7,  1888,  35  Fed.  Rep.  40. 

To  stop,  look,  and  listen  is  not  necessary  at  the  crossing  of  a  con- 
stantly tnivelled  street  in  a  populous  city  by  a  railroad  upon  which 
numerous  trains  are  constantly  passing  and  repassing,  and  where  tlie 
railroad  com4)any  maintains  gates  and  flsignit  ii :  if  the  gates  are  oju'ii, 
this  is  an  invitation  to  cross,  and  as  tlte  iiates  are  liable  to  be  clo^(d 
at  any  moment,  to  cross  promptly,  even  with  horses  at  a  trot:  C.  C 
C.  4-  /.  B.  B.  Co.  v.  Schneider,  S.  Ct.  Ohio,  May  1,  1888. 

Set  Off. 

Equitable  set  off  may  be  invoked  as  a  complete  defence,  where  a 
firm  of  brokers  file  a  bill  against  railroad  mortgage  trustees  for  an 
accounting,  on  averments  of  liaving  advanced  money  on  the  security 
of  the  bonds,  for  the  only  purpose  of  finishing  and  equipping  the  road, 
which  was  not  done  by  the  trustees ;  the  trustees  could  show  in  defence 
that  the  brokers  were  the  agents  of  the  railroad  company  for  the 
negotiation  of  this  mortgage  loan,  that  they  had  negotiated  the  bonds 
secured  by  this  mortgage,  but  did  not  communicate  this  fact  to  the 
company,  and  at^ter wards  advanced  less  than  the  proceeds  on  the 
security  of  these  bonds,  which  the  brokers  liad  bought  back  on  their 
own  account,  but  had  led  the  company  to  believe  had  been  repurchased 
for  the  company's  account  to  sustain  the  loan ;  the  defence  establi:>hes 
a  larger  sum  due  from  the  brokers  than  that  which  was  advanced : 
Bischojfsheim  v.  Brown,  U.  S.  Circ.  Ct.  S.  D.  N.  Y.,  March  19, 1^.^.^. 
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Siiippixo. 

Cotitrihtitory  netjUgenre  is  not  a  bar  to  a  suit  in  tlie  admiralty  for 
damages  arisiti;];  from  personal  injury ;  the  fault  of  the  seaman  must 
not  be  overlooked  and  may  dt^prive  him  of  general  damages,  but  under 
the  circumstances  of  each  case,  partial  or  special  compensation  will  be 
allowed ;  hence,  when  a  mate  was  coaling  a  tug  in  the  usual  way  with 
a  barrow  which  was  liable  to  make  him  lose  his  balance  and  fall. from 
the  gang  plank,  and  this  occurred  with  the  result  of  a  fracture  of  his 
leg,  the  injured  man  was  awarded  his  wages  for  the  time  he  was  in 
the  Marine  Hospital,  being  gratuitously  treated:  Olson  v.  FUiveV^  U. 
S.  Dist.  Ct.  Oregon,  March  31, 1888. 

Maritime  Ueii  for  supplies  furnished  to  a  vessel  at  her  home  port, 
cannot  be  implied,  as  such  supplies  are  presumed  to  be  furnished  on 
the  credit  of  the  owner  in  the  absence  of  a  contract  for  an  express 
lien :  Mayo  ei  ai.  v.  The  Cheims/ordf  U.  S.  Dist.  Ct.  £.  D.  Penna., 
February  27,  1888. 

Trademark. 

Accounting  will  be  refused,  in  an  equity  suit  for  an  infringement 
of  a  trademark,  where  there  is  no  fraud  and  the  trado  generally  have 
used  the  trademark  for  nearly  four  years :  Low  et  al,  v.  FeU^  U.  S. 
Circ.  Ct.  £.  D.  Penna.,  April  20, 1888. 

Telegraphs. 

Printed  agreement  on  a  night  message  blank,  "that  the  sender  will 
agree  that  he  will  not  claim  damages  for  errora  or  delay's,  or  for  non- 
delivery of  such  messages,  happening  from  any  cause,  beyond  a  «um 
equal  to  ten  times  the  amount  paid  for  transmission,"  is  void,  as 
nuainst  public  ixilicy:  Fowler  et  al,  v.  lVe$t.  U.  T.  Co,,  S.  Jud.  Ct. 
Me.,  June  G,  18^58. 

Fircy  at  a  repeating  station,  caused  by  atmospheric  conditions,  short 
circuiting  the  currents  on  the  switch-board,  being  im|)ossible  to  pre- 
vent, is  a  sufficient  excuse  for  the  non-delivery  of  a  message ;  here, 
the  operating-room  was  destroyed  before  anything  could  be  rescued, 
and  the^essage  was  never  delivered,  but  no  recovery  could  be  had 
against  the  company :    Id. 

Trusts. 

Mortgagor  styled  in  the  bond  and  mortgage  as  "trustee,"  and 
signing  with  that  addition  to  his  name,  is,  nevertheless,  personally 
responsible  for  a  deficiency  on  a  sale  of  the  mortgaged  premises,  unless 
there  are  facts  which  show  a  waiver  of  the  mortgagee's  right : 
McDowall  V.  Reid,  28  S.  C.  46G. 

Power  of  appointment  over  an  estate,  real  and  personal,  in  remain- 
der,  given  by  a  testatrix,  domiciled  in  South  Carolina,  to  be  exercised 
by  her  daughter's  will,  "  duly  executed,"  can  only  be  exercised  by  a 
will  executed  according  to  the  requirements  of  the  South  Carolina 
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law ;  the  daughter's  will  being  executed  according  to  the  laws  of  an- 
otlier  State,  where  slie  was  domiciled,  and  duly  admitted  to  probate, 
and  an  exemplification  filed  in  South  Carolina,  was  not  a  valid  exrr- 
cise  of  the  power  unless  the  laws  of  the  daughter's  domicile  and  tlio<e 
of  South  Carolina  were  alike  in  tiieir  requirements  for  due  execution 
of  a  will :   ISiounl  v.   WaiLery  28  S.  C.  b^o. 

TlTRNPIKES. 

Toll-gate  keeper  may  close  the  gate  to  prevent  a  threatened  passa^re 
of  tiie  gate,  witiiout  paying  toll,  by  a  team  las.Iied  by  its  driver,  unites 
the  rapidly  approaching  team  is  so  near  as  to  render  the  closing  of  the 
gate  a  reckless  disn»gard  for  the  safety  of  the  j)arties  trying  to  eva<le 
payment  of  tiie  toll :  Brannen  v.  K.  G.  Sf  J.  G.  Ji.  Co.,  S.  Ct.  Ind., 
May  29,  1888. 

U.  S.  Courts, 

Claims  against  the  United  States,  over  which  the  U.  S.  Circuit 
Courts  are  given  jurisdiction  by  Act  of  1IS87  (24  Stat.  50o),  include 
claims  by  a  purchaser  of  timber  lands,  under  Act  of  1878  (20  Slat. 
80),  or  his  assignee,  to  have  a  patent  issued  for  the  same  :  James  v. 
United  States,  U.  S.  Circ.  Ct.  Dist.  Oreg.,  July  IG,  1888,  So  Fed. 
Rep.  5G1. 

Kon-renident  alien  has  the  personal  privilege,  under  §  1,  Act  of 
March,  1887,  to  plead  in  abatement  in  an  original,  or  move  to  remand 
on  a  removal,  that  he  is  not  a  resident  of  the  district  where  the  civil 
action  has  been  brought  ;  but  hij^  opponent  may  not  use  this  objection 
to  procure  a  remand  to  the  Stnte  Court  after  the  alien  has  n-moved 
the  case  ;  residence  is  not  a  jurisdictional  fact :  Cooley  v.  Mc Arthur 
et  al,,  U.  S.  Circ.  Ct.  E.  Dist.  Mich.,  July  2,  1888. 

Removal  papers  of  an  action  from  a  State  Court,  on  the  ground  of 
citizenship,  must  show  the  ground  of  jurisdiction  in  the  Circuit  Court, 
as  there  is  no  precedent  known  which  would  authorize  the  showing, 
after  removal,  of  grounds  for  jurisdiction  not  presented  to  the  State 
Court:  Cameron  v.  Hodges,  S.  Ct.  U.  S.,  April  30,  1888,  127  U.  S. 

Writing. 

Printing  is  writing  in  the  legal  sense  of  the  term,  and  an  instru- 
ment whose  words  are  printed,  either  wholly  or  in  part,  is  equally 
valid  with  a  paper  written  with  a  pen  :  In  re  Benson,  U.  S.  Circ.  Ct. 
S.  Dist.  N.  Y.,  April  9,  1888. 

Signature  by  impression  from  a  stamp  is  valid  at  common  law  :  Id. 

John  B.  Uhle. 
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THE  ILLEGAL  ISSUE  AND  OVER-ISSUE  OF 
CAPITAL  STOCK  OF  CORPORATIONS. 

The  conception  of  a  corporation  was  taken  from  the  civil 
law.  The  eusceptibility  of  corporations  to  fraud  and  perver- 
sion was  soon  recognized,  so  that  at  the  civil  law  under  the 
empire  a  special  permission  from  the  State  for  their  creation 
became  necessary,  and  by  the  pagan  emperors  was  granted 
with  great  reluctance :  Taylor  on  Corp.  §  4.  At  the  common 
law  a  corporation  could  never  be  created  like  a  partnership, 
merely  by  a  contract  between  the  individuals  composing  it. 
The  right  of  acting  in  a  corporate  capacity  is  a  8])ecial  privi- 
lege, which  may  not  be  assumed  without  authority  from 
some  governing  power:  Morawetz  on  Pri.  Corp.  §  4 ;  State  v. 
Bradford^  82  Vt.  53.  The  necessity  for  these  restrictions  is 
occasioned  principally  by  the  limited  liability  of  the  corpo- 
rators, and  therefore  the  capital  stock-  the  sole  fund  to  which 
creditors  have  recourse,  as  well  as  being  a  favorite  subject  for 
investment,  is  hedged  in,  jealously,  by  statutory  restrictions. 

What  is  the  eflFect  of  the  illegal  creation  of  certificates  of 
stock  by  agents  of  a  corporation,  who  covinously  and  se- 
cretly issue  such  certificates  ? 

The  solution  of  this  question  is  dependent,  in  part,  upon 
that  of  another,  which  is  as  to  the  extent  of  the  liability  of  a 
corporation  for  the  acts  of  its  agents.  Tlie  Maryland  Court 
of  Appeals,  in  Tome  v.  Parkershurg  Branch  R.  i?.,  39  Md.  71, 
adopt  the  language  of  Story  on  Agency,  §  452 :  "  It  is  a  gen- 
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eral  doctrine  of  law,  that,  although  the  principal  is  not  ordi- 
narily liable  in  a  criminal  suit  for  the  acts  or  misdeeds  of  his 
agent,  unless,  indeed,  he  has  authorized  or  co-operated  in  those 
acts  or  misdeeds ;  yet  he  is  liable  to  third  parties  in  a  civil 
suit  for  the  frauds,  deceits,  concealments,  misrepresentations, 
torts,  negligence,  and  other  malfeasances  or  misfeasances  and 
omissions  of  duty  of  his  agent  in  the  course  of  his  employ- 
ment, although  the  principal  did  not  authorize,  or  justify,  or 
participate  in  or  indeed  know  of  such  misconduct,  or  even  if 
he  forbade  the  acts  or  disapproved  of  them.     In  all  such  cases 
the  rule  applies  respondeat  superior  ;  and  it  is  founded  upon 
public  policy  and  convenience."    The  Court  go  on  and  quote: 
^^  As  natural  persons  are  liable  for  the  wrongful  acts  and  ne- 
glects of  their  servants  and  agents,  done  in  the  course  and 
within  the  scope  of  their  employment,  so  are  corporations, 
upon  the  same  grounds,  in  the  same  manner,  and  to  the  same 
extent :  Ang.  k  Ames  on  Corp.  §  310  ;  Albert  v.  Savhujs  B<ink 
of  Baltimore,  1  Md.  Ch.  407 ;  Thatcher  v.  Bank  of  iV.    1'.,  5 
Sand.  121 ;  Thompson  v.  Bell,  10  Exch.  10 ;  Bargaie  v.  Short- 
ridgCy  5  H.  of  L.  Cas.  297  ;  National  Exchange  Bank  v.  DreiCy 
32  Eng.  Law  k  Eq.  1 ;  Stevens  v.  Boston  and  Maine  Ji.  fl., 
1  Gray,  277 ;  Blackstock  v.  N.   Y.  and  Erie  jR.  A,  1  Bosw. 

77. 

In  the  case  of  the  Western  3Id.  R.  R.  v.  Franklin  Bank,  60 
Md.  43,  Alvey,  C.  J.,  says,  "  Strictly  speaking,  corjK>ration8 
while  acting  within  the  scope  of  the  powers  delegsiteil  to 
them,  cannot  be  guilty  of  wilful  fraud,  yet  it  is  settled  by  a 
great  number  of  decided  cases,  that  corporations  carrying  on 
trade  or  business  of  any  kind,  are  equally  and  to  the  same 
extent  liable  for  the  frauds  and  wrongs  of  their  agents,  per- 
petrated in  the  course  of  their  employment,  as  individual 
principals  would  be  under  like  circumstances:  Story,  §452; 
Grammer  et  al.  v.  Nixon,  1  Strange,  653. 

In  causes  of  action  arising  out  of  tort,  the  doctrine  of  id* 
tra  vires  is  inapplicable.  ^^  A  great  distinction  exists  l)etween 
tortious  and  contractual  liability  for  acts  %dtra  vires.  It  is  no 
defence  to  legal  proceedings  in  tort,  that  the  torts  were  ultra 
vires.  If  the  torts  have  been  done  by  the  corporation  or  by 
their  direction,  they  are  liable  for  the  results,  however  much 


ILLEGAL  ISSUE  AND  OVER-ISSUE  OF  CAPITAL  STOCK.       669 

in  excess  of  their  powers  such  torts  may  be :"  Green's  Brice's 
Ultra  Vires,  265 ;  Sharp  v.  Mayor,  40  Barb,  277 ;  Taylor  on 
Corp.  §  338 ;  Alexander  v.  Jie^/ej  74  Mo.  495.  This  distinction, 
with  the  reason  therefor,  is  succinctly  stated  in  the  recent  case 
of  Salt  Lake  City  v.  Haliistcr,  118  U.  8.  268.  "  It  remains  to 
be  observed  that  the  question  of  the  liability  of  corporations  on 
contracts  which  the  law  does  not  authorize  them  to  make  and 
which  are  wholly  beyond  the  scope  of  their  powers  is  governed 
by  a  different  principle.  Here  the  party  dealing  with  the 
corporation  is  under  no  obligation  to  enter  into  the  contract. 
No  force,  or  restraint,  or  fraud  is  practised  on  him.  The 
|>owers  of  these  corporations  are  matters  of  public  policy, 
open  to  his  examination,  and  he  may  and  must  judge  for  him- 
self as  to  the  power  of  the  corporation  to  bind  itself  by  the 
pn)posed  agreement."  The  reports  are  full  of  cases  to  this 
effect :  Phila.  Wil.  and  Balto.  H.  R.  v.  Quigley,  21  How.  202 ; 
Carter  v.  the  Howe  Machine  Co,,  51  Md.  290  ;  Balto.  ^  York- 
town  Turnpike  Co.  v.  Boone,  45  Md.  344 ;  Cook  on  Laws  of 
Stock  and  Stockholders,  §  293  ;  Paley  on  Agency,  §§  294-6. 
Even  malice  has  been  imputed  to  them  and  exemplary  dama- 
ges allowed ;  cases  cited  supra,  and  Phila.  Wil.  etc.  B.  B. 
V.  iMrkin,  47  Md.  165 ;  Same  v.  Hoeflich,  62  Id.  300. 

Attention,  however,  must  be  directed  to  the  decision  of  the 
English  Court  of  Appeals  in  the  case  of  British  Banking  Co. 
V.  Chamxoood  Forest  B'y,  etc.,  L.  R.  18  Q.  B.  Div.  714  (1887), 
overruling  the  decision  reported  in  84  Weekly  Rep.  718. 
It  was  an  action  brought  to  recover  damages  for  fraudulent 
misrepresentations  alleged  to  have  been  made  by  the  defend- 
ant corporation  through  their  secretary.  It  appeared  at  the 
trial,  that  certain  customers  of  the  bank  had  applied  to  them 
for  an  advance  on  the  security  of  transfers  of  debenture  stock 
of  the  defendant  company.  The  plaintifi''s  manager  called 
upon  T.,  the  defendant's  secretary,  and  was  informed  in  effect 
that  the  transfers  were  valid,  and  that  the  stock  which  they 
purported  to  transfer  existed.  The  plaintiff  thereupon  made 
the  advances.  It  subsequently  appeared  that  T.,  in  conjunc- 
tion with  one  M.,  had  fraudulently  issued  certificates  for  de- 
benture stock  in  excess  of  the  amount  which  the  company 
were  authorized  to  issue,  and  the  transfers  concerning  which 
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plaintiffinquired  related  to  this  over-issue.  Lord  Esher,  M.  R., 
held,  that  although  what  the  secretary  stated  related  to  mat- 
ters about  which  he  was  authorized  to  speak,  he  did  not 
make  the  statements  for  the  defendants  but  for  himself.  And 
he  followed  the  rule  laid  down  by  Willbs,  J.,  "  That  the 
master  is  answerable  for  every  such  wrong  of  his  servant  or 
agent  as  is  committed  in  the  course  of  his  service  and  for  liis 
master's  benefit,  though  no  express  command  or  privity  of  the 
master  be  proved :"  Barwick  v.  Eng.  Joint  Stock  Bankj  L.  R. 
2  Ex.  259.  The  case  of  the  ^nVi^A  Banking  Co.  v.  Charmcooil^ 
etc.j  is  cited  with  approval  by  Bigelow  on  the  Law  of  Frauds 
(1888),  225-6-7.  While  this  preliminary  and  elementary 
proposition  is  well  settled,  still  to  justify  a  recovery,  it  is 
necessary  that  the  certificate  have  all  the  indicia  of  genuine- 
ness. Thus,  the  agents  must  have  apparently  observed  all 
the  formalities  which  are  required  by  the  charter  or  the  arti- 
cles of  association  to  be  observed  in  the  particular  class  of 
corporate  transactions.  It  has  been  held  that  when  the  char- 
ter requires  contracts  of  a  particular  description  to  be  signed 
by  corporate  ofiicers  or  approved  in  a  certain  manner,  no 
agent  can  bind  the  company,  unless  the  contract  be  executed 
in  the  manner  prescribed  :  Morawetz  on  Corp.  §  582 ;  Bartger 
V.  Am.  Ins.  Co.y  103  Mass.  244 ;  Head  v.  I^ov.  Ins.  Co.^  2 
Cranch,  127  ;  Henning  v.  U.  S.  Ins.  Co.^  47  Mo.  425. 

*'  Defences  by  a  corporation  that  certificates  were  not  issued 
in  conformity  with  the  charter  or  by-laws  are  not  considered 
with  favor  by  the  Courts.  But  where  the  charter  provides 
that  certificates  of  stock  should  be  signed  by  the  president, 
directors,  and  treasurer,  fraudulent  over-issue  signed  by  presi- 
dent and  treasurer  alone  were  held  not  suflicient  to  charge 
the  corporation:"  Hdbrook  v.  The  Fauquier  ^  Alexandria 
Turnpike  Cb.,  8  Cranch  (C.  C),  425  ;  Cook  on  Law  of  Stock 
k  Stockholders,  §  295.  This  principle  is  again  enunciated 
in  the  case  of  The  Granger^s  Life  Ins.  Co.  v.  Kamper^  73 
Ala.  341. 

When  a  corporation  relies  upon  a  grant  of  power  from  the 
Legislature  to  do  an  act,  it  is  as  much  restricted  to  the  mode 
prescribed  by  the  statute  for  its  exercise  as  it  is  to  the  par- 
ticular thing  allowed  to  be  done:  Ang.  &  A.  on  Corp.  §  111 ; 
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Farmers*  Loan  Co.  v,  Carroll^  5  Barb.  613.  In  the  case  of 
Bissdl  V.  Spring  Valley  Ihimshipj  110  U.  S.  162,  it  was  pre- 
scribed by  statute  that  the  bonds  to  be  issued  by  a  county  in 
payment  of  the  subscription  to  the  stock  of  a  railroad,  if  it 
should  be  determined  by  the  electors  to  make  such  subscrip- 
tion, should  be  signed  by  the  chairman  of  the  board  of  county 
commissioners  and  attested  by  the  clerk.  Upon  a  suit  by  a 
holder  of  one  of  these  bonds,  upon  which  the  clerk's  attesta- 
tion was  lacking,  it  was  held,  **  that  the  law  required  the 
bonds  to  be  executed  in  a  particular  manner,  and  the  signa- 
ture of  the  clerk  is  essential  to  the  valid  execution  of  them, 
even  though  he  had  no  discretion  to  withhold  it.  That  there 
can  be  no  estoppel,  because  they  are  not  the  bonds  of  the 
defendant :"  Matthews,  J.  To  the  same  effect,  see  Taylor  on 
Pri.  Corp.  §  258. 

A  person  who  deals  with  a  corporation  must,  at  his  peril, 
take  notice  of  its  charter  or  articles  of  association ;  and  this 
rule  holds  good  whether  the  charter  be  contained  in  a  public 
or  private  Act  of  the  Legislature.  It  follows,  therefore,  that 
so  far  as  the  authority  of  an  agent  of  a  corporation  is  defined 
by  its  constitution  the  scope  of  the  agent's  powers  must 
always  be  considered  as  disclosed :  Mor.  on  Corp.  (1st  ed.) 
§  64.  This,  however,  is  only  as  to  the  formalities  prescribed 
by  its  charter  or  articles  of  association  ;  the  by-laws  of  a  pri- 
vate corporation  being  binding  upon  none  but  its  members 
and  officers :  Tbme  v.  Parka^Aurg^  etc.,  89  Md.  75  ;  Ang.  &  A. 
Corp.  §  859 ;  Mor.  §  64. 

The  question  which  now  presents  itself  is,  when  these 
essentials  of  form  have  apparently  been  complied  with,  what 
are  the  rights  of  holders  of  stock  fraudulently  issued  by  the 
company's  agents,  the  fraud  being  contained  in  matter  ex- 
trinsic to  the  certificate?  The  general  proposition  is  well 
established,  by  the  decisions,  that  where  the  authority  of  the 
officers  of  a  corporation  to  bind  it  by  their  acts  depends  upon 
the  performance  of  a  condition  precedent,  or  the  existence  of 
an  extrinsic  fact,  and  the  question  of  compliance  with  the 
condition  or  the  existence  of  the  fact  is  to  be  determined  by 
them  or  rests  peculiarly  within  their  knowledge,  their  repre- 
sentation, which  may  consist  in  the  mere  doing  of  the  act, 
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that  the  condition  has  been  complied  with,  or  that  the  fuct 
does  exist,  may  be  relied  on  by  one  acting  in  good  faith,  and 
is  conclusive  and  binding  on  the  corporation:  N.  Y.  <f  X. 
IL  R.  V.  Schuyler,  34  N.  Y.  30 ;  Mer.  Bank  v.  State  Bank,  10 
Wall.  604, 644  ;  De  Voss  v.  Richmond,  18  Gratt.  338  ;  Orleuhs 
V.  Bait,  99  U.  S.  676  ;  Colonia  v.  Kives,  92  Id.  484 ;  Henry  v. 
Kicollay,  95  Id.  618 ;  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal. 
543  ;  Knox  v.  Aspimcall,  21  How.  589 ;  Ross  v.  Mayor  ^  City 
Council,  51  Md.  270.     The  case  of  the  B.  ^  0.  R.  v.  Wilkcns, 
44  Md.  28-9,  is  distinguished  from  these  by  Miller,  J.,  in 
delivering  the  opinion  in  that  case ;  he  says,  "  To  the  general 
doctrines  on  which  our  decisions  in  these  stock  cases  were 
based,  there  is  and  must  be  the  exception  of  the  recognizetl 
and  well-settled  principle  of  the  common  law  in  reference  to 
bills  of  lading."    The  pole-star  by  which  the  Courts  have 
been  guided,  has  been  the  highly  just  principle  laid  down  hy 
Lord  Holt,  in  the  case  of  Hern  v.  NichoUs,  1  Salk.  289 :  '*  See- 
ing somebody  must  be  a  loser  by  this  deceit,  it  is  more  rea- 
sonable that  lie  that  employs  and  puts  a  confidence  in  the 
deceiver  should   be  a  loser  than  a  stranger."     The  pioneer 
cases  in  this  country  are   those  of  the  Schuyler  frauds  in 
New  York.     The  early  New  York  cases  are  in  much  confu- 
sion, but  the  position  in  that  State  was  finally  establi^fhed 
by  the  case  of  N.   Y.  ^  N.  H  R.  v.  Schuyler,  34  N.  Y. 
30.     I  propose  to  briefly  sketch  the  course  of  the  New  York 
Court.   In  the  case  of  the  Mechanics'  Bank  v.  N.  Y,  ^  N.  H.  7?., 
13  X.  Y.  599,  the  by-laws  jmssed  in  conformity  with  the  char- 
ter declared  that  all  transfers  of  stock  should  be  made  in  the 
transfer-book,  kept  at  the  proper  oflice,  and  where  a  certifi- 
cate of  stock  had  been  issued,  that  the  sanie  should  be  surren- 
dered before  transfer  made.     It  was  shown  that  the  agent  of 
the  defendant  had  fraudulently  given  to  K.,  a  particeps  crfmi- 
nis,  a  certificate  in  the  usual  form  for  eighty-five  shares  of 
stock,  when  in  fact  the  latter  owned  no  stock,  no  certificate 
for  such  stock  had  been  surrendered,  and  no  stock  stood  in  his 
name  on  the  books ;  the  plaintiif,  in  jrood  faith,  and  in  reliance 
upon  the  certificate  as  regularly  issued  and  valid,  made  a  loan 
to  K.,  receiving  from  him  the  certificate,  with  an  assignment 
of  the  stock,  and  a  power  of  attorney  to  transfer  the  same. 
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The  Court  held  the  plaintiff  not  entitled  to  recover.  This 
case  is  minutely  analyzed  in  84  N.  Y.  80,  by  Davis,  J. : 
^^Frorn  the  manner  in  which  the  decision  of  the  Judge  is 
stated  in  the  Mechanics*  Bank  Case,  it  is  difficult  to  tell  what 
precise  points  were  designed  to  be  passed  upon  by  the  Court. 
It  is  open  to  conjecture  that  the  case  may  have  passed  off  on 
the  ground  of  want  of  privity  between  the  plaintiffs  and  defen- 
dants, as  was  intimated  by  Selden,  J.  (16  N.  Y.  142),  or  on 
the  ground  as  suggested  in  Griswold  v.  Haven,  25  N.  Y.  599, 
that  K.,  to  whom  the  certificate  was  issued,  being  privy  to 
the  fraud,  had  of  course  no  claim  against  the  company,  and 
that  his  assignee  could  have  no  greater  rights  than  himself. 
But  that  it  was  not  decided  on  any  question  of  privity,  we 
have  the  authority  of  the  Judge  who  pronounced  the  opinion : 
^  We  certainly,'  he  says,  *  did  not  put  our  judgment  upon 
the  ground  that  the  plaintiffs  were  not  in  privity  of  dealing 
with  the  defendants  by  reason  of  the  non-negotiable  character 
of  the  certificates,  and,  therefore,  could  not  sue  for  fraud :' "  16 
N.  Y.  151 ;  84  Id.  60-1.  If,  however,  the  decision  was  based 
upon  the  lack  of  privity  the  New  York  Courts  have  certainly 
retraced  their  steps.  In  34  N.  Y.  80,  the  Court  adopt  the 
language  of  the  Pennsylvania  Court  of  Common  Pleas  {Bank 
of  Kentucky  v.  Schuylkill  Bank,  1  Parsons  Sel.  Eq.  180) :  "  To 
entitle  the  aggrieved  party  to  sue  in  such  case,  no  privity  is 
necessary,  except  such  as  is  created  by  the  unlawful  act 
and  the  consequential  injury,  because  the  injured  party  is 
not  seeking  redress  upon  contract,  but  purely  for  the  tortious 
act  in  his  commission  of  which  the  contract  is  an  accidental 
incident."  Likewise,  in  Bruff  v.  3Iali,  86  N.  Y.  206,  "  No 
privity  is  necessary  except  such  as  is  created  by  the  unlawful 
act  and  the  consequential  injury."  Also,  TYtus  v.  Great  Wes. 
Turnpike,  5  Lans.  250  ;  s.  c.  61  N.  Y.  280.  But  whatever 
may  have  been  the  views  of  the  other  members  of  the  Court, 
there  is  no  mistaking  the  ground  on  which  the  Judge  who 
pronounced  the  opinion  intended  to  put  the  liability  of  a 
principal  for  the  acts  of  an  agent.  It  is,  in  brief,  that  a  prin- 
cipal is  bound  only  by  tlie  authorized  acts  of  his  agent.  The 
Judge  acts  upon  the  impression  that  the  case  of  the  North 
Biver  Bank  v.  Aymar,  8  Ilill,  262,  had  been  reversed  by  the 
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Court  of  Errors,  and  then  lays  down  the  proposition,  that  the 
principal  is  liable  for  the  appearance  of  the  i)Ower,  but  not  for 
the  appearance  of  the  act.  In  34  N.  Y.  the  Court  say: 
"  There  is  an  irrepressible  conflict  among  the  New  York  au- 
thorities as  to  whether  a  party  dealing  with  an  agent,  who  is 
within  the  apparent  scope  of  his  authority,  must  inquire  into 
the  extrinsic  facts  which  rest  peculiarly  within  the  knowledge 
of  the  agent  and  which  cannot  be  ascertained  by  a  comparison 
of  the  power  with  the  act  done  under  it.  The  solution  of  it 
depends  upon  whether  the  decision  of  the  Korth  River  Bank 
Case^  is  law."  By  the  later  cases  of  77ie  Farmers^  etc. 
Bank  v.  The  Butchcrs\  etc.  Bank^  16  1^.  Y,  142,  and  Grisxcohl 
V.  Haven,  25  Id.  599,  its  authority  is  upheld ;  likewise  by 
Westfield  Bank  v.  Conxeio,  87  N.  Y.  320.  The  Mechanics' 
Bank  Case  is  thus  substantially  overruled,  and  the  authority 
of  the  North  River  Bank  Case  vindicated.  The  case  of  the 
Mechanics^  Bank  v.  N.  Y.  ^  i\\  H,  JZ.,  4  Duer,  480,  is  now 
the  law. 

The  case  of  the  N.  Y.  ^  N.  H.  R.  v.  Schuyler,  84  N.  Y.  30, 
was  one  in  which  the  secretary  issued  certificates  of  stock  in 
his  own  name,  fraudulently  and  in  excess  of  the  charter 
limit.  The  Court  said :  "  So  in  this  case,  in  the  narrower 
view  in  which  we  are  now  considering  it,  the  condition  upon 
which  the  agent  could  issue  the  certificate  was  a  transfer  in 
the  books  and  the  surrender  of  a  previous  certificate,  if  any 
had  before  been  issued.  These  facts  are  wholly  extrinsic  and 
peculiarly  within  the  knowledge  of  the  agent  as  part  of  the 
special  duties  to  be  attended  to  by  him,  and  were  represented 
by  him  to  exist  by  the  certificate  itself.  Where  the  principal 
has  clothed  his  agent  with  power  to  do  an  act  upon  the  ex- 
istence of  some  extrinsic  fact  necessarily  and  peculiarly 
within  the  knowledge  of  the  agent,  and  of  the  existence  of 
which  the  act  of  executing  the  power  is  itself  a  representation, 
a  third  person  dealing  with  such  an  agent  in  entire  good 
faith,  pursuant  to  the  apparent  power,  may  rely  upon  the 
representation,  and  the  principal  is  estopped  from  denying 
its  truth  to  his  prejudice:"  34  K  Y.  78 ;  s.  c.  8  Hill,  262. 
The  stock  being  issued  beyond  the  charter  limit,  the  question 
arose  as  to  whether  the  stock  purporting  to  be  created  by  the 
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false  certificates  could  be  valid  stock.  "In  the  nature  of 
things  it  id  impossible.  A  corporation  with  a  fixed  capital 
divided  into  a  fixed  number  of  shares  can  have  no  power  of 
its  own  volition,  or  by  any  acts  of  its  officers  and  agents  to 
enlarge  its  capital  or  increase  the  number  of  shares  into  which 
it  is  divided.  The  supreme  legislative  power  of  the  State  can 
alone  confer  that  authority  and  remove  or  consent  to  the  re- 
moval of  restrictions  which  are  part  of  the  fundamental  law 
of  the  corporate  being ;  and  hence  every  attempt  of  the  cor- 
poration to  exert  such  a  power  before  it  is  conferred  by  any 
direct  and  express  action  of  its  officers  is  void ;  and  hence 
every  indirect  and  fraudulent  attempt  to  do  so  is  void."  The 
bona  fide  holders  of  the  fraudulent  certificates  were  adjudged 
to  be  entitled  to  indemnity.  This  decision  was  followed  in 
Bruff  V.  Maliy  86  N.  Y.  205,  which  was  also  a  case  of  fraudu- 
lent over-issue  by  the  officers  of  a  corporation.  The  Court 
Bay,  "a  joint  action  will  lie  against  the  principal  and  agent: 
Phelps  V.  Wart,  80  N.  Y.  78 ;  or  a  separate  action  against 
either :  Suydam  v.  Moore^  8  Barb.  858.  The  wrongful  act  is 
the  servant's,  in  fact,  the  principal's,  by  construction." 

In  Titus  V.  Great  West.  Turnpike  Co.,  5  Lans,  250 ;  s.  c.  61 
N.  Y.  280,  these  cases  were  re-affirmed.  "  A  corporation  is 
liable  for  money  advanced  to  the  treasurer  upon  certificates 
of  shares  of  stock  of  the  company,  signed  in  conformity  with 
such  resolutions,  issued  to  the  treasurer  himself,  although  the 
shares  were  in  fact  spurious  and  fraudulently  issued,  it  ap- 
pearing that  they  were  taken  by  the  plaintift*  in  good  faith." 
Also  in  The  People  ex  rel.  Jenkins  v.  Parker  Vein  Coal  Co.,  10 
How.  Pr.  551. 

In  Ilolbrook  v.  New  Jersey  Zinc  Co.,  57  N.  Y.  621,  the  lia- 
bility is  based  upon  the  doctrine  of  estoppel.  It  cannot  now 
be  denied  that  if  a  corporation,  having  power  to  issue  stock 
certificates,  does,  in  fact,  issue  such  a  certificate,  in  which  it 
affirms  that  a  designated  person  is  entitled  to  a  certain  number 
of  shares  of  stock,  it  thereby  holds  out  to  persons  who  may 
deal  in  good  faith  with  the  person  named  in  the  certificate 
that  he  is  an  owner  and  has  capacity  to  transfer  the  shares. 
This  does  not  rest  on  any  view  of  the  negotiability  of  stock, 
but  on  the  general  principle  appertaining  to  the  law  of  es- 
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toppel.  The  certificate  itself  must  be  regarded  as  a  continuous 
representation  of  the  ownership  of  the  holder ;  it  is  equivalent 
to  an  affirmative  answer  to  an  inquiry  made  at  the  office  of 
the  company. 

The  recent  c^ise  of  The  Manhattan  Beach  Co.  v.  Hamedj  in 
the  U.  S.  Circ.  Ct.  S.  Dist  N.  Y.,  May  8, 1886,  23  Blatch. 
494 ;  s.  c.  27  Fed.  Rep.  484,  sanctions  this  doctrine  oi  estoppel. 
"  The  purchaser  need  not  inquire  to  ascertain  whether  the  per* 
son  to  whom  a  certificate  has  been  issued  has  the  legal  title 
to  the  shares  when  such  title  is  only  transferable  upon  the 
books  of  the  corporation ;  it  is  their  duty  toward  every  per- 
son who  may  become  a  purchaser  upon  the  faith  of  a  certifi- 
cate, to  exercise  due  diligence  in  his  behalf.  Hence  it  follows 
that  if  by  their  negligence  or  even  by  their  own  malfeasance 
a  certificate  has  been  issued  by  agents  of  the  corporation 
whilst  acting  within  the  general  8COi)e  of  their  powers,  the 
purchaser  has  a  right  to  rely  upon  the  truth  of  the  recitals 
and  to  treat  them  as  the  formal  representations  of  the  corpo- 
ration made  by  those  who  are  entitled  to  speak  for  it  in  the 
particular  transaction."  But  the  Court  make  this  exception 
to  a  right  of  recovery,  which,  however,  was  unnecessary  to  a 
decision  of  the  case.  The  certificate  had  been  issued  in  the 
name  of  a  fictitious  person  ;  from  this  fact  the  learned  Judge 
reasons :  "  That  the  consequences  of  a  purchase  which  could 
not  have  been  consummated  without  the  forgery  or  fraud  of 
the  person  who  prepared  the  spurious  assignment  and  power 
of  attorney,  an  act  for  which  the  plaintiff  is  not  responsible, 
cannot  be  attributed  to  the  complainant."  The  damage  was 
caused  by  the  taking  of  the  certificate  and  not  from  its  is- 
suance. But  the  company  was  held  estopped  for  i)ermittiug 
a  transfer  of  the  certificate. 

There  have  been  repeated  adjudications  in  Pennsylvania 
also.  The  case  of  the  Batik  of  Kentuchj  v.  Schuylkill  Bank^ 
1  Pars.  Sel.  Eq.  180,  is  an  able  presentation  of  the  law  and 
philosophy  of  the  subject.  The  Schuylkill  Bank  was  the 
Philadelphia  agent  of  the  Bank  of  Kentucky,  to  make  trans- 
fers of  stock  and  issue  certificates  for  such  stock  as  was 
originalTy  subscribed  there.  The  cashier  of  the  Schuylkill 
Bank  illegally  issued  certificates,  under  the  authority  con- 
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ferred  on  his  bank,  beyond  the  limit  fixed  by  the  charter. 
The  Court  of  C!ommon  Pleas,  EiKO,  President,  delivering  the 
opinion,  held  that  the  obligation  to  surrender  the  old  certifi- 
cates was  not  a  limitation  on  the  power  of  permitting  trans- 
fers BO  far  as  respected  the  bank,  but  a  provision  intended  for 
the  security  of  the  bank,  and  that  it  was  not  true  that  the 
purchaser  of  the  stock  was  under  any  obligation  to  see  that 
such  surrender  was  made  by  the  seller.  ^  The  idea  that  the 
purchaser  of  stock  is  to  lose  the  property  he  has  honestly  paid 
for,  because  the  bank  has  not  done  its  duty  to  itself,  is  unrea- 
sonable to  the  last  degree."  The  bank  was  held  responsible, 
although  the  stock  had  been  issued  beyond  the  limit  fixed  in 
the  charter ;  bona  fide  holders  were  entitled  to  indemnity,  but 
not  to  become  stockholders. 

The  case  of  Willis  v.  Phila.  ^  D.  It.  Co.,  18  Phila.  84 ;  s.  c. 
6  W.  N.  C.  (Pa.)  461,  was  likewise  a  case  of  fraudulent  over- 
issue by  the  agents  of  the  corporation.  **  The  argument,  that 
to  hold,  that  the  president  and  treasurer  could  by  a  fraudu- 
lent over-issue,  bind  the  company  to  that  which  the  company 
was  powerless  to  perform,  might  be  unanswerable  if  the 
power  to  give  certificates  was  identical  with  the  power  to 
create  stock.  •  *  •  If  a  certificate  of  stock  is  not  a  nego- 
tiable instrument,  it  is  a  written  declaration  that  the  holder 
has  a  definite  share  in  the  capital  or  profits  of  the  concern, 
which  though  delivered  to  him  is  intended  for  circulation  and 
virtually  addressed  to  all  the  world,  and  third  parties  who 
are  misled  by  such  instruments  may  justly  require  that  the 
loss  shall  fall  on  the  corporation  and  not  on  them."  These 
cases  were  affirmed  in  PeopWs  Bank  v.  Kurtz,  99  Pa.  St.  846, 
where  the  facts  were  the  same.  The  Maryland  Court  has 
followed  these  decisions  to  their  fullest  extent.  In  Tome  v. 
Tlie  Parkersburg  Branch,  etc.,  39  Md.  36,  the  facts  were  these: 
By  the  by-laws  of  the  corporation,  and  from  mattera  appa- 
rent upon  the  face  of  the  certificates,  it  was  prescribed  that 
all  certificates  should  be  signed  by  the  president  and  treasurer 
and  the  corporate  seal  affixed.  A  certain  C.  was  the  transfer 
agent  and  treasurer  of  the  company,  and  kept  in  his  custody 
the  transfer  books  and  the  corporate  seal.  The  president, 
being  a  non-resident  and  absent  at  times,  signed  certain  blank 
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certificates  and  intrusted  them  to  C.  C.  fraudulently  and  for 
his  own  benefit  issued  certificates  of  stock,  some  with  the 
genuine  signature  of  the  president,  upon  others  it  w*as  allegeil 
the  signature  of  the  president  had  been  forged.  The  plaintifi' 
advanced  money  upon  certain  of  these  certificates,  issued  in 
the  name  of  the  lender  and  one  in  the  name  of  the  broker 
through  whom  the  loans  were  efiTected.  The  Court  had  no 
difficulty  as  to  the  genuine  certificates,  and  Alvet,  J.,  in  his 
dissenting  opinion,  says:  *^  These  prayers  maintain  that  if  the 
signature  of  the  president  to  the  certificates  be  genuine,  tlie 
fraud  of  the  transfer  agent  in  issuing  the  certificate  for  hid 
own  benefit,  and  not  that  of  the  company  under  the  facts 
stated,  the  plaintiflT  being  innocent,  does  not  aflfect  the  right 
of  the  holder  to  recover ;  and  of  this  I  think  there  should  be 
no  doubt"  While  the  Court  was  unanimous  upon  this 
branch  of  the  case,  Alvey,  J.,  and  Bartol,  C.  J.,  dissent 
from  the  view  taken  by  the  Court,  as  laid  down  in  the  thinl 
prayer,  which  was  substantially  that  even  if  the  signature  of 
the  president  should  be  found  to  be  forged,  still  the  plaintiff 
was  entitled  to  recover  if  the  certificates  were  forged  by  C, 
and  were  issued  by  him  from  the  defendant's  office,  and  were 
taken  by  the  plaintiflT  in  good  faith.  The  Court  say  that  "  it 
is  essential  to  public  welfare,  that  where  the  acts  of  acknow- 
ledged agents  are  accompanied  with  all  the  indicia  of  genuine- 
ness, and  are  issued  for  a  valuable  consideration,  the  principal 
should  be  responsible,  whether  the  indicia  are  true  or  not." 
They  cite  with  approval  the  doctrine  as  to  extraneous  facts, 
laid  down  in  North  River  Bavk  v.  Ay  mar.  They  disclaim 
any  intention  of  basing  their  judgment  upon  the  negligence 
displayed  by  the  corporate  officers,  and  say  that  independently 
of  that  aspect  of  the  case,  there  was  enough  in  the  facts  men- 
tioned in  the  prayers,  to  have  entitled  the  plaintifiT  to  recover : 
Id.  85--6.  Alvet,  J.,  in  dissenting,  says,  ^^  that  if  the  represen- 
tation of  the  transfer  agent  in  respect  to  the  signature  of  the 
president,  is  to  conclude  the  corporation,  then  his  representa- 
tion as  to  the  genuineness  of  the  seal  and  every  other  act  of 
authentication  must  equally  conclude ;  thus  rendering  nuga- 
tory all  the  checks  that  corporations  may  have  devised."  By 
reference  to  the  opinion  of  the  same  Judge,  delivered  in  the 
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case  of  the  Tr^^^^m  ML  R.  v.  Franklin  Bankj  60  Md.  86,  it  will 
be  seen  that  be  recognizes  the  wisdom  and  authority  of  the 
decision  of  Tome  v.  Parkersburg^  etc. 

In  the  case  of  the  Western  Md.  B.  v.  Franklin  Bank,  the  sig- 
natures of  the  president  and  treasurer  were  left  with  a  clerk, 
a  son  of  the  treasurer,  during  the  enforced  absence  of  these 
officials.  The  clerk  forged  the  name  of  the  treasurer  of  the 
Safe  Deposit  Company  to  the  receipt  for  coupons  which  was 
attached  to  the  funding  certificate  issued  by  the  company  and 
negotiated  them  with  persons  aware  of  the  fact  that  he  held 
the  i>ositl()n  of  clerk.  The  Court  say :  "  It  may  be  concede<l, 
and  was  doubtless  the  case,  that  the  agent  had  no  authority 
in  fact  to  issue  such  certificates  ;  he  had  no  real  authority  as 
between  himself  and  his  principal,  or  other  parties  conusant 
of  the  facts,  for  doing  the  particular  acts  complained  of.  But 
the  company,  by  its  own  act,  and  as  it  turned  out,  misplaced 
confidence,  placed  the  agent  in  a  position  to  do,  and  procure 
to  be  done,  tliat  class  and  description  of  acts  to  which  the 
particular  acts  in  question  belong ;  and  in  such  case,  where 
the  ])articular  acts  in  question  are  done  in  the  name  of  and 
apparently  on  behalf  of  the  principal,  the  latter  must  be  an- 
swerable to  innocent  parties  for  the  manner  in  which  the 
agent  has  conducted  himself  in  doing  the  business  confided  to 
him.  Upon  no  other  principle  could  the  public  venture  to 
deal  with  an  agent.  In  such  case  the  apparent  authority 
must  stand  as  and  for  the  real  authority."  They  held  fur- 
ther, ^^  that  no  distinction  should  be  made  w^here  parties  deal 
in  such  certificates  in  the  regular  course  of  business,  without 
ground  of  suspicion,  because  they  happen  to  be  in  the  hands 
of  a  jnirty  who  is  an  agent  of  the  company,  or  because  they 
hapi>en  to  represent  on  their  face  that  the  coupons  had  been 
deposited  by  such  person." 

The  same  question  which  was  involved  in  the  case  of  Tome 
V.  Parkersburg  Branch  B.  -fi.,  etc.,  arose  recently  in  England 
and  received  a  like  adjudication.  This  was  the  case  of  Slaw 
V.  Port  Philip  and  Colonial  Gold  Mining  Co.,  L.  R.  13  Q.  B. 
Div.  103.  The  secretary  of  the  company,  without  any  au- 
thority, afiixed  the  seal  of  the  company,  which  was  in  his 
custody,  to  certificates  of  stock,  and  either  himself  forged  the 
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signature  of  a  director,  or  procured  it  to  be  forged,  and  issued 
it  Stephen,  J.,  said,  '*  It  is  admitted  on  behalf  of  the  de- 
fendant that,  if  there  had  been  merely  a  false  issue  of  the  cer- 
tificates iu  the  absenceof  the  directors,  it  would  have  bound 
the  company.  But  it  is  contended  that  the  present  case  dif- 
fers from  these  because  the  director's  name  was  forged,  and 
that  the  secretary  carried  out  his  fraud  by  means  of  forgery. 
How  does  this  make  any  difference  ?  It  is  said  that  it  does 
so  because  no  decision  has  ever  yet  given  validity  to  a  forged 
document.  It  is  asserted  that  there  is  a  distinction  between 
forgery  and  other  fraud,  but  I  fail  to  see  that  it  is  so.  A  di- 
rector is  to  sign  every  certificate  and  certain  other  formali- 
ties are  to  be  observed.  These  formalities  had  in  the  present 
case  apparently  been  observed.  The  person  wlio  receives  the 
certificate  knows  whether  he  received  it  from  the  secretary, 
but  he  cannot  verify  the  due  observance  of  the  other  formali- 
ties. I  think  therefore  that  the  company  has  made  it  part 
of  the  duty  of  the  secretary  and  within  the  scope  of  his  au- 
thority to  warrant  the  genuineness  of  each  certificate  he  issues, 
and  that  the  plaintift*  in  this  case  is  entitled  to  our  judgment." 
This  case  is  also  cited  with  extended  comments  in  24  Ameri- 
can Law  Register,  90.  The  Supreme  Court  of  the  United 
States  has  laid  itself  open  to  criticism,  which  has  not  been 
long  in  forthcoming,  by  its  decision  of  the  case  of  Moores  v. 
Citizens'  National  Bank  of  Plquoy  111  U.  S.  156.  The  cashier 
of  the  bank  obtained  a  loan  of  money  from  the  plaintifiT  upon 
the  faith  of  a  certificate  of  stock  duly  signed  by  the  president 
and  cashier  of  the  bank  and  issued  in  the  name  of  the  plain- 
tifiT. The  certificate  contained  the  usnal  provision  that  the 
stock  was  transferable  only  on  the  books  of  the  bank,  in  per- 
son or  by  attorney,  on  the  surrender  of  this  certificate.  The 
Court,  by  most  refined  reasoning,  concluded  that  the  case  was 
distinguishable  from  such  cases  as  that  of  T\tU3  v.  Great  West 
Turnpike  Road^  61  N.  Y.  287,  by  the  circuinstancethat  in  that 
case  ^*  the  certificate  was  issued  in  the  name  of  the  person  who  as 
ofiiccr  of  the  corporation  had  issued  them  and  not  in  the  name 
of  the  person  to  whom  they  were  transferred.  That  having  dis- 
tinct notice  that  the  surrender  and  transferof  a  formercertificate 
were  pre-reqnisite  to  the  lawful  issue  of  a  new  one,  and  having 
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accepted  a  certificate  that  she  owned  etock  without  taking 
any  atepe  to  assure  herself  that  the  legal  pre-requisites  to  the 
validity  of  her  certificate,  which  were  to  be  fulfilled  by  the 
former  owner  and  not  by  the  bank,  had  been  complied  with, 
she  does  not,  as  against  the  bank,  stand  in  the  position  of  one 
who  receives  a  certificate  of  stock  from  the  proper  ofiicers 
without  notice  of  any  facts  impairing  its  validity."  This  case 
has  been  severely  criticised,  and,  it  seems,  with  much  reason, 
that  the  provision  in  the  by-laws  and  upon  the  face  of  the 
certificates  provided  solely  that  that  certificate  could  only  be 
transferred  upon  a  surrender  of  the  certificate,  and  did  not  re- 
fer to  prior  certificates :  Lowell  on  the  Transfer  of  Stocks^ 
§  112  (note).  In  this  connection  may  also  be  cited  the  case  of 
WesL  JUd.  R.  V.  Franklin  Bankj  supra^  and  the  language  of 
Taney,  C.  J.,  in  the  case  of  Lowry  v.  Commercial  and  Farmers* 
Bank :  Taney's  Decisions,  316.  *^  In  general,  a  party  must  be 
presumed  to  have  notice  of  everything  that  appears  upon  the 
face  of  the  instrument  under  which  he  claims  title.  But  a 
transfer  of  stock  cannot  in  this  respect  be  likened  to  an  ordi- 
nary conveyance  of  real  or  personal  property.  The  instrument 
transferring  the  title  is  not  delivered  to  the  party ;  the  laws 
require  it  to  be  written  on  the  books  of  the  bank  in  which 
the  stock  is  held;  the  party  to  whom  it  is  transferred  rarely, 
if  ever,  sees  the  entry  and  relies  altogether  upon  the  certificate 
of  the  proper  ofiScer  of  the  bank,  stating  that  he  is  entitled  to 
so  many  shares.  And  that  the  purchaser  need  not  look  beyond 
the  certificate,  or  examine  the  books  of  the  corporation  to 
ascertain  the  validity  of  the  transfer."  See  also  Salisbury 
Mills  V.  Townsend,  109  Mass.  116 ;  Taylor  on  Corp.  §  598. 

The  text-writers  have  formulated  the  principles  deducible 
from  these  cases  substantially  as  laid  down  in  2  Mor.  on  Corp. 
§  761.  ^*  A  bona  fide  purchaser  of  certificates  for  shares  in  a 
corporation,  issued  in  due  form  by  agents  of  the  company 
having  authority  to  issue  such  certificates  under  ordinary  cir- 
cumstances, can  compel  the  corporation  to  recognize  the  cer- 
tificate as  valid  and  accord  to  him  the  rights  of  a  shareholder, 
unless  the  creation  of  new  shares  is  prevented  by  some  legal 
prohibition ;  and  if  the  shares  which  the  certificate  purports 
to  represent  cannot  legally  be  created,  by  reason  of  some  legal 
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prohibition,  the  purchaser  is  entitled  to  recover  his  damages 
from  the  corporation  for  the  &lBe  representation  contained  in 
the  certificate :"  Taylor,  §  691 ;  Gook,  Law  of  Stocks,  §  293 ; 
Pollock  on  Contracts,  §  94.  Redfield  in  his  work  on  Rail- 
ways maintains  4;he  contrary  doctrine  and  follows  Mechanics^ 
Bank  v.  N.  Y.  ^  N.  H.  B.,  18  N.  T.  599,  as  does  Field  on 
C!orp.  §  144. 

It  is  a  general  rule  that  where  the  whole  amount  of  the 
corporate  stock  has  been  issued  and  the  corporation  becomes 
liable,  either  to  issue  certain  certificates  to  a  wronged  person 
or  pay  him  damages,  that  the  Court  having  no  authority  to 
direct  such  an  issue,  can  only  give  judgment  that  the  corpo- 
ration pay  damages :  Cook  on  Law  ot  Stocks,  etc.  §  284 ; 
People  ex  rd.  Jenkins  v.  Parker  Fern,  etc.  Cb.,  10  How.  Pr. 
551 ;  Finl/ey  Shoe  Co.  v.  KurtZy  34  Mich.  89.  Courts  have  no 
power,  by  mandate  or  decree,  or  in  any  other  manner,  to  effect 
an  increase  or  reduction  of  the  capital  stock :  Cook,  §  284 ; 
WiUiams  v.  Savage  Mfg  Co.,  3  Md.  Ch.  418 :  Baker  v.  Was- 
son,  59  Tex.  140 ;  Smith  et  al.  v.  N.  Am.  M.  Cb.,  1  Nev. 
423 ;  2  Mor.  §  683.  But  in  Massachusetts  a  rule  prevails  to 
the  effect  that  the  corporation  in  such  a  case  may  be  com* 
pelled  to  issue  the  stock,  and  to  prevent  an  illegal  over-issue 
it  must  purchase  an  equal  amount  of  shares  in  the  market : 
Boston,  etc.  Co.  v.  Richardson,  135  Mass.  473;  Machinists* 
National  Bank  v.  Field  et  al.,  126  Id.  345 ;  PhiU  v.  Taunton 
C.  M.  Co.  et  al.,  123  Id.  110  ;  Lowell  on  Transfer  of  Stocks, 
§116. 

The  injured  party  can  sue  the  directors  in  a  separate  action, 
if  they  knowingly  pledge  over-issued  stock:  National  Ex* 
change  Bank  v.  Sibley,  71  Ga.  726 ;  Ashbury  v.  Wataon,  54  Law 
T.  Rep.  30 ;  Bruff  v.  Mali,  36  K  Y.  200 ;  Cazeayx  v.  Mali, 
25  Barb.  578 ;  or  jointly  with  the  corporation,  or  the  corpo- 
ration in  a  separate  action :  Cook,  §  295. 

The  vendor  of  a  share  of  stock  impliedly  warrants  that  the 
same  is  issued  by  the  duly  constituted  officers  of  the  company, 
and  is  sealed  with  the  genuine  seal  of  the  corporation ;  but  he 
does  not  impliedly  warrant  that  such  shares  have  not  been 
fraudulently  issued  by  the  officers  in  e^^cess  of  the  charter 
limit    If  this  prove  to  be  the  case,  the  vendee  has  no  recourse 
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against  him :  Peoplc^s  Bank  v.  KurtZy  99  Pa.  St.  846  ;  Cook, 
§  296 ;  Mor.  §  761 ;  State  v.  North  La.  R.,  84  La.  An.  947 ; 
Seltzer  v.  31ali,  41  N.  Y.  619. 

The  measure  of  damages  is  the  market  valne  of  the  stock 
at  the  date  of  demand  by  the  holder  for  a  transfer,  or  if  no 
demand  were  made,  at  the  date  of  filing  the  bill,  subject  to 
such  lien  as  would  properly  have  attached  to  genuine  stock 
under  similar  conditions :  In  re  Bahia  ^  San  Francisco  77.,  L. 
R.  8  Q.  B.  595  ;  The  Phila.  &  Darby  R.  Cases,  18  Phila.  44 ; 
99  Pa.  St.  844,  518.  Consequently,  when  certificates  of  stock 
contain  apparently  all  the  essentials  of  genuineness,  a  bona 
Jide  holder  of  such  certificates  has  a  claim  to  recognition  as  a 
stockholder,  if  such  stock  can  legally  be  issued,  or  to  indemnity 
if  this  cannot  be  done ;  the  fact  of  forgery  does  not  extinguish 
such  right  when  it  has  been  perpetrated  by  or  at  the  instance 
of  the  officer  placed  in  authority  by  the  corporation  and  in- 
trusted with  the  custody  of  its  stock-books  and  held  out  by 
the  company,  in  the  language  of  the  Court,  in  the  case  of  B. 
^  0.  R.  R.  V.  Wilkens,  44  Md.  28-9,  **  as  the  source  of  infor- 
mation on  the  subject."  But  there  may  be  two  exceptions  to 
this  general  proposition :  (1)  The  dictum  of  Wallace,  J., 
in  Manhattan  Beach  Co.  v.  Harned^  U.  S.  Cir.  Ct.  8.  Dist.  N. 
Y.,  May  10, 1886,  23  Blatch.  494,  that  where  a  certificate  is 
issued  in  the  name  of  a  fictitious  person  there  can  be  no  re- 
covery, unless  a  transfer  has  been  cfiTected  upon  the  company's 
books ;  (2)  That  laid  down  by  the  Supreme  Court  in  Moores 
V.  The  Citizens^  Banky  etc,^  111  U.  8.  156,  that  one  dealing 
with  the  transfer  agent  of  the  company  and  receiving  a  certi- 
ficate in  his  (the  transferee's)  name,  does  not  stand  in  the 
position  of  a  bona  fide  holder  without  notice. 

What  are  the  consequences  of  the  increase  of  capital  stock 
by  a  corporation  acting  directly  as  a  body  or  through  its 
agents,  who  openly  and  under  color  of  authority  make  such 
increase;  such  issuance  being  in  excess  of  the  corporate 
powers  or  in  an  unauthorized  manner. 

There  is  a  well-defined  distinction  drawn  by  the  Courts  and 
text-writers  between  an  irregular  increase  and  the  over-issue 
of  capital  stock.  Cook,  in  his  recent  work  on  the  Law  of 
Stocks  and  Stockholders,  lays  down  the  proposition  that  ^^  where 
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the  fall  capital  stock  of  a  corporation  has  been  issned  and 
there  is  no  charter,  or  statutory  provision  authorizing  an  in- 
crease of  the  stock,  it  is  clear  that  any  issue  of  stock  in  ex- 
cess of  the  capital  is  not  a  legitimate  increase  of  the  capital 
stock.  It  is  unauthorized  and  illegal,  and  it  is  termed  in  law 
an  over-issue  of  stock.  There  is  a  clear  distinction  between 
over-issued  stock  and  an  irregular  increase  of  stock.  The 
former  exists  when  it  is  made,  although  no  increase  of  the 
stock  is  authorized  by  the  charter  or  by  statute.  The  latter 
occurs  when  there  is  a  statutory  or  charter  provision  authoriz- 
ing an  increase  of  the  stock,  but  the  formalities  prescribed  for 
making  the  increase  have  not  been  strictly  complied  with. 
Over-issued  stock  is  void,  while  an  irregular  increase  of  stock 
is  merely  voidable."    Cook,  §  291. 

In  the  following  section  the  same  author  says  that  over- 
issued stock  is  wholly  void,  whether  it  be  the  result  of  acci- 
dent, mistake,  or  want  of  knowledge,  or  it  be  due  to  fraud 
and  substantial  wrongdoing.  The  animus  or  intent  of  the 
parties  is  not  material.  80  rigid  and  well  established  is  this 
rule  that  not  even  a  bonajide  holder  of  such  stock  can  give  to 
it  any  validity  or  vitality.    It  is  void :  §  292. 

Morawetz,  against  his  inclination,  is  forced  to  acknowledge 
this  distinction ;  he  r^rets  that  a  distinction  should  be  made 
between  defado  corporations  and  shares  issued  de  facto  with- 
out authority.  **  Two  rules,  however,  seem  to  be  well  estab- 
lished in  the  United  States  by  force  of  the  actual  decisions : 
(1)  If  a  corporation  has  no  legal  right  to  increase  the  amount 
of  its  capital  stock  upon  any  terms,  shares  created  in  excess 
of  the  amount  authorized  by  the  charter  or  law  under  which 
the  corporation  was  organized  will  be  treated  by  the  Courts 
as  null  and  void.  (2)  If  a  corporation  is  authorized  by  law  to 
increase  its  capital  stock  upon  complying  with  certain  pre- 
scribed forms  and  conditions,  and  the  corporation  or  its  agents 
appear  to  have  endeavored  to  comply  with  the  prescribed 
forms  or  conditions,  and  have  in  fact  increased  the  company's 
capital  stock  by  issuing  new  shares  on  the  assumption  that  the 
legal  right  to  increase  the  capital  stock  had  been  acquired, 
and  if  the  holder  of  such  new  shares  has  acted  as  a  share- 
holder and  enjoyed  the  rights  of  a  shareholder,  then  the  crea* 
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tion  of  Bach  new  shares  wiU  be  recognized  by  the  C!onrt8  and 
giTcn  effect  according  to  the  intention  of  the  parties,  although 
the  statntoiy  forms  or  conditions  were  not  complied  with, 
and  no  legal  rights  to  create  the  new  shares  were  in  fact  ob- 
tained :"  2  Mor.  §  768.  To  the  same  effect,  Taylor,  §  541 ; 
Boone,  §  114 ;  Waterman  (1888),  §§  190,  208. 

The  first  of  these  rales  rests  upon  the  ground  that  the 
creation  of  shares  in  a  corporation  without  legislative  au- 
thority is  prohibited  by  the  common  law,  and  that  the  con- 
tracts of  membership  represented  by  shares  created  in  viola- 
tion of  the  common-law  prohibition  will  not  be  recognized 
and  enforced  by  the  C!ourt8 :  2  Mor.  §  764.  Over^issued  stock 
is  void  by  reason  of  its  being  ultra  vires^  the  corporation 
being  prohibited  by  the  common  law,  and  contrary  to  public 
policy.  **  The  term  ultra  vires^  whether  with  strict  propriety 
or  not,  is  used  in  different  senses.  An  Act  is  said  to  be  uUra 
vires  when  it  is  not  within  the  scope  of  the  corporation  to 
perform  it  under  any  circumstances,  or  for  any  purpose.  An 
Act  is  also  sometimes  said  to  be  ultra  vires  with  reference  to 
the  rights  of  certain  parties,  when  the  corporation  is  not  au- 
thorized to  perform  it  without  their  consent ;  or  with  refe- 
rence to  some  specific  purpose,  when  it  is  not  authorized  to 
perfonn  it  for  that  purpose,  although  fully  within  the  scope 
of  the  general  powers  of  the  corporation,  with  the  consent 
of  the  parties  interested,  for  some  other  puipose.  And  the 
rights  of  strangers  dealing  with  the  corporation  may  vary 
according  as  the  act  is  ultra  vires  in  one  or  the  other  of  these 
senses.  When  an  Act  is  ultra  vires  in  the  first  sense  men- 
tioned, it  is  generally,  if  not  always,  void  in  totOy  and  the  cor- 
poration may  avail  itself  of  the  plea.  But  when  it  b  ultra 
vires  in  the  second  sense,  the  right  of  the  corporation  to  avail 
itself  of  the  plea  will  depend  upon  the  circumstances  of  the 
case :"  Bissdl  v.  McL  ^  Southern  R.,  22  N.  Y.  262-289 ;  Mi- 
ners' Ditch  Co.  V.  Zellerbachy  87  Cal.  578. 

In  this  connection  it  may  be  stated,  that  when  the  company 
is  organized  under  a  general  incorporation  law,  the  act  itself 
generally  provides  that  the  amount  of  the  capital  stock  be 
fixed  and  specified  in  the  articles  of  association.    This  pre- 
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scribes  and  limits  the  aiDoant  of  stock  as  fally  as  though  it 
had  been  fixed  by  a  special  charter :  CJook,  §  279. 

A  corporation  has  no  implied  power  to  vary  the  amount  of 
its  capital  stock  as  originally  fixed ;  and  every  attempt  of  the 
corporation  to  exert  such  power  before  it  is  conferred,  by  any 
direct  or  express  act  of  its  officers,  is  void :  Boone,  §  114 ; 
N.  Y.  ^  N.  H.  jB.  v.  Schuyler,  84  N.  T.  80 ;  Curry  v.  ScotU 
54  Pa.  St  270 ;  Wood  v.  Dummer,  8  Mason,  808 ;  Bailicay  v. 
AUerton,  18  Wall.  288 ;  SaUmj  etc.  v.  Ropes,  6  Pick.  28 ;  2  Mor. 
§  484 ;  Taylor,  §  188 ;  Smith  v.  Goldsworthy,  4  Q.  B.  480 ; 
Smith  V.  Am.  Co.,  1  Nev.  428. 

That  corporations  have  not  an  implied  power  to  effect 
changes  in  the  amount  and  number  of  capital  stock  seems  to 
be  settled  law:  Green's  Brice  (2d  ed.),  158;  Thompson  on 
Liab.  of  Stockholders,  $  115 ;  Lathrop  ▼.  Kneeland,  46  Barb. 
482 ;  MutU4d  Life  Ins.  v.  McKelway,  12  N.  J.  Eq.  188. 

In  the  case  of  Seignouret  v.  Home  Ins.  Co.,  U.  S.  Circ  Ct 
K  Dist  La.,  July  2, 1885,  24  Fed.  Rep.  882,  which  was  a 
suit  to  restrain  the  company  from  reducing  its  capital  stock, 
it  was  held  that  a  provision,  for  the  better  conduct  and  man- 
agement of  the  affiiirs  of  the  company,  for  a  special  general 
meeting  called  for  the  purpose  from  time  to  time  to  amend, 
alter  or  annul,  either  wholly  or  in  part,  all  or  any  clauses  of 
said  deed,  or  of  the  existing  regulations  and  provisions  of  the 
company,  did  not  authorize  a  reduction  of  the  number  and 
value  of  the  shares  of  the  company.  The  power  to  dissolve 
does  not  carry  with  it  the  power  to  change  the  capital  stock, 
which  was  substantially  forming  a  new  corporation.  Also, 
DroUwich  Co.  v.  Curzon,  L.  R.  8  Ex.  85 ;  In  re  JEbbw.  etc.  Co.^ 
L-  R.  4  Ch.  Div.  827 ;  In  re  Financial  Cb.,  L.  R.  2  Ch.  App! 
714 ;  Society  v.  Abbott,  2  Beav.  559.  If  a  corporation  is  cre- 
ated with  a  fund  limited  by  the  Act,  it  cannot  enlarge  or  di- 
minish that  fund,  but  by  license  from  the  L^slature,  and  if 
the  capital  stock  is  parcelled  out  into  a  fixed  number  of 
shares,  this  number  cannot  be  changed  by  the  corporation 
itself:  Salem,  etc.  v.  Ropes,  6  Pick.  82 ;  Oldtown  Road  v.  Vea- 
zie,  89  Me.  521 ;  1  Dane's  Abr.  C.  22,  A.  1. 

A  number  of  cases  representing  the  different  phases  of  this 
question  have  been  before  the  Supreme  Court  of  the  United 
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States,  for  adjudication.  In  the  case  of  Chubb  v.  Upion^  95  U. 
S.  667-8,  upon  the  trial  Chubb  had  objected  to  the  produc- 
tion in  evidence  of  the  proceedings  by  which  the  company 
increased  its  stock,  upon  the  ground  of  their  alleged  irregu- 
larities, aud  of  informalities  in  the  papers  filed  in  the  public 
offices.  The  Court  said,  **  It  is  settled  by  the  decisions  of  the 
Courts  of  the  United  States  and  by  the  decisions  of  many  of 
the  State  Courts,  that  one  who  contracts  with  an  acting  cor- 
poration cannot  defend  himself  against  a  claim  on  such  con- 
tract, in  a  suit  by  the  corporation,  by  alleging  the  irregularity 
of  its  organization.  The  same  principle  applies  to  the  case 
of  a  subscription  to  the  capital  stock,  in  an  organization 
which  has  attempted  irregularly  to  create  itself  into  a  corpo- 
ration, and  has  acted  as  such.  The  rule  applies  to  increasing 
the  stock  of  the  corporation,  when  the  question  arises  upon 
paying  a  subscription  for  stock  forming  a  part  of  such  in- 
crease. The  duty  and  necessity  of  peribrming  the  contract 
of  subscription  are  the  same  as  in  the  case  of  an  original 
stockholder.  The  statute  of  Illinois  authorizing  an  increase 
of  the  capital  stock,  papers  were  filed  under  the  law  for  that 
purpose,  which  were  examined  by  the  Attomey-Oeneral,  and 
certified  to  be  in  due  form;  and  the  company  proceeded  to 
issue  its  stock  upon  that  theory.  The  defendant  became  a 
subscriber  and  attended  meetings.  It  is  idle  to  deny  that  this 
was  the  case  of  an  organization  which  claimed  to  have  taken 
and  apparently  supposed  it  had  taken,  the  measures  required 
by  law  to  complete  its  increase  of  capital.  It  acted  as  such, 
and  the  defendant,  by  receiving  his  certificate  of  stock,  en- 
tered into  engagements  with  it  as  such.  K  it  be  conceded 
that  its  increased  stock  be  but  de  facto^  and  that  it  could  have 
been  annulled  or  suppressed  by  the  action  of  the  Attorney- 
General  as  acting  under  an  irregular  organization,  the  defen- 
dant derives  no  aid  from  the  admission.  The  cases  cited  are 
clear  to  the  point  that  he  cannot  make  the  objection,  but 
must  perform  the  engagements  he  has  made."  In  the  case  of 
Palliimn  v.  Upton^  96  U.  S.  328,  the  Court  say,  "  whether  the 
corporate  stock  had  been  properly  increased,  was  a  question 
the  State  only  could  raise."  To  the  same  effect  see  Upton  v. 
Hansbrough^  3  Biss.  421 ;  Upton  v.  Hamhorn^  Id.  417 ;  Upton 
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v.  JackscTiy  1  FlippiD,  418 ;  Upton  v.  JVibilcoek^  91  XT.  8.  45 ; 
Thompeon  on  Liab.  of  Btockholdera,  §  410. 

The  case  of  Secvitt  v.  Thayer^  106  U.  8. 148,  oontains  a  re- 
view of  the  law  on  this  subject.    The  Fort  Scott  C!o.  was  or- 
ganized under  the  general  incorporation  law  of  Kansas,  which, 
therefore,  with  its  articles  of  incorporation,  constituted  its 
charter.    By  these  articles  the  original  stock  of  the  company 
was  fixed  at  $100,000 ;  ch.  23,  §  14,  of  the  statutes  of  Kansas 
provides  ^that  any  corporation  may   increase  its   capital 
stock  to  any  amount  not  exceeding  double  the  amount  of  its 
authorized  capital."  *^  The  second  issue  increased  the  stock  to 
$200,000,  which  was  the  limit  prescribed  by  the  charter.    The 
question,  therefore,  is  whether  the  stock  of  the  third  and 
fourth  issues,  by  which  the  aggregate  amount  was  raised  to 
$400,000,  is  or  is  not  void.    To  decide  that  the  holders  of 
stock  issued  ultra  trires  have  the  same  rights  as  the  holders  of 
authorized  stock  is  to  ignore  and  override  the  limitations  and 
prohibitions  of  the  charter.    We  think  it  follows  that  if  the 
holders  of  such  spurious  stock  have  none  of  the  rights,  they 
can  be  subjected  to  none  of  the  liabilities  of  a  holder  of  genu- 
ine stock.    His  contract  to  pay  for  spurious  stocK  is  without 
consideration  and  cannot  be  enforced.    It  is  insisted  that  the 
defendants,  having  attended,  by  proxy,  the  meetings  at  which 
the  increase  of  the  stock  beyond  the  limit  imposed  by  law  was 
voted  for,  and  having  received  the  certificates  for  the  stock 
thus  voted  for,  and  after  such  increase  the  company  by  its 
agents  having  held  itself  out  as  possessing  a  capital  of 
$400,000  and  invited  and  obtained  credit  on  the  faith  of  such 
representation,  he  is  now  estopped  from  denying  the  validity 
of  the  stock  and  his  obligation  to  pay  for  it  in  full.    We 
think  that  he  is  not  estopped  to  set  up  the  nullity  of  the  un- 
authorized stock.    It  is  true  that  it  has  been  held  by  this 
Court  that  a  stockholder  cannot  set  up  informalities  in  the 
issue  of  the  stock  which  the  corporation  had  the  power  to 
create.    But  these  were  cases  where  the  increase  of  the  stock 
was  authorized  by  law.    The  increase  itself  was  legal  and 
within  the  power  of  the  corporation,  but  these  were  simply 
informalities  in  the  steps  taken  to  efiTect  the  increase.    A  dis- 
tinction must  be  made  between  shares  which  the  company  had 
no  power  to  issue  and  shares  which  the  company  had  power 
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to  issue,  although  not  in  the  manner  in  which  or  u(>on  the 
terms  upon  which  they  have  been  issued.  The  holders  of  the 
shares  which  the  company  had  no  power  to  issue  in  truth  had 
nothing  at  all,  and  are  not  contributors"  (citing  2  Lindley 
on  Part.  138).  The  case  of  Stace  and  Worth  is  cited  with  ap- 
proval ;  that  was  a  case  of  illegal  consolidation  of  two  corpo- 
rations ;  two  holders  of  stock  of  the  consolidated  company  ap- 
plied to  have  their  names  taken  from  the  list  of  contributors 
upon  the  winding  up  of  the  company.  The  Vice-chancellor 
said  this  was  a  void  agreement  with  a  void  acting  upon  it,  a 
void  recognition  and  a  void  ratification  by  the  acts  which  have 
been  mentioned.  It  comes  to  an  aggregate  of  nothings,  and 
that  aggregate  of  nothings  is  all  that  there  is  to  fix  those  gen- 
tlemen on  the  list  of  stockholders.  Upon  the  principles  stated 
in  these  authorities  we  are  of  opinion  that  the  defendant  is 
not  estopped  by  any  acts  of  his  to  assert  the  invalidity  of  the 
stock  issued  in  excess  of  the  limit  authorized  by  the  charter 
and  to  deny  his  liability  thereon.  Nor  is  he  estopped  by  the 
acts  of  the  agents  of  the  company.  The  officers  of  the  com- 
pany had  no  authority  to  make  these  representations,  and  the 
public  has  no  right  to  trust  them.  Persons  dealing  with  the 
managers  of  a  corporation  must  take  notice  of  the  limitations 
imposed  upon  their  authority  by  the  act  of  incorporation. 
The  laws  secured  to  the  public  and  the  creditors  an  infallible 
mode  of  ascertaining  the  real  capital  of  the  company.  They 
were  bound  to  know  that  the  law  permitted  no  such  increase 
of  its  capital  stock  as  the  company  had  attempted  to  make, 
and  that  any  representation  that  it  had  been  made  was  false. 
A  creditor  who  has  been  defrauded  by  misrepresentations  of 
the  real  capital  of  the  company  has  his  remedy  in  an  action 
of  tort  against  all  who  participated  in  the  fraud.  Gray  and 
Field,  JJ.,  dissented. 

These  cases  are  contrasted  in  the  case  of  Veeder  v.  Mudgett, 
95  N.  Y.  810.  In  this  case  the  meeting  at  which  the  stock  was 
increased  was  not  formally  called,  nor  was  the  certificate  of  the 
increase  of  capital  made  and  filed  as  prescribed  by  statute. 
The  stock  was  all  issued  to  stockholders  who  had  voted  for 
the  increase  and  who  subsequently  received  dividends  thereon. 
The  Court  held  them  estopped,  citing  EcUon  v.  AspimtaU^ 
19  N.  Y.  119 ;  Aspimvall  v.  Sacchi,  57  Id.  331 ;  Bufalo  ^ 
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Albany  J2.  t.  Cari/y  26  Id.  75  ;  Kent  v.  Quicksilver^  etc.  Cb.,  78 
Id.  159,  and  SheUon  v.  Eiehenmyer^  90  Id.  618,  in  Btipport 
Distinguiahing  this  case  from  that  of  ScoviU  v.  Thayer ^  they 
say,  **  But  where,  as  in  the  present  case,  the  abstract  power 
did  exist,  and  there  was  a  way  in  which  the  increase  coald 
lawfully  be  made,  and  the  creditors  oonld  without  fault 
believe  that  this  increase  had  been  lawfully  effected  and  the 
necessary  steps  had  been  taken,  then  the  doctrine  of  estoppel 
may  apply  and  the  increased  stock  be  deemed  valid  as  against 
the  creditors  who  have  acted  upon  the  faith  of  such  increase. 
We  must  therefore  treat  the  increase  as  lawful  and  precisely 
as  if  the  needed  preliminary  steps  had  in  truth  been  taken." 

In  the  case  of  The  Grangers*  Life  Ins.  Co.  v.  Kamper,  78 
Ala.  825,  the  Court  say  that  ^^  this  case,  like  that  of  ScoviU 
Y.  ThayeTj  the  attempt  to  increase  the  stock  of  the  company 
beyond  the  limit  fixed  by  its  charter  was  uUra  vires.  The 
stock  itself  was  therefore  void.  It  conferred  on  the  holder 
no  rights,  and  subjected  them  to  no  liability." 

Again,  in  the  recent  case  of  iW  v.  TTie  West  Ihint  Butter, 
etc.  Assn.,  U.  8.  Circ.  Ct  Dist.  Neb.,  March  28, 1887,  80  Fed. 
Bep.  518,  the  formalities  required  by  the  statutes  of  Nebraska, 
with  respect  to  an  increase  of  the  capital  stock,  were  not  com- 
plied with.  The  Court  say :  ^^One  other  matter  is  suggested, 
and  that  is,  the  illegality  of  the  increase  of  stock  from 
$25,000  to  $250,000,  and  the  limitations,  both  in  the  charter 
of  the  company  and  the  statutes  of  Nebraska,  against  the 
amount  of  the  indebtedness.  The  complainants  hold  only 
stock  which  was  thus  irregularly  issued,  and  I  do  not  think 
it  lies  in  their  mouth— or,  indeed,  in  the  mouth  of  any  of  the 
original  stockholders,  cognizant  of  the  &ct  and  assenting 
thereto — to  question  the  liability  of  the  corporation  for  the 
entire  debt  created  in  favor  of  the  Middleton  Bank.  No  man 
can  plead  his  own  wrong  to  defeat  an  honest  debt :  Kansas 
City  Hotel  v.  Harris,  51  Mo.  464 ;  Clark  v.  TTioma.?,  84  Ohio 
St,  46 ;  Kent  v.  Quicksilver,  etc.  Co.,  78  N.  Y.  180 ;  Story's  Eq. 
Jur.  §  1589,  are  authorities  also  sustaining  the  liability  of 
holders  of  irregularly  increased  stock :  JPullman  v.  Upton,  96 
[J.  S.  328,  that  of  a  transferee  of  such  stock,  although  he  may 
have  taken  such  shares  as  collateral ;  and  Kansas  City  Hotel 
V.  Hunt,  bl  Mo.  126,  that  of  a  subscriber  subsequent  to  the 
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issue  of  the  stock ;  but  the  Court  say  that  the  mere  subscrip- 
tion, without  any  payment  thereon,  or  any  other  act  of  recog- 
nition, will  not  bind  the  defendant  When  a  subscriber  has 
done  nothing  by  which  he  may  be  held  estopped,  he  may 
decline  to  receive  stock  improperly  issued,  and  may  be  in  a 
position  to  defend  in  a  suit  brought  to  enforce  his  subscription 
to  it :  Sturges  v.  Stetson,  U.  S.  Circ.  Ct.  S.  Dist.  Ohio,  1858, 1 
Bias.  246 ;  Taylor,  §  541.  Assent  may  be  shown  as  conclu- 
sively by  acquiescence  as  by  a  formal  vote ;  Lawe's  Case,  1 
DeG.,  J.  k  8. 504 ;  Payson  v.  Stoever,  2  Dill.  428 ;  Cook,  §  285. 

Morawetz,  on  the  other  hand,  denies  that  it  is  founded 
upon  estoppel.  In  most  of  the  cases  in  which  the  rule  was 
applied,  the  failure  to  comply  with  the  statutory  condition, 
prccedejit  to  the  right  of  issuing  the  shares,  was  a  matter  of 
public  record  of  which  the  parties  were  bound  to  take  notice. 
Moreover,  the  rule  has  been  applied  in  favor  of  the  corpora- 
tion and  of  the  parties  who  participated  in  the  violation  of 
the  law :  2  Mor.  §  764. 

When  the  power  is  given  to  increase  or  decrease  the  capital 
stock  or  the  number  of  shares  into  which  it  is  divided,  the 
mode  of  proceeding  indicated  by  the  statute  or  articles  of 
association  must  be  substantially  adhered  to :  Taylor,  §  133 ; 
Spring  Co.  v.  KnowUon,  103  U.  S.  49;  KnowUon  v.  Congress 
Spring  Co.,  57  K  Y.  518. 

Over-issued  stock  may,  however,  it  seems,  be  legalized  by 
a  subsequent  legal  increase  of  the  capital  stock :  SexceWs  Case^ 
L.  R.  3  Ch.  Ap.  131 ;  N.Y.^  N.  H.  R.  S.  Co.  v.  Schuyler,  34 
X.  Y.  56-7 ;  Cook,  §  292.  In  OUr  v.  Balto.  ^  Sandallstoicn  i?., 
41  Md.  583,  this  state  of  facts  was  presented  to  the  Court. 
The  company  had  obtained  subscriptions  for  stock  beyoud 
the  limit  fixed  by  its  charter,  and  upon  suit,  to  recover  Oler's 
subscription,  it  was  met  with  the  defence  that  the  taking  of 
subscriptions  beyond  the  prescribed  amount  released  him. 
The  Court  held,  ^Hhat  if  he  had  been  a  subscriber  for  the 
additional  unauthorized  shares,  there  could  be  no  recovery 
against  him ;  but  that  being  one  of  the  earliest  subscribers, 
and  there  being  stock  not  issued,  he  was  liable." 

In  Merrill  v.  Reaver,  50  la.  404,  it  was  decided,  that  the 
corporation  has  illegally  increased  its  stock,  is  no  defence  to 
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a  note  giyen  for  a  sabecription,  when  it  is  not  alleged  that  the 
illegal  cannot  be  dUtingaished  from  the  legal  stock. 

Upon  inyeatigation,  it  is  apparent  that  the  validity  of 
irregularly  iseaed  stock  is  based  upon  its  analogy  to  the  case 
of  a  de  facto  corporation :  Chubb  v.  Upion^  95  U.  8.  667-8 ; 
Scovell  V.  Thayer^  105  Id.  143.  The  question  of  irregularly 
issued  stock  has  not  yet  been  presented  to  the  Maryland 
Courts,  and  their  decision  cannot  be  anticipated  with  any 
degree  of  confidence.  Maryland  reports  almost  alone  present 
cases  where  defects  of  incorporation  apparent  upon  the  face 
of  the  certificate  of  incorporation  have  prevented  the  recog- 
nition of  bodies  so  organized  as  corporations  de  facto.  The 
case  of  Boj/ce  v.  Ti^usteea^  etc.  of  the  M.  K  Churchy  46  Md.  859, 
was  a  suit  against  the  church,  to  which  it  set  up  its  own  inca- 
pacity as  a  defence :  the  Court  say,  *^  The  statute  law  of  the 
State  expressly  requiring  certain  prescribed  acts  to  be  done  to 
constitute  a  corporation,  to  permit  parties  indirectly,  or  upon 
the  principle  of  estoppel,  virtually  to  create  a  corporation  for 
any  purpose,  or  to  have  acts  so  construed,  would  be  in  mani- 
fest opposition  to  the  statute  law,  and  clearly  against  its 
policy,  and  justified  upon  no  sound  principle  in  the  adminis- 
tration of  justice,"  and  held  the  church  not  to  be  estopped. 
That  the  weight  of  authority  is  overwhelmingly  the  other 
way,  see  Taylor  on  Corp.  §  146  et  seq.  ;  Thompson,  §  410  et 
seq. ;  Mor.  §§  736-761.  The  Maryland  Court  applied  the 
same  rule  in  the  case  of  JPranklin  Fire  Ins.  Co.  v.  Hart^  31 
Md.  59 ;  Orape  Sugar^  etc.  Co.  v.  SmcM^  40  Id.  895.  The 
Courts  have  based  their  decisions  as  to  the  validity  of  stock 
irregularly  increased,  upon  the  responsibility  of  defado  cor- 
porations, and  whether  the  Maryland  Court  will  follow  the 
analogy  set  by  its  own  judgments  cannot  be  forecast  The 
statutes  as  clearly  provide  in  this  case,  as  in  the  case  of  the 
original  incorporation  of  a  company,  that  the  capital  stock 
may  be  increased  or  diminished  by  complying  with  the  pro- 
visions of  the  following  sections,  which  prescribe  the  nature 
of  the  notice  and  the  character  and  form  of  the  certificate 
to  be  recorded. 

Lewis  Putzsl. 

Baltimore. 
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Supreme  Court  of  Wisconsin. 

STATE  V.  RYAN. 

A  Btatnte  prorlding  that  "any  penon  charged  •  •  •  with  being  an  inebri- 
ate, habitual  or  common  drunkard,  shall  be  arrested  and  brought  before  a 
Judge  of  a  Court  of  Record  for  trial ;  *  *  *  and  if  convicted  •  •  •  shall  be 
sentenced  to  confinement  in  any  inebriate  or  insane  asylum  in  this  State ;  •  *  • 
provided  that  some  relative  or  friend  •  •  •  shall  execute  a  bond  conditioned 
that  he  will  pay  for  the  support  of  such  inebriate  *  •  •  during  his  confine- 
ment," is  in  violation  of  the  Constitution  of  the  United  States,  Amend.,  Art. 
14,  §  1,  which  declares  that  no  State  shall  **  deprive  any  person  of  *  *  * 
liberty,  *  *  *  without  due  process  of  law  ;*'  nor  ''deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws." 

Original  proceeding  by  certiorari. 

Austin^  Runkd  ^  Austin^  for  relator. 
Jenkins^  Winkler  ^  Smithy  for  respondent 

February  28, 1888. 

Cassoday,  J.  The  relator's  right  to  a  discharge  depends 
upon  the  validity  of  chapter  194,  Laws  of  1887,  under  which 
he  was  arrested,  tried,  convicted,  and  sentenced  to  confine- 
ment for  the  period  of  two  years.  This  Act  is  certainly  anom- 
alous. It  is  entitled  ^^  An  Act  relating  to  inebriates  and 
habitual  drunkards."  The  language  of  the  Act,  however, 
leaves  it  somewhat  doubtful  whether  it  should  be  regarded  as 
penal  or  paternal.  If  it  is  to  be  regarded  as  penal,  then  its 
validity  would  seem  to  turn  on  widely  different  considerations 
than  if  it  were  paternal ;  and  if  it  is  to  be  regarded  as  pater- 
nal, then  its  validity  would  seem  to  turn  upon  widely  differ- 
ent considerations  than  if  it  were  penal.  It  reads :  "  Any 
person  who  shall  be  charged  upon  the  complaint  of  another 
with  b^ing  an  inebriate,  habitual  or  common  drunkard,  shall 
be  arrested  and  brought  before  a  Judge  of  a  Court  of  Record 
for  trial  in  the  same  manner  that  offenders  may  be  arrested 
and  brought  to  trial  before  a  justice  of  the  peace ;  and  if  he 
shall  be  convicted  of  being  an  inebriate,  habitual  or  common 
drunkard,  he  shall  be  sentenced  to  imprisonment  or  confine- 
ment in  any  inebriate  or  insane  asylum  in  this  State,  for  a 
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period  not  exceeding  two  years,  nor  lesa  than  three  months ; 
provided,  however,  that  before  such  sentence  some  relative  or 
friend  of  such  inebriate,  habitual  or  common  dmnkard,  shall 
execate  a  bond  in  the  sum  of  f  1000,  with  safficient  surety,  to 
be  approved  by  such  Judge,  to  the  State  of  Wisconsin,  condi- 
tioned that  he  will  pay  for  the  support  and  treatment  of  such 
inebriate,  habitual  or  common  drunkard,  during  his  imprison- 
ment and  confinement" 

1.  Is  it  penal?  and, if  so,  is  it  a  valid  enactment!  The 
words  "  charged,"  "  arrested,"  "  for  trial,"  as  **  offenders," 
*^  convicted"  and  ^  sentenced  to  imprisonment  or  confinement" 
**  for  a  period"  to  be  definitely  fixed,  would  seem  to  indicate 
an  intention  to  make  it  a  criminal  offence  to  be  *^  an  inebriate, 
habitual  or  common  drunkard,"  under  any  and  all  circum- 
stances. The  police  powers  of  the  State  are  certainly  not  only 
sweeping  but  potential  when  legitimately  exercised*  Accord- 
ing to  the  more  recent  utterances  of  the  Supreme  Court  of 
the  United  States,  even  the  late  Amendments  to  the  Federal 
Constitution  were  not  *^  designed  to  interfere  with  the  power 
of  the  State,  sometimes  termed  its  police  power,  to  prescribe 
regulations  to  promote  the  health,  peace,  morals,  education 
and  good  order  of  the  people,  and  to  legislate  so  as  to  increase 
the  industries  of  the  State,  develop  its  resources,  and  add  to 
its  wealth  and  prosperity :"  Barbier  v.  ConnoUj/j  118  TT.  8. 81, 
per  FiBLD,  J.  This  language  was  expressly  sanctioned  by  Mr. 
Justice  Harlan,  speaking  for  the  Court,  in  the  very  recent 
case  of  Mugler  v.  State^  123  U.  S.  663.  In  a  recent  work  on 
the  Limitations  of  Police  Power,  it  is  in  effect  asserted  that 
there  can  be  no  lawful  punishment  of  mere  drunkenness,  so 
long  as  it  is  concealed  in  strict  privacy,  without  any  exposure 
to  or  interference  with  the  public  or  any  individual :  Tied. 
Lim.'  Police  Power,  302.  In  other  words,  that  strictly  private 
and  concealed  vice  of  the  individual  cannot  be  lawfully  made 
a  public  offence.  The  language  of  the  Act  in  question  would 
certainly  admit  of  such  conviction,  without  such  exposure  of 
publicity.  But  we  are  not  called  upon  to  determine  whether 
the  Act  is  invalid  for  that  reason,  unless  we  should  conclude 
that  the  Act  must  be  regarded  as  a  penal  statute — a  question 
which  will  be  presently  determined.    If  to  be  **  an  inebriate, 
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habitual  or  common  drunkard"  was  intended  to  be  made  a 
criminal  offence  by  the  Act,  then  it  should  have  provided  for 
or  recognized  the  right  of  a  ^  public  trial  by  an  impartial 
jury  of  the  county  or  district  wherein  the  offence"  should  be 
^committed:  which  county  or  district"  should  **have  been 
previously  ascertained  by  law :"  section  7,  art.  1,  Const.  Wis. 
The  right  to  such  **  public  trial"  thus  secured  is  manifestly  a 
trial  by  jury  in  a  Court  of  Law,  having  jurisdiction  by  virtue 
of  law.  The  fact  that  no  such  trial  is  given,  and  no  such  ju- 
risdiction is  conferred  or  recognized  in  the  Act  in  question 
constrains  us  to  believe  that  it  never  was  designed,  and  if  it 
was,  that  it  cannot  be  regarded  as  a  valid  penal  statute.  The 
Act  in  substance  provides  that  any  person  so  charged  ^*  shall 
be  arrested  and  brought  before  a  Judge  of  a  Court  of  Record 
for  trial,"  and  if  convicted  and  the  requisite  bond  given,  ^*  he 
shall  be  sentenced,"  etc  We  understand  this  to  mean  any 
Judge  of  any  Court  of  Record  in  the  State,  even  at  chambers. 
True,  this  relator  was  so  brought  before  the  ^^  Judge  of  the 
Municipal  Court  of  the  City  and  County  of  Milwaukee,  being 
a  Court  of  Record  within  said  county."  This  is  recited  in 
the  commitment.  So  it  is  recited  therein  that  the  complaint 
80  charging  the  relator,  was  ^^  addressed  to"  said  Judge  (nam- 
ing and  describing  him)  and  that  ^*  upon  said  complaint, 
the  said  relator  ^^  was  arrested  and  brought  before  the  said 
Judge  (again  naming  and  describing  him)  ^^  for  trial,"  and 
that  ^*a  trial  of  such  charge"  was  "  duly  had  before  the  said 
Judge  and  a  jury,  as  demanded  by  the  said"  relator ;  and  that 
"  upon  such  trial,  the  said"  relator  "  was  convicted  of  being 
an  inebriate,  habitual  and  common  drunkard  ;"  and  that  upon 
the  bond  being  given,  **  the  said"  Judge  (again  naming  and 
describing  him)  "  did,  upon  such  conviction,  ♦  ♦  ♦  sentence 
the  said"  relator  "  to  confinement  ♦  ♦  *  for  the  period  of  two 
years,"  etc.  There  is  nothing  in  the  commitment  from  which 
it  can  be  inferred  that  such  Municipal  Court  took  or  assumed 
to  take  jurisdiction  of  the  matter  so  charged,  nor  that  such 
trial  was  in  or  by  said  Court  On  the  contrary  it  appears 
throughout  the  commitment  that  the  Judge  of  said  Munici- 
pal Court  acted  as  such  Judge  and  only  by  reason  of  the  autho- 
rity supposed  to  be  given  to  him  as  ^*  a  Judge  of  a  Court  of 
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Kecord''  by  virtue  of  said  Act.  The  same  language  applies 
with  equal  force  to  a  Judge  of  a  County  Court  or  a  Circuit 
Court,  or  even  of  this  Court.  And  yet  we  apprehend  that  no 
one  would  claim  that  the  Legislature  had  power  to  authorize 
a  member  of  this  Court  to  take  original  jurisdiction  in  the 
trial  of  a  criminal  ofience.  Nor  could  the  Legislature  law- 
fully authorize  the  trial  of  such  criminal  offence  before  and  by 
a  Judge  at  chambers.  And  yet  the  Act  gave  to  the  Judge  of 
the  Municipal  Court,  sitting  merely  as  ^*  a  Judge  of  a  Court  of 
Record/'  no  other  or  greater  powers  than  are  therein  given  to 
any  Judge  of  any  other  Court  of  Record,  and  hence,  at  most,  not 
exceeding  such  powers  as  may  be  lawfully  exercised  by  any 
Judge  of  a  Court  of  Record  at  chambers.  If  the  Legislature 
could  lawfully  authorize  the  trial  of  criminal  offences  by  and 
before  such  Judge  at  chambers,  then  it  could  effectually  leave 
the  person  so  charged  and  convicted  without  any  remedy  by 
writ  of  error,  which  is  only  authorized  to  review  final  judg- 
ments in  actions  triable  by  jury  as  a  matter  of  right:  Crocker 
V.  StaUj  60  Wis.  558.  But  the  Constitution  provides  that  in 
such  actions  *^  writs  of  error  shall  never  be  prohibited  by 
law :"  Id.  section  21,  art.  I,  Const.  Wis.  We  must  therefore 
conclude  that  the  Act  was  not  designed  to  be  a  penal  statute, 
and  that  if  it  is  one  in  fact,  it  must  to  that  extent  be  regarded 
as  inoperative. 

2.  Is  the  Act  in  question  paternal  ?  and  if  so,  is  it  a  valid 
enactment?  Upon  the  argument  it  seemed  to  be  conceded  on 
both  sides  that  the  Act  was  designed  wholly  for  the  benefit 
and  good  of  such  unfortunate  persons  as  might  be  liable  to 
such  chai^  In  fact  the  learned  counsel  in  behalf  of  such 
detention  likened  the  Act  to  the  early  statute  of  Kew 
York,  which  gave  to  the  Court  of  Chancery  custody  and  con- 
trol of  the  person  as  well  as  the  estate  of  an  habitual  drunk- 
ard :  In  re  Lynchy  5  Paige,  120.  It  was  there  said  that  such 
powers  of  the  Court  of  Chancery  were  by  such  statute  ^*  put 
precisely  upon  the  same  ground  as  its  powers  over  the  per- 
sons and  estates  of  idiots  and  lunatics."  In  that  case  the 
person  in  custody  had  been  ^*  found  to  be  incapable  of  con- 
ducting his  own  affairs  by  reason  of  habitual  drunkenness." 
The  Chancellor  said :  **  Whenever  the  Court  is  satisfied  she 
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has  80  fur  reformed  that  there  is  no  danger  of  a  relapse,  the 
coniniittee  will  be  discharged  and  her  estate  will  be  restored 
to  her."  It  was  thereupon  ordered  in  conformity  to  the  "  de- 
cisions, subject,  however,  to  be  modified  by  the  Vice-Chancel- 
lor  from  time  to  time,"  as  he  might  judge  expedient,  etc.  Our 
general  statute  provides  in  eflect  that  ^'  when  any  person,  by 
excessive  drinking,  shall  be  unable  to  attend  to  business,  or 
shall  be  lost  to  self-control,  and  shall  thereby  greatly  endanger 
his  health,  life,  or  property,  or  shall  be  an  unsafe  person  to 
remain  at  large,  or  shall  by  gaming,  idleness,  or  debauchery 
of  any  kind  so  spend,  w*aste,  or  lessen  his  estate  as  to  endanger 
his  own  or  his  family's  support,  or  expose  the  town  to  charge 
or  expense  for  such  support,"  and  the  proper  verified  peti- 
tion setting  forth  the  facts  and  .circumstances  of  the  case  be 
presented  to  and  filed  with  the  County  Court ;  and  if  after 
due  notice  and  ^*  a  full  hearing,  it  shall  appear  to  the  Court 
proper  under  this  section,  such  Court  shall  appoint  a  guar- 
dian of  his  person  and  estate  with  the  powers  and  duties  here- 
inafter specified.  The  ("ounty  Court  shall  have  power  to  au- 
thorize or  direct  the  guardian  of  any  such  person  named  in 
this  section  to  commit  such  person  to  any  inebriate  asylum 
*  *  *  for  a  term  not  exceeding  two  years.  Such  person  may 
be  discharged  at  any  time  by  order  of  the  same  Court :"  Sec- 
tion 3978,  Rev.  Stat.  A  similar  statute  is  in  force  in  the  city 
of  New  York,  providing  also  for  such  discharge  whenever  the 
cause  for  such  detention  is  removed  :  Knapp's  Law  relating 
to  the  P.  1. 1.  &  Habitual  Drunkards,  i)p.  100-102.  These 
statutes  all  go  upon  the  theory  of  personal  disability  or  want 
of  self-control,  which  exposes  the  victim  or  others  to  danger 
pr  his  estate  to  loss.  These  conditions  ci*eat43  the  necessity  of 
intervention  by  the  State  through  its  authorized  agency,  as 
the  needed  physician — the  Good  Samaritan — ^the  temporary 
guardian.  The  purpose  of  such  guardianship  is  humane,  be- 
neficent and  paternal,  but  the  lawful  right  to  its  continuance 
is  limited  to  the  period  of  such  disability  or  want  of  self-con- 
trol. Since  the  only  right  of  such  confinement  springs  from 
the  necessities  resulting  from  such  conditions,  the  removal  of 
the  conditions,  and  hence  the  necessities,  when  judicially 
ascertained,  terminate  the  right :  Tied.  Lim.  Police  Powers, 
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114, 116,  §  46,  and  cases  there  cited.  But  the  Act  in  question 
goes  upon  an  entirely  different  theory.  According  to  it,  ^^  any 
person  *  *  *  being  an  inebriate,  habitual  or  common  drunk- 
ard" may  be  convicted  thereof,  and  if  *^  some  relative  or 
friend"  gives  the  requisite  bond,  he  must  *^  be  sentenced  to 
imprisonment  or  confinement"  for  a  period  to  be  definitely 
fixed  by  the  Judge  within  certain  limits.    Such  conviction  is 
not  made  dependent  upon  his  inability  to  attend  to  business, 
nor  to  any  want  of  self-control,  nor  upon  his  being  dangerous 
to  himself  or  others,  but  solely  upon  his  ^^  being  an  inebriate, 
habitual  or  common  drunkard."    Just  what  would  make  a 
person  such  is  not  very  clearly  defined.    Manifestly  it  was 
intended  that  the  drunkenness  should  be  repeated  to  the 
extent  of  becoming  habitnal,  but  just  how  frequently  it  should 
occur,  or  the  extent  of  the  delirium  or  stupefaction,  is  left  as  a 
matter  of  fiu^t  to  be  determined  by  those  who  might  differ 
widely  in  regard  to  it.    Such  habit  might  exist,  and  yet  the 
victim  be  kind  and  generous-hearted,  fully  capable  of  attend- 
ing to  his  business,  gradually  increasing  his  estate,  tenderly 
providing  for  the  wants  of  any  dependant  upon  him,  and  with- 
out at  all  endangering  the  personal  safety  of  himself  or  others. 
Such  may  be  the  condition  of  this  relator  for  aught  that 
appears  in  this  record.    True  his  condition  may  be  so  deplora- 
ble as  to  require  confinement  under  the  general  statute  men- 
tioned or  even  such  as  to  properly  call  for  punishment.    But, 
as  we  have  seen,  such  is  not  the  purpose  of  the  Act  in  ques- 
tion.   The  relator  has  never  been  convicted  of  any  penal 
offence  known  to  the  law,  even  before  a  Judge  at  chambers, 
much  less  in  any  Court  of  Law.    The  purpose  of  the  Act  is 
not  to  guard  merely  during  disability  or  want  of  self-control, 
or  danger  of  personal  safety,  but  to  imprison  for  a  fixed 
period,  without  the  commission  of  any  penal  offence  or  any 
trial  in  a  Court  of  Law,  merely  by  reason  of  the  existence 
of  the  condition  named,  and   to  satisfy  the  Act  and  the 
^^  relative  or  friend"  who  kindly  furnishes  the  requisite  bond. 
Besides,  the  Act  contemplates  no  restoration — no  possibility 
of  reformation  within  the  time  thus  arbitrarily  fixed.    Not 
having  been  convicted  of  any  offence  known  to  the  law,  it 
would  seem  that  he  is  beyond  the  reach  of  executive  clem- 
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ency:   Section  6,  art.  6,  CSonst  Wis.    From  what  has  been 
said  it  appears  that  the  relator  stands  before  the  Court  inno- 
cent of  any  offence  known  to  the  law,  and  yet  committed 
^^to   imprisonment  or  confinement"  for  the  period  of  two 
years,  upon  a  commitment  issued  by  a  Judge  at  chambers, 
and  without  any  authorized  process  from  any  Court  of  Law. 
If  the  Legislature  may  thus  authorize  imprisonment  for  two 
years  without  the  commission  of  any  offence  made  punisha- 
ble by  law,  then  it  may  do  so  for  ten  or  twenty  years.    It 
is  the  question  of  power  merely  with  which  we  are  concerned. 
While  the  State  should   take  compassionate  charge  of  any 
who  are  dangerous  to  themselves  or  others,  it  is  equally 
Ix>und  to  protect  the  personal  rights  and  liberties  of  every 
harmless  and  law-abiding  citizen  capable  of  taking  care  of 
himself,  his  family  and  his  property,  however  weak  and  un- 
fortunate he  mnj'  be  in  other  respects.     So  sacred  are  certain 
rights  of  the  citizen  that  they  are  esjjecially  guarded  by  our 
National  Constitution;  which  among  other  things   declares 
that  ^^  no  State  sliall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States ;  nor  shall  any  State  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law ;  nor  deny  to  any 
person   within  its  jurisdiction   the  equal   protection   of  the 
laws:"  Section  1,  art  14,  Amend.  Const.  U.  S.    In  Mvgltr  v. 
Kansas^  snjmi^  it  is  said  by  the  Court:  "Undoubtedly  the 
State,  when  providing  by  legislation   for  the  protection  of 
the  public  health,  tlie  public  morals,  or  the  public  safety  is 
subject  to  the  paramount  authority  of  the  Constitution  of 
the  United   States,  and  may  not  violate  rights  secured   or 
guaranteed  by  that  instrument,  or  interfere  with  the  execu- 
tion of  the  powers  confided  to  the  general  government."    As 
indicated,  the   Act  in  question  does  not  proceed  upon  the 
theory  of  protecting  the  public  health,  nor  the  public  morals, 
nor  the  public  safety,  nor  the  personal  safety  of  the  victim, 
nor  as  a  punishment  for  crime.     On  the  contrary  it  proceeds 
upon  the  sole  theory  that  the  victim  may  be  arrested,  brought 
before  a  Judge  of  a  Court  of  Record  at  cliambers,  and  if 
found  by  him  to   be  an  "  inebriate,   habitual  or  common 
drunkard,"  he  may,  without  the  existence  of  any  other  fact  or 
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ooDditioD,  and  without  any  trial  in  any  Court  of  Law,  impri- 
Bon  him  for  two  years,  without  any  provision  for  his  releaise. 
We  are  forced  to  the  conclusion  that  the  relator  has  been 
deprived  of  his  liberty,  without  due  process  of  law,  and  de- 
nied the  equal  protection  of  the  law :  Yiek  Wo  v.  Hopkins^ 
118  n.  8.  866 ;  In  re  Ah  Jaw,  U.  S.  Circ  Ct  Dist  Gal.,  Au- 
gust 28, 1886,  29  Fed.  Rep.  181 ;  In  re  Jacobs,  98  N.  Y.  98 ; 
State  V.  Hay,  63  K  H.  406 ;  Frazee's  Case,  8.  Ct  Mich.,  Octo- 
ber 28, 1886.  Under  our  Constitution  the  relator  was  ^*  enti- 
tled to  a  certain  remedy  in  the  law"  for  such  injury  and 
wrong :  Section  9,  art  1.  This  entitled  him  to  a  discharge. 
The  order  of  the  Court  commissioner  is  reversed. 


The    oomiiMm    law    his    alw&ji 
gnardod  with  great  Jealouaj  the  per- 
sonal liberty  of  the   citiien.     The 
Great  Chsjrter  gare  a  gnaraatee  that 
this  right  should  not  be  invaded,  ex- 
cept in  aooordaace  with  the  law  of  the 
land.     The  written  constitutions  of 
the  Tsrioos  States  likewise  provide 
generaUy,  thai  a  citizen  shall  be  free 
to  pursue  his  own  pleasure,  except  bo 
far  as  his  liberty  may  be  restrained 
by  the  "Uw  of  the  land,"  or  "by 
due  process  of  law."    And  the  Con- 
stitution of  the  United  BUtes,  hj  the 
fourteenth  Amendment,  has  extended 
its  control  over  the  States,  by  declar- 
ing that  no  State  shall  '*  deprive  any 
person  of  lifo,  liberty,  or  property 
without  due  process  of  law."    The 
phrases  "due  process  of  law"  and 
"the  law  of  the  land"  have  been 
construed  generally  to  mean  the  same 
thing.    Perhaps  as  accurate  and  com- 
prehensive a  definition  of  this  expres- 
sion as  can  be  given  is  the  one  used 
by  Mr.  Webster  in  the  Dartmouth 
College  Case.    He  says :  "  By  the  law 
of  the  land  is  most  clearly  intended 
the  general  law ;  a  law  which  hears 
before  it  condemns;   which  proceeds 
upon  inquiry,  and  renders  judgment 
only  after  trial.    The  meaning  is  that 
every  citisen  shaU  hold  his  life,  lib- 


^T^Jt  pi^'P^Xf  i^<l  immunities  under 
the  protection  of  the  general  rulei 
which  govern  society.  Everything 
which  may  pass  under  the  form  of  an 
enactment  is  not  therefore  to  be  con- 
sidered the  law  of  the  land."  In  de- 
termining, therefore,  in  a  particular 
case,  whether  the  citisen  has  been 
unJusUy  deprived  of  his  liberty,  the 
inquiry  must  ascertain  whether  the 
enactment  under  which  he  is  tried  is 
constitutional,  and  whether  the  mode 
of  trial  has  been  in  accordance  with 
the  rules  of  the  common  law  and  oar 
constitutional  guarantees.  And  in 
the  inquiry  as  to  what  is  due  procen 
of  law,  the  answer  must  depend  upon 
principles  and  not  upon  mere  matters 
of  form. 

Due  process,  so  far  as  the  method 
of  trial  where  one  is  accused  of  a 
crime  or  misdemeanor  is  concerned, 
requires  that  the  accused  shall  have 
the  legal  preliminary  hearing  after 
proper  arrest ;  that  he  must  be  con- 
fronted with  the  witnesses  against 
him ;  shall  have  assistance  of  counsel ; 
shall  have  the  question  of  his  guilt 
determined  hj  a  Jury ;  shall  be  en- 
titled to  a  speedy  and  public  trial; 
shall  be  convicted  upon  legal  evi- 
dence ;  shall  not  be  compelled  to  tes- 
tify against  himself.    Where  the  law 
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has  1)een  changed  ro  aa  to  allow  a 
prisoner  to  testify  in  his  own  behalf, 
A  question  has  arisen  as  to  what  in- 
ference may  be  drawn  from  his  refusal 
to  so  testifj.  In  some  States  the 
statute  provides  that  no  legal  infer- 
ence shall  be  drawn  against  the  crimi- 
nal from  this  refusal.  In  some  cases 
the  courts  have  directed  that  no  such 
inference  can  be  drawn,  while  others 
have  held  that  such  act  of  the  pris- 
oner might  be  taken  into  considera- 
tion bj  the  Jurj  in  coming  to  their 
conclusion  as  to  his  guilt  or  innocence. 
These  principles  have  been  repeated 
frequently  in  various  cases :  Wi^ne- 
kamer  v.  People,  12  N.  Y.  378 ;  State 
▼.  Alien,  2  McCord  (S.  C.)  55 ;  Sean 
T.  Coitr^l,  5  Mich.  251 ;  Taylor  v. 
fhrter,  4  Hill,  140 ;  ffoke  v.  ilemler- 
eon,  4  Dev.  1 ;  Janee  v.  Reynolds,  2 
Texas,  251 ;  Kinnard  v.  Louisiana,  92 
U.  S.  480 ;  Murray  v.  Hoboken  Co,,  18 
How.  272 ;  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  518  (Mr.  Webster's 
argument) ;  Brown  v.  Hummel,  6 
Penna.  St.  86;  Norman  v.  J/eiet,  6 
W.  k  S.  (Pa.)  171 ;  State  v.  Cleaves, 
59  Ble.  298 ;  People  v.  Tyler,  36  Cal. 
522 ;  Cooley's  Const.  Lim.  356. 

The  Constitution  of  the  United 
States,  in  its  fourteenth  Amendment, 
does  not  create  nor  confer  any  new 
rii^hts,  but  merely  provides  that  no 
State  shall  illegally  interfere  with  the 
rights  already  possessed,  and  that 
where  a  State,  from  local  prejudice  or 
other  cause,  has  deprived  any  person 
of  his  rights  under  the  law,  redress 
may  be  obtained  by  resort  to  the 
Courts  of  the  United  States.  In  ex- 
plaining the  meaning  of  the  phrase 
"due  process  of  law,"  as  contained 
in  the  fifth  Amendment,  the  Supreme 
Court  of  the  United  States,  in  Murray 
V.  Ifoboken  Co,,  18  How.  272,  decide 
that  this  expres.<<ion  '*  does  not  neces- 
sarily imply  a  regular  proceeding  in 
A  0)urt  of  justice  or  after  the  manner 


of  such  Court."  The  Court  has, 
however,  been  frequently  called  upon 
to  interpret  this  expression  since  the 
adoption  of  the  fourteenth  Amend- 
ment. They  have,  however,  never 
given  an  exhauitive  definition  of  it, 
but  have  simply  said  what  it  did  or 
did  not  mean  in  the  oaae  before  them. 
Justice  MiLLBR,  in  his  opinion  in 
Davidson  v.  New  Orleans,  96  U.  S.  97, 
in  justification  of  this  course,  says : 
"  It  must  be  confessed,  however,  that 
the  constitutional  meaning  or  value  of 
the  phrase,  'due  process  of  law,'  re- 
mains to-day  without  that  satisfactory 
precision  of  definition  which  judicial 
decisions  have  given  to  nearly  all  the 
other  guarantees  of  personal  rights 
found  in  the  constitutions  of  the  sev- 
eral SUtee  and  of  the  United  SUtes. 
♦  •  •  It  would  seem  from  the  char- 
acter of  many  of  the  cases  before  us 
that  the  clause  under  consideration  is 
looked  upon  as  a  means  of  bringing 
to  the  test,  of  the  decisions  of  this 
Court,  the  abstract  opinions  of  every 
unsnocessfnl  litigant  in  a  State  (^urt 
of  the  justice  of  the  decision  against 
him,  and  of  the  merits  of  the  legisla- 
tion on  which  such  a  decision  may  be 
founded.  If,  therefore,  it  were  possible 
to  define  what  it  is  for  a  State  to  de- 
prive a  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  in 
terms  which  would  cover  every  exer- 
cise of  power  thus  forbidden  to  the 
State,  and  exclude  those  which  are 
not,  no  more  useful  construction 
oould  be  famished  by  this  or  any 
other  Court  to  any  part  of  the  funda- 
mental law.  But  apart  from  the  im- 
minent risk  of  a  failure  to  give  any 
definition  which  would  be  at  once 
perspicuous,  comprehensive,  and  sat- 
isfiu*tory,  there  is  wisdom,  we  think, 
in  the  ascertaining  of  the  intent  and 
application  of  such  an  important 
phrase  in  the  Federal  Constitution,  by 
the  gradual  process  of  judicial  incln- 
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nnisAiioe  and  be  Abated.  The  8n- 
preme  Court  of  the  United  Statee 
upheld  this  law*  Thej  held  that  snoh 
prohibition  was  fiairlj  adapted  to  pro- 
tect the  eommanitjr  against  the  erils 
of  intemperanoe :  that  forbidding  the 
nse  of  propertj  for  purposes  of  manu- 
facture, etc.,  of  liquor  was  not  a  tak- 
ing for  the  public  benefit,  and  the 
destruetion  of  such  property,  in  the 
abatement  of  a  nuisanoe,  does  not  de- 
prive  the  owner  of  it  without  due 
process  of  law.  The  principles  upon 
which  the  Supreme  Court  will  act  in 
determining  whether  a  State  has  im- 
properly exercised  her  police  power 
areywell  expressed  bjJustioe  Hablav, 
who  deliTered  the  opinion.  He  sajrs : 
"  It  does  not  fbllow  that  erery  statute 
enacted  oatensiblj  for  the  promotion 
of  these  ends,  is  to  be  accepted  as  a 
legitimate  exertion  of  the  police  powers 
of  the  State.  Then  are,  of  necesaitjr, 
limits  beyond  which  legislation  cannot 
rightfnllj  go.  While  eyery  possible 
presumption  is  to  be  indulged  in  favor 
of  the  validity  of  a  statute,  the  Courts 
must  obey  the  Constitution,  rather 
than  the  law-making  department  of 
goTemment,  and  must,  upon  their 
own  responsibility,  determine  whether 
in  any  particular  case,  these  limits 
have  been  passed.  The  Courts  are 
not  bound  bx  mere  forms,  nor  aro 
they  to  be  misled  by  mere  pretences. 
They  an  at  liberty— indeed,  aro  under 
a  solemn  duty — ^to  look  at  the  sub- 
stance of  things,  whenever  they  enter 
upon  the  inquiry  whether  the  Legis- 
laturo  has  transcended  the  limits  of 
its  authority.  If,  theroforo,  a  statute 
purporting  to  have  been  enacted  to 
protect  the  public  health,  the  public 
morals,  or  the  public  safety,  has  no 
real  or  substantial  relation  to  these 
objects,  or  is  a  palpable  invasion  of 
rights  secured  by  the  fundamental 
law,  it  is  the  duty  of  the  Courts  to  so 
adjudge  and  therein  give  elTect  to  the 


Constitution.  They  (the  Courts) 
have  nothing  to  do  with  the  mere 
policy  of  legislation.  And  so,  i^  in 
the  Judgment  of  the  Legislature,  the 
manu&ctura  of  intoxicating  liquors, 
as  a  beverage,  would  tend  to  cripple, 
if  it  did  not  defeat,  the  eflbffta  to  guard 
the  community  against  the  evils  at- 
tending the  excessive  nse  of  such 
liquors,  it  is  not  for  the  Courts,  upon 
their  views  as  to  what  is  best  and 
safest  for  the  community,  to  disnsgard 
the  legislative  determination  of  that 
question."  See,  also,  Ba/Utr  v.  Com- 
moUg,  113  U.  S.  27. 

A  State  has  the  right  to  regulate  iU 
mode  of  criminal  procedure  within 
proper  limits,  and  by  doing  so,  will 
not  infktnge  the  fourteenth  Amend- 
ment. In  Burtado  v.  Caii/amia,  110 
U.  S.  616,  it  was  held  that  **  due  pro- 
cess  of  law"  in  this  amendment  did 
not  require  an  indictment  by  a  grand 
Jury  in  a  prosecution  by  a  State  for 
murder.  The  State  statute  provided 
for  a  hearing  by  a  magistrate,  with 
the  right  of  the  accused  to  be  present 
with  counsel  and  to  cross-examine ; 
and  upon  such  hearing,  he  could  be 
held  for  trial  by  a  Jury.  The  Supreme 
Court  decided  that  an  indictment  or 
presentment  by  a  grand  Jury  was  not, 
under  the  common  law  of  England, 
essential  to  "due  process  of  law." 
In  Spies  v.  2Uinoi$,  123  U.  S.  131 ;  s. 
o.  27  AxBRicAif  Law  Rboistbb,  23,  the 
State  law,  upon  the  subject  of  the  se- 
lection of  Jnrore,  contained  the  fol- 
lowing provision :  "  In  the  trial  of  any 
criminal  cause,  the  fact  that  a  person 
called  as  a  Juror  has  formed  an  opinion 
or  impression,  based  upon  rumor  or 
newspaper  statements  (about  the  truth 
of  which  he  has  expressed  no  opinion), 
shall  not  disqualify  him  to  serve  as  a 
Juror  in  such  esse,  if  he  shall  upon 
oath  state  that  he  believes  lie  can 
fairly  and  impartially  render  a  verdict 
therein  in  accordance  with  the  law 
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&nd  the  evidence,  &nd  the  Coart  Bh&U 
be  satisfied  of  the  truth  of  snch  state- 
ment.*' In  this  case  the  State  Court 
ruled  that,  under  this  statute,  **it  is 
not  a  test  question  whether  the  juror 
will  have  the  opinion  which  he  has 
formed  from  the  newspapers  changed 
by  the  evidence,  but  whether  his  ver- 
dict will  be  based  onlv  upon  the  ac- 
count which  may  here  be  given  by 
witnesses  under  oath.*'  One  of  the 
defendants  olTered  himself  is  a  wit- 
ness, and  then  objected  to  the  extent 
of  the  cross-examination  to  which  he 
was  subjected.  An  application  was 
made  to  the  Supreme  Court  of  the 
United  States  for  a  writ  of  error  on 
account  of  these  alleged  irregularities 
iu  the  trial.  This  Court  decided  that 
tlie  interpretation  put  upon  this 
statute  by  the  State  Court  did  not  de- 
prive the  accused  of  a  trial  by  an  im- 
partial Jury,  and,  therefore,  they 
would  not  be,  by  conviction,  deprived 
of  their  lives  without  due  process  of 
law.  And  further,  that  the  extent  of 
the  cross-examination  of  a  defendant, 
whether  it  must  be  confined  to  matters 
pertinent  to  his  testimony  in  chief  or 
may  be  extended  to  matters  in  issue, 
was  not  a  Federal  question. 

One  of  the  purposes  of  the  four- 
teenth Amendment,  in  its  application 
to  criminal  trials,  is  to  see  that  no  un- 
just discrimination  is  made  l)etwt>on 
citizens.  As  the  Court  say  in  United 
States  V.  Cruikshtink  et  al,  92  U.  S. 
&42,  this  amendment  *' prohibits  a 
State  from  denying  to  any  person 
within  its  jurisdiction  the  equal  pro- 
tection of  tlie  laws.  Tlie  equality  of 
the  rights  of  citizens  is  a  principle  of 
republicanism.  Every  republican 
government  is  in  duty  bound  to  pro- 
tect all  its  citizens  in  the  eujoymont 
of  this  principle,  if  within  its  power. 
That  duty  was  orij^inally  assumed  by 
the  States,  and  it  still  remains  there. 
The  only  obligation  resting  ujkju  the 


United  SUtes  is  to  see  that  the  SUtes 
do  not  deny  the  right.  This  the 
Amendment  guarantees,  but  no  mere. 
The  power  of  the  national  government 
is  limited  to  the  enforcement  of  this 
guaranty."  YiA  Wo  v.  Hopkin$,  118 
U.  S.  356,  brought  before  the  United 
States  Supreme  Court,  the  construc- 
tion of  an  ordinanoe  of  the  city  of  San 
Francisco.  This  provided  that  a  laun- 
dry must  be  of  brick  or  stone,  unless 
the  consent  of  the  supervisors  to  a  dif- 
ferent oonstmotion  was  obtained ;  that 
without  the  consent  of  this  board,  no 
Bcaifolding  could  be  erected  on  the 
roof  of  any  building ;  the  violation  of 
this  ordinanoe  was  made  a  misde- 
meanor. It  was  admitted  upon  the 
record  that  only  Chinese  had  been  ar- 
rested for  a  violation  of  this  regulation, 
while  others  had  not  been  molested ; 
and  that  the  petitions  of  Chinese  for 
the  permission  of  the  supervisors  had 
been  uniformly  refused,  while  those 
of  other  persons  had  been  granted. 
The  State  Supreme  Court  held  that 
the  action  of  the  supervisors  under 
the  ordinance  wis  justifiable.  The 
Supreme  Court  of  the  United  States, 
however,  decided  that  they  had  the 
right  to  put  their  own  construction 
upon  the  ordinance ;  that  the  United 
States  Constitution  had  been  violated 
because  the  city  regulation  conferred 
upon  the  authorities  "arbitrary  power, 
at  their  own  will  and  without  regard 
to  discretion  in  the  legal  sense,  to  give 
or  withhold  consent  as  to  persons  or 
places,  without  regard  to  the  com- 
petency of  the  persons,  or  the  pro- 
priety of  the  place  selected."  And 
further,  "  that  the  guarantees  of  pro- 
tection, in  the  fourteenth  Amendment, 
extended  to  all  persons  within  the 
territorial  jurisdiction  of  the  Uniti-d 
States,  without  regard  to  differences 
of  race,  color,  or  nationality." 

In  the  alx)ve  case  of  State  v.  /?ynn, 
the  judge  of  the  State  Court  by  decid- 
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ing  that  tlie  priMmer  hid  been  foand 
guilt/  without  due  prooees  of  Uw  and 
in  violation  of  the  fourteenth  Amend- 
ment of  the  Conatitution  of  the  United 
Statea,  and  hj  ordering  hia  diadharge, 
preTented  an  eztremelj  intereating 
queetion  of  oonititutional  law,  as  it 
aflteta  the  right  of  personal  libert/, 
ttom  ooming  before  the  United  States 
Court  for  decision.  The  Wisconsin 
statute  is  certainlj  somewhat  obscure. 
The  learned  Court  seems  to  be  in  great 
doubt  as  to  the  nature  of  the  Act,  and 
gravely  inform  ua  that  *'  if  it  be  re- 
garded aa  penal,  then  its  yaliditj 
would  seem  to  turn  upon  widely  dif- 
fisrent  considerations  than  if  it  were 
paternal ;  and  if  it  is  to  be  regarded 
aa  paternal,  then  its  yaliditj  would 
seem  to  turn  upon  widely  different 
oonsiderationa  than  if  it  were  penal." 
To  become  glorioualj  drunk  in  strict 
priyaqj  haa,  heretofore,  been  regarded 
aa  one  of  the  natural  righta  of  the 
dtiaen,  which  ia  beyond  the  public 
contrcd ;  while  intoxication  which  leads 
to  breach  of  the  peace  or  infringement 
of  the  rights  of  othera  may  place  its 
Tiotim  within  the  power  of  the  law. 
And  commitment  to  an  inebriate  asy- 
lum haa  been  held  to  infringe  the 
right  of  personal  liberty  where  it  haa 
been  done  upon  cr  partt  afldarits, 
and  without  affording  a  chance  to  be 
heard  and  a  proper  examination  be- 


fore a  Judge  or  officer  and  a  Jury ;  /» 
re  Adrian  Jamu^  30  How.  Pr.  R.  446. 
The  act  in  question  would  seem  to 
refer  not  to  private  drunkenness,  it 
provides  that  a  person  charged  with 
habitual  or  common  drunkenness 
shall  be  tried.  An  habitual  or  com- 
mon drunkard  is  known  to  be  such  to 
the  ccmmnnity.  It  further  provides 
for  a  trial  before  a  Judge  of  a  Court  of 
Record,  and  the  mode  of  trial  is  defined 
to  be  the  same  as  that  before  a  Justice 
of  the  peace ;  and,  from  the  statement, 
in  the  opinion  of  the  Court  of  what 
was  upon  the  record,  the  trial  would 
seem  to  have  been  before  a  Jui^.  The 
question,  therefore,  would  seem  to  be 
whether  the  State  has  the  right,  under 
its  police  power,  either  to  punish  or 
commit  for  reformation,  a  person  who 
has  been,  after  full  investigation, 
found  to  be  a  common  drunkard.  It 
has  been  decided  that  a  State  may,  in 
the  foir  exercise  of  its  police  power, 
make  it  an  offence  for  a  dtisen  to 
manufacture  liquor  for  hia  own  use, 
if  the  public  by  their  Legislature  say 
that  such  conduct  is  prejudicial  to  the 
good  morals  of  the  community: 
MugUr  v.  iTanjof,  siymo.  There  Mn 
very  good  reasons  for  holding  that 
the  example  of  drunkenness  may  also 
be  very  ii^urious  to  the  poblio 
morals.  Wm.  H.  BuBanr. 

PhUadelphia. 
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Court  of  Appeals  of  Maryland. 

HUMCKEL  V.  VONEIFF. 

A  witness  is  privileged  to  cast  a  grossly  slanderous  reflection  upon  a  party 
to  the  controversy,  In  response  to  a  question  asked  during  the  examination  of 
the  witness,  and  which  might  have  been  answered  without  making^such  reflec- 
tion.   An  action  for  slander  or  libel  will  not  lie  for  such  answer. 

Appeal  by  plaintiffs,  from  a  jadgroent  of  the  Superior  Court 
of  Baltimore  County,  sustaining  a  demurrer  to  the  narr.  in  an 
action  of  libel. 
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Mr.  William  S.  Bryan^  Jr.^  with  Messrs.  IsHor  Rayner  and 
George  B.  Gaiiher^  Jr.,  for  appellants. 
Mr.  Edwin  Higgins,  for  appellees. 

Miller,  J.  (June  13, 1888.)  This  is  an  action  of  libel  or 
slander  against  a  witness  in  an  equity  cause,  whose  testi- 
mony was  written  down  by  the  examiner,  returned  to  the 
Couii;,  and  read  at  the  hearing  before  the  Judge.  The  alleged 
libellous  or  slanderous  statements  are  contained  in  the  tes- 
timony thus  taken.  There  was  a  demurrer  to  each  of  the 
two  counts  in  the  declaration,  which  the  Court  sustained  and 
thereupon  gave  judgment  for  the  defendants.  From  that 
judgment  this  appeal  is  taken. 

In  the  able  arguments  of  counsel  the  whole  field  of  the  law 
on  the  question  of  privilege  has  been  explored,  and  we  believe 
all  the  decisions,  as  well  as  the  opinions  and  dicta  of  eminent 
Judges,  have  been  cited  and  pressed  upon  our  attention.  It 
would  be  a  tedious  task  to  review  them  in  detail,  and  a  hope- 
less one  to  attempt  to  reconcile  them.  The  question  is  a  new 
one  in  this  State.  No  precedent  for  such  an  action  has  been 
found  in  our  reports  or  judicial  records,  and  we  believe  this  is 
the  first  attempt  to  bring  one  since  a  Court  of  Justice  was 
first  established  in  the  Colony  of  Maryland,  a  period  of  more 
than  two  centuries.  This  fact,  while  it  may  not  be  conclu- 
sive against  the  right  to  maintain  the  action,  certainl}"^  leaves 
us  free  to  follow  and  adopt  those  authorities  which  state  the 
law  in  accordance  with  what,  in  our  judgment,  the  adminis- 
tration of  justice  and  a  sound  public  policy  demand. 

The  case  now  before  us  is  not  that  of  an  advocate  but  of  a 
witness,  and  in  our  opinion  it  is  of  the  greatest  importance  to 
the  administration  of  justice  that  witnesses  should  go  upon 
the  stand  with  their  minds  absolutely  free  from  apprehension 
that  they  may  subject  themeelves  to  an  action  of  slander  for 
what  they  may  say  while  giving  their  testimony.  Mr.  Town- 
shend,  in  his  book  on  Slander  and  Libel,  well  says :  ^^  The 
due  administration  of  justice  requires  that  a  witness  should 
speak  according  to  his  belief,  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  without  regard  to  the  consequences ;  and 
he  should  be  encouraged  to  do  this  by  the  consciousness,  that 
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except  for  any  wilfully  fitlse  statement  (which  is  perjury),  no 
matter  that  his  testimony  may  in  fact  be  untrue,  or  that  loss 
to  another  ensues  by  reason  of  his  testimony,  no  action  for  slan- 
der can  be  maintained  against  him.  It  is  not  simply  a  matter 
between  individuals ;  it  concerns  the  administration  of  justice. 
The  witness  speaks  in  the  hearing  and  under  the  control  of  the 
C!ourt ;  is  compelled  to  speak,  with  no  right  to  decide  what 
is  immaterial ;  and  he  should  not  be  subject  to  the  possibility 
of  an  action  for  his  words :"    Townshend,  Slander  &  L.  §  223. 

But  there  is  more  substantial  authority  for  the  absolute 
character  of  the  privilege.  In  the  standard  work  of  Starkie 
on  Slander,  it  is  laid  down  as  the  result  of  the  English  decis- 
ions, that  ^^  witnesses,  like  jurors,  appear  in  court  in  obedi- 
ence to  the  authority  of  the  law,  and  therefore  may  be  con- 
sidered, as  well  as  jurors,  to  be  acting  in  the  discharge  of  a 
public  duty;  and  though  convenience  requires  that  they 
should  be  liable  to  a  prosecution  for  peijury  committed  in  the 
course  of  their  evidence,  or  for  conspiracy,  in  case  of  a  combi- 
nation of  two  or  more  to  give  false  evidence,  they  are  not 
responsible  in  a  civil  action  for  any  reflections  thrown  out  in 
delivering  their  testimony :"  1  Starkie,  Slander,  242. 

This  statement  of  the  law  has  been  frequently  quoted  with 
approval  by  the  English  Courts,  and  in  some  instances  by 
Courts  and  text-writers  in  this  country :  Terry  v.  FeUotoSj2l 
La.  Ann.  375  (1869> 

In  support  of  the  absolute  character  of  the  privilege,  a  long 
list  of  English  decisions,  ancient  and  modern,  has  been  cited. 
Without  referring  to  the  earlier  ones,  we  mention  some  of 
those  decided  in  more  recent  times,  which  have  special  refer- 
ence to  the  case  of  parties  and  witnesses :  Bevis  v.  Smithy  86 
Eng.  C.  Law,  126  (1856);  Henderson  v.  Broomheady  4  Rurht 
&  N.  668  (1859);  Kennedy  v.  HiUiard,  10  Irish  C.  L.  195 
(1860) ;  Dawkins  v.  Mokeby,  4  Fost.  &  F.  806  (1866) ;  Dawkins 
V.  Rokeby^  L.  R.  18  Q.  B.  255  (1873) ;  s.  c.  on  appeal  in  the 
House  of  Lords,  L.  R.  7  H.  L.  Eng.  k  Irish  App.  744  (1873). 

In  these  cases  Willes,  Coleridge,  C.  J.,  Cockburn,  C.  J., 
Blackburn,  Eellt,  C.  B.,  Cresswell,  Lord  Cairns,  and  other 
eminent  jurists,  have  again  and  again  expressed  the  opinion 
that  the  privilege  of  a  witness  should  be  absolute,  have 
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pointed  oat  the  great  benefit  of  Bach  privilege  to  the  admin- 
istration of  justice,  and  have  deprecated  in  strong  terms  the 
evil  conseqoences  they  thought  would  ensue  if  witnesses  were 
placed  under  any  intimidation,  or  the  fear  of  being  involved 
in  litigation  by  reason  of  what  they  might  Bay  when  under 
examination.  In  Dawldna  v.  Bokeby^  the  J  udges  were  called  in, 
and  gave  unanimously  an  answer  to  the  question  put  to  them 
by  the  House  of  Loitis,  in  which  they  say :  ^  A  long  series 
of  decisions  has  Bettled  that  no  action  will  lie  against  a  wit> 
oess  for  what  he  Bays  or  writes  in  giving  evidence  before  a 
Court  of  Justice.  This  does  not  proceed  on  the  ground  that 
the  occasion  rebuts  the  prima  facie  presumption  that  words 
disparaging  to  another  are  maliciously  spoken  or  written.  If 
that  were  all,  evidence  of  ezprefls  malice  would  remove  this 
l^roond.  But  the  principle,  we  apprehend,  is  that  public 
policy  requires  that  witnesses  should  give  their  testimony 
free  from  any  fear  of  being  harassed  by  an  action,  on  an  alle- 
gation, whedier  true  or  fiilse,  that  they  acted  from  malice. 
The  authorities  as  regards  witneraes  in  the  ordinary  Ck>urt8 
of  Justice  are  numerous  and  uniform." 

After  thiB  decision,  the  case  of  Seaman  v.  Neiherdifl  arose, 
which  was  tried  before  C.  J.  Colsridgb,  at  nisi  prius^  and 
afterwards  decided  by  him  and  Brett,  J.,  in  L.  R.  1  C.  P. 
Div.  540 ;  and  subsequently  by  the  Cburt  of  Apjieals  in  L.  R. 
S  C.  P.  Div.  68  (1876).  The  Judges  who  heard  the  case  on 
appeal,  were  CJockburn,  C.  J.,  Bramwbll,  A.  J.,  and  Amphlett, 
A.  J.,  and  they  disposed  of  it  at  once.  Cookburn,  C.  J.,  Baid : 
^  If  there  is  any  thing  as  to  which  the  authority  is  overwhelm- 
ing, it  is  that  a  witness  is  privileged  to  the  extent  of  what  he 
aays  in  course  of  hiB  examination.  I^either  is  that  privilege 
afleoted  by  the  relevancy  or  irrelevancy  of  what  he  says ;  for 
then  he  would  be  obliged  to  judge  of  what  is  relevant  or 
irrelevant,  and  questions  might  be,  and  are,  constantly  asked 
which  are  not  strictly  relevant  to  the  iasue.  But  that,  beyond 
all  question,  this  unqualified  privilege  extends  to  a  witness, 
is  established  by  a  long  series  of  cases,  the  last  of  which  is 
Hawkins  v.  Sokebtfj  after  which  to  contend  to  the  contrary  is 
hopeless.  It  was  there  expressly  decided  that  the  evidence 
of  a  witnees,  with  reference  to  the  inquiry"  (the  inquiry 
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referred  to  being  a  military  ooart  of  inqaiiy  institated  to  in- 
vestigate the  conduct  of  an  officer)  ^  is  privileged,  uotwith- 
Btanding  it  may  be  malicious ;  and  to  ask  us  to  decide  to  the 
contrary  is  to  ask  what  is  beyond  our  power.  But  I  agree 
that  if  in  this  catse,  beyond  being  spoken  maliciously,  the 
words  had  not  been  spoken  in  the  character  of  a  witness,  or 
not  while  he  was  giving  evidence  in  the  case,  the  result  might 
have  been  difterent  For  I  am  very  far  from  desiring  to  be 
considered  as  laying  down  as  law,  that  what  a  witness  states 
altogether  out  of  the  character  and  sphere  of  a  witness,  at 
what  he  may  say  dehors  the  matter  in  hand,  is  necessarily 
protected.  I  quite  agree  that  what  he  says  before  he  enters 
or  after  he  has  left  the  witness-box  is  not  privil^ed,  which 
was  the  4][uestion  in  the  case  (Th^man  v.  Dunn,  4  Gamp.  211) 
before  Lord  Ellbnborouoh.  Or  if  a  man  when  in  the  wit- 
ness-box were  to  take  advantage  of  his  position  to  utter  som^ 
thing  having  no  reference  to  the  cause  or  matter  of  inquiry 
in  order  to  assail  the  character  of  another,  as  if  he  were  asked, 
^  Were  you  at  York  on  a  certain  day  Y  and  he  were  to' an- 
swer, ^  Yes,  and  A.  B.  picked  my  pocket  there ;'  it  certainly 
might  well  be  said  in  such  a  case  that  the  statement  was  alto- 
gether dehors  the  character  of  witness,  and  hot  within  the 
privilege." 

So,  in  speaking  upon  the  same  subject,  Bramwbll,  A.  J., 
says :  ^^  Suppose  while  the  witness  is  in  the  box,  a  man  were 
to  come  in  at  the  door,  and  tiie  witness  were  to  exclaim, 
^That  man  picked  my  pocket;'  I  can  hardly  think  that 
would  be  privileged.  I  can  scarcely  think  a  witness  would 
be  protected  for  anything  he  may  say  in  the  witness-box,  wan- 
tonly and  without  reference  to  the  inquiry.  I  do  not  say  he 
would  not  be  protected.  It  might  be  held  that  it  was  better 
that  everything  that  a  witness  said,  as  a  witness,  should  be 
protected,  than  that  witnesses  should  be  under  the  impression 
that  what  they  said  in  the  witness-box  might  subject  them 
to  an  action.  I  certainly  should  pause  before  I  affirmed  so 
extreme  a  proposition,  but  without  affirming  that,  I  think 
the  words  ^  having  reference  to  the  inquiry'  ought  to  have  a 
very  wide  and  comprehensive  application,  and  ought  not  to 
be  limited  to  statements  for  which,  if  not  true,  a  witness 
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might  be  indicted  for  perjury,  or  the  ezdasion  of  which  by 
the  Judge  would  give  ground  for  a  new  trial ;  but  ought  to 
extend  to  that  which  a  witness  might  naturally  and  reasona- 
bly say  when  giving  evidence  with  reference  to  the  inquiry  as 
to  which  he  had  been  called  as  a  witness.'' 

Amphlbtt,  a.  J.,  on  the  same  subject,  says:  ^How  it 
would  have  been  if  this  statement  had  been  volunteered  by 
the  defendant,  without  it  being  necessary  or  in  any  way  aris- 
ing from  questions  he  had  been  asked,  we  need  not  express 
any  opinion.  In  such  a  case  it  may  be  that  the  words  would 
not  have  been  spoken  in  hb  office  of  a  witness.  I  must  by 
no  means  be  taken  as  expressing  an  opinion  that  in  such  a 
case  the  witness  would  not  be  protected.  I  can  see  many  rea- 
sons why  a  witness  should  be  absolutely  protected  from  any- 
thing he  said  in  the  witness-box.  If  he  did  voluntarily  make 
a  scandalous  attack  while  giving  evidence  he  would  be  guilty 
of  a  gross  contempt  of  Court,  and  might  be  committed  to 
prison  by  the  presiding  Judge ;  or  if  he  were  before  an  infe- 
rior tribunal,  and  he  persevered  in  his  scandalous  statements, 
be  might  be  liable  to  an  indictment  for  obstructing  the  course 
of  justice." 

Much  also  was  said  as  to  the  privilege  of  a  witness  in  the 
still  more  recent  case  of  Munster  v.  Lamb^  in  the  C!ourt  of  Ap- 
peals, L.  R.  11  Q.  B.  Div.  588  (1888);  28  American  Law 
Begister,  12 ;  and  we  feel  ourselves  at  liberty  to  adopt,  if 
we  choose,  what  was  said  in  that  case  on  that  subject.  The 
Judges,  Brett  and  Frt,  there  again  affirm  the  absolute  char- 
acter of  this  privilege  in  the  broadest  terms.  "  Why,"  says 
Frt,  L.  J.,  **  should  a  witness  be  able  to  avail  himself  of  his 
position  in  the  box  and  to  make  without  fear  of  civil  conse- 
quences a  &lse  statement,  which  in  many  cases  is  peijurei, 
and  which  is  malicious  and  affidcts  the  character  of  another  ? 
The  rule  of  law  exists,  not  because  the  conduct  of  those  per- 
sons ought  not  of  itself  to  be  actionable,  but  because  if  their 
conduct  was  actionable,  actions  would  be  brought  against 
Judges  and  witnesses  in  cases  in  which  they  had  not  spoken 
with  malice,  in  which  they  had  not  spoken  with  falsehood. 
It  is  not  a  desire  to  prevent  actions  from  being  brought  in 
cases  where  they  ought  to  be  maintained  that  has  led  to  the 
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adoption  of  the  present  rale  of  law ;  bat  it  is  the  fear  that  if 
the  rale  were  otherwise,  nameraos  actions  woald  be  brought 
against  persons  who  were  merelj  discharging  their  datj.  It 
most  alwajs  be  borne  in  mind  tiiat  it  is  not  intsoded  to  pro- 
tect malicious  and  untrathful  perMNis,  bat  that  it  is  intended 
to  protect  persons  acting  bmajidt^  who  under  a  different  rale 
would  be  liable,  not  perhaps  to  verdicts  and  judgments  against 
them,  but  to  the  vexation  of  defending  actions ;"  and  he 
refers  to  the  fact  that  Courts  of  Justice  have  control  over  all 
proceedings  before  them,  and  have  ample  powers  to  check  im- 
proper conduct  on  the  part  of  witnesses  as  well  as  solicitors 
and  counsel. 

Such  are  the  English  decisioiis.  As  to  anthoritj  on  the 
same  subject  in  this  country  we  have  already  referred  to 
what  has  been  said  by  Mr.  Townshend,  in  his  book  on 
Slander  and  Libel,  and  we  have  the  authority  of  Judge 
CooLET  to  the  effect  that  ^^  among  the  cases  which  are  so  abso- 
lutely privileged  on  reasons  of  public  policy  that  no  inquiry 
into  motives  is  permitted  in  an  action  for  slander  or  libel,  is 
that  of  a  witness  giving  evidence  in  the  course  of  judicial 
proceeding  It  is  familiar  law  that  no  action  will  lie 
against  him  at  the  suit  of  a  party  aggrieved  by  his  false  tes- 
timony, even  though  malice  be  charged ;"  and  for  this  a  num- 
ber of  authorities  from  different  States  are  cited :  Cooley, 
Const.  Lim.  545. 

Again :  Mr.  Wait  seems  to  adopt  the  English  cases  as  lay- 
ing down  the  trae  rale :  7  Wait,  Act  k  Def.  488. 

A  different  view  as  to  the  extent  of  this  privil^e  has  been 
taken  by  the  Courts  of  many  of  the  States,  and  it  may  be 
conceded  that  the  weight  of  authority  in  this  country  is  in 
favor  of  a  much  greater  restriction  upon  the  privilege  than 
is  sanctioned  by  the  English  decisions.  But  we  are  not  con- 
trolled by  any  decision  of  our  own  Courts,  and  are  at  liberty 
to  settle  the  law  for  this  State  according  to  our  best  judg- 
ment. After  a  most  careful  consideration  of  the  subject,  we 
are  convinced  that  the  privil^e  of  a  witness  should  be  as 
absolute  as  it  has  been  decided  to  be  by  the  English  authori- 
ties we  have  cited,  and  we  accordingly  adopt  the  law  on  this 
subject  as  they  have  laid  it  down. 
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It  remains  to  apply  this  law  to  the  case  before  us.  The 
declaration  does  not  state  definitely  what  the  controversy  or 
matter  of  inquiry  in  the  equity  case  of  Manning  v.  Voneiff 
actually  was.  Enough  is  stated,  however,  to  warrant  the 
inference  that  the  female  plaintiff  was  a  party  to  that  suit, 
or  was  preferring  a  claim  in  some  capacity  to  the  estate,  or 
some  part  of  it,  of  a  Mr.  Plitt,  deceased,  and  that  the  witness 
or  her  husband  was  resisting  that  claim.  The  defendant  was 
examined  as  a  witness  in  that  case,  and  so  far  as  her  testi- 
mony is  set  out  in  the  declaration,  it  appears  she  was  first 
asked  if  she  remembered  quite  distinctly  the  day  on  which 
her  husband  told  her  he  was  copying  certain  deeds  at  Mr. 
Plitt's  request.  To  this  she  replied  that  the  saw  her  husband 
copying  some  papers ;  that  he  had  a  file  of  papers,  copying 
them,  and  she  being  inquisitive  asked  him  what  he  was  writ- 
ing, and  he  said  he  was  copying  some  deeds  Mr.  Plitt  asked 
him  to  copy.  6he  was  then  asked,  *'  Was  that  the  same  day 
on  which  the  magistrate  came  to  see  Mr.  Plitt?"  To  this 
she  replied,  ''  No,  I  don't  think  so."  She  was  then  asked, 
**Well,  how  many  days  about  intervened?"  To  this  she 
replied,  *^  Not  knowing  that  a  mistress  or  woman  of  Mr. 
Plitt's  would  step  in  to  claim  the  lawful  wife's  property,  I 
did  not  keep  an  account  of  the  date  that  way ;  if  I  would 
have,  I  would  have  noticed  the  date  and  all  those  little  par- 
ticular incidents  to  save  Mrs.  Plitt  from  much  heartache  and 
trouble  and  cause  of  her  death."  This  is  the  libel  or  slander 
complained  of.  Now  it  is  true  she  could  have  answered  the 
question  by  simply  saying  she  ^^  did  not  remember."  It  is 
also  true  that  the  imputation  thus  cast  upon  the  plaintiff  was 
grossly  slanderous.  She  may  have  made  it  from  malice,  know- 
ing at  the  same  time  that  it  was  false,  and  from  the  averments 
of  the  declaration  which  the  demurrer  admits  we  must  so  take 
it.  Still  it  was  the  excuse  she  chose  to  give  as  to  not  remem- 
bering the  date  about  which  she  had  been  pressed  by  this 
and  two  previous  questions.  It  is,  as  we  consider  it,  nothing 
more  than  a  reflection  cast  upon  a  party  to  the  controversy  in 
answer  to  a  question  which  could  have  been  answered  with- 
out makiug  such  reflection.  The  answer  might  have  been 
expunged  from  the  record  and  the  witness  punished  for  mak- 
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ing  it,  but  it  is  quite  impoauble  to  say  that  she  did  not  make 
it  in  her  character  aa  witneaB,  or  that  it  is  at  all  like  the  ex- 
amples put  by  the  Jadgea  in  Seaman  v.  Ndkeretift^  aa  bring 

outside  of  the  privilq^ 

Jodgment  affirmed* 


Robinson,  J.  (dissenting).  The  absolnte  and  unqualified 
privil^e  of  a  witness  as  laid  down  in  this  case,  is,  in  my 
opinion,  a  departure  from  the  well-settled  law  on  the  aubjeet 
I  agree  that  a  witness  is  absolutely  protected  as  to  everything 
said  by  him,  having  relation  or  reference  to  the  subject-mat- 
ter of  inquiry  before  the  Court  But  if  he  takes  advantage 
of  his  position  as  a  witness  to  assail  wantonly  the  diaracter 
of  another  and  to  utter  maliciously  what  he  knows  to  be 
false,  in  regard  to  a  matter  that  has  no  relation  or  referenof 
to  the  matter  of  inquiry,  he  is,  in  my  opinion,  both  on  prin- 
ciple and  authority,  liable  in  an  action  of  slander.  I  must, 
therefore,  enter  my  dissent  to  the  judgment  in  this 

Brtan,  J.,  also  dissents. 


The  qnesUon  decided  bj  the  sbore 
esse,  snd  to  be  itiicuwed  la  this  note, 
maj  be  stated  thus :  Ii  a  witness  ab- 
eofitfe/jf  protected  from  sail  for  slan- 
derous charges  made  b^  him  in  the 
witness-box,  or  does  his  privilege  ex- 
tend onlj  to  those  statements  which 
are  pertinent  to  the  proceeding  in 
which  he  is  testifying  f 

All  anthoriiies  and  writers  agree  in 
giving  to  a  witness  a  certain  priTilege 
in  his  character  as  witness  ;  and  the 
grounds  on  which  this  privilege  rests 
are  most  reasonable  and  satisfactorj. 
We  need  not  repeat  here  what  is  said 
on  this  point  in  the  case  above  nor  in 
the  varioQS  text-books  and  decisions. 
All  unite  in  the  doctrine  that  pnUic 
policy  and  the  dne  administration  of 
Josiice  require  that  witnesses  in  Ju- 
dicial proceedings  should  be  free  to 
speak  out  in  regard  to  the  matters  in 
controversy,  without  fear  of  being  in 
any  way  liable  to  suit  for  slander. 
AU  agree,  too,  that  no  matter  how 


fldae  and  no  matter  how  maliekas 
•nch  statsawnts  of  a  witness  nay  be, 
he  Is  nevertheless  protected  by  his 
privilege.  It  Is  only  in  regard  to  the 
question  of  relevancy  that  the  decis- 
ions are  net  harmonious. 

From  the  cases  quoted  In  the  opin- 
ion above,  it  Is  obvious  that  the  Bn- 
glish  Judges  have  laid  down  the  rule 
that  a  witness  Is  absolutely  privi- 
leged in  what  he  says  In  the  coune  of 
his  examination.  "Neither  Is  that 
privilege  affected  by  the  relevancy  cf 
what  he  says,'*  are  the  words  of  Lord 
CocKMrui  in  iSsoaiaa  v.  NeA^reUft^  2 
C.  P.  D.  58  (1876),  and  the  expres- 
sions of  the  other  Judges  in  the  case 
are  to  the  same  effect.  The  instaaoss 
put  by  Lords  Cockbubx  and  Bbjji- 
wxix,  in  which  the  witness  might  be 
liable,  are  not  understood  to  mean 
that  rtUvancg  is  material,  hut  are 
given  as  examples  of  words  spoken 
outside  of  the  character  of  witness. 

It  is,  however,  to  be  remarked  that 
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Cbi  Bagttah  Ckmrlt  hwrm  Wbvm  been 
caliad  upoB  to  dwide  a  ctM  in  vhich 
tlie  wovdt  oomplftiiiad  of  w«r«  aoi 
peitiiMuit  to  th«  flftiiae  In  irUch  thejr 
w^n  8iMil3«i.  Iv  Smmmm  v.  AflC/Ur- 
e^  fain  whidi  Om  priaoipAl  eiM 
mAkM  foil  qvDtsUoas,  *'Uie  tUU- 
OMit*  CMBpUlMd  of  w«n  lirioUj 
perliiie&l  to  Um  osttar  in  ittvo." 
ne  poMibilit/  o.  a  diffennt  ofiiiiion, 
as  to  Um  eflcct  of  irrolovaiit  tosU- 
OMmy,  ii  ADggettod  1^  Lord  Bbam- 
wbll;  the  ooanael  for  thode&sndani 
*'uid  ho  waa  prepared  to  nMdntaiii 
tkatM  long  M  a  witaeaa  apoke  aa  a 
witseaa  is  ifaa  witneaa-box,  be  waa 
proteeted,  wbether  tbe  matter  bad 
reftraaoe  to  tbe  inqnirj  or  sou  I  aid 
relnelaBt  to  Affirm  ao  oxtMrne  a  pro> 
poattioii.  •  •  *  1  oaa  aearoelx  think 
n  witneaa  would  be  pniteoted  in  any- 
thing he  Bight  aa/  in  tbe  witneaa- 
boz,  wantonly  and  without  reference 
lo  the  inqoiry;"  and  tbe  Judge  r»- 
nmrka  that  the  worda  "  having  rafer- 
onoe  to  the  inqniry"  ought  to  have  a 
▼«ry  wide  and  oomprebenaive  appli- 
caEtion,  and  ought  to  extend  to  whAt  n 
witaeaa  might  naturally  and  reaaon- 
ably  aay  when  giving  evidenoe.  But, 
notwithetanding  these  qualifying  ob- 
aerratfona,  there  la  no  reaaon  for 
doubting  that  the  Judgment  of  the 
Court  means  that  the  privilege  of  a 
witness  is  absolute  and  that  releranoy 
or  irrelevancy  is  not  to  be  oonsidered. 
Butdermm  v.  Br^mkmd^  4  H.  ft  N. 
569  (1859),  is  another  ease  in  which 
the  liability  of  witneaaea  baa  been 
diacuased.  There  an '  action  waa 
brought  against  a  person  who  had 
made  a  seandaloua,  falae,  and  mali- 
cious affidavit,  in  a  cause  pending  in 
Court,  for  tbe  purpose  of  deftuning  a 
person  not  a  party  to  the  cause.  In 
the  Judgment  in  Ikvor  of  the  defimd- 
ant,  it  iii  stated  very  broadly  that 
''no  action  will  lie  fbr  worda  apoken 
or  written  in  the  course  of  any  Jndi* 
Vol.  ZZZVI.— 81 


dal  proceeding.  By  universal  assent 
it  appears  that  in  this  coun^  no  such 
action  lies."  In  this  6aae,  however, 
aa  in  Seamam  v.  Netkereljf},  the  words 
were  capable  of  being  held  relevant. 
''  I  can  easily  see  bow  they  might  be 
relevant,"  saya  Eblb,  J. ;  ao  that  the 
Jodgaaent  of  the  Court  waa  not  pro- 
nounced upon  the  l«gal  effect  of  irrele- 
vant testimony. 

Am  atated  la  the  principal  caae,  the 
qoeatioa  was  also  oonsidered  in  Da»' 
km»  V.  Lord  Rokebg,  L.  R.  8  Q.  B.255 
(1873).  The  defendant  waa  sued  for 
slander  uttered  by  him  while  a  wit- 
ness before  a  military  Court,  and  it 
was  in  effect  held  that  aa  the  deCam*- 
tory  worda  had  been  spoken  by  the 
defendant  while  a  witness  before  a 
military  0>urt,  and  had  reference  to 
the  aubject-matter  before  that  Ck>urt, 
they  were  privileged,  and  whether 
they  were  spoken  falsely  and  mall- 
oionsly  were  questions  altogether  im- 
material. KaixT,  C.  B.,  in  giving 
Judgment  for  the  defendant,  said: 
''No  action  Ilea  against  a  party  or 
witnesses  for  anything  said  or  done, 
though  fklsely  or  maliciously  and 
without  any  reasonable  or  probable 
cause,  in  the  ordinary  course  of  any 
proceeding  in  a  Court  of  Justice;" 
and  the  observation  of  Lord  Maxa- 
FiBLD  is  quoted,  that  "  neither  party, 
witnesses,  counsel,  Jury,  nor  Judge 
can  be  put  to  answer  civilly  or  crimi- 
nally for  words  spoken  in  office."  On 
appeal  to  the  House  of  Lords  (L.  R. 
7  H.  L.  744  (1875),  this  Judgment 
waa  affirmed,  and,  aa  quoted  in  the 
principal  case,  it  waa  said  that  "a 
long  series  of  decisions  baa  settled 
that  no  action  will  lie  agiUnst  a  wit- 
ness for  what  he  says  or  writes  in 
giving  evidence  before  a  Ck>urt  of 
Justice." 

The  latest  English  case  upon  the 
subject  is  Mun$ter  v.  Lamb,  11  Q.  B. 
Div.  588  (1883),  23  Ambbicav  Law 
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RMiSRBy  12.  The  action  was  against 
a  aolidUir  for  alandetoot  W€ffda  spoken 
while  noting  at  an  advocate.  In  ten- 
dering JndgnMnity  BnxR,  M.  R.,  look 
occasion  to  disonas  the  liabilitj  of 
witnesses  for  slander,  and  liis  obaer- 
Tstions  are  as  foUowa:  *' With  rqgaid 
to  witnesses  the  general  conolaaien  is, 
tlist  all  witnesses  speaking  with  ref- 
erenoe  to  the  matter  wiiidi  la  befors 
the  Goort,  whetlier  what  ttajf  aaj  is 
relevant  or  irrelevant,  whether  what 
thej  say  is  nialicioaa  or  not,  am  ex- 
empt from  liabilitj  to  anj  action  in 
ru:»p«ct  of  what  tliej  state.  It  was  at 
one  time  suggested  that  althoa^  wit- 
nesses could  not  be  held  liable  to  an 
action  upon  the  ease  fcr  defunatlon, 
neverthelem  thej  might  be  hdd 
liable  in  another  and  different  ftirm  of 
action  on  the  case,  namely,  an  action 
analogous  to  an  action  iir  maUchms 
prosecution,  in  which  it  would  ba  al- 
leged that  the  statement  oomplained 
of  was  false,  to  the  knowledge  of  the 
witness,  and  was  made  maliciousl/ 
and  without  probable  cauie;*'  but 
such  an  action  cannot,  according  to 
the  authorities,  be  maintained. 

We  now  oome  to  the  case  of  Xea- 
nedg  T.  HUliard,  10  Ir.  C.  L.  Rep.  195 
(18G0),  in  which  is  to  be  fbund  the 

most  carefnl  examination  of  the  ques- 
tion that  has  oome  from  the  Courts  of 
the  British  empire.  The  action  was 
for  libel,  for  false  swearing  in  a  Judi- 
cial trial.  In  the  oonrse  of  a  long 
opinion,  and  after  a  review  of  the 
Kiglish  cases  and  a  statement  of  the 
reasons  on  whioli  they  are  baaed, 
PiooT,  C.  B.,  says :  *'  In  my  judgment, 
the  immunity  of  a  party  from  an  action 
for  defhmation  fbr  what  is  said  or 
written  or  sworn  by  him  on  his  own 
behalf  in  a  Judicial  proceeding,  at- 
taches whether  what  he  states  be  or 
be  not  material.  The  reason  of  the 
rule  of  law  which  protects  him  ap- 
plies to  his  statement  on  his  own 


behalf,  wholly  inaspetiUtn  of  their 
Immsterislity.    The  dtflcnlty  ia  often 
great,  la  one  akiUed  hi  the  law,  ef 
detsffiBining  upon  the  qnoBHona 
irrek»vanc(y  or  immateriality  cT 
asenta  or  of  sfvidenea.    If 
•haU  be  bonnd  to  de»w mine  fmt  what 
are  the  esact  qneationa  at  iasno  in  tho 
«Miae,  and  noEt  what  la  the 
At  which  atateasenta  or 
be  msterial,  and  to  iliiliiBBslns  ihh  al 
the  peril  ef  an  aetten  fcr  -■T^inralfira 
if  he  be  wrong,  if  hia  woid  ba  da- 
teiatory,  the  protection  which  tha 
Uw  profesaea  to  give  him  would  ha 
nearly  nngatety.    llial  pntpeaa  la  to 
give  him  tha  eonrage  to  tcaort  as  a 
puty  to  tha  Hgal  trihnnala  for  Jnatiaa 
or  as  a  witness  to  give  his  efvidwwe 
before  those  tribunals,  undctened  by 
the  fear  of  a  proseeuthm  iw  liheL    It 
is  impossiUe  that  he  can  ha  fioa  ham 
that  ft«r,  if  hia  iamnnity  una!  de- 
pend upon  hia  not  miatakiitg  whai  Is 
not  material  for  what  is,  and  upon  his 
rightly  distinguishing  what  la  Ihasa 
what  is  not  libel  or  actloBahla  slan- 
der."   In  the  aame  case.  Gun,  B., 
after  reviewing  the  caaea  in  whidi  tha 
privilege  of  oounsel  in  arguasent  Is 
held  to  be  restricted  to  what  is  relevant 
to  the  matter  befine  the  Court,  aays : 
"Assuming  the  inquiiy  aa  to  rela- 
vancy  to  be  open  and  material  in  the 
case  of  language  used  by  a  coonad,  I 
cannot  find  any  aatisfsctory  authority 
for  the  position  that  it  la  so  in  the 
case  of  a  party  to  a  proceeding  or  a  wit^ 
ness.    Considering  the  foundation  of 
the  rule,  which  is,  that  puUio  policj 
requirea  that  a  man  shidl  not  be  de- 
terred by  the  fear  of  an  action  fkem 
instituting  a  legal  proceeding  or  giving 
full  and  fk«e  testimony  for  the  ad- 
vancement of  Justioe,  I  do  not  see  how 
the  protection  intended  to  ba  aibrded 
to  such  a  person  can  hare  Ita  fUl  and 
effectual  operation,  if  he  la,   at  hia 
peril,  to  see  to  the  relevaney  and 
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tinenoe  of  his  statement.  A  oonnsel 
being  Ugi*  perkus  and  retained  for  a 
olient  and  being  at  liberty  to  ezereise 
hia  own  discretion,  may  possibly  be 
differently  circnmstanoed.  It  may 
not  be  anreasonable  to  expect  from 
him  a  greater  degree  of  cirenmspeo- 
tion." 

Taming  now  to  the  American  de- 
cisions, we  find  that  the  principal  case, 
Huwkd  T.  Voneiff,  is  the  only  one  in 
this  ooantry  which  adopts  in  fall  the 
law  as  laid  down  in  England.  In 
Louisiana,  indeed,  it  was  said  in  Teny 
T.  /W/ovf,  21  La.  An.  375  (1869),  that 
"the  administration  of  Jastioe  re- 
quires the  testimony  of  witnesses  to 
be  nnrestrained  by  liability  to  veza- 
tioos  litigation.  The  words  they 
utter  are  protected  by  the  occasion 
and  cannot  be  the  fonndation  of  an 
action  for  slander."  This  case  is 
cited  in  Hundcel  ▼.  Voneiff  as  an  aa- 
thority  for  the  absolute  privilege  of  a 
witness,  but  its  citation  for  that  pur- 
pose is  misleading  since  it  was  modi- 
lied  In  the  subsequent  case  of  BwtIm 
T.  Eyan,  36  La.  An.  951  (1884),  by 
*'  this  qualification,  that  statements 
thus  made  in  the  course  of  an  action, 
must  be  pertinent  and  material  to  the 
Issue." 

The  leading  case  in  this  country 
upon  privilege  in  Judicial  proceedings 
is  without  doubt  Hoar  y.  YFoocf,  3 
Mete.  193  (1841).  The  action  was 
against  a  person  who  conducted  a 
prosecution  before  a  Justice  of  the 
peace,  and  the  question  of  the  prirl- 
lege  of  a  witness  was  not  directly  in- 
TolFod.  But  the  reasoning  of  Sbaw, 
C.  J.,  in  that  case  has  been  applied  in 
later  Massachusetts  esses  to  the  priri- 
lege  of  witnesses,  so  that  the  obserra- 
tions  of  the  learned  Judge  are  properly 
considered.  **  We  take  the  rule  to  be 
well  settled  by  the  authorities,"  says 
the  Court,  "  that  words  spoken  in  the 
oonrse  of  Judicial  proceedings,  though 


they  are  such  as  impute  crime  to  an- 
other, and  therefore  if  spoken  else- 
where would  Import  malice  and  be 
actionaUe  in  themseWes,  are  not 
actionable  if  they  are  applicable  and 
pertinent  to  the  subject  of  inquiry. 
The  question  therefore  in  such  cases 
Is  whether  the  words  were  spoken  in 
the  course  of  Judicial  proceedings  and 
whether  they  were  relevant  and  per- 
tinent to  the  cause  or  subject  of  in- 
quiry. And  in  determining  what  Is 
pertinent  much  latitude  must  be  al- 
lowed to  the  Judgment  and  discretion 
of  those  who  are  interested  in  the  con- 
duct of  a  case  in  Court,  and  a  much 
larger  allowance  made  for  the  ardent 
and  excited  feelings  with  which  a  party 
or  counsel  may  become  animated.  *  *  * 
Still  this  pririlege  must  be  restrained 
by  some  limit,  and  we  consider  that 
limit  to  be  this :  that  a  party  or  counsel 
shall  not  avail  himself  of  his  situation 
to  gratify  private  malice  by  uttering 
slanderous  expressions  either  against 
a  party,  witness,  or  third  persons, 
which  have  no  relation  to  the  cause 
or  subject  matter  of  the  inquiry." 

In  Rice  v.  Coolidge,  121  Mass.  393 
(1876),  the  privilege  of  a  witness  was 
more  directly  considered.  "  It  seems 
to  be  settled  by  the  English  au- 
thorities," says  the  Court,  <'that 
Judges,  counsel,  parties,  and  witnesses 
are  absolutely  exempted  from  liability 
for  defamatory  words  published  in  the 
course  of  Judicial  proceedings.  The 
same  doctrine  is  generally  held  in  the 
American  Courts,  with  the  qualifica- 
tion as  to  parties,  counsel,  and  wit- 
nesses, that  in  order  to  be  privileged, 
the  statements  made  in  the  course  of  an 
action  must  be  pertinent  and  material 
to  the  case;"  and  the  remarks  of 
Shaw,  C.  J.,  given  above,  were  quoted 
and  approved.  And  in  MeLaughiin  v. 
Cowley,  127  Mass.  316  (1879),  after 
stating  the  law  as  announced  in  Boar 
T.  Wood^  the  Court  says :  "  The  quails 
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fioation  of  the  English  mle  ii  adopted 
in  order  that  the  protection  giren  to 
individoalfl  in  the  interest  of  an  efl- 
dent  administration  of  Justioe  maj 
not  he  abased  as  acloak  from  beneath 
which  to  gratif/  prirate  malice." 

In  Vermont,  the  question  has  been 
considered  in  AfoiMr  t,  WaUom^  11 
Vt.  536  (1839),  in  a  careful  opinion 
l^  Judge  Rbopuld;  and  the  oo&- 
dusiou  is  that  an  action  against  a 
witness  for  slander  is  maintainable,  if 
the  false  statements  were  irrelevant 
and  malidous.  The  defendant  was 
sued  for  slander  spoken  while  a  partjr 
to  a  case  on  trial.  The  Court  says:  "If 
anj  one  considers  himself  aggriered, 
in  order  to  sustain  an  action  for 
Blander  he  must  show  that  the  words 
spoken  were  not  pertinent  to  the 
matter  in  progress,  and  with  a  Tiew 
to  defame  him.  So  that  if  the  words 
spoken  were  pertinent  to  the  matter 
in  issue,  the  partj  and  counsel  majr 
claim  full  immunity  from  an  action  of 
slander,  however  malicious  might 
hare  been  his  moUTe  in  speaking 
tliem.  The  pUintiif  in  order  to  main- 
tain his  action  must  prove,  first,  that 
the  words  spoken  were  not  pertinent 
to  matter  then  in  hand,  and,  second, 
that  thej  were  not  spoken  banafidt.'** 
Whk€  T.  CarrM,  42  N.  Y.  161 
(1870),  is  hardly  worthy  of  the  at- 
tention  sometimes  given  to  it.  W., 
an  allopathic  physician,  while  testi- 
fying as  a  witness,  went  out  of  his 
way  to  call  C,  a  homceopathic  physi- 
dan,  a  "quack.'*  In  sustaining  a 
Judgment  for  the  plaintiff  the  Court 
says :  "  If  the  defendant,  in  testify- 
ing as  a  witness,  and  as  such  entitled 
to  the  protection  of  law,  in  using  the 
words  proved,  was  actuated  by  malice ; 
if  he  used  the  words  for  the  mcro 
purpose  of  defisming  the  plaintiff, 
then  the  law  withdrew  the  protection 
it  would  otherwise  have  afforded  him, 
and  he  became  amenable  to  the  con- 


sequences of  uttering  the  slander." 
The  opinion  in  this  case  is  very  cff- 
hand,  and  contains  no  discussion  ef 
prindples  nor  dtation  of  authorities. 
It  seems,  however,  to  have  been  r^ 
ferred  to,  without  disapproval,  in 
Monk  T.  EUmcortk,  50  N.  Y.  309 
(1872),  in  which  it  is  said:  "The 
case  iWhif  v.  CanoU)  shows  that 
the  Court  held  that  the  answer  given 
to  the  question  put  to  the  defendant 
as  a  witness  beforo  the  surrogate,  was 
not  material  and  pertinent  to  the  in- 
quiry, and  further  held  it  privileged 
if  the  defiendant  when  he  gave  it  in 
good  faith  believed  it  was." 

In  CalkmM  v.  Swtmer,  13  Wise  193 
(1800),  a  Judgment  was  allowed  to  be 
entered  against  the  defendant  witness 
in  the  lower  Court,  but  was  revened 
on  appeaL  The  true  rule,  it  ia  said, 
in  regard  to  a  witness's  liability  to  an 
action  for  what  he  may  aay  pending 
his  examination  before  a  Judicial 
tribunal  is  that  he  is  not  answerable 
in  damages  for  any  statements  he  may 
make,  which  are  responsive  to  ques- 
tions put  to  him  and  which  are  not 
objected  to  and  ruled  out  by  the 
Court,  or  concerning  the  imperti- 
nen^y  or  impropriety  of  which  he  r^ 
ceives  no  advice  from  the  Court.  If 
what  is  said  or  written  be  pertinent 
and  material  to  the  cause  or  subject- 
matter  of  inquiry,  the  speaker  or 
writer  is  not  liable  to  an  action,  how- 
ever much  he  may  be  actuated  by 
hatred  or  ill-will.  It  is  one  of  the 
many  instances  where  the  claims  of 
the  individual  must  yield  to  the  dic- 
tates of  public  policy. 

In  Lawmm  v.  Hida,  38  Ala.  279 
(1862),  an  action  was  brought  against 
the  defendant  on  account  of  slander- 
ous interrogatories  filed  by  him  in  a 
case  to  which  he  was  a  party ;  and 
while  the  opinion  of  the  0>urt  does 
not  specifically  mention  witnesses, 
they  seem  to  be  induded  in  the  tenn 
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pariiM.    **  To  the  caUlogne  of  abso- 
latolj  priTileged  oommanicatioiiB  bo- 
long  aU  words  ipoken  or  written  hy 
the  Coiirt,  the  partlet,  or  their  ooon- 
sely  in  the  dne  ooorse  of  Judicial  pro- 
oeedinga,    which  maj    be   relerant. 
The  relevancy  or  pertinency  of  the 
ealnminons  matter  is  indiapenaable  to 
Ua  perfiwt  and  abaolate  freedom  from 
all  actionable  qnalitj.    The  law  de- 
■Igna,  in  the  adoption  of  the  principle 
abore  stated,  to  reliere  those  partici- 
pating in  the  proceedings  of  Courts  of 
jQStioe  frtnn  the  restraint  which  might 
result  frtmi  the  apprehension  of  law- 
suits.    The  accomplishment  of  that 
object  does  not  require  that  the  privi- 
lege should  be  extended  further  than 
to  relevant  communications.    A  fur- 
ther extension  would  license  malig- 
nity— to  pervert  Judicial  proceedings 
to  the  accomplishment  of  its  wicked 
purposes.    The  avoidance  of  such  a 
oonaequence  is  scarcely  less  important 
than  the  guarding  of  the  unembar^ 
rassed  freedom  of  Judicial  investiga- 
tioa."    The  latest  American  case,  ex- 
cepting BvMdtd  V.  Vimafj  is  SkoddeM 
T.  MeEboet^  Supr.  Ct.  Tenn.,   Nov. 
1887,  in  which  the  defendant,  on  the 
witness-stand,  charged  the  plaintiif 
with  the  theft  of  his  horse.     ''The 
act  of  testifying  as  a  witness,"  says 
the  Court,  "must  be  either  in  the  ex- 
ercise of  a  right  or  the  peHbrmance  of 
a  duty,  and  in  either  case  the   act 
must  be  performed  in  good  iSsith.    If 
he  avails  himself  of  his  position  ss  a 
witness  to  maliciously  answer  with  a 
knowledge  that  such  answer  is  not 
pertinent  or  relevant,  the  law  with- 
draws the  protection  it  would  other- 
wise have  afforded  him.  •  •  •  We 
fkilly  recognise  the  importance  to  a 
due  administration  of  Justice,  of  up- 
holding the  privilege  accorded  parties 
to  write  and  speak  i^reely  in  Judicial 
.proceedings ;  but  in  so  doing,  we  must 
not  lose  sight  of  the  fisct  that  it  con- 


cerns the  peace  of  society  that  the 
good  name  and  repute  of  the  citizen 
shall  not  be  exposed  to  the  malice  of 
individuals,  who,  under  the  supposed 
protection  of  absolute  privilege,  make 
use  of  the  witness-box  to  volunteer 
defamatory  matter  in  utterances  not 
pertinent.  To  hold  such  persons  re- 
sponsible in  damages  cannot  fkirly  be 
said  to  hamper  the  administration  of 
Justice.  The  privilege  of  a  witness 
is  great,  but  it  must  not  be  mistaken 
for  unbridled  license." 

To  the  above  cases  several  may  be 
added  to  the  same  effect,  but  not  so 
satisfactory  in  discussion  or  citation  : 
Smith  V.  Howard,  28  Iowa,  51  (1869)  ; 
Morgan  v.  Booth,  13  Bush  (Ky.),  480 
(1877) ;  Lea  v.  White,  4  Sneed  (Tenn.), 
Ill  (1856) ;  Barnes  v.  McCrate,  32 
Me.  442  (1851) ;  Wyatt  v.  Buell,  47 
Cal.  624  (1874).  There  are  still  other 
cases,  commonly  cited  ss  authorities 
by  the  text-book  writers,  which  do 
not,  in  reality,  touch  the  question  at 
issue,  and  are  of  no  value  whatever 
in  the  discussion :  Brigge  v.  Byrd,  12 
Iredell  (N.  Ca.),  377  (1851) ;  Godm 
V.  Cannon,  1  Harr.  (Del.)  3  (1832) ; 
LUee  V.  GaUer,  43,  Ohio  St.  631  (1885)  ; 
HiU  v.Niles,  9  N.  H.  9  (1837)  ;  Vemer 
V.  Vemer,  64  Hiss.  321  (1886)  ;  Hutch- 
inson V.  Leans,  75  Ind.  55  (1881),  and 
many  more. 

In  those  Jurisdictions  where  the 
question  is  as  yet  unsettled  the  Courts 
will  no  doubt  be  guided,  in  the  con- 
flict of  authority,  by  their  views  re- 
garding the  requirements  of  public 
policy.  The  Maiyland  Court  in 
Hundcelr.  Vontiffn9^j%,  that  being  at 
liberty  to  settle  the  law  for  Maryland 
according  to  its  best  Judgment  it  is 
convinced,  after  consideration,  that 
"  the  privilege  of  a  witness  should  be 
as  absolute  as  it  has  been  decided  to 
be  by  the  English  authorities." 

Bdoab  G.  Millbr,  Jb. 

Baltimore. 


( 
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Supreme  Court  oj  Alabama, 

BUTLER  V.  BLYTON  LAND  00.  n  al. 

In  AUbMBft,  the  brother  of  a  deoeued  iatestate  hMtard  hf  the  uaa 
IS  entitled  to  inherit  land  of  which  inch  intestate  diet  leiaedy  la  the  ezdntion 
of  the  mother. 

The  law  is  the  same  in  Ohio,  Rhode  bland,  Vennont  and  Viiginia,  hot 
otherwise  in  Missouri. 

Stevenmrn'M  Hein  ▼.  S^iami,  18  U.  8.  (5  Wheat.)  207, 18S0,  not  Mloved. 

Bill  in  equity  by  Mary  Batler,  averring  that  she  was  the 
mother  of  two  ill^itimate  aons,  one  of  whom  had  died,  intes- 
tate, unmarried  and  without  issue,  possessed  of  a  contract  for 
the  purchase  of  certain  real  estate  in  Alabama,  upon  which 
part  payment  had  been  made  to  the  Land  Ck>mpany,  and  a 
bond  for  title  executed  by  them  to  him ;  that  the  surviving 
son  had  obtained  possession  of  said  bond,  and,  claiming  to  be 
the  sole  heir  of  his  deceased  brother,  had  disposed  of  the 
same  to  Going,  one  of  the  defendants ;  that  Going  had 
obtained  title  from  the  Land  Company,  and  praying  that 
Going  be  decreed  to  hold  the  land  for  the  use  of  the  com- 
plainant, and  that  the  Land  Company  be  decreed  to  make 
her  a  clear  title  to  said  land. 

A  demurrer,  that  complainant  was  not  heir-at-law  of  her 
deceased  son,  being  sustained,  appeal  was  taken  to  this  Court 

W.  M.  Brooks  and  Barnes  ^  Bamee,  for  appellant. 
WeU  ^  TiUman.tor  appell< 


Son ERVILLB,  J.  This  casc  turns  on  the  proper  constmction 
of  our  statute  regulating  inheritance  between  bastard  chil- 
dren and  their  mothers  and  other  kindred ;  the  contest  here 
being  one,  in  effect,  between  the  mother  and  uterine  brother 
of  a  deceased  bastard,  who  died  seised  and  possessed  of  the 
real  estate  in  controversy. 

These  sections  of  the  Code  (1886)  read  as  follows:  Sec. 
1921.  ^^  Every  illegitimate  child  is  considered  as  the  heir  of 
his  mother,  and  inherits  her  estate,  in  whole  or  in  part,  as  the 
case  may  be,  in  like  manner  as  if  bom  in  lawful  wedlock." 
Sec  1922.  ^  The  mother,  or  kindred  of  an  illegitimate  child, 
on  the  part  of  the  mother,  are,  in  delault  of  chiklren  of  such 
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illegitimate  child,  or  their  desoendauts,  entitled  to  inherit  his 
estate.''  The  inqniry  is  whether  the  mother,  Mary  Bntler, 
under  this  statute,  takes  the  property  of  her  deceased  illegiti- 
mate son,  Ous  Peteet,  to  the  exclnsiou  of  the  latter's  half- 
brother,  one  Butler  Whitney,  of  the  blood  of  the  same 
mother.  It  is  contended  for  appellant,  that  the  latter  sec- 
tion  (section  1922)  must  be  construed  to  mean  that,  in  default 
of  children  of  an  illegitimate  child,  the  mother  shall  first 
inherit ;  and  if  there  be  no  mother  living  at  the  time  of  de- 
scent cast,  then  the  kindred  of  the  illegitimate  child  on  the 
part  of  the  mother  shall  be  entitled  to  take  his  estate,  and 
not  otherwise.  The  appellee,  on  the  contrary,  contends  that 
these  sections  of  the  Code  are  not  complete  within  them- 
selves,  but  are  a  part  of  an  entire  system  of  statutes  on  the 
subject  of  descents  and  distribations,  and  are  to  be  construed 
in  pari  nuUeria  with  them.  The  Judge  of  the  City  Court 
adopted  the  latter  view  of  the  statute,  and  we  fully  concur 
with  him  in  this  conclusion. 

These  sections  are  clearly  not  complete  within  themselves. 
It  is  declared  that  the  mother,  or  kindred  on  the  part  of  the 
mother,  shall  inherit  The  word  ^*  kindred"  means  rela- 
tions by  blood,  and  includes  collateral  as  well  as  lineal  rela- 
tions. It  includes  children  of  an  intestate  and  their  descend- 
ants, brothers  and  sisters,  nieces  and  nephews,  cousins,  uncles 
and  aunts,  and  other  next  of  kin.  How  are  these  numerous 
kindred  to  inherit,  and  which,  if  any  of  them,  are  to  be  pre- 
ferred ?  And  what  is  to  be  the  share  of  each  one's  inherit- 
ance? Necessarily,  these  inquiries  are  to  be  answered  by 
reference  to  the  statutes  of  descents  and  distributions,  which 
form  a  part  of  the  same  chapter  and  article  in  the  Code  that 
embrace  the  sections  under  consideration.  Except  so  far  as 
declared  otherwise,  the  rule  of  descent  for  real  estate  must 
be  governed  by  section  1915,  Code  1886,  and  of  personal  pro- 
perty by  section  1924,  which  precisely  correspond  to  sections 
2252, 2261,  Code  1876,  the  law  in  force  at  the  time  of  the  death 
of  the  intestate  in  the  year  1883.  There  is  nothing  in  the  stat- 
ute indicating  a  purpose  to  give  the  mother  a  priority  of  right 
over  the  other  kindred  whose  rights  are  preferred  by  the 
statute  of  descents.    K  this  had  been  the  legislative  intent, 
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it  was  eiisy  of  expreesion,  as  appears  in  the  New  York  atatnte, 
wbic'h  declares  that  if  an  iU^timate  child  die  intestate, 
without  descendants,  the  inheritance  ^^  shall  descend  to  his 
mother ;  if  she  be  dead,  it  shall  descend  to  the  relatives  of 
the  intestate  on  the  part  of  the  mother,  as  if  the  intestate  had 
been  legitimate :"  8  Rev.  SUt  N.  Y.,  p.  42,  §  14  (1859). 
This  construction  is  a  necessary  result  from  the  settled  rule 
that,  in  construing  a  doubtful  statute,  all  statutes  in  pari  mo- 
ieriaj  or  relating  to  the  same  general  subject-matter,  are  to  be 
taken  and  examined  together  in  order  to  arrive  at  the  l^psla- 
tive  intent.  ^*  All  acts  which  relate  to  the  same  subject," 
said  Lord  Mansfield,  in  Sex  v.  Laxdale^  1  Burr.  447,  ^  not- 
withstanding some  of  them  may  be  expired,  or  are  not  referred 
to,  must  be  taken  to  be  one  system,  and  construed  consist- 
ently." We  are  also  authorized  to  examine,  for  the  same 
purpose,  the  original  statute  from  which  the  present  law  was 
first  codified  in  the  form  it  now  appears,  which  is  the  same  as 
that  in  the  Code  of  1852 :  Code  185sf,  §§  1578, 1579.  The 
language  of  that  Code  is  identical  with  that  of  all  other  sub- 
sequent Codes  of  the  State  down  to  the  one  now  in  force. 
The  law  prior  to  codification  in  the  present  form,  as  taken 
from  the  Act  of  1824,  reads  as  follows:  Sec.  4.  ^Bastards 
shall  be  capable  of  inheriting,  or  of  transmitting  inheritance, 
on  the  part  of  their  mother,  in  like  manner  as  if  they  had 
been  lawfully  begotten  of  such  mother ;  and  shall  also  be 
entitled  to  a  distributive  share  of  the  personal  estate  of  any 
of  their  kindred  on  the  part  of  their  mother,  in  like  UAuner 
as  if  they  had  been  lawfully  b^otten  of  such  mother."  Sec  5. 
^^  The  kindred  of  any  bastard  on  the  part  of  his  mother  shall 
be  entitled  to  the  distribution  of  the  personal  estate  of  such 
bastard,  in  like  manner  as  if  such  bastard  nad  been  lawfully 
begotten  of  his  mother:"  Aiken,  St  (2d  ed.\  1886,  p.  129; 
Clay,  Dig.  Ala.  1843,  pp.  168, 169.  This  old  statute  differs 
in  phraseology,  but  not  materially  in  signification,  from  the 
one  now  embraced  in  the  Code  of  1886,  brought  forward,  as 
we  have  said,  from  the  Code  of  1852.  It  was  intended  to 
remedy  the  cruel  and  rigorous  policy  of  the  common  law  in 
reference  to  bastards,  by  which  was  visited  on  these  unfortu- 
nates a  stigma  which  more  properly  belonged  to  their  parents, 
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and  at  the  same  time  to  deal  with  the  erring  mother  in  a  more 
liberal  spirit  of  justice  as  well  as  of  Christian  charity.  By 
that  law  a  bastard  was  nuUiusJUius  as  to  the  whole  question 
of  inheritance.  He  had  no  mother  or  father,  no  brothers,  sis- 
ters, or  other  kindred,  no  inheritable  blood,  and  hence  no 
capacity  to  inherit  or  transmit  inheritance  save  to  the  heirs 
of  his  own  body.  The  supposed  origin  of  this  rule  has  been 
asserted  to  be  the  discouragement  of  a  promiscuous  and  illicit 
intercourse  between  the  sexes.  It  is  at  least  debateable 
whether  precisely  the  opposite  policy,  conferring  equal  rights 
of  inheritance  upon  legitimate  and  illegitimate  offspring, 
would  not  better  preserve  the  high  moral  duty  of  chastity 
between  the  sexes.  This  was,  to  a  certain  extent,  the  ten- 
dency of  the  civil  and  Jewish  law,  as  well  as  of  many  other 
ancient  Codes,  now  ever}* where  admitted  to  be  more  humane 
and  enlightened  than  the  rule  of  the  common  law  on  this 
subject  The  general  spirit  of  modem  legislation  has  accord- 
ingly been  to  sweep  away,  to  a  great  extent,  this  unjust  and 
illiberal  policy  of  the  English  law,  and  to  not  only  permit 
bastards  to  inherit  from  their  mothers,  but  also,  in  many  in- 
stances, to  provide  for  their  legitimation  by  the  subsequent 
marriage  of  their  parents,  or  by  written  declaration  made  for 
that  purpose  and  duly  recorded,  and  to  authorize  them  to 
transmit  inheritance  to  kindred  of  their  mother's  blood,  both 
collateral  and  lineal.  The  laws  of  Scotland,  France,  Holland, 
and  Germany  all  provide  that  the  intermarriage  of  the  parents 
after  the  birth  of  a  child  shall  render  such  child  legitimate — 
a  rule  of  the  canon  law,  the  adoption  of  which  the  ecclesias- 
tics urged  in  vain  upon  the  English  parliament  in  the  reign 
of  Henry  IIL  This  has  long  been  the  law  of  Alabama ;  le- 
gitimation following  from  the  intermarriage  of  the  reputed 
parents,  and  recognition  by  the  father :  Aiken,  St.,  p.  129, 
§  8 ;  Code  1886,  §§  2864-2869. 

This  construction  as  to  the  heritable  rights  of  bastards  and 
their  collateral  kindred  was  placed  upon  the  Virginia  statute 
enacted  in  1785,  and  carried  into  the  Code  of  1819  of  that 
State.  Our  old  statute,  as  appears  in  Aiken's  and  Clay's  Di- 
gests, seems  to  be  copied  from  the  Virginia  Code.  That  law 
was  construed  by  the  Virginia  Court  of  Appeals,  in  Garland 
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V.  Harrison^  8  Leigh,  868  (decided  in  1837) ;  an  exhaostive 
and  learned  opinion  being  delivered  by  three  of  the  five 
Judges.  They  all  agreed  that  the  purpose  of  the  statute  was 
to  confer  on  bastards,  not  only  the  capacity  to  inherit  from 
their  mothers,  just  as  they  would  do  were  they  legitimate 
children,  but  also  the  power  to  transmit  inheritance  to  their 
maternal  kindred,  both  collateral  and  lineal,  as  if  they  had 
been  bom  in  lawful  wedlock.  The  object  of  the  statute,  said 
Judge  Parker,  '^  was  to  make  bastards  quasi  Intimate  on 
the  nmtenial  side ;  to  give  the  bastard  a  mother  and  maternal 
kindred ;  and  to  make  them  heritable  from  each  other,  in  the 
order  prescribed  by  the  law  of  descents,  as  if  the  bastard  had 
been  lawfully  begotten  of  such  mother.  It  places  this  line, 
in  respect  to  inheritance,  precisely  in  tlie  situation  it  would 
be  in  if  one  bom  in  lawful  wedlock  should  die  leaving  no 
parental  kindred."  Judge  Brocksmbrough  said :  '^  A  bastard 
may  inherit  on  the  part  of  his  mother,  in  like  manner 
as  if  he  were  the  legitimate  son  of  his  mother.  He  may, 
therefore,  inherit  from  his  mother,  or  from  his  maternal 
grandparents,  in  the  direct  line,  or  from  his  maternal 
uucle  and  aunt,  or  great-uncles  and  great-aunts,  in  the  collat- 
eral, and  a  half  portion  from  his  legitimate  or  bastard  half- 
brother,  in  the  same  manner  that  a  legitimate  son  could 
inherit  from  his  legitimate  half-brother."  Judge  Tucker 
construed  the  statute  in  like  manner,  to  render  a  bastard  ^^  ca- 
pable of  inheriting  from  all  his  kindred  on  the  part  of  his 
mother,  whoever  they  might  be."  The  whole  Court  vigor- 
ously repudiated  the  soundness  of  the  decision  of  the  United 
States  Supreme  Court,  in  the  case  of  Steverison^s  Heirs  v.  Sul- 
livant^  5  Wheat.  207  (decided  in  the  year  1820),  and  relied  on 
for  authority  in  this  case  by  apiiellant's  counsel,  in  which 
that  Court  had  come  to  a  different  conclusion  in  constming 
the  Virginia  statute,  holding  that  it  prescribed  transmission 
of  inheritance  lineally,  but  not  collaterally,  on  the  part  of  the 
mother  of  a  bastard ;  in  other  words,  that  it  conferred  on 
bastards  capacity  to  inherit  by  descent  immediately  or  through 
their  mother  in  the  ascending  line,  and  to  transmit  the  same 
to  their  line  of  descendants,  in  like  manner  as  if  they  were 
legitimate,  but  did  not  authorize  brothers,  sisters,  or  other 


BUTLKR  V.  BLYTON  LAND  CO.  ST  AL.         725 

oollateral  kin  even  on  the  mother's  side  to  inherit  from 
them.  The  question  came  before  the  Virginia  Court  again 
in  Hepburn  v.  Dandas^  13  Grat  219  (decided  in  1856),  and 
still  again,  four  years  later,  in  Bennett  v.  Toler^  15  Id.  588 ;  and 
the  case  of  Garland  v.  Harrison^  8  Leigh,  368,  was,  after  re- 
newed discQssion,  adhered  to  and  re-affirmed. 

The  Vermont  statute  provided  that  ^'  bastards  shall  be  capa- 
ble of  inheriting  and  transmitting  inheritance,  on  the  part  of 
the  mother,  as  if  lawfully  begotten  of  such  mother" — the 
precise  language  of  section  4  of  the  Alabama  law,  as  cited 
above  from  Aiken's  and  Clay's  Digests.  It  was  held  in  Town 
ofBurlingUm  v.  Foslyy,  6  Vt  83  (decided  in  1834),  that,  under 
the  statutes  of  descents  and  distributions,  one  illegitimate 
child  could  inherit  from  another  ill^itimate  child  of  the  same 
mother,  which  is  the  precise  question  arising  in  this  case. 
The  Ohio  statute  is  in  identical  language,  and  the  Supreme 
Court  of  that  State,  in  Lewis  v.  Eatder^  4  Ohio  St  354  (de- 
cided in  1854),  repudiated  the  construction  placed  on  the  Vir- 
ginia statute  by  the  United  States  Supreme  Court  in  Steven- 
san^s  Heirs  v.  Stdlivant^  supra^  and  followed  the  Vermont 
decision,  where  a  like  statute,  as  we  have  seen,  was  construed. 
They,  without  a  scruple,  overruled  the  case  of  Little  v.  Lake^ 
8  Ohio,  289  (decided  in  1888),  in  which  Stevenson  v.  Sullivant 
had  been  followed.  It  is  observable  that  in  none  of  these 
cases  is  there  any  reference  made  to  the  case  of  Garland  v. 
Harrison^  supra.  In  Briggs  v.  Greene^  10  R.  I.  495,  however, 
the  authority  of  the  Virginia  case  is  expressly  adopted  in  con- 
struing a  similar  statute  in  Vermont,  and  that  of  the  United 
States  Supreme  Court  in  Stevenson  v.  Sullivant  repudiated.  It 
was  accordingly  held,  under  a  statute  precisely  like  the  one  in 
Virginia  and  the  former  one  in  Alabama,  that  bastard  children 
of  the  same  mother  are  capable  of  transmitting  inheritance 
on  the  part  of  the  mother ;  and  when  a  bastard  dies  intestate, 
leaving  a  bastard  sister  by  the  same  mother,  her  estate  will 
pass  to  that  sister.  Opposed  to  this  view  is  the  case  of  Bent 
V.  St.  Vrain,  30  Mo.  268  (decided  in  1860),  which  follows  the 
United  States  Supreme  Court,  without  noticing  the  Virginia 
decisions ;  and  Bemmington  v.  Lewis^  8  B.  Mon.  606  (decided 
in  1848),  which  omits  to  notice  any  of  the  foregoing  cases. 
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We  adopt  the  view  of  the  Virginia  CJourt  as  being  more  in 
accordance  with  the  principles  of  justice  and  the  enlightened 
and  liberal  policy  of  modem  legislation  on  this  subject :  Sim- 
mons V.  BnUj  21  Ala.  501  and  note  to  same,  56  Am.  Dec.  268 ; 
Schouler,  Dom.  Rel.  §  881 ;  2  Kent  Com.  •208-»2l4.  ''  Oor 
law  of  descents,"  as  said  by  Judge  Tucker,  in  Garland  v.  Har- 
rison j  supra,  ^'  was  formed  in  no  small  degree  upon  the  human 
affections ;  the  legislature  very  justly  conceiving  that  the 
object  of  a  law  of  descent  was  to  supply  the  want  of  a  will, 
and  that  it  should,  therefore,  conform  in  every  case,  as 
nearly  as  might  be,  to  the  probable  current  of  those  affections 
which  would  have  given  direction  to  the  provisions  of  such 
will.  Under  the  influence  of  these  opinions,"  he  adds,  ^  they 
legislated  in  reference  to  bastards."  An  English  Judge  long 
ago  said,  in  harmony  with  the  same  idea :  ^  The  statute  of 
distributions  makes  such  a  will  for  the  intestate  as  a  father, 
free  from  the  partiality  of  affections,  would  himself  make ;  and 
this,"  he  said,  ^  I  call  a  parliamentary  will :"  Edwards  v. 
Freemanj  2  P.  Wms.  448.  We  accordingly  hold  that,  under 
our  present  statute  of  descents  and  distributions,  the  brother  of 
the  deceased  intestate  bastard  by  the  same  mother  is  entitled 
to  inherit  land  of  which  such  intestate  dies  seised,  to  the  exclu- 
sion of  the  mother.  The  Chancellor  so  held ;  and  his  decree, 
sustaining  the  demurrers  to  complainant's  bill,  is  aflSrmed. 


At  oommon  Uw  a  bastard  had  no 
heritable  blood ;  in  conaequenoe,  he 
was  incapable  of  heirship :  Litt.  §  188 ; 
Doct.  k  Student  Dial.,  1  Ch.  7,  and 
coald  hare  no  heiia  save  thoae  of  hia 
body  :  Co.  Litt.  3  b.  Thia  ntter  dia- 
qualification  to  inherit  has  been  UALj 
recognized  in  the  United  States: 
Ftintham  t.  Hoiderj  1  Dot.  Bq.  (N.  C.) 
345 ;  Siocer  v.  BonetU^  3  Dana,  232; 
Cooley  V.  Deioey,  4  Pick.  92 ;  BenVg 
Adminisirator  t.  Si,  VratHf  30  Mo. 
2(>8  ;  BlacyawM  v.  Milne,  82  111.  505  ; 
probabljr  in  all  of  them,  except  Con- 
necticut, which  at  a  rery  early  daj 
declared  that  the  English  common 
law  as  to  bsstards  did  not  prevail 
within  her  boundaries,  but  hj  the 


oommon  law  of  Conneotioat  naloral 
children  of  the  same  mother  might  be 
heirs  to  each  other :  Bnmm  t.  Djpe,  2 
Root,  280 ;  this  was  followed  by  the 
ease  of  HtaA  v.  Wkke,  5  Conn.  228, 
wherein  it  waa  held  that  a  baatard 
oonld  inherit  from  his  mother,  and 
in  Diekimtm'z  Appeal,  42  Conn.  491,  a 
bastard  waa  recognised  aa  jMssessing 
heritable  Uood,  both  lineal  and  col- 
lateral. 

The  hardship  of  the  bastard's  case 
entailed  upon  him  by  the  sins  of  his 
parents  attracted  the  attention  of  the 
Legislature,  and  remedies  dillering, 
rather  in  degree  than  in  kind,  have 
been  enacted  in  the  Tarioos  States. 
It  is  proposed  In  this  note  to  consider 
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the  legislation  upon  the  general  snb- 
Jeot  of  inheritance  bj  and  from  bas- 
tards. 

As  was  most  natnral,  the  legislation 
first  took  the  direction  of  securing  to 
the  child  the  right  of  inheritance  from 
his  mother,  and  this  right  is  now 
recognized  in  all  the  States,  bat  the 
conseqaences  flowing  from  that  recog- 
nition differ  according  to  the  terms  of 
the  statutes  containing  it. 

In  Florida,  Dig.  (McClell.)  Ch.  92, 
§  8;  Indiana,  R.  S.  (18'^1)  §  2474; 
Kentucky,  R.  8.  (Bui.  k  Pel.  1881) 
Ch.  31,  §  5 ;  Missouri,  R.  8.  (1879) 
§  2169  ;  Rhode  Island,  Pub.  8t.  (1882) 
Ch.  187,  §  7 ;  Brigy$  t.  Greene,  10  R.  I. 
485  ;  Virginia,  Code  (1887)  §§  2562, 
2553  ;  Bennet  ▼.  Tolen,  15  Oratt.  588 ; 
Hepburn  r.  Dundae,  13  Id.  219 ;  Gar- 
land  V.  Harrimm,  8  Leigh,  368 ;  West 
Virginia,  R.  8.  (1879)  Ch.  66,  S  5 ; 
it  is  provided  (and  formerly  was  pro- 
yided  in  Ohio),  that  bastards  majr  in- 
herit or  transmit  inheritance  on  the 
part  of  their  mother  as  though  legiti- 
mate. Such  statutes  do  not  create 
heritable  blood  generally  between  the 
bastard  and  his  natural  collateral 
relatives,  but  limit  him  to  inheritance 
in  the  cases  of  lineal  ascent  or  descent : 
Allen  V.  Ramae}f$  Heirs ^  1  Mete.  (Ky.) 
635  ;  Seroggin  v.  Allan,  2  Dana,  363 ; 
Remmington  v.  Lewis,  8.B.  Mon.  606; 
Bent's  AdmWY.  Si.  Vrain,  36  Mo.  268 ; 
and  this  conclusion  has  been  rested 
on  the  distinction  taken  between  the 
expressions  ex  parte  matema  and  ex 
linea  matema,  it  being  held  that  the 
former  implied  lineal  descendants: 
Little  V.  Lake,  8  Ohio,  289.  This  dis- 
tinction was  questioned  in  Lewis  r, 
Eutsley,  A  Ohio,  St.  354,  but  was  sub- 
sequently upheld  in  Gibson  y.  Mc- 
Neeleif,  11  Id.  131 ;  and  Hawkins  r, 
Jones,  19  Id.  22.  The  conclusion  is 
also  supported  by  a  decision  of  the 
Supreme  Court  of  Vermont  in  Burling- 
ton T.  Fhsby,  6  Vt.  83.     That  Ck>urt 


has  held,  that  under  the  statute  of  the 
State  one  illegitimate  child  could  in- 
herit from  another  of  the  same  mother. 
In  Baam  t.  McBriiU,  32  Id.  585,  it 
was  asked  to  hold  that  such  child 
could  inherit  from  a  legitimate  child 
of  the  same  mother,  but  Rkdfisld,  C. 
J.,  said,  "This  (the  expression  on 
the  part  of  the  mother),  strictly  ex- 
tends no  farther  than  to  inheritance 
between  the  naother  and  child.  It 
was  by  construction,  in  the  case  of 
Burlingion  y.  Fosby,  extended  to  create 
the  relation  of  brother  and  sister  be- 
tween illegitimate  children  of  the 
same  mother.  We  are  now  asked  to 
extend  it  so  as  to  create  the  same  re- 
lation between  illegitimate  children 
and  legitimate  children  of  the  same 
mother.  This  is  certainly  going  a 
very  great  way  beyond  the  statute. 
It  will  enable  the  mother,  by  illicit 
means,  to  supply  at  will  heirs  to  the 
property  of  the  legitimate  children, 
who  may  thus  deprive  them,  in  case 
of  the  decease  of  their  brother  and 
sister,  of  the  enjoyment  of  the  pro- 
perty claimed  bom.  their  own  father. 
This  is  certainly  something  not  con- 
templated by  the  0>urt  in  the  case  of 
Burlington  v,  Fothg,  and  entirely  be- 
yond the  purview  of  the  statute.  In 
fisct  the  decision  in  Burlington  v.  Fosbg 
went  beyond  the  statute.'* 

In  Virginia,  the  inheritance  of  the 
bastard  has  been  held  to  be  as  by  a 
person  of  the  half  blood,  a  half  por- 
tion only  being  taken :  Garland  v. 
Harrison,  8  Leigh,  368 ;  and  this  was 
formerly  the  case  in  Mississippi.  See 
Act  Peb.  23,  1846,  §  4,  p.  231. 

In  some  States  the  heirship  of  the 
bastard  to  his  mother  is  recognized, 
but  he  is  expressly  debarred  from  the 
right  of  representation,  either  collat- 
eral or  lineal :  California  Civ.  Code, 
§  6387;  Michigan  R.  8.  (1882) 
$  5773a;  Maine  R.  S.  Ch.  75,  §  3; 
MinnesoU,  Gen.  L.  (1878),  Ch.  46,  §  5 ; 
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Nebraska  Comp.  St.  (1886),  Ch.  23, 
§  31 ;  Neyada,  Comp.  Laws  (1873), 
(  795.  Bat  such  a  proTiskm  does  not 
neceBsarilj  exclnde  inheritance  be- 
tween illegitimates  of  the  same 
mother.  See  E^laU  of  Magte,  €3  Cal. 
414.  The  proTieiont  in  the  other 
States  are  not  so  readily  grasped. 

In  Alabsma,  a  bastard  inherits 
from  his  mother :  0>de  (1886),  §  1921 ; 
Ungem  y.  Lmfm,  45  Ala.  410. 

In  Arkansas,  he  may  inherit  and 
transmit  inheritance  from  and  to  anj 
and  all  collaterals,  legitimate  or  ille- 
gitimate: Dig.  (1884),  i  2524;  Grtg- 
ley  T.  JadbsoM,  38  Ark.  487. 

In  Colorado,  the  law  is  the  smie  as 
in  Alabama:  Colorado  B.  8.  (1683), 
$1048. 

In  Georgia,  bastards  inherit  from 
their  mother  irnispectiTe  of  the  exist- 
ence of  legitimate  children,  and  from 
each  other ;  and  representation 
amongst  collaterals  will  extend  to 
illegitimates :  Code  (1882),  §  1800. 

In  Illinois,  the  common  law  contin- 
ved  in  force  until  1845,  when  an  Aot 
was  psssed  allowing  a  bastard  to  in- 
herit from  his  mother  if  she  remained 
nnmarried :  Rev.  Slat.  547,  §  53 ;  by 
Act  of  Feb.  12,  1853,  Laws,  p.  255; 
and  see  MUUr  v.  WUUamM,  66  111.  91 ; 
BiacUawB  v.  Milne,  82  Id.  505 ;  he 
was  enabled,  in  addition,  to  transmit 
his  property  by  inheritance  to  his 
mother  and  her  children.  In  1872, 
the  requirement  that  the  mother 
should  remain  nnmarried  was  swept 
away  and  the  illegitimate  is  now  heir 
of  any  person  from  whom  his  mother, 
if  living,  could  hare  taken :  R.  8. 
(1883),  Ch.  39,  Art.  2,  §  2.  In  the 
case  of  Balem  t.  Elder,  118  111.  436, 
the  facts  were  as  follows :  A  woman 
having  an  illegitimate  son,  married 
and  had  legitimate  children,  the  nat- 
ural child  married  and  died  leaving 
children ;  the  mother  then  died  and 
afterwards  one  of  her  legitimate  chil- 


drcn  died  withoai  leaving  iMoe ;  It 
was  held  that  the  ebildren  of  the 
natural  child  could  inherit  aa  repie- 
■entating  their  father  and  his  mother. 

In  Indiana,  representation  is  reoog- 
Biaed :  R.  8.  (1881),  §  2474. 

In  Iowa,  il^gitimates  take  from 
their  mother:  B.  &§2441;  Chaev. 
OwM,  31  Iowa,  296;  and  represent 
her:  McGwo  t.  Brmm^  41  Id.  650. 

In  Lonisiana»  haslaids,  if  adknov- 
ledgsd,  aneeesd  to  their  mother,  if 
she  leave  no  lawful  issne ;  if  she 
leave  such  issne,  alimony  only  ii 
given  to  the  iUegiUmates :  Code,  §  918 ; 
th^  eannot  take  by  representation 
frnm  the  Icgitimata  relatives  of  their 
mother:  Id.  §  921;  hot  may  Inherit 
frtnn  each  other  on  proof  of  oommon 
maternity ;  Id.  §  923 ;  Dupri  v.  €b- 
ralAerv,  6  La.  Ann.  156. 

In  MaryUnd,  iUcgitlmatea  of  the 
same  mother  take  from  each  other: 
Bev.  Code  (1873),  art.  47,  §  30. 

In  Massachusetts,  under  R.  8.  (%. 
61,  (  2,  and  Oen.  St.  Ch.  91,  §  5, 
while  a  bastard  waa  declared  heir  to 
his  mother,  he  could  not  take  as  her 
representative,  either  from  her  lineal 
or  collateral  relatives:  IVeff  v.  At- 
wood,  108  Mass.  40;  Kent  v.  Barker,  2 
Gray,  535 ;  CWrtfas  v.  Hewom»,  11  Mete 
294 ;  but  now  it  is  provided  fay  Pub. 
SUt.  (1882)  Ch.  125,  (  3,  that  an  ll- 
legitimate  child  shall  be  heir  of  hii 
motherand  of  any  natural  ance8tor,and 
that  the  lawfril  issue  of  an  illegitimate 
shall  represent  him.  This  Act  gives  lin- 
eal representation,  hut  does  not  render 
the  bastard  his  mother's  representa- 
ive  as  to  collateral  inheritance :  ifor- 
aden  v.  £ami6ee,  113  Mass.  430. 

In  New  Hampshire,  the  law  is  the 
same  as  in  Alabsma  and  (Colorado: 
Qen.  8t.  (1878)  Ch.  203,  §$  4,  5. 

In  New  York,  in  default  of  legiti- 
mate children,  bastards  are  dedared 
heirs  to  their  mother  as  if  Intimate : 
R.  8.,  p.  2214;  Act  1885,  Ch.  547. 
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The  MUM  mle  praraili  in  New  J«rtey : 
BCeir.  Dig.  Orphane'  Ct.,  pL  147  (p. 
785). 

In  North  CAraUna,  b^  the  Aet  of 
1799,  beitarda  were  given  the  right  of 
inheritance  from  their  mother  where 
■he  had  no  lawftil  iaeoe :  fbipycr  ▼• 
Samywr,  6  Ired.  L.  407 ;  iUcgitimatea 
of  the  same  mother  were  allowed  to 
take  from  each  other  and  legiti- 
matea  might  take  with  them  aa  eo- 
heiie,  hat  the  bastard  eoald  not  in- 
herit from  the  legitimate  ohildren: 
Dtm  ON  dam,  Eknm^iam  t.  Qirtw^fa, 
8  Id.  39;  thia  rale  waa  modified  under 
Bat.  Rot.  Ch.  36,  rale  11,  onlj  so  &r 
aa  to  permit  a  representation  of  broth- 
ers and  sisters :  McBrydM  t.  ihtfersoa, 
78  N.  G.  412;  Bhmt*  t.  KUt,  83  id. 
156 ;  and  the  law  gorerning  realty  is 
still  the  same :  Code  (1883),  (  1281, 
Rnles  9, 10 ;  as  to  personalty,  how- 
erer,  the  bastard  wUl  take  with  the 
legitimate  children  of  the  same  mother 
share  and  share  alike :  Code,  (  1486. 

In  Mississippi,  bastards  inherit 
from  their  mother  and  brother's  chil- 
dren, and  her  kindred  and  theb  ohil- 
dren and  descendants  from  brothers 
and  sisters  of  their  father  and  mother, 
whether  legitimate  or  illegitimate, 
and  booi  their  grandparents,  but  not 
from  any  ancestor  or  collateral  kin- 
dred, if  there  be  legitimate  heirs  in 
the  same  degree :  Rct.  Code  (1880), 
§  1275. 

In  Ohio,  bastards  inherit  from  and 
represent  their  mothers :  R.  L.  (1884) 
(4174. 

In  PennsyWania,  under  the  Act  of 
April  27,  1855,  $  3,  P.  L.  368,  which 
provides  that  illegitimates  and  their 
mother  "  shall  respectively  have  ca- 
pacity to  take  or  inherit  ihim  each 
other  personal  estate  as  next  of  kin, 
and  real  estate  as  heirs  in  fee  simple, 
and  as  respects  said  real  or  personal 
estate,  to  transmS  the  same  according 


to  the  laws  of  this  Bute,"  illegitimates 
shall  share  equally  with  legitimates  in 
the  estate  of  their  common  mother:  Op- 
d^'B  Appeal^  48  Pa.  St.  373,  but  are 
not  legitimated:  Gryhb't  Appeal^  58 
Id.  55.  The  Act  is  not  retrospective 
and  doea  not  enable  a  bastard  dying 
before  his  mother,  to  transmit  a  right 
from  her  to  his  descendants :  Stetktt$ 
AppmLy  64  Id.  493.  The  Act  of  June 
5,  1883,  P.  L.  88,  provides  that  "  iUe- 
gitimate  children  born  of  the  same 
mother  shall  have  capacity  to  take 
from  each  other  personal  property  as 
next  of  kin,  and  real  estate  as  heizs 
in  fee  simple  in  the  same  manner  aa 
ohildren  born  in  lawfhl  wedlock." 
This  Act  does  not  seem  to  have  been 
interpreted  by  the  Supreme  C!ourt.  In 
HerUm'9  £flal«,  2  Chest.  Co.  Rep. 
448,  the  Orphans'  Qoxai  held  that  it 
did  not  confer  upon  the  issue  of  a 
deceased  illegitimate  the  right  to  (ake 
as  his  representative  from  his  brothers 
and  sisters. 

In  Tennessee,  bastards  were  by  the 
Act  of  1819,  ch.  13,  §  1,  empowered  to 
inherit  from  their  mother  where  there 
were  no  legitimate  children,  but  their 
right  was  strictly  limited  to  the  terms 
of  the  Act:  Brown  v.  Kerby^  9  Humph. 
461 ;  the  right  was  afterwards  so  ex- 
tended as  to  allow  illegitimate  bro- 
thers and  sisters  to  inherit  from  each 
other:  Act  of  1851,  Ch.  39;  and  this 
right  was  extended  to  legitimate  chil- 
dren of  the  same  mother :  Rile^  v. 
Bfrd,  3  Head,  20 ;  WM  v.  WM,  Id. 
68 ;  but  under  the  Act,  while  legiti- 
mate children  could  inherit  fnm,  ille- 
gitimates of  the  same  mother,  the  il- 
legitimates could  not  inherit  fhnn  the 
legitimates:  Woodward  v.  Dimain,  1 
Coldw.  563.  This  inequality  was  rem- 
edied by  an  Act  passed  in  1866-67; 
see  Oxie  (M.  k  V.  1884),  §  3274 ; 
Sooggina  v.  Barnef,  8  Baxt.  560. 

In  Texas,  a  bastard  may  inherit 
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from  and  through  his  mother,  and 
transmit  the  inheriUnoe :  R.  8.  (1879) 
Tit.  33,  §  1657. 

The  legislatures  hare  heen  mneh 
more  charjr  with  regard  to  permitting 
a  bastard  to  inherit  from  his  father 
than  tiiej  hare  been  with  regard  to  a 
maternal  inheritance,  and  for  reasons 
which  seem  well  founded  in  puUio 
policy.  In  some  States,  howeyer,  a 
fairly  liberal  policy  in  this  respeet 
has  prevailed. 

In  California,  a  bastard  becomes 
heir  of  the  person  who  by  a  writing, 
in  presenct*  of  a  witness,  declares  that 
he  is  his  father:  CiWl  Code,  §6587; 
but  the  writing  must  be  one  executed 
for  the  express  purpose  of  changing  the 
status  of  the  child  :  Bma  t.  Adb,  31 
Cal.  359  :  Estate  of  Sandford,  4  Id.  12. 

In  Iowa,  R.  S.'(1884)  §  2466,  and 
Kansas,  Comp.  St.  (1885)  §2261,  a 
bastard  acknowledged  by  his  father, 
or  whose  paternity  is  prored  in  his 
father's  lifetime,  may  take  as  his  heir. 
The  acknowledgment  must  be  in  writ- 
ing, or  notorious,  but  if  in  writing  it 
need  not  be,  as  in  California,  formal, 
and  it  has  been  held  that  a  sufflcient 
acknowledgment  may  be  found  in  a 
series  of  letters  written  by  a  father  to 
and  about  his  natural  son  at  school : 
Crane  ▼.  CraiK,  31  Iowa,  296.  The 
acknowledgment  does  not  legitimatise 
the  child :  Branm  v.  Bt^marde,  3 
Kan.  41. 

In  Indiana,  an  illegitimate  child 
who  has  been  acknowledged,  will  take 
as  heir  of  his  father,  who  dies  with- 
out legitimate  heirs  resident  in  the 
United  States,  or  legitimate  children, 
irrespective  of  residence :  R.  S.  (1881) 
§  2475.  In  the  fact  of  acknowledg- 
ment the  testimony  of  the  mother 
must  be  excluded  :  Id. ;  and  the  word 
"  heirs"  in  the  statute  is  not  confined 
to  lineal  heirs,  but  embraces  collate 
rals,  so  that  brothers  and  sisters  resi- 
dent in  the  United  States  will  exclude 


the  illegitimate  child  of  the  decedent: 
BorroMghs  v.  Adawu,  78  Ind.  IW, 

In  Louisiana,  an  acknowledged  faia- 
taid  may  take  from  his  ftlher  who 
leares  no  desoendants,  ascendants,  or 
oollaterai  reUtiTea :  Code,  §  918,  or  a 
widow,  §924;  bat  the  bastard  obCaiu 
no  right  of  representaUon  by  the 
acknowledgment :  §  921 ;  and  an  un- 
acknowledged bastard  cannot  take, 
although  his  paternity  may  hare  been 
Jadksially  ascertained:  Dmpre  t.  Ob- 
relAerv,  6  La.  Ann.  186. 

In  some  States,  the  snlaeqaent  mar- 
riage of  the  parents  of  a  bastard  has 
been  allowed  to  confer  an  heritable 
qnalitynpon  the  ante-nuptial  progeny. 
It  is  well  known  that  fay  the  Roman 
law  the  marriage  of  the  parents  ren- 
dered such  olbpring  legitimate,  and 
that  it  was  to  a  propoaition  to  introdocs 
the  same  role  into  the  Bngliah  law  In 
thereign  of  Henry  III.,  that  the  fiunoos 
answer,  **  NoimmmM^uodnoUiuUgesAM' 
gike  smf art,  gea  kmauqme  iMdata  mmt  §t 
approhatmt"  was  given ;  althongh  mors 
attention  to  abstract  Justice  and  a  lit- 
tle less  exaggeration  of  national  pride 
might  well  hare  dictated  another  an- 
swer ;  still,  in  this  conntry,  following 
in  the  footsteps  of  the  example  set  in 
England,  the  policy  of  refusing  legiti- 
mation to  the  child  on  subsequent 
marriage  prevailed  for  a  very  Iczg 
time,  indeed  until  very  recently.  The 
example  of  breaking  away  from  the 
hard  English  rule  seems  to  have  been 
set  by  Virginia,  whose  legislatioo 
aliout  the  time  of  and  subsequent  to 
the  Revolution  showed,  by  its  decided 
tendency  in  the  direction  of  Justice 
and  freedom,  the  influence  of  those* 
great  men,  profound  j  uriats  and  states- 
men, who  then  led  her,  and  who  in 
1785  passed  an  Act  rendering  legiti- 
mate ante-nuptial  children.  At  pres- 
ent, in  the  following  States  the  subse- 
quent marriage  of  ftie  parents  of  a 
bastard  and  his  recognition  by  them, 
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renden  him  legitimate:  AUlMuna, 
Code  (1876)  §2742;  Arkantu,  Dig. 
(1884)  §  2525  ;  CalifornU,  Civil  Ckide 
(  6387  ;  Georgia,  Code  (1882)  §  1786 ; 
Ulinois,  R.  8.  (1883)  Ch.  39,  §  3 ;  In- 
diana, R.  8.  (1881)  §  2476 ;  Kentnokjr, 
Gen.  SUt.  (1881)  Ch.  31,  §  6 ;  Mary- 
land, R.  C.  (1878)  Art.  47,  (  28 ; 
Maaaachnaetts,  Pnb.  St.  (1882)  Ch. 
125,  §  5  ;  Michigan,  Rev.  SUt.  (1882) 
(  5775,  a  ;  Miiaiaaippi,  R.  C.  (1880) 
( 1275 ;  Miaaonri,  R.  8.  (1879)  §  2170 ; 
New  Hampshire,  Gen.  L.  (1878)  Ch. 
181,  §  15  ;  Ohio,  R.  8.  (1884)  §  4175 ; 
Oregon,  Gen.  L.  (1872)  Miaoell.  Ch. 
10,  Tit.  3,  (  5 ;  PennaylvanU,  Act 
May  14,  1857,  (  1,  P.  L.  507  ;  Texaa, 
R.  8.  (1879)  Art.  1656  ;  Vermont, 
Rev.  L.  (1880)  §2233;  Virginia, 
Code  (1887)  §  2553 ;  West  Virginia, 
R.  8.  (1879)  Ch.  66,  §  6. 

To  canae  legitimation  there  must  be 
recognition  aa  well  as  marriage;  in 
Michigan,  however,  marriage  onljr  is 
mentioned  in  the  Aot,  so  that  there, 
perhaps,  proof  of  parentage  other  than 
by  recognition  may  be  snfflcient. 

It  la  not  neeoiaaiy  that  the  process 
of  legitimation  be  complete  in  the  life- 
time of  the  legitimatized  person ;  it 
majr  be  completed  alter  his  death,  pro- 
vided no  vested  rights  are  impaired 
thereby.  This  position  is  illostrated 
by  the  case  of  Ask  v.  Waif*s  AdmimiB- 
traior,  2  Gratt.  203.  In  ,that  case,  R. 
Way  was  the  fiither  of  an  illegitimate 
child,  Mary  Ann,  whom  in  his  life- 
time and  at  his  death  he  recognized  as 
his  own ;  Mary  Ann  married  Ash  and 
died,  leaving  a  son  ;  after  Mary  Ann's 
death.  Way  married  her  mother.  On 
the  death  of  Way,  the  son  of  Mary 
Ann  claimed  to  be  his  legitimate  de- 
scendant, and  a  demurrer  to  his  claim 
waa  overruled.  Acts  of  the  character 
of  those  above  enumerated  maybe  re- 
trospective and  retroactive.  The  Vir- 
ginia Act  waa  passed  in  1785,  an  ille- 
gitimate child  born  in  1775,  and 
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acknowledged  in  1776,  was  held  le- 
gitimate within  its  provisions  in  SUigh 
V.  StrideTf  5  Cal.  439.     In  SUvtnmm  v. 
SuUivamt,  5  Wheat.  207,  the  Supreme 
(}ourt  of  the  United  States,  on  the  au- 
thority of  a  dictum  of  Roasb,  J., 
in  iZice  V.   Effwd,  3  H.  &  M.  228, 
held   the   Act   not   retroactive,  but 
StevMum  V.  Sullivant  was  denied  by 
the  Court  of  Appeals  of  Virginia,  in 
Gariand  v.   Harrimm,    8  Leigh,  368. 
The  retroaction  may  render  legitimate 
the  iasue  of  a  deceased  person :  Crttg^ 
Ug  V.  JacUon,  38  Ark.  487,  and  legit- 
imation itself  cannot  operate  to  divest 
vested  rights,  as  for  example,  to  cause 
a  redistribution  of  property  which  has 
already  descended  to  legitimate  chil- 
dren: A7//aiii  V.  Killam,  39  Pa.  8t. 
120  ;  AfcGunnigle  v.  McKte,  77  Id.  81  ; 
or  to  deprive  the  State  of  a  vested 
right  to  the  collateral  inheritance  tax  : 
Galhraith  v.  Commonweahht  14  Pa.  St. 
258. 

In  some  States,  there  are  statutory 
provisions  for  legitimation  upon  appli- 
cation by  the  father  to  the  proper 
C;ourt ;  Georgia,  Code  (1882)  §  1787 ; 
North  Carolina,  Code  (1883)  Ch.  5, 
§  39  ;  Tennessee,  Ckxle  (1884)  §§  4381- 
87 ;  Mississippi,  Code,  §  1496  ;  in 
North  Carolina,  Tennessee,  and  Geor- 
gia there  is  a  requirement  that  the 
father  must  have  been  unmarried  at 
the  time  of  the  child's  birth.  Legiti- 
mation may  be  by  acknowledgment  in 
writing,  in  Alabama,  Code  §  2365,  and 
Michigan,  Rev.  SUt.  (1882)  §  5775  a. 
Western  States  have  not  gone  to 
the  length  of  declaring  a  bastard 
legitimate  upon  the  subsequent  mar- 
riage of  his  parents,  but  have  pro- 
vided for  his  inheritance  in  such  a 
contingency ;  thus,  in  Colorado,  R.  8. 
(1883)  §  1045 ;  Maine,  R.  S.  (1883) 
Ch.  75,  §  3,  as  to  children  bom  after 
March  24,  1864 ;  in  Minnesota,  Gen. 
Uws  (1878)  Ch.  47,  §  5 ;  Nebraska, 
R.  8.  Ch.  23,  §  31 ;   Nevada,  R.  8. 
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§  795 ;  Wisocmiin,  R.  8.  (  2274;  Umto 
is  the  Additional  reqairements  that 
the  parents  shall  not  onlj  many  bat 
have  other  children  before  the  death 
oC  the  bastard,  and  this  seems  to  be 
the  role  with  reference  to  ehildren 
bom  before  Maich  24,  ISO,  in  Raine. 
These  statutes,  while  they  do  not 
technicall/  legitimatise  the  child, 
seem  to  confer  all  the  pririleges  of  a 
legitimate  heir,  including  representar 
tion ;  but  in  Nevada,  Laws,  1885,  Ch. 
24,  §  9,  and  CalifomU,  CivU  Code, 
(  5230,  there  majr  be  a  species  of  legiti- 
mation bjr  matter  m  pahj  when  the 
fiither  of  an  ill«*gitimate  pubiidj  ac- 
knowledges the  child  as  his  own  and 
receives  it  into  his  familjr,  with  the 
assent  of  his  wile,  if  he  be  married, 
and  otherwise  treat  it  as  a  legitimate. 

In  certain  States,  the  issue  of  a 
marriage  deemed  null  in  law  is  held 
legitimate.  Arkansas,  Dig.  §  2526; 
Missouri,  R.  8.  §  2171 ;  Nebraska, 
Comp.  8t.  Ch.  23,  §  31 ;  Nevada,  R. 
8.  §  795  ;  Ohio,  R.  S.  §  4175 ;  Texas, 
R.  S.  Art.  1656 ;  Virginia,  Code  (1887) 
§  2553 ;  West  Virginia,  R.  8.  Ch.  66, 
§  7 ;  Wisconsin,  R.  S.  §  2274. 

In  Ohio,  an  attempt  was  made  to 
confine  the  words  of  the  statute 
"deemed  null  in  law,"  to  voidable 
marriages,  but  the  Court  before  which 
the  question  came  refused  to  adopt 
such  restricted  interpretation,  and 
held  that  the  issue  of  a  marriage  con- 
tracted hj  a  man  who  had  a  wife 
still  living  Was  legitimate  within  the 
terms  of  the  statute.  Wright  v.  Lore, 
12  Ohio  8t.  619,  and  see  Sionm  v. 
Keeling,  5  Cal.  143.  In  Missouri  the 
effect  of  the  statute  has  been  held  to 
allow  a  guilty  lather  to  inherit  from 
his  child :  Djfer  v.  Brannock,  66  Mo. 
391. 

In  California,  the  statutory  pro- 
vision referred  to  is,  that  the  issue  of 
anj  marriage,  annulled  on  the  ground 
that  a  former  husband  or  wife  waa 


living,  or  of  insanity,  begotten  befcce 
judgment,  is  legitimate:  Civ.  Code, 
(  5084;  and  in  Louisiana  there  is  a 
provision  for  the  Intimation  of  the 
oflspring  of  null  marriages,  bot  it  ap- 
pears to  be  confined  to  cases  wherein 
the  parties  or  one  of  them  has  acted 
in  good  faith,  as  where  a  woman 
marries  ignorantly  an  already  married 
man  :  Code,  Arts.  119,  120 ;  Abaim  v. 
il&ifoii,  15  La.  Ana.  137. 

The  inheritance  by  the  parents  of 
bastards  has  also  been  the  subject  of 
legislation,  and  in  aU  the  Stales  the 
mother  may  now  take  by  inheritaaes 
from  her  illegitimate  child.  In  Geor- 
gia Code,  §  1800:  Dlinois  IL  8.  Ch. 
39,  §  2;  Nevada,  R.  8.  §  796 ;  Ore- 
gon, Gen.  Laws,  Miaeell.  Ch.  10,  §  6, 
she  is  postponed  to  the  widow  or  sor- 
viving  husband  of  the  illegitimate; 
in  Maine,  ahe  sharsa  with  the  widow 
or  husband:  R.  8.  Ch.  75,  §  4;  in 
Loniaiana,  she  takes  to  the  ezciosion 
of  brothers  and  sisters :  Code,  §  922 ; 
N9lam»  V.  Iwtjf,  13  La.  Ann.  100; 
in  Colorado,  R.  8.  (  1048,  and  Illinois 
and  Georgia,  n^pra,  she  shares  with 
them,  taking  as  her  part  one-half  of 
the  inheritanoe;  in  the  other  States 
the  mother  of  a  bastard  and  her 
kindred  inherit  frtnn  him  aa  the 
mother  and  kindred  of  a  legitimate 
child  would  from  him  so  fro*  aa  the 
mother's  side  is  conoemed ;  Alabama, 
Code,  §  1922 ;  Arkansas,  Dig.  $  2524 ; 
California,  CivU  Code,  (  6388 ;  Dela- 
ware, 2  Laws,  Ch.  243 ;  Florida,  Mo- 
Qell.  Dig.  Ch.  92,  §  8 ;  Indiana,  R. 
8.  (  2477 ;  Iowa,  R.  8.  §  2465 ;  Kansas, 
Comp.  St.  Ch.  33,  §  22;  Kentucky, 
Gen.  St.  Ch.  31,  §  5 ;  Maryland,  R. 
C.  Ch.  47,  §  30 ;  Massachusetts,  Pub. 
St.  Ch.  125,  §  4 ;  Michigan,  Rev.  St. 
§  5774  a ;  Minnesota,  Gen.  Laws,  Ch. 
46,  §  6 ;  Missouri,  R.  8.  §  2169 ;  Ne- 
braska, R.  8.  Ch.  23,  §  32 ;  New  Hamp- 
shire, R.  8.  Ch.  203,  §  4 ;  New  York, 
R.  8.  Pt.  2,  Ch.  2,  §  14;  New  Jeney, 
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R.  8.  (Stewart),  p.  1299,  pi.  1 ;  North 
Carolina,  Code,  §  1281 ;  Ohio,  R.  S. 
§  4174;  Oregon,  R.  S.  Ch.  10,  §  5 ; 
Pennsylvania,  Pnrd.  Dig.  (1872),  p. 
934,  pi.  40 ;  Rhode  bland,  Pnh.  St. 
Ch.  187,  (  7 ;  Tennessee,  SUt.  1885, 
Ch.  34;  Texas,  R.  8.  i  1657;  Ver- 
mont,  R.  8.  $  2232 ;  Virginia,  Code, 
§  2552 ;  West  Virginia,  Act  1882,  Ch. 
94,  §  5  ;  Wiaoonsin,  R.  8.  {  2273. 

Inheritance  bj  the  fiither  of  the 
bastard  appears  to  be  permitted  in  Irai 
few  States.  In  Kansas  and  Iowa,  the 
fSither  of  aa  acknowledged  bastard, 


where  the  acknowledgment  is  mn- 
taal,  may  take  from  him ;  in  the 
latter  State,  he  will,  under  such  cir- 
oomstanoes,  have  the  same  rights  of 
heirship  as  the  mother  of  the  illegiti- 
mate, R.  8.  Iowa,  (  2467 :  bat  in 
Kansas,  he  will  be  postponed  to  the 
mother  and  her  issae :  Dig.  §  2262 ; 
in  Loaisiana,  the  fiither  who  has  ac- 
knowledged a  bastard  may  inherit 
from  him,  and  if  both  the  mother  and 
frither  have  acknowledged  him,  thej 
will  share  equally  in  his  estate: 
Code,  §  922.  Hurt  Bvnn. 


Supreme  Court  of  the  United  States. 

ASHER  V.  STATE  OF  TEXAS. 

The  Texas  Aet,  Maj  4,  1882,  imposing  a  tax  on  everj  oommerdal  trayeller, 
drummer,  salesman,  or  solicitor  of  trade  hy  sample  or  otherwise,  is  repugnant 
to  the  constitutional  power  of  Congress  (to  regulate  commerce  among  the  seve- 
ral States),  and  is  roid. 

It  is  strenuously  contended  by  the  Court  of  Appeals  of  Texas,  in  this  case, 
that  the  decision  of  this  Court,  in  Boblwu  v.  Taxing  DUtriel^  is  contrary  to 
sound  principles  of  constitutional  construction ;  as  to  the  constitutional  prin- 
ciples inToWed,  the  yiews  of  this  Court  are  quite  fully  and  carefully  expressed 
in  the  BMnng  case. 

Local  burdens  imposed  upon  interstate  commerce,  by  way  of  taxing  an 
oooupation  directly  concerned  therein,  as  by  levying  a  general  license  tax  on 
telegraph  companies,  are  unconstitutional. 

When  a  decision  of  this  Court  is  not  in  harmony  with  previous  decisions, 
it  has  the  effect  of  orermling  such  prior  ones  as  it  is  in  conflict  with,  whether 
mentioned  and  commented  on,  or  not. 

Ex  parte  Aahtr^  anU,  p.  77,  reversed,  and  Ro66tiM  v.  Taxing  Dittrictf  120  U. 
8.  489,  and  Ldtrnp  v.  Mobile,  127  Id.  640,  affirmed. 

Opinion  by  Beadlit,  J.,  October  29,  1888,  in  full  in  128  U.  8.  000. 
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ABSTRACTS  OP  RBCERT  DECISIONS. 


ABSTRACTS   OF    RECENT    OECISIONSl 

srpsnn  court  or  thb  uvitbd  vtateb.^ 


mTBSSTATB  COHHBBCB  COHMIWIOII.' 
UHITED  8TATB8  CIRCVIT  COUBT,  BABTBSV 

DI8TBICT  OP  ABKARBAt.* 
VHITED   BTATB8  ClBCCtT  OOVRT,  ROBTH- 

BBR  DMTBICT  OP  ILUROIB. 
VRITBD  iTATBB  CIBCVIT  COrBT,   BOOTH- 

BBR  D18TBICT  OP  IOWA.* 
UHITED  8TATB8  CIBCUIT  COUBT,  BABTBRR 

DISTRICT  OP  HICRIOAS.* 
URITED  STATRS  CIRCUIT  COURT,  RARTBRR 

DISTRICT  OP  HMBOURl.* 
UBITRD  BTATR8   DISTRICT  COURT,  80UTR- 

ERR  DISTRICT  OP  RRW  TORR.* 
URITED    STATRS    DISTRICT    COURT,    DIS- 
TRICT OP  ORBOOR.* 


8UPRRHR  COURT  OP  ARIBORA.* 
BUPRBRB  COURT  OP  CAUPORRIA.* 
BUPRRHR  COURT  OP  ILUROIB.* 
BUPRRVR  COURT  OP  IRDIARA.* 
BUPRRVR  COURT  OP  RARBAB.* 
BUPBBMB  JUDICIAL  COUBT  OP  BASBACBU- 

BBTTB.* 
BUPRRHR  COURT  OP  RRTADA.>* 
COURT  OP  RRRORB  ARD  APTBAU  OP  RRW 

JRRBBT.U 
COURT  OP  APPBALB  OP  BBW  TOBR.* 
BUPRRHR  COURT  OP  PRRRBTLTARIA.>* 
BUPBBHB  COURT  OP  SOUTH  CAROLIRA.>* 
BUPRRHR  COURT  OP  TRRRRSBBB.* 
BUPRRHR  COURT  OP  TIXOIRIA.* 


Adxiraltt. 

Anehari  sufficientlj  strong  to  hold  a  tug  and  her  tow,  ought  to  be 
carried  bj  the  tug  at  a  season  when  Tiolent  squalls  are  not  infrequent 
and  the  tug  has  not  sufficient  engine  power  to  counteract  the  strength 
of  the  squall :  Hadden  ▼.  7%e  J.  B.  RutUr^  U.  S.  Dist.  Ct.  S.  Dist. 
N.  Y.  May  22, 1888. 

Banks. 

Statute  of  limitationi  does  not  begin  to  run  against  funds  deposited 
in  a  bank,  subject  to  call  at  any  time,  until  a  demand  is  made  for  such 
funds :  i^rr  v.  SiiUij  S.  Ct.  Ariz.,  Oct.  1, 1888. 

Bills  and  Notes. 

Alteration  of  a  note,  in  a  material  part,  by  increasing  the  rate  of 
interest  and  making  joint  instead  of  several,  avoids  the  note,  but  does 
not  affect  the  validity  of  a  mortgage  given  to  secure  the  note :  Heath 
T.  Bl(dce,  28  8.  C.  406. 


>  To  appear 

*  To  appear 

*  To  appear 

*  To  appear 
»  To  appear 

*  To  appear 
^  To  appear 

*  To  appear 


in  127  U.  8.  Rep. 
in  2  I.  S.  Com.  Rep. 
in  36  Fed.  Rep. 
in  2  Ari.  Rep. 
in  74  or  75  Cal.  Rep. 
in  123  or  124  III.  Rep. 
in  114  or  115  Ind.  Rep. 
in  39  or  40  Kan.  Rep. 


*  To  appear  in  145  or  146  Mass.  Rep. 

*  To  appear  in  20  or  21  Nev.  Rep. 
"  To  appear  in  50  or  51  N.  J.  Law. 
■  To  appear  in  110  or  1 11  N.  T.  Rep. 
»  To  appear  in  119  or  120  Pa.  8Ute. 
>«  To  appear  in  28  8.  C.  Rep. 

H  To  appear  in  86  or  87  Tenn.  Rep. 

*  To  appear  in  83  or  84  Va.  Rep. 
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Diicharge  of  StirHjf  on  note  discounted  bj  bank  is  not  affected  by 
the  bank's  sobeequent  acceptance  from  principal,  witbout  tbe  knowledge 
of  surety,  of  otber  notes  witb  forged  indorsements,  in  settlement  of 
the  original  note,  and  the  surrender  of  the  latter,  the  bank  being 
ignorant  of  the  forgery :  Firti  Jfai,  Bank  of  Athens  v.  Buchanan^ 
8.  Ct.  Tenn.,  Sept.  26,  1888. 

ProUU  must  be  personally  notified  to  the  indorser  at  his  residence 
or  office,  where  both  are  but  208  yards  distant  from  the  post-office  of 
tbe  place  of  protest,  and  are  both  open  on  the  day  of  protest,  even 
though  the  indorser  himself  is  absent  in  a  distant  city ;  a  drop  letter 
sent  through  the  mail,  there  being  no  mail  carriers,  is  insufficient : 
Brown  ▼.  Bank  of  Abingdon^  S.  Ct.  Va.,  July  26, 1888. 

Common  Carriers. 

Diicharging  goods  from  a  ship  on  to  a  pier,  after  notice  to  the 
consignee  of  arrival  and  after  a  reasonable  opportunity  to  remove  the 
goods,  is  a  constructive  delivery  such  as  terminates  the  carrier's  lia- 
bility :  but  a  warehouseman's  liability  will  remain  until  actual  de- 
livery :  Tarbeil  v.  Royal  Exchanas  Shipping  Cb.  LimiUdj  Ct.  App. 
N.  Y.,  June  29,  1888. 

Corporations. 

An  inhahitani^  since  the  Act  of  March  8, 1887,  only  of  the  district 
where  its  principal  place  of  business  is,  when  sued  for  infringement 
of  a  patent  right,  there  being  no  statute  in  Illinois,  requiring  the 
appointment  of  an  agent,  upon  whom  process  might  be  served :  Gor- 
muUy  ^  J.  Mfg.  Co.  v.  Popt  Mfg.  Cb.,  U.  S.  Circ  Ct.  N.  D.  111.,  May 
14, 1888. 

Suhieriberi  to  capital  stock  of  a  bank  are  liable  for  unpaid  instal- 
ments upon  their  subscriptions,  though  the  by-laws  and  stock  subscrip- 
tions may  have  been  illegal,  because  the  trustees  were  not  stockholders; 
the  alleged  subscribers  having  acquiesced  in  the  acts  of  such  trustees 
for  years  and  allowed  themselves  to  appear  as  subscribers  are  bound : 
Boa  V.  Bank  of  Gold  UiU,  S.  Ct.  Nov.,  Sept.  25,  1888. 

Criminal  Law. 

Biicharge  by  magistraU^  af^er  arrest  and  examination,  is  not  a  bar 
to  a  second  arrest  on  the  same  charge,  as  a  person  has  not  been  once  in 
jeopardy,  until  put  upon  trial,  in  a  court  of  competent  jurisdiction,  on 
indictment  or  information  sufficient  in  form  and  substance  to  sustain 
a  conviction,  and  a  jury  has  been  charged  with  his  deliverance :  Jtx 
parte  Fenion^  S.  Ct.  Cal.,  Oct.  9,  1888. 

Insuking  words^  alone,  are  not  a  sufficient  provocation  to  reduce  a 
murder  to  the  grade  of  manslaughter :  State  v.  Jacobin  28  S.  Car.  29. 

Domicilk. 

Change  of  home  and  of  place  of  voting  will  be  conclusively  pre- 
sumed when  a  man  goes  to  another  State  and  acquires  a  homestead 
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under  the  Acts  of  CongresB,  or  exereiset  the  rights  of  an  elector  to 
which  a  permanent  residence  is  a  requisite ;  subsequent  statements 
under  oatli,  tliat  he  did  not  mean  to  change  his  domicile^  but  intended 
to  return  to  bis  former  home,  cannot  be  permitted  to  control  the  deci- 
sion of  his  right  to  vote :  Arttis  ▼•  B€krmumejfer^  8.  Ct.  UL,  llaj  9, 
1888. 

Elbctiohs. 

Arrest  may  lawfully  be  made  at  a  congressional  election,  without  a 
warrant,  bj  a  deputy  U.  S.  marshal,  who  sees'  a  vote  rejected  because 
the  party  has  not  been  naturaliaed,  hears  him  advised  to  try  another 
polling  place,  follows  there  and  finds  he  has  voted ;  the  officer  need 
not  be  an  eye  or  ear  witness  of  every  fiict  necessary  for  the  commis- 
sion of  the  crime :  £x  parte  MarriBf  U.  &  Cire.  Ct.  Dist.  Oreffm^ 
June  18, 1888. 

Equitt  Practice. 

Rehearing  will  he  granted  when  counsel  omits  to  present  testimony 
which  he  has  ready,  but  does  not  olier  under  a  misapprehension  of  a 
decision  upon  an  offer  of  testimony  from  the  other  side :  this  is  not 
to  encourage  negligence,  but  to  recognise  that  counsel  of  ability  and 
fitness  are  not  exempt  from  the  common  imperfection  oi  all  human 
efibrts :  Huliizer^i  Admn.  v.  Opdykef  Ct.  Eir.  and  A|^  N.  J.,  July 
5,  1888. 

Eyidbvcb. 

Letters  written  by  an  agent  of  the  plaintifis  are  admissible  to  impeach 
his  t4>8timony  in  relation  to  the  same  subject :  consequently,  where  a 
witness  stated  a  fact,  and  upon  cross-examination  was  shown  and 
recognized  two  letters  with  certain  memoranda  on  them,  as  written 
by  himself,  these  letters  and  memoranda  are  admissible  to  impeach  the 
fact  he  had  sworn  to :  Anton jf  v.  Jonei  et  oLf  S.  Ct.  Kan.  June  9, 1888. 

Government  Contracts. 

Section  3737,  Rev.  Stat.  U.  S.,  that  **  no  contract  or  order,  or  any 
interest  therein,  shall  be  transferred  by  the  party  to  whom  such  con- 
tract or  order  is  given,"  whatever  may  be  its  scope,  does  not  embrace 
a  lease  of  real  estate  to  be  used  for  public  purposes,  and  under  which 
the  lessor  is  not  required  to  perform  any  service  for  the  government, 
and  had  nothing  to  do,  in  respect  to  the  lease  except  to  receive,  from 
time  to  time,  the  rent  agreed  to  be  paid ;  such  lease  may  be  assigned 
to  a  mortgagee  without  afiecting  the  lease :  Freodman*$  S.  ^  71  Co. 
V.  Shepherd,  S.  Ct.  U.  S.,  April  30,  1888,  127  U.  S.  494. 

Interstate  Commerce  Law. 

Tank  ears  for  the  carriage  of  oil  cannot  be  demanded  by  a  shipper 
under  the  last  subdivision  of  §  3  of  the  Act,  as  the  term  **  facilities" 
does  not  embrace  car  equipment  for  the  origination  and  transportation 
of  freight  in  this  sense,  but  only  facilities  for  interebange  of  traflic  at 
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termiiud  points ;  nor  under  the  term  ^*  inBtrumentalities  of  shipment 
or  carriage,"  in  S  I9  as  the  statute  has  provided  ample  remedies  in 
different  tribunals  without  clothing  these  tribunak  bj  direct  expres- 
sion or  necessary  implication  with  the  power  of  directing  the  carrier 
what  equipment  it  shall  furnish :  ScofiM  v,  L.  &  ^  If.  S.  R.  B.  Ob. 
The  Commission,  Julj  19,  1888 ;  2  T.  S.  Com.  Rep.  67. 

LiBBL. 

•^1^  ^gy  hung  from  a  tree  in  a  public  street,  and  bearing  a  placard 
with  the  words,  •'  Bj  George— the  old  Liar,"  is  a  libel,  if  understood 
bj  the  neighbors  to  mean  a  particular  person  addicted  to  the  exclama- 
tion '•  By  George" :  John$OH  ei  ai.  r.  The  Cbmm.,  S.  Ct.  Penna.,  Mar 
25,  1888. 

LiFB  Insurancb. 

Waiver  of  any  law,  preventing  any  physician  from  disclosing  any 
information  acquired  in  attending  the  applicant  in  a  professional 
capacity,  may  be  made  by  a  clause  in  application  and  policy ;  at  least 
there  is  nothing  in  §  4017  Rev.  Sut.  Mo.  which  does  more  than 
confer  a  personal  privilege ;  it  is  not  declaratory  of  any  public  policy, 
and  the  courts  of  this  State  follow  the  rulings  of  those  in  New  York 
and  Michigan,  under  a  similar  statute :  Adrevmio  v.  iftil.  ifei .  Fund 
L.  A$9n.j  U.  S.  Circ.  Ct.  £.  D.  Mo.,  April  23,  1888. 

Liquor  Laws. 

Cider  is  an  alcoholic,  vinous,  and  fermented  liquor  and  its  sale  is 
forbidden  by  a  statute  prohibiting  the  sale  of  such  liquors,  without 
naming  cider :  Eureka  Vinegar  Co,  v.  Gazette  Pub.  Co.j  U.  S.  Circ. 
Ct.  £.  Disk  Ark.,  June  80,  1888 ;  35  Fed.  570. 

Mortgages. 

Rente  and  profits  of  the  mortgaged  property  cannot  be  appropriated 
by  the  mortgagee  immediately  upon  a  default,  where  the  trust  deed 
provided  that  the  mortg&gor  should  remain  in  possession  and  take  the 
rents  and  profits  for  his  own  use  until  default  in  payment  of  the  notes 
secured,  or  interest  and  charges,  and  upon  default,  that  the  trustee 
should  sell  the  mortgaged  premises ;  the  deed  gives  the  mortgagee  no 
right  of  possession  and  tidying  the  rent  and  income  :  Freedman^k  S. 
^  T.  Cb.  V.  Shepherd,  S.  Ct.  U.  S.,  April  30,  1888,  127  U.  S.  494. 

Patents. 

Licenee  depends  upon  no  particular  form  of  words,  as  it  is  anything 
which  confers  upon  another  the  right  to  do  an  act  which  would  other- 
wise be  illegal ;  hence,  a  covenant  not  to  sue  for  future  infringements 
is  a  license  which  cannot  be  annulled  on  failure  to  account,  and  which 
will  prevent  a  suit  for  an  infringement :  Seibert  C.  Oil  Cup  Co.  v. 
Detroit  L.  Co.,  U.  8.  Circ  Ct  £.  D.  Mich.,  Feb.  14,  1888. 
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Railroads. 

dear  track  maj  be  presumed  bj  mn  engineer  of  a  psMenger  train 
who  ftees  a  loaded  team  slowlj  approaching  the  traeic  at  an  up  grade, 
liaving  given  the  usual  signalt  and  his  train  being  in  plain  view  from 
the  highway  ;  he  is  not  bound  to  slacken  the  spe^  of  the  train  or  pre- 
sume that  the  driver  of  the  team  is  asleep :  L  B,  Sf  W.  £*  R.  Co.  v. 
Whtekr,  S.  Qu  Ind.  June  19,  1888. 

Contract  of  express  messenger  to  release  the  carrier  from  liabilitj 
for  negligence,  in  consideration  of  being  allowed  to  ride  in  the  bag- 
gage car,  id  not  against  public  policy  or  unreasonable ;  the  risk  assum^ 
is  the  same  as  tliai  bj  baggage  masters,  and  the  contract  is  for  a  privi* 
lege  which  the  carrier  is  not  bound  to  grant :  BaUt  v.  Old  Coiomff  R. 
B.  Co.,  S.  Jud.  Ct.  Mass.,  June  20,  1888. 

AfandcLtory  injunction  will  be  granted  to  compel  a  railroad  to  receive 
freight  and  passengers  from  a  connecting  road :  it  is  not  ground  for 
refusal  that  the  engineers  and  firemen  on  the  connecting  road  have 
struck  and  those  on  the  defendant  road  threaten  to  strike,  if  the  cars 
of  the  connecting  road  are  handled  ;  CkieagOj  B.  if  Q.  £,  jB.  Cb.  v. 
Buriington,  0.  B.  Sf  N.  B.  B.  Ob.,  U.  &  Circ  Cu  S.  Dist.  Iowa,  Maj 
23,  1888. 

Tariffi  may  be  classified  bj  the  Legislature,  in  the  absence  of 
cluirter  restriction,  according  to  the  length  of  the  line,  if  all  railroads 
are  uniformly  classified :  JJaw  v.  Bciddman^  S.  Ct.  U.  S.,  A^il  16, 
1888,  125  U.  S.  680. 

U.  8.  Courts. 

Citizenshify  to  give  jurisdiction  to  the  Circuit  Courts  of  the  U.  S., 
must  be  that  in  another  State  of  the  Union  or  a  foreign  State  and 
not  that  in  a  Territory  of  the  U.  S.  or  the  District  of  Columbia,  and 
a  distinct  statement  of  the  citisenship  must  be  made  in  the  pleadings, 
or  else  the  Circuit  Court  or  Supreme  Court  will  oi  its  own  motion 
take  notice  of  the  defect  in  jurisdiction :  Cameron  v.  Hadga^  S.  Ct. 
U.  S.,  April  30,  1888,  127  U.  S.  322. 

John  B.  Uhlb, 
James  C.  Sellers. 


THE 


AMERICAN  UW  REGISTER. 


DECEMBER,  1888. 


MARSHALLING  ASSETS  WITH  REFERENCE  TO 
THE  RIGHTS  OP  SUCCESSIVE  PART  PURCHA- 
SERS  AND  INCUMBRANCERS. 

That  equality  is  equity  is  a  favorite  maxim,  especially  in 
the  administration  of  assets  insufficient  to  satisfy  all  demands, 
but  another  maxim,  as  old  as  the  law  itself,  qui  prior  est  tem- 
pore^ potter  est  jure^  embodies  a  principle  which  equity  has 
always  recognized.  ^^  First  come,  first  served,"  is  a  free  and 
easy  translation,  which  is  nevertheless  quite  accurate. 

A  legal  maxim  is  the  most  general  of  general  rules,  and 
really  indicates  but  the  point  of  view  from  which  a  Judge 
looks  upon  the  facts  of  a  case.  The  question  here  discussed 
has  been  considered  from  both  points  of  view,  and  with  such 
variety  of  opinion  that  it  may  be  worth  while  to  review  the 
cases.  The  conclusion  which  seems  upon  the  whole  the  most 
reasonable,  I  would  state,  in  the  following  proposition :  Jff^  a 
paramount  incumbrancer  oftwofundsy  by  his  election  ofremedies^ 
disappoints  a  junior  creditor^  who  has  a  lien  upon  one  of  tkein 
only^  the  latter  shall,  to  that  extent,  be  substituted  to  the  lien  of  the 
paramount  incumbrance  upon  the  other  fund  bound  by  it^  as 
against  the  debtor  and  all  claiming  under  him,  by  lien  or  title^  sub- 
sequent in  time. 

Illustration :  A  tract  of  land  is  mortgaged  to  A.,  and  then 
a  portion  is  mortgaged  to  B.,  and  afterwards  the  remainder 
to  C.  If  A.  makes  his  mortgage  debt  out  of  the  land  mort- 
gaged to  B.,  whose  lien  is  thus  extinguished,  B.  has  a  right 
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to  use  A.'b  lien  upon  the  land  included  in  C's  mortgage,  if 
this  is  subsequent  in  time  to  his  own ;  but  if  C's  mortgage 
is  prior  in  time,  his  equity  is  superior  to  B/s. 

It  has  been  law  for  centuries,  that  persons  whose  estates  are 
bound  by  a  common  incumbrance  should  contribute  towards 
its  payment.  Where,  however,  the  question  aroetp  between 
the  grantor  of  a  portion  of  such  estate,  who  had  himself 
created  the  incumbrance,  or  his  heir,  and  purchasers,  the  Tear 
Books  are  not  so  clear,  though  it  was  soon  settled,  that,  so 
far  as  the  grantor  himself  was  concerned,  he  could  not  have 
contribution  from  the  grantee.  In  Trin.  17  Ed.  IL  (edition 
of  1678),  550  (1324),  a  9cire  facias  had  been  brought  against 
an  heir  upon  his  ancestor's  recognizance  and  the  sheriff  had 
returned  to  a  ^.  fa.  that  the  heir  had  nothing.  The  ques- 
tion debated  was  whether  the  plaintiff  was  entitled  to  a  anre 
facias  against  the  terre-tenants,  and  it  was  held  that  so  long 
as  the  heir  had  assets,  the  tenants  could  not  be  charged. 
(ScROPB,  J.  ^  Sil  eust  suy  le  scire  iacias  vers  les  terree  ten- 
entz,  il  ne  le  eust  pas  en  avant  qe  le  heir  eust  este  gamy  et 
tanqe  le  heir  eit,  asses  les  tenants  ne  serront  pas  charges  et 
puis  qe  a  le  fieri  facias  le  breve  fuit  retom  qe  le  heir  navoit 
rie'  ad  pres^ss  per  qi  il  cov6t  que  les  iem  tanz  fur6t  chaungez 
(charges),  etc.")  Whether  the  heir  was  charged,  however,  as 
the  ancestor,  who  was  bound  by  his  own  act  and  liable  for 
his  own  debt,  or  as  a  terre-tenant,  and  thus  chargeable  for  his 
proportion,  cannot  be  considered  as  settled,  as  appears  from  a 
dictum  of  Fynchbden,  J.,  in  HiL  48  Ed.  m.  5  (1375),  "  Oar 
si  un  home  fait  statute  marehant  a  un  autre  et  alien  sa  terre 
per  parcel  a  divers  persons  et  retient  part  en  sa  maine  de- 
mesn'  et  il  devie  et  son  heire  entr',  jeo  die,  q'  cestuy  a  qui 
le  statute  fuit  fait  n'avera  mye  execuc'  entierement  de  les 
terres  Their  mcs  solement  per  son  proc'  issint  que  il  charge 
owelment  (equally)  ehescun  pur  son  pardon  que  il  ad,  etc ;" 
which  Broke,  Abr.  Suit  k  Contribution  12, 18,doubt«,on  the 
authority  of  the  earlier  case ;  and  Mr.  Biddle,  in  his  address 
before  the  Philadelphia  Law  Academy  on  Contribution 
among  Terre-tenants  (1868),  agrees  with  2  Wms.  Saunders,  10, 
note,  that  the  opinion  of  Ftnghedkn  was  more  consistent 
with  the  feudal  system. 
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It  was  but  a  step  to  give  the  terre-tenant,  whose  land  had 
been  taken  in  execution,  appropriate  relief  by  audita  querela 
and  mire  facias^  against  the  creditor  and  the  other  terre-ten- 
ants who  should  be  oontributorj.  Thus,  it  was  said  arguendo 
in  East  17  H.  Vu.  6,  ^  Mes  si  le  recognisor  fietit  feffement  a 
plnsiears  pais  le  recognisance  et  exec'  e'  sue  vers  nn  des 
feoffees  tantum  il  ser'  aid  per  audita  querela  per  c'  q'  il  est 
lede  p'  s'  torcieus  execu  suir  p'  c'  q'  il  n'est  chargeable  forsque 
9don  (solon)  Vrate  de  sa  terre.^^  And  we  read  in  the  same 
year,  22,  **  Et  fuit  dit  ibidem  q'  si  le  recognisor  face  feffe- 
ment a'  s  divers  homes  et  le  recognisee  suit  execuc'  des  terres 
de  Tun  des  feffees  tantum,  il  puit  in  tiel  cas  avoir  audita 
querela  et  fair  le  recognisee  suir  exec'  vers  I'auters  feoftees  et 
issint  que  fair  lour  parties  estre  contributories  pur  Fportion  (sed 
quaere  hoc) ;  mes  au  moinz  il  semble  que  il  dischargera  bien 
sa  terre  adonq  le  rate,"  In  28  H.  VIII,  40,  cited  Bro.  Abr., 
Audita  Querela,  89,  it  was  said,  **  Home  seisie  de  *  *  *  acres 
est  lie  en  statute  marchant  et  fait  feoffement  a  several  per- 
sons et  execucion  est  sue  vers  lun  del  feoftes,  h  avera  audita 
querela  sur  son  surmise  daver  lauters  feofees  destre  contribu- 
tioni  ove  luy.  Mes  if  etecucion  soit  sue  vers  le  conisor 
mesme  il  navera  tiel  contribucion,  car  ce  est  sur  son  act  de- 
mesne." (See  also  p.  44.)  And  the  law  was  settled  in  Har- 
berths  Case^  8  Co.  11,  b,  where  on  a  scire  facias  sur  recognisance 
to  the  Crown,  the  Exchequer  entered  a  general  judgment  by 
default  against  the  heir  of  the  conusor,  although  most  of  the 
land  had  been  aliened  by  the  ancestor  (see  s.  c.  Moor,  169), 
it  was  held,  citing  Gawdi^s  Case^  more  fully  mentioned  in 
Moor,  169,  that  the  heir  could  have  no  contribution  from  the 
grantees,  for  haeres  est  alter  ipseet  filius  est  pars  patris,  even 
if  the  purchasers  took  without  valuable  consideration ;  but 
in  case  no  assets  descended,  it  was  added,  that  ^  when  land 
shall  be  charged  by  any  lien,  the  charge  ought  to  be  equal, 
and  one  alone  shall  not  bear  all  the  burden,  and  the  law  in 
this  point  is  grounded  on  great  equity."  A  reason  given  is 
that  the  statutes,  11  Ed.  I.  Acton  Bumell  and  18  Ed.  I.  stat. 
8,  De  Mercatoribus,  provided  that  execution  should  be  levied 
of  all  the  lands  of  the  conusor ;  but  this  argument  would 
equally  apply  whether  the  heir  had  assets  or  not.    The 
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decision  may  more  safely  be  rested  on  the  ground,  that  the 
grantees  of  one  who  has  charged  his  laud  with  an  incumbrance, 
may  justly  throw  the  whole  burden  upon  him  who  created 
it,  and  may  assert  this  right  as  well  against  a  volunteer  who 
takes  cam  (mere.  The  judgment,  however,  should  not  have 
been  entered  generally,  but,  as  the  case  was  settled,  no  judg- 
ment was  pronounced  in  error. 

It  seems  to  be  assumed,  not  only  in  Harberfs  Case^  but  in 
the  Year  Books,  that  each  terre-tenant  had  the  right  to  com- 
pel equal  contribution  from  all  the  others,  without  r^ard  to 
the  time  of  their  resi>ective  purchases,  by  audita  querela  and 
scire  facias  after  an  extent,  whereby  the  plaint  ifi*'s  recoveiy 
was  delayed  until  he  sued  execution  against  the  whole  land. 
"  So,  in  this  manner,"  says  Coke,  ^^  every  one  shall  be  contri- 
bitorie,  hoe  esU  the  laud  of  every  terre-tenant  shall  be  equally 
extended."  Lord  Plunkbtt,  indeed,  in  HarAy  v.  G*I%aheriy^ 
LI.  k  O.  Temp.  Plunkett,  213,  considered  that  the  question  of 
the  effect  of  priority  of  title  was  left  open  in  HarberVs  Case^ 
in  spite  of  the  general  language  of  the  cases  cited,  and  stated 
that  he  could  find  no  discussion  of  it  anywhere,  or  any  allu- 
sion to  it,  even  in  the  statutes  16  k  17  Car.  IL  c.  5,  and  22  k 
23  Car.  U.  c  2,  which  altered  the  practice  by  allowing  the 
execution  to  go  on,  saving  to  the  party  whose  lands  are  ex- 
tended his  remedy  by  contribution.  It  is  singular,  but  true, 
that  the  question  was  never  raised  between  successive  grantees 
of  parcels  of  the  same  incumbered  tract,  but  it  was"  assumed 
by  bench  and  bar  alike,  that  all  should  contribute,  as  is 
shown  by  the  italicized  words  in  the  above  citations  from  the 
autliorities :  Moss  v.  PopCj  Piowd.  72.  Hence,  a  strange  incon- 
sistency. For,  though  the  conusor  of  a  statute  might  alien 
Whiteacre  to  A.,  and  then  Blackacre  to  B.,  so  long  as  he 
retained  Redacre,  ^^  en  sa  maine  demesny*  sufficient  to  pay  the 
debt,  A.  and  B.  were  secure ;  yet  if  Redacre  were  conveyed 
to  C,  then  A.,  B.,  and  C.  w*ould  contribute,  ^^  owelmeni  chescun 
par  son  porcion.*^  Thus,  the  grantee  of  incumbered  property 
could  never  know  whether  he  would  or  would  not  be  called 
upon  for  contribution,  for  the  question  would  depend  ujion 
the  mere  accident  of  his  grantor  selling  the  balance  of  the 
land  so  charged.  It  seems  illogical  that  A.,  with  an  admitted 


MARSHALLING  ASSETS.  748 

right  against  his  grantor  to  throw  the  burden  of  the  charge 
upon  his  remaining  land,  should  be  worse  oft*  as  against  the 
subsequent  grantees,  who  need  not,  according  to  Harberfs 
Case,  be  purchasers  for  value. 

The  Court  of  Chancery,  in  dealing  with  such  questions, 
adopted,  with  few  modifications,  the  rulings  of  the  Courts  of 
Law,  the  more  readily  as  the  maxim  that  equality  is  equity 
is  favored  by  a  Chancellor :  Harvey  v.  Waodhousey  W.  Eel.  6 ; 
Long  V.  Sharl,  1  P.  Wms.  408.  "  The  doctrine  of  equality," 
said  Etre,  C.  B.,  **  operates  more  eftectually  in  this  Court 
than  in  a  Court  of  Law.  The  difficulty  in  Coke's  cases  was, 
how  to  make  them  contribute.  They  were  put  to  their  audita 
querda  or  acire  fadas :"  Dering^  v.  Earl  oj  Winchelsea^  in  the 
Equity  Exchequer,  1  Cox.  818.  So,  at  law,  a  surety  could 
only  be  compelled  to  contribute  to  his  co-surety  for  his 
aliquot  proportion,  though  other  sureties  might  be  insolvent : 
CoioeU  V.  EdwardSy  2  B.  &  P.  268. 

In  fact,  as  early  as  Elizabeth's  reign.  Chancery  would  enjoin 
the  grantee  of  a  rent^harge  from  levying  the  entire  rent  upon 
a  parcel,  Cary,  8,  and  although  we  meet  with  suits  at  common 
law  for  contribution  at  a  later  time,  Erie  v.  MuUineuZy  2 
Bulst.  14,  EbckeUme  v.  Martin^  8  Id.  805,  the  advantages  of 
equitable  procedure  and  remedies  were  recognized. 

It  often  became  necessary,  for  example,  to  apportion  a  charge 
between  tenant  for  life  and  remainder-man,  to  decide  between 
heir  and  devisee,  or  in  cases  where  the  number  of  interests 
involved  rendered  the  common-law  remedy  tedious  or  inade- 
quate :  While  V.  Whiter  9  Ves.  555 ;  Queen  v.  Colbornej  Cary, 
159;  Dolman  v.  Vavasour^  Id.  182;  Anon.,  Id.  82;  Cf.  re- 
marks of  SoBOPB,  J.,  in  17  Ed.'IL  551,  and  Rich  v.  Barker ^ 
Hard.  181 ;  Case  de  Loddon  Bridge,  W.  Jones,  278 ;  cases  of 
contribution  to  repair  public  bridges.  Especially  convenient 
was  the  equitable  administration  of  the  assets  of  decedent's 
estates  as  between  heir,  devisee,  legatee,  and  creditors  by 
simple  contract  or  specialty.  The  procedure  of  the  com- 
mon law  was  inadequate  for  the  adjustment  of  conflicting 
rights,  and  yet  many  of  the  rules  of  equity  were  grounded  in 
the  common  law.  Thus  in  1815,  where  the  conusor  of  a  stat- 
ute died,  having  appointed  the  cognisee  his  executor,  who 
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administered  upon  assets  sufficient  to  pay  the  debt,  it  was 
Leld  that  he  could  not  afterwards  have  execution  of  the  land 
descended  to  the  heir :  Trin.  8  Ed.  IL,  p.  282.  See  Trin.  7  R. 
IL,  cited  in  Bellewe's  Gases,  Executions.  The  conTerse  was 
decided  in  1664,  in  Armitage  v.  Mdcalf^  1  Chan.  Gas.  74,  where 
an  heir  who  was  compelled  to  paj  his  ancestor's  bond  was 
reimbursed  by  the  executor  out  of  the  personalty ;  though 
other  cases  distinguished  between  an  heir  and  a  devisee:  CV- 
nish  V.  31ew,  1  Chan.  Cas.  271;  Hem  v.  Merick,  2  Salk.  416. 
Equity,  it  was  said,  will  take  away  one  man's  unreasonable 
gain  in  order  to  make  up  another's  loss,  and  he  who  receives 
the  advantage  ought  to  make  the  satisfaction  :  jinon.,  2  Chan. 
Cas.  4 ;  Culpepper  v.  Aston^  Id.  115.  8o,  where  lands  charged 
with  an  annuity  were  sold  for  the  payment  of  debts,  the  an- 
nuitant was  decreed  relief  from  other  land :  Kennovk  v.  Bei- 
ford,  1  Chan.  Cas.  295. 

Thus,  side  by  side  with  the  doctrine  of  contribution,  grew 
up  the  kindred  theory  of  marshalling,  by  which  a  party  who 
has  two  funds  to  satisfy  his  demand,  is  not  permitted,  by  his 
election  of  remedies,  to  disappoint  another  who  can  resort 
to  but  one  of  them :  Trimmer  v.  Bayne,  9  Ves.  209 ;  WM  v. 
Smith,  80  Ch.  Div.  192.  The  principle  was  elaborated  by 
Lord  Eldok,  after  consultation  with  Lord  Rsdesdalk,  in  AU 
drich  V.  Coopery  8  Ves.  882;  2  Lead.  Cas.  Eq.  228 ;  but,  as  we 
have  seen,  it  was  of  early  date,  especially  in  the  administra- 
tion of  the  estates  of  decedents  or  insolvents.  In  the  case  last 
cited,  Cooper  had  mortgaged  hb  freehold,  with  a  covenant  to 
procure  admittance  to  a  copyhold,  and  surrender  the  same,  as 
further  security  to  the  mortgagee.  Before  doing  so  he  died, 
and  his  heirs  were  admitted  to  the  copyhold  and  surrendered 
to  the  mortgagee.  The  personal  estate  having  been  exhausted 
by  payment  to  the  mortgagee,  the  question  arose  on  a  creditor's 
bill,  whether  the  simple  contract  creditors  were  entitled  to 
have  the  copyhold  marshalled  to  the  extent  to  which  they 
were  disappointed  of  the  personalty ;  the  contest  concerned 
not  so  much  the  general  principle  as  its  application  to  a  copy- 
hold, which  it  was  argued  was  not  technical  assets  and  not 
liable  for  debts  further  than  by  express  contract*  It  was 
held,  however,  that  the  doctrine  of  marshalling  applies  when- 
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ever  there  are  two  funds  to  be  administered,  entirdy  irrespec- 
tive of  their  eontraeiual  liabUity.  It  is  needless  to  remark  that 
the  role  of  Aldrich  v.  Cooper  has  always  been  followed  as  a 
dear  principle  of  equity,  but  its  application  in  England  gives 
rise  to  an  inconsistency  similar  to  that  which  we  have  noticed 
in  cases  of  cmitributiou  at  law. 

If  A.  mortgages  Whiteacre  and  Blakacre  to  B.,  and  then 
conveys  Whiteacre  to  C«,  the  latter  has  an  equity  as  against 

A.  and  B.,  that  B.  shall  have  recourse  first  to  Blackacre,  but 
if  A.  conveys  Blackacre  to  D.,  then  Whiteacre  and  Blackacre 
must  contribute  pro  rata  to  pay  B.  Such,  we  have  seen,  is 
the  rule  at  law.  Suppose  that  the  conveyance  to  C.  is  by  the 
way  of  mortgage,  the  same  rule  obviously  applies  with  a  like 
result,  for  B.  has  two  funds  liable  for  his  debt  while  C.  has 
hot  one ;  B.  therefore  is  restricted  to  Blackacre,  or  to  reach 
the  same  and  with  stricter  justice  to  B.,  C.  is  subrogated,  after 

B.  is  paid,  to  B/s  lien  against  Blackacre.  If  this  is  a  right  at 
all,  0.  cannot  be  divested  of  it  by  any  act  of  A.,  to  which  he 
does  not  assent,  such  as  a  conveyance  or  mortgage  to  D.,  a 
stranger.  But  in  such  case,  the  debtor  having  parted  with 
all  of  his  estate  or  equity  ofredemption,  the  doctrine,  of  equity 
in  England  is  that  C.  and  D.  have  equal  equities,  and  there- 
fore should  equally  contribute. 

In  Barnes  v.  Bacsterj  1  Y.  ft  C.  Ch.  401  (1842),  Racster 
mortgaged  his  land,  consisting  of  Foxhall  coppice  and  lot 
No.  82,  as  follows :  In  1792,  Foxhall  to  Barnes ;  in  1795,  Fox- 
hall  to  Hartwright ;  in  1800,  Foxhall  and  No.  82  to  Barnes ; 
to  secure  as  well  the  first  and  further  advances ;  and  in  1804, 
Foxhall  and  No.  82,  to  Wflliams,  the  subsequent  incum- 
brancers taking  with  notice.  The  question  arose  in  Barnes's 
foreclosure,  whether,  as  No.  82  was  sufiicient  to  meet  the 
whole  of  Barnes's  claim, Hartwright  could,a8  against  Williams, 
compel  Barnes  to  resort  thereto,  thus  leaving  Hartwright  the 
first  incumbrancer  on  Foxhall.  It  was  argued  in  his  behalf, 
that  in  1800,  before  the  subsequent  mortgage  was  made  to 
Williams,  Hartwright  had  acquired  a  right  of  which  no  sub- 
sequent dealings  of  the  mortgagor  with  Williams  could  de- 
prive hinb.  Yice-Chancellor  Ejiight  Bruce  decided  however 
that  Barnes  should  be  paid  from  the  proceeds  of  Foxhall  and 
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No.  S2y  according  to  their  amounts,  that  the  residue  of  the 
first  fund  should  be  paid  to  Hartwright  and  the  residue  of 
the  second  to  Williaros. 

While  it  is  true  that  the  Vice-chancellor  reeeryed  the  ques- 
tion of  what  the  rights  of  HaKwright  and  Williams  would 
have  been  had  Banies's  security  upon  No.  82  preceded  and  not 
followed  Hartwright's  security  upon  Foxball,  his  opinion 
is  broad  enough  to  cover  that  case  also,  and  indeed  when  it 
actually  arose  in  Bugden  v.  BignoUj  2Y.kC.  Ch.  877  (1848), 
it  was  similarly  decided. 

Bignold  took  a  mortgage  of  freehold,  and  afterwards  of 
the  freehold  and  copyhold  estates  for  an  additional  advance, 
after  which  the  freehold  subject  to  the  prior  mortgage  was 
mortgaged  to  Round,  and  finally  the  copyhold  was  mortgaged 
to  Bugden  without  notice  of  the  prior  mortgage  thereof  to  Big- 
nold. Bound  and  Bugden  both  claimed  the  proceeds  of  the 
copyhold  estate,  and,  as  in  Bames  v.  RacsUry  it  was  held  that 
Bound  lent  his  money  not  only  without  notice  of  the  secur- 
ity on  the  copyhold,  but  without  notice  of  its  existence  at  all 
and  without  prospect  of  any  ben^t  from  it.  Bugden,  how- 
ever, was  an  innocent  purchaser  for  value.  Therefore  the 
Bignold  second  mortgage  sliould  be  charged,  pari  passuj  on 
both  freehold  and  copyhold.  Upon  reargument,  the  case  of 
TiOey  v.  Davies,  2  Y.  &  C.  Ch.  899,  decided  by  Lord  Hard- 
wicKS  in  1748,  was  relied  on.  In  that  case,  Jenyns  mort- 
gaged to  Shepherd  an  estate  at  Linwood,  an  estate  at  West- 
minster, and  certain  fee  farm  rents.  He  then  mortgaged 
Linwood  to  Titley ;  then  sold  the  rents  to  Peyton,  and  finally 
mortgaged  Westminster  to  Davies.  Titley  paid  off  Shep- 
herd's mortgage,  and  was  allowed  to  hold  all  that  was  in- 
cluded in  it,  until  he  was  paid  not  only  Shepherd's  mortgage 
but  his  own  also.  While  this  case  is  complicated  by  the 
manner  in  which  it  arose,  so  fiir  as  Titley  was  concerned,  the 
result  was  precisely  the  same  as  if  Shepherd  had  been  paid  by 
a  sale  of  Linwood  under  foreclosure,  and  Titley  had  then  been 
subrogated  to  the  mortgage  as  against  Peyton  and  Davies, 
whose  rights  were  acquired  subsequently  to  Titley 's,  and  it  is 
submitted  with  deference  as  the  case  is  othen^'ise  explained 
by  eminent  judges,  that  the  decision  of  Lord  Hardwicke  in 
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this  case,  and  Lanoy  v.  Athol^  2  Atk.  446,  should  have  led 
to  a  difterent  conclusion  in  the  cases  cited. 

That  Bame8  v.  Racster  did  not  meet  with  the  unqualified 
approval  of  the  profession  is  apparent  from  a  criticism  in  the 
Jurist,  Vol.  7,  Pt  n.  p.  109,  although,  together  with  the  later 
case  of  Bugden  v.  Bigndd^  it  is  supported  by  a  reviewer  in 
The  Law  Times,  I.  p.  397,  July  15, 1848,  who  agrees  with 
the  first  impression  of  the  Vice-chancellor  in  the  latter  case, 
that  Bugden  being  an  innocent  purchaser  for  value,  should  be 
paid  in  full  from  the  proceeds  of  the  copyhold.  It  is  ad- 
mitted, however,  that  either  view  is  inconsistent  with  TitUy 
V.  Davies. 

The  general  creditors  of  a  bankrupt,  however,  have  no  such 
supervening  equity  as  to  object  to  such  marshalling.  Thus, 
in  Gibson  v.  Seagrimy  20  Beav.  614  (1855),  Seagrim  mort- 
gaged his  land  to  Godwin,  with  certain  stock  as  additional 
security;  he  then  mortgaged  his  land  to  Oibson;  Godwin, 
and  a  prior  mortgagee  sold  the  land,  and  the  balance,  including 
the  proceeds  of  the  stock,  was  paid  to  Seagrim 's  assignee  in 
bankruptcy,  against  whom  Gibson  claimed  that  the  balance 
should  be  paid  him,  as  Godwin  had  two  securities  while  Gibson 
had  but  one,  and  so  Romillt,  M.  R.,  decreed.  8.  P.  by  Sugdek, 
L.  C,  Baldwin  v.  Belcher,  8  Drew,  k  War.  178  (1842).  In 
AnsUy  v.  Newman^  89  L.  J.  Ch.  769  (1870),  a  mortgagee  of 
land,  a  portion  of  which  was  included  in  a  prior  voluntary 
settlement,  was  required  to  resort  first  to  the  unsettled  land, 
because  the  voluntary  settlement  was  good  as  against  the 
subsequent  unsecured  creditors,  though  void  as  to  the  mort- 
gagee- 

In  Sober  v.  Kemp,  6  Hare  155  (1847),  a  vendee  of  premises 

included  in  a  mortgage,  paid  it,  took  an  alignment,  and  filed 
a  bill  against  his  grantor's  devisee  and  several  mortgagees  of 
the  other  premises  included  in  the  first  mortgage.  It  was 
held  by  Vice-chancellor  Wiobam  that  the  plaintiff  was  en- 
titled to  the  successive  foreclosure  of  all  the  subsequent  mort- 
gages in  default  of  redemption,  on  the  ground  that  the  mort- 
gagees had  no  greater  rights  than  their  mortgagor. 

It  was  said,  however,  by  Vice-chancellor  Turkkr,  in  T\dd 
V.  Lister,  10  Ilare  157  (1852),  that  the  cases  decided  since 

Vol.  ZZZVI.— 86 
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Aldrich  y.  Cooper  had  not  affected  that  decision,  bnt  it  b  im- 
possible  to  study  the  opinions  in  Barnes  v.  Racsler^  and  Bug- 
den  V.  BigwAdy  without  concurring  in  the  criticism  of  Kn- 
NEBT,  J.,  in  Cowden's  EaUUe,  1  Pa.  St  267  (1845X  who  points 
out  that  the  Vice-Chanoellor  in  the  former  case  speaks  as  if 
the  right  of  the  party  claiming  to  have  the  assets  or  securities 
marshalled,  depended  on  a  contract  made  with  him  to  that 
end,  whereas  marshalling  seldom  depends  upon  contract,  but 
upon  ^  mere  principles  of  equity  and  general  justice,''  as  is  sud 
by  Mr.  Justice  Stobt,  in  2  Equity,  §  1234.  Mr.  Justice  Km- 
HSDT  proves  this  very  conclusively  by  the  case  of  Aldrieh  v. 
Cooper  itself,  and  the  illustration  employed  by  Lord  Elboh, 
who  effectually  disposed  of  this  very  argument  ui^ged  in  be- 
half of  the  defendants  that  the  copyhold  estates,  which  were 
the  subject  of  the  suit,  ^^  were  not  liable  to  debts  further  than 
by  express  contract"  (8  Yes.  885)  Lord  Eldon  held  in  so 
many  words  at  p.  889,  that  Ihe  application  of  the  fund  did 
not  depend  upon  its  being  assets  ^  either  by  will,  or  by  ooih 
tract,  inter  tdvoSy  but  upon  the  ground  that  the  specialty  of 
mortgage-creditor  having  two  funds,  shall  not  by  his  will  re- 
sort to  that  by  going  to  which  he  will  disappoint  as  just  a 
creditor  who  cannot  resort  to  any  other."  It  is  true  that 
both  Lord  Eldon,  in  Aldrieh  v.  Cooper ^  and  Lord  Hardwickx, 
in  Lanoy  v.  AJthd^  2  Atk.  446,  confined  their  opinions  to 
cases  where  no  third  person  was  concerned,  and  it  has  been 
attempted  as  a  conclusion  therefrom,  to  exclude  from  the  op- 
eration of  the  rule,  the  case  of  a  subsequent  purchaser  or  in- 
cumbrancer of  some  portion  of  the  estate  covered  by  the  first 
lien.  Lord  Eldon's  caution  was  characteristic,  while  Lord 
Ha&dwickb's  opinion  is  clearly  shown  by  the  case  of  'Hdey  v. 
Dames,  siipra.  Judge  Kennedy  speaks  of  Barnes  v.  JBocsler, 
as  laying  down  a  new  doctrine ;  and  indeed  the  Vice^Chan- 
cellor  in  that  case  seems  to  suppose  that  the  equity  only  arises 
on  filing  the  bill  (see  I  Law  Times,  397),  but  it  is  submitted 
that  there  is  no  principle  or  authority  to  support  this  theory. 
In  Mower's  Trusts  L.  R.,  8  Eq.  110  (1869),  funds  A.  and  B. 
were  mortgaged  to  Watson ;  then  A.  alone  to  Sustin,  and 
finally  A.  and  B.  to  William,  subject  to  the  payment  of  the 
two  former.    Fund  A.  was  absorbed  in  payment  of  Watscm's 


HARSHALUNa  ASSETS.  749 

mortgage,  and  it  was  held  by  Lord  Romillt  that  B,  should 
be  applied  to  Sustin's  mortgage  in  priority  to  Williams's.  No 
opinion  was  delivered  by  the  Master  of  the  Rolls,  and  it  is 
only  possible  to  reconcile  the  decision  with  Barnes  v.  RaesUr 
with  which  he  formerly  said  that  he  agreed  {Gibson  v.  &a- 
jTtm,  20  Beav.  614),  by  distinguishing  it  on  the  ground  that 
nothing  was  included  in  the  third  mortgage  by  its  terms,  save 
the  surplus  of  both  funds  after  the  payment  of  both  prior 
mortgages.  It  may  be  a  question,  however,  whether  such 
weight  should  be  given  to  the  wording  of  a  mortgage  of  funds 
already  mortgaged,  which  would  naturally  be  said  to  be  sub. 
ject  to  the  payment  of  the  prior  charges.  The  doctrine  of 
the  consolidation  of  mortgages  is  similar  to  tacking,  but  has 
been  sometimes,  though  erroneously,  believed  to  be  an  out- 
growth of  the  principle  of  marshalling  as  applied  in  TTtfry  v. 
Domes ;  this,  however,  with  deference  to  the  opinion  of  Lord 
Hathbrlbt,  in  Welledey  v.  MomingUm^  17  W.  R.  855.  In 
England,  a  Court  of  Equity  will  not  allowa  mortgagor  to  get 
back  one  of  several  mortgaged  estates,  unless  he  pays  the 
mortgagee  all  that  is  due  him,  although  a  portion  of  his  debt 
might  be  secnred  upon  an  entirely  different  property.  And 
persons  deriving  title  from  the  mortgagor,  such  as  subsequent 
purchasers,  or  mortgagees  of  one,  or  a  portion  of  one  of  the 
mortgaged  estates,  are  held  to  take  subject  to  the  same  equity 
of  the  mortgagee  or  his  assignee,  even  though  under  assign- 
ment subsequent  in  date  to  the  creation  of  the  second  mort- 
gage: Vint  V.  Boulgetj  2  De  G.  &  J.  611 ;  Beevor  v.  Luck,  L.  R.  4 
Eq.  537.  Indeed,  the  rule  was  once  extended  tj  a  case 
where  not  only  the  assignment  of  the  mortgage,  but  even  the 
mortgage  itself  being  subsequent,  was  held  to  operate  against 
an  intervening  mortgage  of  one  estate :  Tassett  v.  Smithy  2 
De  O.  &  J.  718 ;  but  this  was  ^ifterwards  overruled  in  JUiUs 
▼•  Jennings^  18  Ch.  Div.  689 ;  s.  c.  in  House  of  Lords,  6  Ap. 
Gases,  698.  See  article  in  69  Law  Times,  94 ;  72  Id.  219 ;  6 
Canadian  L.  T.  409 ;  19  Canada  Law  J.  121 ;  26  Solicitors' 
Journal,  356.  The  doctrine  has  not  been  followed  in  the 
United  States,  save  in  a  few  cases  (Jones  on  Mortgages,  §  1088), 
and  is  important  in  our  present  discussion,  because  the  En- 
glish cases  following  Barnes  v.  Raester  are  based  upon  the 
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equityof  the  "intervening'  orsubsequent^ftona^^fcr*'  incum- 
brancer, which  argument  might  be  supposed  to  apply  with 
far  greater  force  against  the  consolidation  of  mortgages,  as  in- 
deed appears  from  Lord  Hatherlet's  opinion  in  WeUesley  v. 
Momingtorij  supra.  However,  as  was  forcibly  laid  by  the 
Chancellor  in  that  case,  when  asked  to  overrule  Barnes  v. 
Rajcstevy  "  the  question  of  principle  is  not  so  easy  as  all  that/' 
and  he  added  that  if  this  should  ever  be  done,  it  must  be  on 
very  strong  grounds. 

In  Ireland,  the  decisions  proceed  upon  the  other  theory ; 
thus,  in  Hamilton  v.  Royse,  2  Sch.  k  Lef.  315  (1805),  Bsdes- 
DALE,  Lord  Chancellor,  held  that  a  purchaser  takes  subject  to 
all  equities  to  which  the  vendor  was  subject,  and  of  which 
the  purchaser  had  notice,  and  therefore  where  one  took  under 
a  deed  containing  a  recital  of  judgments  affecting  the  land 
which  he  bought,  and  other  land  previously  settled,  he  was 
bound  not  only  with  notice  of  the  judgments  but  of  the  equi- 
ties existing  under  the  settlement,  to  have  the  settled  prop> 
erty  exonerated.  Lord  Chancellor  Sugden,  in  Averall  v. 
Wade,  LI.  &  6.  Temp.  Sug.  252  (1835),  indeed,  thought  that 
this  case  went  too  far  as  against  a  subsequect  purchaser,  but 
the  two  decisions  are  entirely  consistent.  In  the  latter,  the 
owner  of  several  estates  being  indebted  by  judgments,  settled 
one  of  his  estates  for  valuable  consideration,  and  afterwards 
acknowledged  other  judgments.  It  was  held  that  the  prior 
judgment  should  be  thrown  altogether  on  the  unsettled  es- 
tates, and  that  the  subsequent  judgment-creditors  had  no 
right  to  make  the  settled  estates  contribute.  It  was  argued 
that,  by  virtue  of  the  covenant,  the  grantee  of  the  settled  es- 
tate was,  at  the  date  of  the  settlement,  entitled  to  have  the 
prior  judgments  paid  by  the  unsettled  estates,  and  this  right 
could  not  be  divested  by  subsequent  dealings  between  the 
settlor  and  third  persons.  Lord  Chancellor  Shodek  seemed  to 
think  that  such  would  be  the  case,  even  without  a  covenant 
that  the  estate  was  free  from  incumbrance,  but  put  it  on  the 
much  higher  ground,  as  he  called  it,  of  the  covenant,  which 
equity  would  enforce  by  doing  specifically  what  should  have 
been  done,  and  that  no  subsequent  judgment-creditor  could 
disturb  that  right,  after  it  had  attached,  by  demanding  that 
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the  settled  estates  shoald  contribute  to  the  prior  jadgments. 
In  Baray  v.  O'Flaherty,  LL  k  G.  temp.  Plunk.  208  (1883), 
reversing  8.  o.  Beatty,  61,  a  collector  of  excise  settled  his 
property  upon  his  marriage,  then  having  bought  Hunting- 
tower,  mortgaged  it  to  Lord  Oallan.  He  was  then  proved  a 
de&ulter,  and  died  ten  years  after.  His  son,  tenant  in  tail 
under  the  settlement,  sold  a  portion  of  the  land  to  Scott,  and 
mortgaged  other  portion  to  Lewis.  The  crown  debt  having 
been  satisfied  out  of  Huutingtower  (which,  by  various  pro- 
ceedings under  the  Irish  law,  was  made  subject  to  it),  it  was 
held  that  the  mortgagee  had  no  equity  to  enforce  contribu- 
tion by  Scott  and  Lewis,  who  derived  title  for  value  under  a 
settlement  prior  to  the  mortgage.  *^  If  the  mortgagor,"  said 
Lord  Plunkbtt,  ^^  sells  a  portion  of  his  equity  of  redemption 
for  valuable  or  good  consideration,  the  entire  residue  undis- 
posed of  by  him  is  applicable  in  the  first  instance  to  the  dis> 
charge  of  the  mortgage,  and  in  ease  of  the  bonajide  purchaser, 
and  it  is  contrary  to  every  principle  of  justice,  to  say  that  a  per- 
son afterwards  purchasing  from  that  mortgagor,  shall  be  in 
a  better  situation  than  the  mortgagor  himself  with  respect  to 
any  of  his  rights."  Nor  did  the  absence  from  the  settlement 
of  a  covenant  against  incumbrances  alter  the  equities  of  the 
case  as  between  the  several  (persons  claiming  title  as  purchas- 
ers under  different  deeds.  See  also  lie  Fox,  5  Ir.  Ch.  541, 
and  JRe  JoneSj  2  Id.  544. 

In  Lawder'8  Estate,  11  Ir.  Ch.  846  (1861),  Barnes  v.  Racster, 
however,  was  recognised  as  correct,  and  was  said  to  establish 
no  new  principle,  while  in  Rorke's  Estate,  15  Id.  816  (1865), 
it  was  intimated  that  Barnes  v.  Bolster  was  inconsistent  with 
Hartly  v.  G* Flaherty,  which  is  undoubtedly  so.  The  priori- 
ties in  the  latter  case  were  the  reverse  of  those  in  the  case  at 
bar.  In  Barkers  Estate,  X.  and  Y.  were  mortgaged  in  1846, 
and  X.  was  conveyed  in  1856,  in  consideration  of  natural  love 
and  affection.  Y.  was  mortgaged  in  1860,  and  upon  sale 
thereof,  the  proceeds  were  suiScient  to  pay  the  first  but  not 
the  second  incumbrance.  It  was  held  that  the  conveyance  of 
X.,  being  .voluntary ,  the  mortgagee  of  Y.  was  entitled  either 
to  contribution  or  full  payment  from  X.  (see  as  to  rights  of 
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volunteers.  Dolphin  v.  Aylward^  L.  B.  4  H.  L.  502 ;  Anstey  v. 
Newman,  39  L.  J.  Ch.  769). 

In  Lynch's  Estaiejl  Ir.  Rep.Eq.  896  (1867),  the  incumbranoes 
in  the  order  of  time  were,  Jirstj  a  mortgage  of  two  tracts, 
second,  a  judgment  registered  as  a  mortgage  against  one  of 
them,  and  third,  a  judgment  affecting  both.  The  first  lien 
exhausted  the  land  on  which  alone  the  judgment  mortgage 
was  a  lien,  and  the  other  tract  was  accordingly  marshalled  in 
its  &vor,  postponing  the  latest  lien. 

In  Canada,  where  the  earlier  Irish  and  English  cases  were 
both  considered,  the  former  were  followed,  and  the  theory 
adopted  that  the  record  of  the  paramount  incumbrance  was 
notice  to  a  subsequent  part  purchaser  of  equities  existing  in 
&yor  of  the  intervening  liens :  Boucher  v.  Smith,  9  Orant, 
847 ;  and  further,  in  accordance  with  what  is  believed  to  be 
correct  theory,  that  the  paramount  incumbrancer  is  not  bound 
in  the  absence  of  express  notice  from  a  junior,  to  retain  all 
his  security  intact :  TViuf  Co.  v.  Shaw,  16  Id.  446. 

In  the  civil  law,  a  third  theory  is  adopted.  If  land  is  mort- 
gaged to  a  creditor  and  then  sold  in  parcels  at  different  times 
to  different  persons,  the  first  purchaser  cannot,  by  paying  the 
debt,  acquire  the  right  to  be  subrogated  to  the  creditor  as 
against  the  second  or  third  purchasers,  because  he  can  apply 
the  right  acquired  by  subrogation  only  to  that  portion  of  the 
incumbered  property  which  he  himself  has  purchased.  Nor, 
according  to  the  civil  law,  has  the  first  purchaser  any  claim 
for  contribution  as  against  the  subsequent  purchaser:  his  only 
remedy  being  a  personal  action  against  his  vendor.  It  is 
argued,  in  support  of  this  doctrine,  that  a  purchaser  who  pays 
an  incumbrance  upon  his  property  does  so  to  secure  his  own 
possession,  and  has  no  intention  to  acquire  the  creditor's  right 
against  other  property.  A  subsequent  creditor,  on  the  other 
hand,  who  pays  a  prior  creditor,  does  so  for  the  express  pur- 
pose of  acquiring  his  rights.  But  the  purchaser  of  incum- 
bered property  is  not  a  creditor  in  that  sense.  He  has  merely 
an  action  against  his  vendor.  In  another  sense  he  is  himself 
a  debtor,  or  rather  the  property  which  he  purchased  is  liable 
for  the  debt,  and  he  has  his  choice  either  to  give  up  that 
property  or  to  make  himself  the  debtor  and  to  pay  the 
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debt  In  this  aspect  of  the  case,  it  seems  immaterial 
whether  he  stipulates  for  express  subrogation  or  not,  that 
is,  M  we  raaj  say,  whether  he  pays  the  debt  or  takes  an 
assignment  of  the  lien,  and  such  seems  the  result  of  the  au- 
thorities as  cited  by  Dixon  on  Subrogation,  Ch.  11.,  where 
they  are  ably  considered.  The  learned  author  inclines  to  the 
opinion  that  the  English  rule  of  ratable  contribution,  as 
stated  by  Judge  Story,  Equity,  §  1233,  is  founded  upon  a 
broader  view  of  the  principles  of  equity  than  either  the  civil 
law  or  the  theory  of  exoneration  in  the  inverse  order  of  con- 
vey ance  (as  adopted  by  Chancellor  Kent),  and  claims  that  it 
furnishes  the  only  fixed  measure  for  the  respective  liabilities 
of  the  several  parties.  Certainly  the  rule  of  the  civil  law 
famishes  no  fixed  standard  ;  for  the  burden  falls  on  whom  the 
paramount  incumbrancer  chooses  to  place  it  It  is  submitted, 
however,  that  the  rule  here  maintained  and  first  laid  down  in 
this  country  by  Chancellor  Kent  both  establishes  a  practical 
test  of  liability  and  avoids  the  theoretical  inconsistency  of 
the  English  rule. 

In  Clo^oe8  ▼.  Dickenson^  5  Johns.  Ch.  285  (1821),  it  was  said 
that  if  there  are  several  purchasers  in  succession  at  different 
times,  there  is  no  equality,  and  consequently  no  contribution 
between  the  purchasers  to  the  discharge  of  the  common  incum- 
brance. The  last  purchaser  sits  in  the  seat  of  his  grantor,  as 
the  heir  represents  his  ancestor,  and  must  take  the  land  with 
all  its  equitable  burdens  ;  ^^  it  cannot  be  in  the  power  of  the 
debtor,"  argued  the  Chancellor,  ^  by  the  act  of  assigning  or 
selling  his  remaining  lands,  to  throw  the  burden  of  the  judg- 
ment or  a  ratable  part  of  it,  back  upon"  a  first  purchaser. 

In  (Xowe$  V.  Dickenson^  the  rule  was  in  fact  stated  obiterj 
but  it  has  been  very  generally  followed  in  the  United  States. 
We  propose  to  consider  it  as  illustrated  by  the  Pennsylvania 
cases,  as  they  are  numerous  and  conflicting,  and  besides 
remarkable  in  this,  that  some  of  them  adopt  unwittingly  the 
rule  of  the  civil  law. 

The  Supreme  Court  of  Pennsylvania  in  1823,  then  com- 
posed 6f  Judges  TiLQHMAK,  OiBSON,  and  Duncan,  followed 
Cloioes  V.  Dickenson  in  Nailer  v.  Stanley^  10  S.  A  R.  450. 
Nailer  and  Stanley  had  successively  purchased  of  Yanleer, 
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subject  to  a  judgment  which  was  afterwards  levied  of  Stanley's 
laud,  who  brought  assumpsit  against  Nailer  to  recx>ver  hispnv 
portionateshare  of  the  valueof  the  land  sold.  The  Court  denied 
the  right  to  recover,  and  held  in  addition  that  the  remedy  in 
such  case  would  not  be  assumpsit  but  a  special  action  in  reHi, 
the  judgment  in  which  would  be  de  terris.  It  was  supposed 
at  one  time,  that  this  case  was  overruled  by  Predyierian  Cor- 
poraiion  v.  Wallace^  3  Rawle,  109  (1881),  but  the  question  was 
reconsidered  in  Cawden's  UaUUe^  1  Pa.  St  267  (1845),  and  the 
rule  of  Kailtr  v.  Stanley  elabomtely  vindicated.  It  had  pre- 
viously been  approved  in  Ziegler  v.  Long,  2  Watts,  205  (1884), 
and  Taylor  v.  Maris,  5  Rawle,  51  (1885).  In  Bamsty's  Appeal, 
2  Watts,  228  (1884),  a  mortgagee  was  substituted,  as  against 
the  general  creditors  of  the  intestate  mortgagor,  to  the  right 
of  a  prior  judgment-creditor  whose  lien  extended  to  the  bal- 
ance of  the  debtor's  laiid  sold  by  his  administrator,  and  also 
to  the  judgment  of  a  bank  whic^  had  a  lieu  upon  some  of  its 
own  stock  held  by  the  debtor.  As  this  case  has  often  been  mis- 
understood, it  is  worth  while  to  notice  that  when  Chief  Justiee 
GiBSOH  said  that  the  doctrine  was  one  of  mere  benevolence 
and  not  to  be  extended  to  the  infringement  of  l^al  rights,  he 
meant  merely  (as  is  apparent  from  the  illustration  used  and 
the  case  at  bar),  that  the  doctrine  was  not  to  be  employed  to 
infringe  the  legal  right  of  the  paramount  incumbiancer  to 
make  his  money  as  safely,  quickly  and  conveniently  as  he 
pleased,  but  it  was  expressly  said  that  the  l^al  rights  of  all 
the  creditors  are  '^subordinate  to  equities  whidi  affected  the 
debtor  whom  they  collectively  represent,''  that  is,  that  subro- 
gation cannot  be  invoked  as  long  as  the  first  lien  creditor  is 
unsatisfied :  Kyner  v.  Kyntr,  6  Watts,  227 ;  Hwver  v.  EpUy, 
52  Pa.  St  522 ;  Bank  v.  JR^,  S.  Ct  Penn.,  January  8, 1887 ; 
Neff's  Appeal,  9  W.  A  S.  86. 

In  Pennsylvania,  the  Act  of  April  22, 1856,  P.  L.  584,  pro- 
tects the  right  of  the  paramount  judgment-creditor,  and  at  the 
same  time  affords  a  remedy  before  a  judicial  sale  at  his  in- 
stance, for  the  purchasers,  by  providing  for  the  paym^it  and 
assignment  of  bis  judgment  and  execution  under  the  control 
of  the  Court:  Ama^s  Appeal,  65  Pa.  St.  72;  Phdp$*s  Appeal, 
98  Id.  546 ;  MiUigarCs  Appeal,  104  Id.  508. 
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MBer  r.  Jacobs^  8  Watts,  477  (1885),  was  a  contest  over  the 
proceeds  of  a  sheriff's  sale  of  laud  in  Perry  County,  mort- 
gaged soooessirelj  to  the  plaintiff  and  the  defendant  The 
bond  aocompanjing  the  plaintifi*'s  mortgage  was  then  entered 
in  Philadelphia  as  a  lien  upon  property  of  the  mortgagor 
there  eituated,after  which  judgments  were  obtained  in  Phila- 
delphia, subsequent  to  both  mortgages.  The  defendant  gave 
notice  to  the  plaintiff  to  make  his  money  out  of  the  Phila- 
delphia estate,  but  the  plaintiff*  released  the  Philadelphia 
estate  from  the  lien  of  his  judgment  in  order  that  a  private 
sale  might  be  made  of  that  estate ;  which  being  done,  the 
subsequent  judgments  were  satisfied  from  the  proceeds,  and 
the  balance  received  by  the  owner.  The  Court  below  held 
that  it  was  the  common  case  of  a  creditor  who,  having  two 
faiids,  was  under  an  equitable  obligation  to  keep  that  which 
was  exclusively  within  his  reach  intact  for  the  benefit  of 
another  creditor  who  had  but  one.  The  fund  w*a8  therefore 
awarded  to  the  defendant,  but  this  was  reversed  in  an  opinion 
delivered  by  Oibsok,  C.  J.,  who  held  that  the  paramount  cred- 
itor having  two  funds  was  not  bound  to  make  room  for  the 
admission  of  one,  by  incommoding  another  who  has  equal 
claims.  In  that  predicament,  it  is  at  his  option  to  stand  still. 
Between  subsequent  lien-creditors  on  distinct  parts  of  the 
general  fund,  the  l^al  course  of  execution  is  not  to  be  dis- 
turbed, and  a  Chancellor  suffers  the  general  creditor  to  take 
satisfiustion  in  the  way  most  conducive  to  bis  convenience  or 
the  gratification  of  his  caprice.  This  assumes  that  the  equi- 
ties of  the  parties  are  balanced,  while,  as  was  argued,  the 
mortgages  were  liens  in  Perry  before  the  judgments  were 
obtained  in  Philadelphia,  so  that  the  defendant,  being  prior  in 
time,  was  first  in  right,  to  which  Judge  Gibson  answered : 
^  But  what  has  his  lien  in  Perry  County  to  do  with  an  estate 
not  bound  by  it?"  It  nwy  be  replied,  nothing ;  but  his  right 
is  not  enforceable  as  his  lien,  but  as  and  through  another's. 
It  is  by  substitution  only  that  he  has  any  claim,  and  that 
arises  because  the  prior  incumbrancer  has  injured  him  by  ex- 
hausting  one  security  when  he  might  have  taken  another. 
Besides,  in  Jfiller  v.  Jacobs,  the  paramount  incumbrancer  did 
not  stand  still,  for  despite  express  notice  he  relinquished  his 
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lieo  apoD  the  Philadclphim  property.  While  »  prior  incuiii- 
hnuioer  is  iiot  boand  by  reoortl  notice  of  a  janior  lien  opon  his 
own  eecarity  to  retain  the  whole  thereof  intMt,  he  is  bound 
upon  notice,  to  oae  his  own  eecoritj,  so  as  not  to  diminiah 
another's.  Soch  was  the  decision  in  the  same  jear  in  Ikybr 
V.  Marisj  5  Bawle,  51  (1885),  and  ench,  notwithrtuding  Jfit- 
lor  V.  Jacobs^  b  the  doctrine  d  Horninfs  Appml^  90^  a.  Bt 
888 ;  ItcMvaine  v.  Assmrmee  Cb.,  98  Id.  80;  WObur'^  Afped, 
&  C  Penn.,  April  1, 1881,  and  manj  other  caaee. 

It  is  true  that  MUler  v.  Jmeobs^  having  been  aigned  before 
three  judges,  a  bare  majoritj  of  the  court,  from  whom  Jodge 
HcsTOV  dissented,  was  reatgoed  in  Jacobs  r.  MUUr^  5  Watts, 
208  (1886),  in  his  absence.  The  grounds  of  the  fomMr 
decision  were  affirmed,  and  in  addition  stress  waa  giiFcn 
to  an  alleged  agreement  of  CSarlc  to  suspend  the  registrj 
of  his  mortgage  (which  waa  unaccompanied  by  a  warrant 
to  confess  judgment).  This  agreement  was  neither  noticed 
in  the  former  opinion  nor  relied  upon  in  aigument,  and  in- 
deed is  so  vaguely  stated  in  the  report  of  the  evidence  that  its 
precise  import  cannot  be  determined.  At  all  events,  both 
opinions  in  MiUar  v.  Jacobs  put  the  decision  squarely  upon 
the  ground  stated  in  5  Watts,  209,  that  ^  Churk  lent  his  money 
on  the  direct  security  of  the  mortgaged  premises,  and  that 
the  party  claiming  under  him  can  look  to  nothing  dse;" 
which  is  really  the  broad  question  we  are  discussing. 

In  1840,  Hastings's  Case,  10  Watts,  808,  was  decided  upon 
the  contrary  principle.  There,  Hastings  mortgaged  to 
Humes  lot  No.  68,  which  was  subject  to  Evans's  judgment, 
after  which  the  debtor,  Hastings,  acquired  other  property 
upon  which  the  Evans  judgment,  by  revival,  also  became  a 
lien.  Then  followed  Alexander's  judgment,  and  the  proper- 
ties having  been  sold  by  the  sheriff,  the  contest  was  between 
Humes  and  Alexander,  thus  making  a  case  similar  to  Barnes 
V.  Raester.  It  was  held,  per  Eknhedt,  J.,  that  the  equity  of 
substitution  existed  on  the  part  of  Humes,  before  Alexander 
acquired  his  lien,  and  was  therefore  not  affected  or  destroyed 
by  it.  **  It  is  not  easy,"  says  Judge  Harb,  in  hia  note  to 
Aldrieh  V.  Cooper^  2  Lead.  Oases  in  Equity,  228,  ^'  to  reccmcile 
'  the  decision  of  Miller  v.  Jacobs  with  the  principle  laid  down 
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in  Hastings's  Case.  Nor  does  it,  as  Chief  Justice  Gibson  seems 
to  have  supposed,  result  exclusively  from  the  obligation  of 
the  paramount  lien  creditor  not  to  cover  the  property  of  the 
debtor  from  his  other  creditors.  It  has  another  root,  that 
who  of  several  daimaints  on  a  fund  shall  prevail,  ought  not 
to  depend  on  the  caprice  of  one  of  them,  but  on  a  settled  rule. 
If  a  mortgagee  who  acquires  a  judgment  lien  on  all  the  real 
estate  of  the  mortgagor  after  the  execution  of  a  second  mort- 
gage can,  by  the  mere  exercise  of  his  volition,  postpone  the 
second  mortgage  to  a  junior  incumbrancer,  or  vice  versa,  there 
is  no  reason  why  he  should  not  turn  the  power  to  account  by 
exercising  it  in  favor  of  the  highest  bidder,''  and  Dixon  on 
Subrogation,  84,  notes  a  like  objection  to  this,  the  civil  law 
doctrine. 

The  principle  of  Hastings's  Case^  rather  than  that  of  Mitter 
V.  Jacobs^  was  followed  in  Bruner's  Appeal,  7  W.  A  8.  269 
(1844),  though  neither  case  was  cited.  Cooper  owned  two 
lots  bound  by  Righter's  judgment,  of  date  February  14 ;  and 
conveyed  lot  A.  to  Eagle  on  February  17.  Two  days  there- 
after. Oilier  recovered  another  judgment  against  Cooper, 
which  bound  only  lot  B.  Then  Eagle  conveyed  to  Bruner, 
who  also  took  an  assignment  of  the  Righter  judgment,  a  lien 
on  both  lots,  and  Oiller's  assignee  sold  lot  B.  at  sheriff's  sale, 
whereupon  the  proceeds  were  claimed  by  both  Bruner  and 
Oiller's  assignees.  Obviously,  Eagle,  under  whom  Bruner 
claimed,  acquired  A.  before  Oilier  obtained  his  junior  judg- 
ment against  B.,  and  therefore  Oilier  had  no  equity  superior 
to  Bruner.  Judge  KeNnbdt  held  that  it  would  be  singularly 
unjust  and  inequitable,  if  a  prior  purchaser  of  real  estate  for  a 
valuable  consideration  should  not  have  a  preference  in  all 
cases  against  a  subsequent  lien  or  judgment  creditor,  citing 
Averall  v.  Wade,  supra.  Had  Eagle,  however,  on  purchasing, 
withheld  some  of  the  consideration  money  to  satisfy  the  judg- 
ment, he  or  his  assignee  would  to  that  extent  have  had  no 
claim  on  the  proceeds  of  the  other  lot. 

In  Oawden's  EstaU,  1  Pa.  St.  267  (1845),  Judge  Kennedy 
again  delivered  the  opinion  of  the  Court,  of  which  Oibson 
was  then  Chief  Justice.  This  case  well  deserves  to  be  called 
the  leading  case  on  the  subject  in  Pennsylvania,  as  the  theory 
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received  very  atteotive  ooneideration,  though  the  fiftcts  are 
complicated  and  poorly  reported.  Gowden^  as  his  father's 
devisee,  owned  several  trscts  of  land  in  Northumberland  and 
Lycoming  counties,  subject  to  the  charge  of  debts  and  lega- 
cies, and  afterwards  at  different  times  severally  incumbered 
by  various  mortgages  and  judgments.  Judge  Ksnksdt  dis- 
cusses the  rule  of  Aldrieh  v.  Cooper ^  and  approves  the  doctrine 
of  Chancellor  Keht  in  Qowes  v.  Dickinson^  in  spite  of  the  con- 
trary opinion  of  Judge  Btory,  and  the  authority  of  Bamta  v. 
RofisUr^  and  says,  in  summing  up,  ^  It  does  seem  to  be  difll- 
cult,  if  not  almost  impossible,  to  conceive  upon  what  principle 
of  reason  or  sound  sense  the  second  creditor  is  to  be  divested 
or  deprived  of  his  right  to  have  the  securities  marshalled  so 
as  to  have  the  whole  of  his  debt  paid  after  the  coming  in  of 
the  third  person  the  same  as  he  had  a  right  previously 
thereta"  It  was  therefore  held  that  the  debts  and  legacies 
should  be  paid  from  the  proceeds  of  the  land  which  was  last 
incumbered,  so  that  the  latest  incumbrancers  should  be  paid 
only  so  far  as  they  might  be  without  disturbing  the  riglits 
of  the  prior  incumbrancers,  ^  who  being  prior  in  time,  may 
be  said  to  have  a  superiority  of  right"  (compare  Comrad  *v. 
Harrison,  8  Leigh,  582). 

Menhardfs  Appeal,  8  W.  ft  8.  827,  was  decided  a  few 
months  before  Couxien's  Estate,  and  the  same  judge  delivered 
the  opinion,  but  upon  another  principle.  Rice  owned  three 
lots  of  ground  subject  to  Hein's  and  Bender's  judgments.  He 
conveyed  Na  8  to  Spinner  for  $400,  of  which  $800  was  se- 
cured by  a  note,  stated  to  be  '*  on  account  of  Hein's  lien." 
Waechter  and  Probst  obtained  judgments  against  Rice,  which 
became  liens  on  Noe.  1  and  2,  and  afterwards  Ebenhardt  ob- 
tained judgments  against  Spinner.  Lots  1  and  2  having  been 
sold  at  sheriff's  sale,  the  fund  was  awarded  to  Heiu  and 
Bender,  while  Waechter  and  Probst,  not  being  paid  in  full, 
were  ordered  to  be  subrc^ted  to  Hein's  judgment  lien  on  lot 
No.  8,  to  the  amount  of  the  $300  note.  It  might  seem  to 
follow  from  the  cases  cited,  that  after  No.  8  was  conveyed  to 
Spinner  by  Rice,  none  of  the  subsequent  judgments  entered 
against  Rice ;  liens  only  on  Nos.  1  and  2,  which  he  retained, 
could  have  any  equitable  claim  as  against  Spinner ;  in  other 
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words  that  Waecbter  and  Probst  are  in  a  difierent  position 
from  Bender,  whose  judgment  was  obtained  before  the  con- 
veyance. But  Spinner  having  expressly  agreed  to  pay  |800  of 
the  Hein  judgment,  there  is  nothing  inequitable  in  making  him 
or  his  property  contribute  that  much,  of  course  to  the  better- 
ment of  Waecbter  et  oL^  whose  judgments  moreover  were 
prior  to  Ebenhardt's.  Judge  Eknhbdt,  however,  determined 
the  case  upon  other  grounds,  viz.,  the  remark  of  Lord  Eldon, 
in  Ex  parte  KendaU,  17  Ves.  520,  that  a  creditor  having  a  de- 
mand against  two  debtors  (not  two  funds  belonging  to  the 
same  debtor),  cannot  be  compelled  by  a  creditor  of  one  only  to 
seek  payment  first  from  the  other  ;  the  argument  being  that 
Rice  was  not  the  owner  of  both  funds  but  of  one,  while 
Spinner,  a  stranger,  owned  the  other.  But,  as  Judge  Sbb- 
eBAKT,  diaeenting,  remarked,  Spinner  bought  the  land  subject 
to  the  judgment,  and  his  creditors  can  be  in  no  better  poei* 
tion.  Hcin  had  a  lien  on  two  funds,  one  of  which,  subject 
thereto,  became  Spinner's  afterwards.  Had  Spinner  origi- 
nally owned  No.  8,  and  Hein  obtained  a  joint  judgment 
against  both  Rice  and  Spinner,  tben  the  facts  might  call  for 
the  application«of  the  rule  of  Ex  parte  KendaSL  Judge  Bbll, 
in  commenting  upon  this  case  in  the  later  case  of  Dunn  v. 
Olnejfy  14  Pa.  St  228  (in  which  it  is  submitted  a  like  error  is 
made),  agrees  with  Judge  Ssbgisant,  that  sufficient  weight 
was  not  given  to  the  agreement  of  Spinner  to  pay  the  judg* 
ment  pro  tanio  from  the  money  withheld.  If  indeed  we  are 
not  to  give  this  effect  *to  Spinner's  note,  the  case  should 
have  been  decided  on  the  other  ground,  that  the  conveyance 
to  Spinner  antedated  the  judgments  of  Waecbter  and 
Probst. 

Lbyd  V.  GaUnraith,  82  Pa.  St  108  (1858),  bears  a  strong 
resemblance  to  EbenhardCs  Appeal^  and  indeed  was  decided 
upon  its  lEtuthoiity.  Galbraith  owned  three  tracts  of  land, 
the  Swan  farm,  lot  No.  18,  and  the  Anderson  farm,  all  of 
which  were  bound  by  Elliott's  judgment  for  $1000,  entered 
May  26, 1856.  He  conveyed  the  Swan  farm  to  Prosser  for 
$8200  on  November  18, 1856,  taking  notes  for  $2200  of  the 
purchase-money,  after  which  Bell  k  Go.  obtained  a  judgment 
on  January  5, 1857,  against  Galbraith,  which  of  course  bound 
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Na  18,  and  the  Anderaoo  fiuriiL  Theo  on  March  18, 1857, 
Bell,  Smitii  ft  Ca,  who  had  bought  the  notes  given  by  Proflaer 
to  Gktlbraith,  obtained  judgment  upon  them  against  Prosser, 
and  this  judgment  bound  the  Swan  fium  in  the  hands  of 
Prosser,  and  subject  to  the  Elliott  judgment  Under  these 
circumstauoes  Elliott  issued  execution  against  the  Anderson 
farm  and  lot  18,  and  the  proceeds  were  paid  to  him.  Bell  ft 
Co.  thereupon  claimed  to  be  substituted  to  the  lien  of  Elliott 
against  the  Swan  fiurm.  The  case  might  perhaps  have  been 
well  decided  on  the  ground  suggested  above  and  noted  bj 
Judge  Paxson,  in  MilUgaiCa  Appad,  104  Pa.  St  508  (1884),  in 
speaking  of  JEbenhardfs  Appeal^  that  as  the  conveyance  to 
Prosser  had  been  made  prior  to  the  entry  of  Bell  ft  Co.'s  judg- 
ment against  Ghdbraith,  Bell  ft  Co.  were  not  entitled  to  the 
use  of  Elliott's  judgment  as  against  Prosser.  Or  better  in- 
deed, as  Prosser  had  not  paid  the  whole  of  the  purchase^ 
money,  the  case  might  have  come  within  a  generally  recognised 
exception  to  the  rule.  For  the  whole  doctrine  of  Nailer  v. 
Stanley^  it  will  be  remembered,  rests  upon  the  obligation  of  a 
vendor  of  incumbered  land  to  relieve  it  from  the  burden  of 
the  iucombrance :  but  if  the  vendee  agrees  to  pay  the  lien  or 
his  ratable  share  of  it  or  withholds  so  much  of  the  purchase 
money  to  meet  such  payment,  he  clearly  has  no  claim  to  ex- 
oneration, nor  can  his  own  judgment-creditor  claim  higher 
rights.  Such  was  the  opinion  of  the  Court  in  ZeigUr  v.  Lony^ 
2  Watts,  205 ;  Bruner's  Appeal,  7  W.  ft  S.  269 ;  Jn  re  JUcGUl, 
6  Pa.  St  504;  Dunn  v.  Olney,  14  Id.  223;  Carpenter  v. 
Koons,  20  Id.  222;  Beddaw  v.  DeWiii,  43  Id.  326;  DUTs 
Appeal,  8  Penny.  489 ;  Wilbur's  Appeal,  10  W.  N.  C.  138 
(S.  Ct  April  1, 1881) ;  while  JEbenhardCs  Appeal,  8  W.  ft  S. 
827 ;  LUn/d  v.  Galbraith,  82  Pa.  St  108  (with  deference  to 
Judge  Stromq's  opinion  in  Beddow  v.  De  Witt) ;  Conserve  Ap- 
peal, 1  Penny.  128,  appear  opposed  to  this  view,  which  might 
also  have  been  relied  cm  in  Blank's  Appeal,  6  W.  N.  C.  25  (S. 
Ct  March  11, 1878). 

The  rule  of  Ez  parte  Kendall  has  certainly  been  often  mis- 
applied, and  even  in  itself  deserves  careful  examination.  It 
is  acknowledged  that,  if  A.  has  a  lien  upon  funds  B.  and  C, 
and  D.  has  a  lien  upon  fund  B.  only,  equity  will  compel 
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A.  in  favor  of  D.,  and  against  the  common  debtor  of  both,  to 
exhaust  fund  C.  before  impairing  D/s  security,  or  what  is  the 
same  thing,  to  substitute  D.  to  A-'s  rights  against  B.  This 
rule  Lord  Eldon  refused  to  apply  to  the  case,  where  the  two 
funds  were  the  property  of  two  different  debtors ;  t.  «.,  if  A.  is 
a  creditor  of  B.  and  C,  and  D.  a  creditor  of  B.  alone,  A.  can- 
not l»e  compelled  to  satisfy  his  debt  from  C's  property,  in 
order  that  D.  may  obtain  payment  from  B.'s ;  because  in  such 
case  C's  property  would  be  taken  to  pay  B.'s  debt  to  D. 
To  this,  however,  there  is  the  well  recognized  exception,  that 
if  the  relation  of  suretyship  exists  between  B.  and  C,  so  that 

B.  is  a  surety  for  C's  debt,  A.  may  be  compelled  to  make 
bim  pay  who  is  primarily  liable,  and  leave  the  surety's  prop- 
erty to  pay  the  surety's  debts:  Hu^orCs  Appeal^  69  Pa.  St  485 
(1871).  The  thought,  however,  which  naturally  suggests  itself, 
is  that  as  between  two  joint  debtors,  he  who  pays  the  common 
debt  is  entitled  to  contribution  from  the  other  of  his  share. 
Considered  relatively  to  each  other,  as  to  one-half  of  the  debt, 
each  is  primarily  liable,  as  to  the  other  half,  secondarily ;  as 
to  one-half,  a  principal,  as  to  the  other  a  surety.  Suppose 
then  in  the  case  put,  B.  pays  the  whole  of  B.  and  C's  debt  to 
A.,  he  may  enforce  contribution  from  C  of  his  share,  and 
there  is  no  injustice,  consequently,  in  making  C's  property 
pay  that  proportion  of  A.'8  claim  in  the  first  instance.  In 
practice,  however,  it  might  be  difficult  to  adjust  the  equities 
between  B.  and  C  in  a  case  where  they  are  complicated,  as 
often  is,  and  always  is  assumed  to  be  the  case  in  partnerships: 
Knouf^a  Appeal^  91  Pa.  St  78.  Equity,  however,  should  not 
hesitate  to  afford  relief  on  account  of  any  difficulty  in  the 
way,  especially  as  just  here  relief  is  most  needed.  A  Court  of 
equity  cannot,  like  a  Court  of  common  law,  excuse  its  fail- 
ure by  pleading  a  lack  of  appropriate  machinery,  and  the  old 
maxim  of  no  wrong  without  a  remedy  meets  with  a  practical 
refutation. 

In  McGinnis's  Appeal,  16  Pa.  St  445  (1851),  Herchelroth 
owned  land  in  Cumberland  and  Franklin  counties,  both  sub- 
ject to  MacLanahan's  judgment.  The  next  lien  in  Cumber- 
land County  was  McGinnis's  judgment,  which  was  entered 
four  days  before  Johnston's  judgment  was  obtained  in  Frank- 
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lin.  MacLanahan's  jadgmeDt  was  paid  from  the  prooeeda  of 
the  Camberland  estate,  after  which  the  Fniuklia  estate  was 
sold  by  the  sheriff,  and  McGiDnis  claimed  there  to  be  paid 
the  balance  of  his  judgment  in  preference  to  Johnston's  judg- 
ment, because  prior  in  time.  It  was  held,  however,  on  the 
authority  of  Miller  v.  Jacobs^  8  Watts,  477,  that  Johnston  was 
to  be  preferred,  because  McGinnis's  lien  in  Cuiuberland  had 
no  connection  with  an  estate  in  Franklin,  bounded  by  liens 
there.  But,  in  MeDemWs  Appeal^  70  Pa.  St  873,  MeGitinis's 
Appeal  was  distinguished  on  the  ground  that  McQinuis  should 
have  obtained  an  order  of  subrogation  in  Cumberland,  before 
applying  to  the  Court  in  Franklin  County.  In  the  case  last 
cited,  Devlin  owned  real  estate  in  Chester  and  Philadelphia, 
incumbered  by  Claghom's  judgment ;  after  which  Carson  ob- 
tained judgment  in  Philadelphia,  and  then  Devlin  mortgaged 
his  Chester  property  to  McDevitt,  and  gave  a  judgment  to 
Kitchenman.  Carson  then  took  an  assignment  of  the  Clag- 
hom  judgment  in  both  counties,  and  both  properties  were  sold 
at  sheriff's  sale.  It  was  held  that  when  Carson's  judgment 
was  entered  in  Philadelphia,  Claghom  had  two  funds  to  re- 
sort to,  while  Carson  had  but  one,  so  that,  had  a  sale  then 
taken  place,  there  could  have  been  no  conflict  of  interests. 
Carson  having  the  right  of  subrogation  then,  the  recording  of 
the  McDevitt  mortgage,  and  the  entry  of  Kitchenman's  judg- 
ment a  year  later,  could  not  alter  the  status  of  Carson's  judg- 
ment, and  acconlingly  the  fund  in  Chester  County  was 
awarded  to  Carson  as  assignee  of  Claghom,  so  that  his  own 
judgment  might  come  in  as  the  first  lien  in  Philadelphia. 

In  like  maimer  was  decided  Delaware  CanoTs  Appeal,  88 
Pa.  St  512.  There,  a  judgment  debtor  mortgaged  a  portion 
of  his  land  to  the  canal  company,  after  which  another  judg- 
ment was  recovered  against  him.  The  land  included  in  the 
mortgage  was  sold  upon  execution  and  the  mortgagee  was 
subrogated  to  the  rights  of  the  firstlien  creditor  against  other 
land,  although  the  mortgagee  might,  by  entering  up  the  bond 
accompanying  its  mortgage,  have  acquired  a  lien  upon  all  the 
mortgagor's  land,  and  obtained  a  legal  priority  to  the  subse- 
quent judgments.  Strong,  J.,  held  that  the  judgment-credi- 
tors subsequent  to  the  mortgage  had  no  rights  superior  to 
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their  debtor,  but  were  affected  by  all  the  equities  existing 
agaiDst  him  when  they  obtained  their  judgment.  Compare 
MeehUng^s  Appeal^  8.  Ct  Penna.  Oct  19, 1885,  which  seems 
an  inooDsisteiit  but  hurriedly  decided  case. 

But,  again,  in  1877,  the  Supreme  Court  reverted  to  the 
other  theory  in  Hoff'a  Appeal^  84  Pa.  St  40.    Addams  ob- 
tained a  judgment  against  Phillips  on  April  11, 1870.    In 
1878  Phillips  mortgaged  the  land  to  Hoff,    and  in  1874 
bought  other  property.    The  Addams  judgment  was  revived 
in  March,  1875,  and  thus  became  a  lien  upon  both  tracts  of 
Phillips.    In  July  following  Phillips  sold  the  last  acquired 
tract  to  Reiff  for  value,  Reiff  having  no  actual  knowledge  of 
the  judgment    In  1876  the  land  mortgaged   to  Hoff  was 
sold  by  the  sheriff  to  pay  the  Addams  judgment,  and  Hoff 
claimed  to  be  subrogated  to  the  Addams  judgment  against 
the  land  sold  to  Reiff,  raising  a  similar  question  to  that  in 
Hastings's  Case,  supra.    Chief  Justice  Aonew,  citing  Miller  v. 
Jacobs^  said  that  when  Phillips  sold  to  Reiff,  he  had  a  right 
to  sell,  and  Reiff  to  buy,  so  far  as  Hoff  was  concerned.    Hoff 
bad  no  right  at  law  to  interfere,  had  no  lien  upon  the  after 
acquired  property,  and  his  mortgage  was  not  taken  in  view 
of  that  property.    The  only  risk  which  Reiff  took  on  himself 
was  the  Addams  judgment,  and  when  that  was  paid,  as  it 
was  by  the  sale  of  the  other  land,  his  was  free  of  the  lien. 
Further,  Phillips  stood  in  the  relation  of  principal  to  Reiff, 
for  by  the  covenant  in  his  deed,  implied  in  the  words  ^  grant, 
bargain  and  sell,"  he  was  bound  to  remove  the  incumbrance. 
Reiff  therefore  was  superior  to  a  surety,  was  a  bona  fide  pur- 
chaser of  the  land  with  no  actual  knowledge  of  the  Addams 
judgment,  and  his  equity  was  therefore  superior  to  Hoff 's. 
But  it  is  one  thing  to  pay  a  debt,  another  to  divest  a  lien. 
Bamsy^s  Appeal^  2  Watts,  232.    The  actual  payment  of  the 
judgment  was  nothing,  if  in  equity  another  creditor  was  en- 
titled to  use  its  lien.     Reiff  had  record  notice  of  the  judgment, 
and  could  not  claim  that  the  creditor  should  have  recourse 
first  to  the   property  remaining,  for  an  examination  there 
would  have  disclosed  the  prior  Hoff  mortgage.    The  argu- 
ment from  the  covenants  implied  in  Phillips's  deed  to  Reiff  is 
aside  from  the  question.     Put  it  that  Reiff  became  a  surety 
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for  Pbillipe,  what  effect  can  that  have  upon  Hoff*,  who  at  the 
date  of  the  revival  of  the  Addama  jadginent,  had  a  right  to 
have  the  assets  marshalled?  How  could  Phillips  and  Beiff 
deprive  him  of  that  right  by  a  bargain  and  sale  of  the  prop- 
erty? 

Nor,  as  is  stated  in  84  Pa.  St  48,  was  Reiff  prior  in  time 
to  Hoff.  That,  were  it  true,  would  end  the  case ;  but  it  was 
not,  as  may  be  seen  by  a  comparison  of  the  dates  when  their 
rights  attached. 

In  MiUigan's  Appeal,  104  Pa.  8t  503  (1884),  Hoff 'a  Appeal 
was  not  noticed.  Carothers  owned  lots  1,  2,  and  3,  subject  to 
Clialfant's  mortgage.  Ue  successively  mortgaged  Na  1  to 
Shaw,  No.  2  to  Stewart  (who  afterwards  bought  it  in  under  his 
mortgage),  and  then  conveyed  No.  8  to  Milligan.  Carothers 
becoming  bankrupt,  his  assignee  sold  No.  1,  and  applied  the 
proceeds  to  tlje  payment  of  the  Chalfimt  mortgage.  Shaw, 
whose  mortgage  waa  discharged  by  the  sale,  w*a8  held  entitled 
to  use  the  Chalfant  mortgage  against  the  tracts  conveyed  to 
Stewart  and  Milligan.  Shaw  was  entitled  to  have  the  first 
lien  paid  out  of  the  remaining  land  of  Carothers,  and  this 
equity  Carothers  could  not  defeat  by  his  subsequent  dealings 
with  Stewart  and  Milligan,  who  had  record  notice  of  Shaw's 
equity. 

In  Bobeson's  Appeal,  117  Pa.  St  628  (1888),  the  facts  were 
essentially  the  same  as  in  Hoff's  Appeal.  Uraham  owned  the 
Hale  tract,  subject  to  the  Woods  judgment,  and  mortgaged  it 
to  Robeson  in  1872  and  May  1875.  He  acquired  the  Decatur 
tract  in  August  1875,  and  the  Woods  judgment  by  revival  the 
same  year  became  a  lien  on  that  also.  In  1876  be  mortgaged 
the  Decatur  tract  to  Meyers,  and  both  tracts  were  sold  by  the 
sheriff  to  pay  the  Woods  judgment  Robeson  claimed  the 
residue  in  preference  to  Meyers',  and  was  held  entitled,  on 
the  principle  of  McDevitfa  Appeal  diwA  Hastings's  Case;  and 
Hoffs'  Appeal  was  distinguished,  on  the  ground  that  Reiff,  in 
the  latter  case,  was  a  purchaser,  not  a  mortgagee, and  his  deed 
contained  an  implied  covenant  by  the  grantor  to  indemnify 
him.  But  there  is  really  no  such  distinction.  The  mortgage 
in  Robeson's  Appeal  was  in  the  ordinary  form,  and  the  cove- 
nant is  implied  from  the  words  in  the  mortgage,  just  as  in  a 
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oonveyaooe.  Indeed  the  leading  case  on  the  Act  of  1715, 
GraU  v.  Ewalt^  2  Binn.  95,  was  the  case  of  a  mortgage,  and 
the  appellee's  argument  in  Bobe^on's  Appeal  (see  21  W.  N.  C. 
519),  expressly  urged  that  no  such  distinction  could  be  drawn. 
Nor  can  it  be  said  that  Beift'  was  not  bound  by  record  notice 
of  the  judgment,  because,  as  was  said  of  the  appellee  in  JRob- 
eson's  Appealj  he  should  be  presumed  to  have  known  what  was 
clearly  exhibited  by  the  record.  While  we  may  therefore 
approve  of  the  decision  in  that  case,  it  may  be  regretted  that 
it  was  not  placed  upon  proper  grounds,  by  overruling  Hoff^s 
Appeal^  which  is  in  conflict  with  the  earlier  decisions. 

A  reference  (by  no  means  exhaustive)  to  the  decisions  in 
other  States  b  added  in  a  note. 

JouK  Marshall  Qest. 


In  most  of  the  United  States  the 

role  Uid  down  bj  ChanoeUor  Kbat 

has  been  oonsiatently  followed  :  Nkw 

York:  Jomm  ▼.  Htibbardt  1  Paige, 

228 ;  Jenknu  ▼.  Freifer,  4  Id.  53 ;  Guion 

T.  Knapp,  «  Id.  36 ;  Bttty  v.  Psase,  8 

Id.  277  ;  Skml  r.  Spraker,  Id.  182 ; 

Sekrgver  t.  2W/«r,  9  Id.  173 ;   Thoma$ 

T.  Machine  Co,,  43  Han,  487.    Cornbc- 

ticot:  HwU  v.   Manqfidd,  31   Conn. 

488.     MicHiOAH  :  Cooper  t.  BigUtf,  13 

Mich.  463;    Sibieg  ▼.  Bakery  23  Id. 

312.     iLUXOifl:  lyUkart  y,    Cran,  42 

111.  267 ;  Alexander  v.  Welch,  10  111. 

App.    181;  Lock  V.   Ful/ord,   52  III. 

166 ;   Young  ▼.   Morgan,  89  Id.   199 ; 

Crmo/ord  ▼.  Richtmm,   101    Id.   351. 

Main B  :  Holden  ▼.  Pike,  24  Me.  427  ; 

Sheperd  t.  Adam,  32  Id.  63.     Nbw 

Hahpbbiiib  :  Brown  v.   Simons,  44  N. 

H.  475  (annoUted  bj  Judge  Rbdfibld, 

in  3  Ambbigajt  Law  Rboibtbr,  N.  S. 

154).    YiBOiviA :  &nkU  t.  AlUtradt, 


4  Gratt.  284 ;  Jonee  y.  Myrick,  8  Id. 
179.  Vbrmomt  :  Lyman  v.  Lyman,  32 
Vt.  79.   Colorado  :  Fateett  v.  Mulotk, 

5  Col.  466.  Tbkbessbe  :  Birr  v.  Fum- 
banks,  11  Lea,  391  ;  Hunt  v.  Ewing,  12 
Id.  519.  Imdiama  :  Millmine  ▼.  Bau, 
29  Fed.  Rep.  632.  The  English  rule  In 
followed  in  Kbhtuckt  :  IHckey  ▼. 
Thompaon,  8  B.  Mon.  312  (relucUntly 
following  prior  caseB).  Iowa  :  Bates 
T.  Ruddick,  2  Iowa,  430 ;  Griffith  t. 
Locell,  26  Id.  226  ;  Barney  ▼.  Myers, 
28  Id.  477.  The  cai<cst  seem  to  con- 
flict in  Ouio :  Cary  v.  Folnom,  14  Ohio, 
365;  Green  r.  Ramatje,  18  Id.  428. 
Mamiachitsetts  :  Allen  t.  Clark,  17 
Pick.  47 ;  Pirkman  v.  WMi,  19  Id. 
231 ;  Chaee  ▼.  Woodtntry,  6  Cuah.  143 ; 
and  Nbw  Jbbset  :  Shannon  ▼.  Marselis, 
Sax.  413;  Wikoffy.  Davis,  3  Or.  Ch. 
224 ;  GaskiU  t.  Wales,  36  N.  J.  Eq. 
527 ;  Ihncoast  t.  Duval,  26  Id.  445 ; 
£ly  y.  Psrrine,  2  Id.  396. 
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RECENT   AMERICAN    DECISIONS. 

Court  of  Appeals  of  New  York. 

HERRINGTON  v    VILLAGE  OF  LANSINGBURGH. 

A  manioipal  corporation  is  not  limUo  to  the  owner  of  a  team  lot  an  injniy 
•offered  wLilst  endeavoring  to  oontrol  his  honei,  who  had  been  frightened  bj 
a  blast  fired  in  a  neighboring  street  bj  a  contractor  engaged  in  oonatmcting  a 
sewer,  under  a  contract  providing  toft  the  entire  oontrol  of  the  work,  and  also 
the  payment,  bj  the  contractor,  of  all  damage  arising  from  the  neoeesaiy 
blasting. 

Appeal  from  Oeneral  Term,  Sapreme  GoQit,  Third  Depart^ 
ment    (Opinion  in  86  IIuu,  598.) 

Edgar  Zy.  Fursman^  for  appellant 
Henry  A.  JUerriU^  tor  respondent 

Earl,  J.  June  19,  1888.  The  defendant  is  a  mnnicipal 
corporation,  and  by  its  charter  is  clothed  with  power  to  cause 
the  construction  of  sewers.  On  the  28d  day  of  October, 
1878,  it  made  and  entered  into  a  contract  in  writing  with 
Broderick  k  Ellis  for  the  construction  of  a  sewer  in  and 
through  one  of  its  streets  called  **  State  Street"  The  speci- 
fications for  the  work  provided  that  all  damage  arising  from 
blasting  to  he  done  in  the  construction  of  the  sewer  should 
be  paid  for  by  the  contractors.  State  Street  crossed  Market 
Street  at  right  angles.  On  the  7th  of  December,  1878,  the 
plaintiff  came  into  the  village  with  a  team,  and  tied  his 
horses  to  a  post  in  Market  Street,  about  fifteen  feet  from  State 
Street,  in  front  of  a  grocery,  and  went  into  the  grocery,  and 
while  there  the  contractors  fired  a  blast  in  State  Street,  which 
frightened  the  team.  The  plaintiff  rushed  from  the  grocery, 
and,  while  attempting  to  control  the  team,  was  severely  in- 
jured. The  place  where  the  blast  was  fired  was  af)out  two 
hundred  feet  from  Market  Street,  and  the  team  where  it  was 
fastened  in  Market  Street  was  not  visible  from  the  place  of 
the  blasting.  The  claim  of  the  plaintiff  is  that  the  defen- 
dant is  responsible  to  him  for  the  injury  he  sustained  in  con- 
sequence of  the  frightening  of  the  horses  by  the  blast  At 
the  place  where  the  horses  were  fietstened  the  street  was  in 
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perfect  coDdition,  and  the  horses  did  not  become  restless  or 
frightened  from  anything  existing  in  the  street,  and  the  acci- 
dent was  in  no  way  caused  by  any  imperfect  condition  of  the 
street,  but  simply  by  noise  resulting  from  the  blast.  If  there 
was  any  culpable  carelessness  which  caused  the  injury  to  the 
plaintiif,  it  was  that  of  the  contractors.  They  had  entire 
control  of  the  work,  and  the  manner  of  its  performance. 
They  could  choose  their  own  time  for  firing  the  blasts,  and 
select  their  own  agents  and  instrumentality.  They  could 
make  the  charges  of  powder  large  or  small,  and  they  could 
in  some  degree  smother  the  blasts,  so  es  to  prevent  falling 
rocks,  and  much  of  the  noise  of  the  explosion,  or  they  could 
carelessly  omit  all  precautions,  and  for  the  consequences  of 
their  negligence  they  alone  would  be  responsible.  If  it  was 
a  prudent  thing  to  notify  persons  in  the  vicinity  of  the  blast 
before  it  was  fired,  then  the  contractors  should  have  given 
the  notice ;  but  the  duty  to  give  it  did  not  devolve  upon  the 
village.  And  for  these  conclusions  the  cases  pf  Pack  v.  3Iayor^ 
€tc.,  8  N.  Y.  222 ;  Kelly  v.  Mayor,  etc.,  11  Id.  432,  and  McCaf- 
ferty  v.  Railroad  Co.,  61  Id.  178,  are  ample  authority.  It  is 
conceded  by  the  learned  counsel  for  the  appellant  that  if 
the  phiintiflT  had  been  hit  by  a  fragment  of  rock  thrown  by 
the  blast  the  defendant  would  not  have  been,  and  the  con- 
tractors alone  would  have  been,  responsible.  So,  too,  if  a 
fragment  of  rock  had  struck  one  of  the  horses,  or  had  fallen 
or  passed  near  them,  and  thus  had  frightened  them,  causing 
the  injury  to  the  plaintifiT,  within  the  authorities  cited,  the 
defendant  would  not  have  been  responsible,  and  for  precisely 
the  same  reason  no  responsibility  rests  upon  it  because  the 
team  was  frightened  by  the  noise  of  the  explosion.  A  rule 
which  would  cast  responsibility  upon  the  defendant  for  inju- 
ries resulting  from  the  noise  of  the  explosion,  and  exempt  it 
from  responsibility  for  injuries  caused  by  fragments  of  rock 
thrown  by  the  explosion,  would  rest  upon  no  rational  basis ; 
and  require  distinctions  too  fine  for  the  practical  administra- 
tion of  justice.  The  judgment  should  be  affirmed,  with  costs. 
All  concur,  except  Ruobr,  C.  J.,  not  voting,  and  Dav- 
FORTH,  J.,  dissenting. 
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1.  When  oonmel  for  the  a^ieUAiit 
oonoaded  *'  that,  if  th«  plaiBtlff  had 
been  hit  hjh  fragment  oi  rode  thrown 
bj  the  hiaat,  the  defendant  wenld  not 
hare  been,  and  the  oontraetor  alone 
woold  hare  been,  retponaible,"  the 
Court  condemned  the  diatinetkm  be- 
tween a  liabilitjr  arising  from  the 
noiae  made  and  one  oanied  bjr  a  fl  j- 
ing  fragment  of  a  rode. 

In  Indiana  a  atatnte  provided  that 
a  citj  "  shall  hare  exdoaiye  power 
oyer  the  streets,  highwa/s,  alle/s," 
etc.,  "within  snch  dtj."  Another 
statute  authorised  sneh  dty  **  to  con- 
duct and  establish  works  flw  ftimish- 
ing  the  dt/ with  wholesome  water, 
and  for  the  purpose  of  drainage  of 
snch  dtjr,  majr  go  bejrond  the  dtjr 
limits,  and  condemn  lands  and  ma- 
terials, and  ezereise  full  Jurisdiction 
and  all  the  necessary  power  therefor ; 
or  the  common  coundl  majr  authorise 
anj  incorporated  company  or  associa- 
tion to  construct  such  works,  and  in 
such  case  the  dtjr  may  become  part 
stockholder  in  any  such  oompanyor 
asaodation  ;'*  *  •  •  "the  common 
coundl  shall  hare  power  to  enforce 
ordinances"  for  snch  purpose.  So, 
by  statute,  the  city  had  power  to  en- 
force ordinances  "  to  prerent  the  in- 
cumbering of  streets,  squares,  side- 
walks, and  crossings  with  Tehicles, 
or  any  other  substance  or  materials 
whatever,  interfering  with  the  free  use 
of  the  same."  In  still  another  stat- 
ute it  is  provided  that  a  company  may 
be  formed  "for  the  construction  of 
waterworks  in  and  for  incorporated 
cities,"  and  that "  it  shall  be  the  duty 
of  the  common  council  of  the  dty  in 
or  for  which  such  company  may  pro- 
pose to  erect  waterworks,  by  resolu- 
tion duly  passed  and  entered  upon  its 
minutes,  to  grant  to  such  company 
such  right  to  the  use  of  the  streets, 
alleys,  wharves,  and  public  grounds 
of  such  city  as  shall  be  necessary  to 


eoaUe  such  company  to  eonstmot  the 
proper  works  for  the  supply  of  water 
for  the  use  of  sneh  dty  and  ita  in- 
habitants: Bronthd,  That  the  osm- 
mon  eonndl  of  such  dty  may,  In  sadi 
giant,  impose  such  jnsi  and  resaon- 
able  terms,  restrictions  and  limitation 
upon  snch  company,  in  referenee  to 
the  manner  in  whidi  snch  streeta, 
alleys,  wharves,  and  pnbUe  groonds 
are  to  be  used  *  *  *  as  shall  be  na- 
oessary  to  guard  against  the  improper 
nse  of  snch  streets,  alleys,  wharves, 
and  pnblie  grounds." 

While  the  provisions  of  theae  stat- 
ntes  were  in  force,  the  dty  of  Logana- 
port  undertook,  itself  the  oanatme- 
tioB  of  waterworks  within  ita  boonda- 
riss,  and  let  out  the  contract  thereiBr. 
The  works  were  not  constmcCed  by 
nor  owned  bj  an  incorporatsd  eoas- 
pany  but  by  the  dty;  and  the  as- 
signor of  the  contract  for  thdr  eoa- 
Btmetion  contracted  dirsotly  with  the 
dty.  One  Dick  was  kiUed  l^^  a  fly- 
ing fragment  of  a  rode,  thrown  care- 
lessly by  means  of  a  Uaat,  in  or  nesr 
the  street,  under  charge  of  the  as- 
dgnee  of  the  contractor,  and  the  dty 
was  held  lUUe:  TU  Ciig </  LogtmB- 
port  V.  Didc,  70  Ind.  65. 

The  statutes  quoted  imposed  noth- 
ing more  than  the  common-law  dntj, 
to  keep  the  streeta  in  safe  condition ; 
and  inflicted  no  more  liability  flfr  ne- 
glect in  this  respect  than  the  common- 
law  lUbility,  where  that  liabUity  is 
recognised.  The  Court  stated  the 
foota  as  follows:  "The  spedal  flnd- 
ings  of  the  jury  showed,  among  other 
things,  that,  after  ita  adoption  of  a 
sjTstem  of  waterworks  for  munidpal 
purposes,  the  appellant  (the  dty)  en- 
tered into  a  written  contract  with  od^ 
D.  A.  Chappel  for  the  erection  and 
completion  of  said  works  for  a  spedIKe 
sum  of  money  ;  that  this  contract  was 
assigned  by  said  Chappel  to  the  de- 
fendant Smith,  and  by  said  Smith  to 
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the  defandani  FarringioB,  |Nrlor  to  the 
exeeatioii  of  tho  work  and  to  tho 
dMUh  of  John  Di^ ;  that  tho  appol- 
Unt  had  nothing  to  do  with  the  om- 
plo/mont,  diiohargOy  or  pajment  of 
tho  mon,  who  wore  cngafod  in  dlgg:ing 
and  osoaratinf  tho  trenohoi  for  laj- 
ing  tho  water-iiipfla,  or  in  Iho  hlaatiof 
of  nMk,  or  in  tho  mannor  of  doing 
tho  work,  prior  to  tho  death  of  said 
Diok ;  and  thai  tho  said  Farrington 
had  fUl  and  oomploto  control,  hj 
himself  and  his  emploj^,  orer  tho 
mode  of  digging  and  exoaTating  the 
trenohflo  and  bleating  Ibr  the  pipea, 
and  he  emplojod,  disehaiged,  and 
paid  the  men  so  engaged  prtor  to  and 
at  tho  time  of  tho  death  of  said  Dick. 
•'It  is  elaimed  bj  tho  appellant's 
ooonsol,  aa  wo  nndorstand  their  posi- 
tion and  argoBsent,  that  thelhots  thns 
speoiallj  fonnd  bj  the  Jniy  are  in- 
oonsistont  with  their  general  rerdlct, 
within  tho  moaning  of  the  statntoiy 
proTiaion  aboro  qooied  (rii.,  '  when 
the  speoial  finding  of  the  Caots  is  in- 
oonsistont  with  the  general  rerdiet, 
the  former  shall  control  tho  latter, 
and  the  Conrt  shall  giro  Judgment 
aooordinglj'),  in  regard  to  snoh  in- 
oonsisten<7,  becaoso  thej  show  that 
the  death  of  John  Dick  was  cavsed 
1^  the  wrongful  act  or  omission  of 
Thomas  B.  Farrington,  or  of  the  ser- 
Tants  of  said  Farrington,  who  at  tho 
time  waa  ozereising  an  indopemlent 
omplojrmont,  nnder,  and  as  the  ss- 
signeo  of^  a  written  contract  with  the 
appellant,  and  between  whom  and 
tho  appellant  tho  relation  of  serrant 
and  master  did  not  at  the  time  exist. 
Ordinarilj,  in  snoh  a  case,  the  law 
seems  to  be  well  settled  that  one  per- 
son is  not  liable  for  the  acts  or  n^li- 
genoe  of  another  person,  unless  tho 
relation  of  master  and  serrant  exists 
between  them;  and  that,  where  an 
injury  has  been  done  bj  a  partj  ex- 
ercising an  independent  emplojment. 


the  person  emplojing  him  wQl  not  bo 
liable  in  damages  tor  ii^uij  or  death 
rmulting  from  the  wrongful  act  or 
omissions  of  such  partj,  or  of  the  ser- 
Tants  of  such  partj.  The  general 
rule  of  law,  almost  unirersallj  re- 
cognised in  this  country  bj  the  courts 
of  Isst  resort,  seems  to  be  that  where 
tho  work  contracted  for  was  not  a 
nuisance  per  §e,  the  emplojer  of  tho 
contractor  for  such  work  will  not  be 
liable  to  a  third  person,  or  his  repro- 
sontatire,  for  an  injuiy  or  death 
which  results  from  the  wrongful  act 
or  omission  of  such  contractor,  or  of 
his  sorrants,  agents,  or  sub-contrao- 
tors  In  the  performance  of  such  work : 
Bittmt^  T.  Bickardam,  3  Oraj,  848 ; 
Lmtm  T.  £M4,  8  Id.  147 ;  Bradkm 
T.  loMe,  4  Allen,  138;  Bartj  t. 
CUfffSt.  LomU,  17  Mo.  121 ;  Blakt 
T.  Ferru,  6  N.  T.  48;  Adb  t.  TU 
J/ajfor,  etc.,  8  Id.  222 ;  JSTeZ/jf  t.  71« 
JVajior,  «te.,  11  Id.  432 ;  Storr$  t.  The 
Oif  ^  Viiea,  17  Id.  104  ;  MeCaffertg 
T.  71s  ^jfTea,  ffc,  Rmiroad  Co.^  61 
Id.  178;  AMl«r  t.  The  Mayor^  efc, 
46  Pa.  St.  213 ;  AUen  t.  WUIard,  67 
Id.  374 ;  Wray  t.  Erwu,  80  Id.  102 ; 
DeFmmH  t.  Wngkt,  2  Mich.  368; 
Tit  CUy  of  Ihtrmt  t.  Cbrcy,  9  Id. 
165 ;  Bwrper  t.  CUy  ^  Milwaakee,  30 
Wis.  366  ;  Scnmwum  ▼.  CUg  of  Odeago^ 
26  ni.  424;  Gig  if  SpHngfieid  t.  L. 
Claire,  49  Id.  476 ;  I^an  t.  WOUam- 
joe,  63  Id.  16 ;  Citg  of  Cuieimtaii  t. 
SUme,  6  Ohio  8t.  38;  Clark  r.  fVy,  8 
Id.  358 ;  Chieago  Gig  t.  Bobbuu,  2 
Black.  418 ;  Water  Compang  t.  Ware, 
16  Wall.  666;  Shearm.  k  Redf.  on 
N^.  I  79 ;  Wharton  on  Neg.  §  818. 
This  general  rule  of  law  was  fnllj 
recognised,  approred,  and  acted  upon 
bj  this  Court  in  the  decision  of  the 
recent  case  of  Rgam  r,  Cmran,  64  Ind. 
845. 

"  It  seems  to  us  that,  in  Tiew  of  the 
oxdusiTe  power  conferred,  and  of  the 
oorrelatiro  dutj  necessarUj  imposed 
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upon  the  appellant  orer  the  itrMftit 
alleys,  and  highwaji  within  its  oor- 
porate  limit*,  in  and  bj  tlia  Mgisl*- 
tion  of  this  State,  pioriding  Ibr  the 
incorporation  of  oitiee,  the  appellant 
oould  not  and  ought  not  to  be  alknred 
to  avoid  the  imperaUre  dntj,  which 
it  owed  to  the  public,  to  keep  iU 
streets,  alleys,  and  highwajs  in  a 
safe  condition  for  the  use  in  the  usual 
manner  lij  trarellers,  nor  to  escape 
responsibilitj  for  its  neglect  or  foilnre 
to  perform  such  dntj,  npon  the  plea 
that  it  had  entered  into  a  contract 
with  another  person  for  the  perform- 
ance of  the  work,  which  rendered 
snch  use  of  the  street,  allej,  or  high- 
wa J  unsafe  or  dangerous  to  the  traT- 
elling  public.  It  cannot  be  said,  we 
think,  that  the  appellant's  contract 
with  Farrington  or  his  assignors,  for 
the  construction  and  completion  of  its 
waterworks,  aa  found  by  the  Jury, 
could  or  did  reUere  the  appellant  of 
its  legal  dutj  to  keep  those  streets, 
wherein  the  water-pipes  were  being 
laid,  in  such  safe  condition  for  the  use 
in  the  usual  manner  as  that  its  in- 
habitants  and  the  general  public  might 
safelj  and  convenientlj  pass  ^nd  re- 
pass over,  along,  and  across  such 
streets.  Notwithstanding  such  con- 
tract the  appellant  stood  charged  bj 
law  with  a  dutj,  and  could  not  re- 
licFC  itself  bj  that  or  anj  other  con- 
tract of  such  dutj,  in  the  care  and 
control  of  its  streets,  in  and  through 
which  its  waterworks  were  in  process 
of  construction.  If,  in  the  progress 
of  the  work,  blasting  waa  dangerous 
and  nnnecessarj,  the  appellant's  dutj 
to  its  inhabitants  and  the  public  re- 
quired that  it  should  prerent  such 
blasting ;  and  if,  on  the  other  hand, 
the  blasting  waa  necessary,  and, 
though  dangerous,  the  danger  could 
be  averted  bj  the  use  of  proper  pre- 
cautions, the  appellant's  plain  dutj 
was  to  require  its  contractor  tease 


such  precautions.  The  appellant 
could  not,  bj  anj  contract  it  might 
make,  avoid  its  Uabilitj  to  third  per- 
sons for  iujnrj  or  death  resulting  fhMB 
a  breach  of  its  dutj  in  the  care  and 
control  of  its  streets :  Grwv*  t.  TU 
CUgof  f\ni  Wayme,  45  Ind.  429; 
31d.  Towm  ^  CmtervUU  t.  fFcadb, 
57  Id.  192;  Makmof  T^wiukip  t. 
SdMy,  84  Pa.  St.  136.'*  Bee,  also, 
The  CUy  rf  LsgtmMport  t.  Diek^  70 
Ind.  65 ;  followed  in  TWimt  t.  Cfity^ 
iiuiitmapoiu,  96  In4.  51 ;  TUCkg^ 
fhri  Wapu  T.  Gmn&f  el  of.,  107  Id. 
75. 

In  Adb  T.  Ckg  of  Nm  FerA,  8  N. 
T.  222,  dted  in  the  principal  ease,  a 
eoBlractor,  grading  a  street  within  the 
dtj  of  New  York,  carelesslj  dis- 
charged a  blast  in  the  street,  and 
therebj  injured  a  house  bj  a  stone 
foiling  upon  it.  The  citj  was  held 
not  liable  on  the  ground  that  the  re- 
lation of  master  and  servant  did  not 
exist  between  the  dtj  and  the  con- 
tractor. 

Jn  JTettj  V.  CUg  ofNm  York,  11  N. 
Y.  432,  the  injurj  waa  to  a  hoiw, 
caused  bj  a  blast  in  the  street,  and 
the  dtj  was  held  not  liable,  reljing 
upon  /hdb  v.  New  York,  mqtnu  (On 
the  second  trial  the  plaintiff  waa  non- 
suited: 4  E.  D.  Smith,  291.)  In 
these  two  esses,  the  case  of  Biako  v. 
Ferrii,  5  N.  Y.  48,  waa  relied  upon, 
and  also  the  case  of  /Sapeoa  t.  CMti, 
9  Mees.  &  Wels.  710.  The  case  of 
Biako  V.  ferrif  was  where  the  plaintiff 
foil  into  a  sewer,  being  constructed  in 
the  street.  The  action  waa  against 
the  licensee  of  the  citj,  but  the  sewer 
was  left  in  the  condition  in  whidi  it 
was  the  cause  of  |he  aoddent  lij  a 
contractor  of  the  licensee,  and  whe 
had  absolute  control  of  the  work* 
The  licensee  was  held  not  liable ;  and 
this  was  possiblj  a  correct  decision. 
It  appeared  that  the  dtj  retained 
seme  control  over  the  work,  for  it  wss 
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eomtmeted  under  Ihd  inspeoiion  of 
iU    ttreet    oominiasloner,    and    the 
Uoenaee  was  under  an  obligation  to  tlie 
eltj  to  protect  the  public  bj  proper 
gnardB  and  light!  at  night,  and  to 
"  be  answerable  in  anj  damagee  or 
injuries  which  might  be  occasioned  to 
persons,  animals,  or  propert j  in  anj 
manner  connected  with  the  oonstruo- 
tion  of  the  sewer."    This  decision  was 
afterwards  doubted  bj  Comstock,  J., 
in  Storra  ▼.  Utica,  17  N.  Y.  106,  not 
because  the  opinion  did  not  contain  a 
correct  ezpcaition  of  the  doctrine  of 
rupamdmU  miperior,  but  whether  it  was 
applied  with  strict  aoouracjr  to  the  fiscta 
of  the  eaae.    *'  V6r,*'  sajs  he,  '*  the 
cause  of  the  accident  was  not  anj  un- 
akiifulness  in  the  performance  of  the 
work,  bui  the  rtmdt  if  dk  work  iUelf, 
howerer    skilfnllj  performed."      In 
Rapttm  ▼.  CMu,  relied  upon  in  fhck 
T.  CitgofNem  Yark^  Cubitt  contracted 
with  the  Clarence  Club  to  make  cer- 
tain alterations  in  their  club  house, 
and,  amongst  the  rest,  to  prepare  and 
it  the  necessarj  gas  fittings  ;  he  made 
a  contract  with  a  gas  fitter  to  execute 
that  part  of  the  work,  who  performed 
it.    In  the  course  of  the  work,  through 
the  gas  fitter's  negligence,  the  gas  ex- 
ploded and  injured  the  plaintiiT,  who 
sued  Cubitt  to  recorer  for  the  injnrj, 
on  the  ground  that  the  gas  fitter  was 
his  servant ;  but  his  right  of  sction 
waa  denied,  on  the  ground  that  there 
waa  no  relation  of  master  and  servant. 
In  the  principal  case,  McCofferig  ▼. 
Tk€  Sp^yteH,  «te.,  R.  R.  Co.,  61  N.  Y. 
178,  is  cited  and  relied  upon.     In 
that  case,  a  railroad  companj  hired  a 
contractor,  who  had  the  entire  charge 
of  the  work,  employing  and  discharg- 
ing all  the  men  at  work  in  construc- 
tion of  its    entire   road-bed,   taking 
from  him  a  contract  of  indemnitj  of 
all  liability  arising  Iff  reason  of  his  or 
his  senrants*  negligence.    The  plain- 
tiff was  injured  in  his  propert j  bjr 
Vol.  XXXyi.-^9 


stones  thrown  on  his  land  hj  a  blast. 
The  railroad  companj  was  held  not 
liable,  although  there  was  a  strong 
dissenting  opinion  bj  Commissioner 
Wright. 

It  will  thus  be  seen  that  none  of 
the  cases  relied  upon  in  the  principal 
ease  are  atriotlj  in  point,  for  thej  do 
not  touch  upon  the  dntj  of  a  muni- 
cipal corporation  to  keep  its  streets  in 
order,  and  its  impcssibilitj  to  shift 
thai  bofden,  bj  contract,  on  to  an- 
other, and  thus  escape  liabilitj. 

In  Pack's  esse  and  in  Kellj's  case 
abore  referred  to,  the  injurj  was  col- 
lateral: and  not  a  necessarj  incident 
of  the  work  done.  In  Storn  ▼.  Cit^ 
^  VHm,  17  N.  Y.  104,  this  distino- 
tion  is  pushed  forward  rerj  rigor- 
ouslj,  and  the  assertion  made  that 
these  cases  were  rightly  decided.  In 
the  latter  case,  the  citj  let  out  the 
construction  of  a  sewer  to  a  contractor, 
who  omitted  to  use  the  proper  guards ; 
and  the  plaintiiT  bj  reason  of  this 
neglect  fell  into  the  sewer  and  was 
injured.  The  citj  waa  held  liable  on 
the  ground  that  the  inJurj  resulted 
fhmi  the  TisTj  act  the  contract  re- 
quired him  to  do,  and  in  such  an 
instance  the  maxim  of  re$pondeai 
mptri&r  applies  :  Coolej  on  Torts  (Ist 
ed.),  546.  But  in  the  opinion,  there 
is  laid  down  a  doctrine  not  strictlj 
calling  for  its  enunciation,  that  a  citj 
cannot  avoid  liabilitj,  in  sach  a  case, 
bj  letting  out  the  construction  of  a 
sewer  to  an  independent  contractor. 
"What  then  is  the  obligation  of  a 
dtj  corporation  when  it  undertakea 
to  construct  a  sewer  in  a  public  stn^t  ? 
Can  it  in  that  undertaking,  and  in 
anj  mode  of  providing  for  the  execu- 
tion of  the  work,  throw  off  the  dutj 
in  question  and  the  responsibilities 
through  which  that  duty  is  to  be  en- 
forced r  Although  the  work  may  be 
let  out  by  contract,  the  corporation 
still  remains  charged  with  the  care 
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and  eontrol  of  the  street  in  whibh  the 
improvement  it  carried  on.  The  per- 
imBAnee  of  the  work  neoenarilj 
renden  the  street  nnssfe  for  night 
trarel.  This  is  a  result  which  does 
not  at  all  depend  on  the  care  or  negU- 
fenoe  of  the  laborers  emplojed  hj  the 
esBtraelor.  The  danger  arises  from 
the  very  nature  of  the  trnprorementy 
and  if  it  ean  be  arerted  onlj  hj 
special  preeantlons,  sneh  as  placing 
guards  or  lighting  the  street,  the  cor- 
poration whibh  has  anthoriaed  the 
work  is  plainl  J  bonnd  to  take  those 
precantioDS.  The  contractor  maj  Tery 
prohaU  J  be  bound  bj  his  agreement, 
notonlj  to  construct  the  sewer  but 
also  to  do  such  other  acts  aa  are  neoea- 
sarj  to  protect  travel.  But  a  muni- 
dpal  corporation  cannot,  I  think,  in 
this  waj  either  avMd  indictment  in 
behalf  of  the  public  or  its  lUbilitj  to 
individuals  who  are  injured." 

In  ]foCairertj*s  case,  it  is  said  that 
"the  defendant  was  held  liable  be- 
cause it  owed  a  dutj  to  the  public  to 
keep  its  streets  in  a  safe  condition  hr 
travel,  and  not  because  it  was  re- 
sponsible fior  anj  negligent  act  of  the 
contractor ;"  and  a  quotation  is  made 
from  Water  Company  y.  Wart,  16  Wall. 
666,  which  was  a  case  where  the  de- 
fendant had  taken  a  contract  to  li^ 
water-pipes  in  the  streets  of  St.  Paul, 
and  then  sublet  the  work,  and  the 
sub-contractor,    bj    carelessness    in 
running  a  steam  engine  in  the  street, 
scared  a  horse,  which  ran  awaj  and 
injured  the  plaintiff.    The  defendant 
was  held  liable,  on  the  ground  of  a 
contract  of  indemnify  existing    be- 
tween the  contractor  and  the  sub-con- 
tractor.   See  Creed  v.  Bartman,  29  N. 
Y.  691,  for  a  discussion  of  SUnre  v. 
DHea,  mnpra.    Storrs's  case  is  referred 
to  as  an  authoritj  in  Brueao  v.  City  of 
Bufali>,  90  N.  Y.  679.    There,  the 
plaintiff  fell  into  an  excavation  made 
in  a  street  and  was  injured.    "  The 


ttM 


it  is 
Ms  ra- 


tion of  the  water  diipailMsnt  of  tks 
dt J  bj  a  eontraotor  with  thai 
nent.  The  plaintiff  in 
cross  the  street  in  the  Bight 
into  the  excavatkm  aa 
injury.  •  •  •  •  The  dfy 
an  absolute  dvtj  tokesy  its 
a  safe  coBditloB  for  pnbiie  travel,  and 
waa  bonnd  to  exercise  iiBMBnhle  dili- 
genoe  and  eare  toaeesByifsh  that  sBd, 
and  when  if  canaed  this  nmwwMkn  ts 
be  made  in  the  strset,  it  waa  howid  ts 
see  that  it  waa  carsAUlj  gvarded,  so 
aa  to  be  reaaoBabl j  ttm 
to  travellers  upon  the 
not  absolved  from  its  dvlgr 
sponsibilitj  heoanae  it 
contractor  to  make  the 
That  is  settted  l^akiv  liBeof  d*. 
dsions  in  this  and  other  8tal« 
Storrew.  Cky^  Utka,  17  N.  Y.  IM 
CUes^  Oty  V.  RMim,  %  Black.  416 
BMme  v.  Ckioafe  CSfy,  4  WalL  667 
WaUr  Coa^tmji  v.  ITarc,  16  Id.  666 
Cky  of  St.  fhd  V.  SeitM^  8  Minn.  »7 
City  ^Logamepoftr.  Ditk,  70 Ind.  66 
Dillon  on  Ifnnidpal  CorporaliOBs, 
S(  791,  792,  793." 

Storrs's  case  was  again  cited  and 

commented  upon  in  Fcfefv.  Mayer^ 

etc.,  92  N.  Y.  10.    In  this  last  case  a 

contractor,  after  digging  holes  in  a 

street,  in  pursuance  of  his  contract, 

abandoned  the  work.    Water  aeenas- 

ulated  in  these  holes  after  the  time 

for  the  performance  of  the  work  had 

expired,  and  then  ij^Jnrsd  an  a4foin- 

ing  lot  owner.    The  eity  waa  held 

liable,  because  it  permitted  the  defect 

to  remain  after  the  work  had  been 

abandoned.    Blake's  case.  Pack 's  case, 

and  Kelly's  case  were  hdd  not  to  be 

in  point. 

In  aty  ^  Sprimsfidd  v.  £.  CUnrt, 
49  ni.  476,  it  is  said:  '* The  coBstme- 
tion  of  the  sewer  by  oontraot  did  not 
release  the  city  from  the  obligaticB 
while  in  process  of  constniotion,  to 
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liare  it  lo  oarriad  on  m  not  to  en- 
danger Um  liree  or  limbe  of  tnTellem 
upon  tho  streei.  It  oonld  hare  re- 
quired this  of  the  oontractort,  and  it 
waa  n^ligenee  to  omit  it.  *  *  *  * 
Tliere  ia  no  charge  in  thia  declaration 
of  negligence  in  not  keeping  the  atreet 
in  repair,  hat  te  permitting  the  work 
to  he  carried  on  in  a  atreet,  dangerova 
in  itaell^  withont  proper  aafegnarda, 
and  which  thej  neglected  to  sapplj." 
See  Blak€  t.  Si.  Louu,  40  Mo.  6tf9. 

Still  adhering  to  the  early  caae  in 
the  Court  of  Appeaia  of  New  York,  it 
waa  held  l^  the  Sapreme  Coort  of 
that  State,  nnder  the  same  conditiona 
aa  in  B/aiiii6  ▼.  City  of  Kan$tu,  84  Mo. 
112,  in  the  earlier  atage  of  the  caae 
nnder  annotation  that  the  city  waa 
not  liaUe:  Herrm^on  ▼.  VWage  of 
Lannngbm-gk,  36  Hnn,  598.  So,  follow- 
ing  Stom  T,  dig  of  UHeOf  a  similar 
decision  was  made  in  Dretiett  ▼.  City 
of  KingMioHf  32  Han,  633.  Exactly  in 
a  line  with  the  doctrine  of  Logatuport  t. 
Didt^  nqtrOf  ia  NaahnUe  t.  Brown,  9 
Heiak.  1 ;  Magor,  etc.,  ▼.  O^DomnoUf 
53  Md.  110  (approring  Storrs's  caae 
and  disapproving  Barry's  and  Pain- 
ter's caaes)  ;  Citg  of  Mitt  ▼•  Seward, 
86  111.  402 ;  WUmm  t.  CtVy  of  Whsd- 
img,  19  W.  Va.  323 ;  WaiMon  t.  Tripp, 
11  R.  I.  98 ;  see  Savannah  t.  Watdner, 
49  Oa.  316 ;  DtHroii  r,  Coreg,  9  Mich. 
165 ;  Fhhner  ▼.  Citg  of  Lincoln,  5  Neb. 
136  (the  laat  two  cases  follow  the 
doctrine  of  Storrs's  caae).  See  Citg 
of  CindnnttH  T.  Stone,  5  Ohio  St.  38  ; 
Loekwood  r.  Now  York,  2  Hilt.  66; 
CMooUU  ▼.  NmUng,  41  Ohio  St.  465. 
Where  a  railroad  company  waa  con- 
stracting  its  line  in  a  street,  the  town 
waa  held  liable  for  an  injnry  caused 
by  obatractiona  the  company  had 
placed  there :  Wiliard  ▼.  Town  of 
Newfmrg,  22  Vt.  458 ;  Battg  ▼.  Dus- 
harg,  24  Id.  155 :  so,  one  conatrnoting 
a  aewer  into  which  the  plaintiff  fell : 
CUg  if  Buffalo  r,  Ballowag,  3  Selden, 


488.  We  hare  not  orerlwAed  the 
caae  of  ihmttr  t.  Citg  of  PSttthm-gk,  46 
Pa.  St.  213 ;  a.  c.  8  AMiucAa  Law 
BnoimB,  N.  B.  360;  and  aereral 
othera  fl(^lowing  in  ita  train  or  preced- 
ing it.  That  waa  a  caaa  where  one 
Paiatar  MI  into  a  aewer,  being  con- 
atmalad  by  a  oontraotor  with  the  city , 
and  waa  killed.  The  action  waa 
bmmght  by  hia  wife ;  and  the  city 
held  not  liable.  The  deefaion  ia  made 
to  torn  aolely  apon  the  relation  of 
asaater  and  aerrant,  or  of  the  non- 
control  of  the  dty  orer  the  immediate 
work.  ''The  Tevdict  detenninea  that 
the  Csolt  waa  all  that  of  the  con- 
traotoia.  Orer  them  the  defendanta 
had  noBMwe  control  than  the  plain- 
tiff*a  hoaband  had.  They  were  not 
in  a  aabordinate  relation  to  the  de- 
fendanta—neither  serrants  nor  agenta. 
Th^  were  in  an  independent  employ- 
ment, and  aoond  polity  demaada  that, 
ia  aach  a  caae,  the  contractor  aU>na 
ahoald  be  held  liable.'*  Nothing  ia 
aaid  of  the  daty  of  the  dty  to  the 
pablie.  Thia  neglect  waa  noticed  by 
Judge  MiTCHBix  in  a  note  appended  to 
the  caae  in  Taa  RaonraB,  p.  360. 
The  Tiewa  of  the  Judge  expressed  in 
that  note,  dissenting  fhnn  the  opinion, 
haVe  met  the  approval  of  a  number  of 
appellate  Courta,  and  the  caae  aa  a 
sound  authority  rejected. 

In  Gig  of  Erio  ▼.  CamUanM,  85 
Pa.  St.  247,  it  waa  held  that  a  dty 
waa  not  liable  to  a  peraoa  fidliag 
into  aa  ezcaratlon,  carelessly  left 
open,  te  a  aewer,  being  conatructed 
by  a  coatractor  with  the  dty,  erea 
though  the  latter  roaerTed  the  power 
to  direct  by  ita  engiaeer  chaagea  la 
the  time  and  maaaer  of  conducting 
the  work,  and  the  coatractor  waa  held 
reaponaible  to  Indenmify  the  dty  te 
any  damagea  it  should  be  subjected 
to  In  conaequeace  of  hia  aegleot,  he 
executiag  a  bead  to  the  <Atj  te  thai 
purpoae.    See  Betd  t.  AUogkeng,  80 
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PflBuuStaOO.  B&nBg^Aiki^Klm' 
eiple  €f  MHtOT  And  Mrraiii  to  isToked. 
Wkara^  iMfwcTW,  a  tovaah^  let  out 
th«  «Mtn0l€r  npairi^  ili  randa  to  « 
r,  U  WM  iMid  lishlB  to  mm 
iriaf  an  iaimwj  Vf  immb  of  tlM 
of*  nod  thtrio,  dtotte- 
gvioU^  tho  eooo  inm  Poiatw'o  ooto, 
te  tho  TCOOHi  tba*  *' ttio  MoMwrt  did 
not  fcopy  diinf  tho  pugrM  of  tho 
work  and  whitot  tho  ooslffaotor  had 
tho  nod  in  hk  osolMivo  ooBtra!,  hat 
after  H  waa  turned  oror  to  tho 
ahipaa  a  iatohodjobaad  in 


ft 


T. 


If  ,  M  PlL  St  IM. 

In  MkMBii,  it  ia  hold  thai  a  c^f  la 
not  liaUo  Ibr  an  iaiurj  to  a  paHor  in 
awed  ly  tho  nmllfiiii  of  a 
In  UaaUag:  Bhmkr.Oig 
^KmuuM,HMa.lVL  ThoearijNoir 
Toric  eaeea  are  follovody  and  I>joai 
pari  T»  Dkkf  denied.  Tiiie  la  a  eingn- 
lar  inataneo  of  tho  inabO^f  of  a  Gpvrt 
to  rleoahoro  prooedeni 
oeao  npen  prineiplo;  Ibr  tho 
that  H  dooi  noi»  i^on  osaniLNM.»., 
dnd  tho  oeao  eited  In  anppert  ef 
tho  deeiakin  iwdwaneii  **iipen  all 
fMin"  with  tho  '«^«^«*>  eaeo,  and, 
therefM,  koMidlatelj  naohea  the 
oonolniion  that  tho  IwHioTFa  eaeo  li  d^ 
dded  witkont  anthorlty  to  enppert  it. 
See  tho  aoaaowhal  ak^jUardociekniof 
Barry  ▼.  Su  Lmdt,  17  Mo.  121,  hat 
Twe<ihiny  tho  eauM  nanlt.  In  thia 
•auM  State,  where  a  priTalo  eerpora- 
tion,  for  ite  own  preit  and  gain,  and 
with  tho  penyakM  of  tho  eitj,  dog  a 
trcnek  in  tho  atraet,  into  whlek  tho 
pkUntiff  Ml  and  k^nnd  hkHoU;  tho 
eitj  waa  held  Uablo,  beoanao  it  al- 
lowed tho  itieola  to  be  need  foraprl- 
rale  onterprlao:  Rmmtt  t.  OohmMa^ 
741lo.dM.  See  #U  T.  a.  £mm,  71 
Id.  52.  . 

In  Penn^jiTanla,  vndor  like  eir- 
cnmetanoea,  tho  oHy  waa  held  not  lia> 


Bmm^  ^ 

112Id.S84. 


lOSPkSta; 


it  thedaty 


efbk 
lniiipek.bk 
r,  H  waa  held,  WW  net  ItaMtkr 
Ida  Mgleet,  wkvehj  a  trntelkr  wm 
li^nnd:  Qwly  H  T  ii  i  i  ^diw 
▼.  £)yMfi,Mlfd.m;»rf 
IntendoBt:  BbratyT.  CSrf  ^ 
98  Man  670;  a  iar?ejw: 
HoffT.  7Mi  ^  ITwdfllw,  SI  H.  H. 
436 ;  W^Um  w.  yiiiiiyiiiiy,  1  Alka, 
101.  When  tho  eitj,  bj  aletat^  WM 
ipoUed  to  lot  tho  oontiaet  to  the 
bidder,  H  waa  heU,  kr  tbet 
not  liable:  JbeMfT.SnAee- 
6CaL628. 
ThoSapreoM  Oonrt  of  the  UaM 
8t«t«  hare  laid  down  the  rak,  that 


or  created  in  tko  alreot  li  pnie^  bi- 
lateral to  tko  woA  to  bo  dene,  aad  k 

eating  tko  nanlt  of  Am  wieegtal 
aoti  of  tko  oontraotor  or  kk  werfcMO, 
tko  rule  ia  tkat  tko  emptoyet  k  art 
UaUo :  hat  wken  tko  obitraetioa  w 
doCBOt  whk^  oeeaaioned  Ike  lajaiy 
naalta  dinotlj  from  tko  aole  whieb 
tko  oontraotor  agnea  and  k  la- 
tkoriiod  to  do,  the  pereon  who  «■- 
plo/a  the  oontraotor  and  aathoriM 
kim  todo  thoeo  aoti  ia  oqnaUjr  UeUe 
to  the  ii^arod  partj :  JkUoM  ▼.  Ckf 
VCftieo^,  4  WaU.  657 ;  Ckf  ^  Oi- 
flo^  ▼.  iZoUoM,  2  Blaek.  418 ;  •.  c  S 
AHBniGAa  Law  Raooina,  59.  Ikk 
role,  and  aknoat  tho  la^iuige  it  k 
ooooked  in,  kaa  been  adopted  If 
Jndgo  DuMNi,  aa  tko  hotter  and  latw 
mle:  2  Dill.  Mnnkdp.  Corp.  (  1030- 
It  ienoenoarilj  liadted  or  wodi6edfe7 
another  mlo,  that  if  a  nan  emp^j 
another  to  do  a  pjeee  of  work,  iatria- 
eloallj  dangerooa,  howorer  akUfnUj 
performed,  he  la  regarded  aa  the  an- 
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fhor  of  the  miichlef  ntolting  ttom  it : 
Id.  §  lOaO.  8m  Sa9mmmk  t.  WaUk^, 
49  0A.316;  IFr^  ▼. ^oOmfc,  52 M. 

H.  lao. 

Is  not  blasting  in  a  pabUo  strsei  in- 
triosloaUj  dangerous  t  Doss  not  n 
iiabiiitjr  for  an  i^jorj  oansed  thsrobj 
fkll  within  the  rnle  holding  one  liable 
who  has  authorised  the  perfonnanoe 
of  work  intrinsicallj  dangerous  f  If 
a  oorporation  oontraots  for  the  oon- 
struction  of  sewers  in  its  streets,  it 
authorises  the  usage  of  all  means  ne- 
eessarjtooonsiruotthem;  and  if  rock 
requiring  blasting  is  met  with,  it  im- 
pliedl  J  aaihoriies  the  use  of  the  blast. 
As  a  test  of  this  qnestlon,  does  an j 
one  suppose  the  dtj,  after  it  had  lei 
the  oontrsflt,  could  enjoin  the  use  of 

f    Not   unless   it 


had  proridedy  in  the  eontraet,  against 
its. use.  If  thedtjr,  before  letting  the 
contraei,  did  not  know  that  blaating 
would  be  necessary,  it  ought  to  haT« 
known  it,  and  cannot  plead  ignorance 
whero  ignorance  amounts  to  n^- 
ligenos. 

Bui  without  insisting  upon  this 
?iew  of  the  question,  it  seems  that  the 
groud  of  liabilit J  is  amplj  sustained 
bjthe  proposition  anounced  in  £»> 
gamipmi  t.  IHek^  thai  a  oitj  owes  a 
dutj  to  the  public  to  keep  its  streets 
In  a  safo  condition  for  public  traTcl, 
which  cannoi  be  contracted  awajr,  nor 
derolved  upon  another,  so  aa  to  erade 
pecuniary  liabilitj. 

W.  W.  Tboutov. 

CntwfoidsTllle,  Ind* 


UhUed  States  Ciretdt  Court,  District  of  New  Jersey. 

ffrOCKTON,  ATTT.-QBN.  OF  NEW  JBH8BT,  v.  BALTDfORB  k  N.  T. 

R.  R.  00. 

There  is  nothing  in  the  Constitution  to  prerent  Congress  from  enabling 
State  corporations  to  carry  out  the  powers  of  Congress,  without  interference  by 
the  States. 

The  power  of  Congress  **  to  regulate  commerce,**  is  supreme  orer  the  whole 
subject,  and  Is  unembarrassed  and  unimpeded  by  State  lines  or  State  laws. 

The  powers  of  the  United  States  are  to  be  found  only  in  the  Constitution  of 
the  United  States,  and  are  not  conferred  by  the  consent  of  the  States,  from 
time  to  time,  however  much  such  consent  may  focilitate  the  execution  of  those 
powers. 

Congress  may  authorise  the  erection  of  a  bridge,  which  is  a  part  of  the 
means  of  inter-state  communication  though  a  State  may  have  forbidden  such 
erection. 

The  United  States  may  acquire  the  use  of  land  lying  In  or  belonging  to  a 
State  without  a  cession  of  Jurisdiction  by  the  State,  and  without  the  consent 
of  the  State.  In  such  case,  there  is  concurrent  Jurisdiction  In  the  National 
and  State  Courts. 

The  shore  and  land  under  the  water  of  naTigable  streams  and  waters  are 
held  by  the  States,  tn  trusty  for  the  public  uses  of  navigation  and  fishery,  and 
the  erection  thereon  of  wharves,  piers,  light-houses,  beacons,  and  other  fooil- 
ities  of  navigation  and  commerce. 

Uses  of  navigation  and  commerce  are  paramount  to  those  of  public  fishery. 
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LnMMATimi  filed  in  the  Oonit  of  Ghanoeiy  of  Kmr  Jofwy, 
to  restimaa  the  erection  of  the  jiietB  d[  m  bridge  opoo  lands 
belonging  to  the  State,  and  Ijing  between  high  and  low  wa- 
ter-maric  of  a  navigahie  atream;  canee  removed  to  the  United 
Btatea  CSrcnit  Oooit  of  the  Diatiiot,  hj  the  defiwdanl%  who 
were  dtiaene  of  another  State. 

John  P.  Sioekon^  attj.-gen..  Barker  Oummare  and  CMUmdi 
BoBrher^  for  informant. 

ji.  Q.  £au6ey  and  IT.  W.  JeKforfmi^ 

BraUiBT,  J.  This  caae  was  commeneed  hj  information 
filed  bj  the  attorney-general  of  New  Jersey,  in  the  Ooort  of 
Chancery  of  that  State,  praying  for  an  injunction  to  restrain 
the  defendants  from  erecting  a  bridge  across  Arthar>kill, 
between  New  Jersey  and  Staten  Island,  in  the  State  of  New 
York,  apon  the  lands  of  the  State  ritnate  on  the  shore,  and 
nnder  the  waters  of  said  kilL  The  chancellor  granted  a  pre- 
liminary iignnction  upon  the  bill  and  affidavits.  The  def^md- 
ants  have  removed  the  case  to  this  Coart,  as  one  arising 
nnder  the  Gonstitnticm  and  laws  of  the  United  States,  and 
have  filed  an  answer.  Motion  was  then  made  to  dissolve  the 
injunction,  bat,  after  argument,  the  parties  stipulated  to  sub- 
mit the  case  as  upon  final  hearing,  on  bill  and  answer.  There 
are  no  controverted  fiicts  in  the  case. 

The  Staten  Island  Rapid  Transit  Railroad  Company,  a 
corporation  of  New  York,  one  of  the  defendants,  claims  the 
right  to  build  the  bridge  in  question,  and  to  occupy  the  land 
nnder  water  necessary  for  the  support  of  its  piers,  under  an 
Act  of  Congress,  approved  June  16, 1886,  entided  "An  Act 
to  authorize  the  construction  of  a  bridge  across  the  Staten 
Island  Sound,  known  as  ^Arthur-kill,'  and  to  establish  the 
same  as  a  post-road.'*    This  Act  declares : — 

<<8eotum  1.  Thai  U  ihaU  be  UwM  for  the  SUten  Island  Bafiid  TnuMtt 
Compaajy  a  oorparatJon  exisU«g  nnder  the  laws  of  the  State  of  New  York,  and 
the  Baltimore  k  New  York  Railroad  Companj,  a  oorporation  ezftting  nnder 
the  laws  of  the  State  of  New  ivwej,  or  either  of  aaid  oompaniea,  to  hoild  and 
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maintain  a  bridge  aoroM  tha  Btatan  laland  Soand,  or  Arihor-kill,  from  New 
JerMj  to  Riohmond  Countj,  New  York,  for  the  iiaauge  of  railroad  traina,  en- 
gines, and  can  thereon,  and  to  lay  on  and  over  said  bridge,  railwajr  tracks  for 
the  more  perfoot  oonnection  of  any  railroada  that  are  or  shall  be  oonstructed 
to  the  said  sonnd  at  or  opposite  said  point ;  and  in  eaae  of  any  litigation  oon- 
oerning  any  alleged  obstruction  to  the  tuM  navigation  of  said  sound,  on 
aooount  of  said  bridge,  the  cause  may  be  tried  before  the  Circuit  Court  of  the 
United  States  of  either  of  aald  States  in  which  any  portion  of  said  obstruction  or 
bridge  touches,  and  that  all  railway  companies  desiring  to  use  the  said  bridge 
shall  have  and  be  entitled  to  equal  rights  and  privileges  in  the  passage  over 
the  same,  and  in  the  use  of  the  machinery  and  fixtures  thereof,  and  of  all  tlie 
approaches  thereto,  for  a  reasonable  compensation,  to  be  paid  to  the  owners  of 
said  bridge  under  and  upon  such  terms  and  conditions  as  shall  be  prescribed 
by  the  Secretaiy  of  War,  upon  hearing  the  allegations  and  proofs  of  the 
parties,  in  case  they  shall  not  agree. 

"  Sec.  2.  That  said  bridge  shall  be  constructed  as  a  pivot  drawbridge,  with 
a  draw  over  the  main  channel  of  the  sound  at  an  accessible  and  navigable 
point,  and  with  spans  of  not  less  than  two  hundred  feet  In  length  in  the  dear, 
on  each  side  of  the  central  or  pivot  pier  of  the  draw  ;  and  said  spans  shall  not 
be  less  than  thirty-two  feet  above  mean  low  water-mark,  measuring  to  the 
lowest  member  of  the  bridge  superstructure ;  and  provided,  also,  that  said 
draw  shall  be  opened  promptly,  upon  signal,  except  when  trains  are  passing 
over  the  said  bridge,  for  the  passage  of  boats  whose  construction  shall  not  be 
such  as  to  admit  of  their  paasSf^e  under  the  draw  of  the  said  bridge  when 
dosed ;  but  in  no  case  shall  unnecessary  delay  occur  In  opening  the  said  draw 
after  the  passage  of  trains  ;  and  the  said  company  or  corporation  shall  main- 
tain, at  its  own  expense,  from  sunset  to  sunrise,  such  lights  or  other  slgnala 
on  said  bridge  as  the  liglit-hoiise  lioard  shall  prescribe. 

"  Sec.  3.  That  any  bridge  constructed  under  this  Act,  and  according  to  its 
limitations,  stiall  be  a  lawful  structure,  and  shall  be  recognised  and  known  aa 
a  post*route,  upon  which,  aldo,  no  higher  diarge  shall  be  made  for  the  trans- 
mission over  the  same  of  the  mails,  the  troops,  and  the  munitions  of  war  of  the 
United  States,  than  the  rate  per  mile  paid  for  their  transportation  over  the 
railroads  or  public  highways  leading  to  said  bridge ;  and  the  United  States 
shall  have  tlie  right  of  way  for  postal  telegraph  purposes,  across  said  bridge. 

"  Sec.  4.  Tliat  the  plan  and  location  of  said  bridge,  with  a  detailed  map  of 
the  sound  at  the  proposed  site  of  the  bridge,  and  near  thereto,  exhibiting  the 
depths  and  currents,  shall  be  submitted  to  the  Secretary  of  War  for  his  ap- 
proval, and,  until  he  approves  the  plan  and  location  of  said  bridge,  it  shall 
not  be  built ;  but,  upon  the  approval  of  said  plan  by  the  Secretary  of  War,  the 
said  companies,  or  either  of  them,  may  proceed  to  the  erection  of  said  bridge 
in  conformity  with  said  approved  plan  ;  and  should  any  change  be  made  In 
the  plan  of  said  bridge  during  the  progress  of  the  work  thereon,  such  change 
shall  be  8ub)eot  likewise  to  the  approval  of  the  Secretary  of  War.  If  the  Sec- 
retary of  War  shall  at  any  time  deem  any  change  or  alteration  necessary  in  the 
said  bridge,  so  that  the  same  shall  not  obstruct  navigation,  or  if  he  shall  think 
the  removal  of  the  whole  strncture  necessary,  the  alteration  so  required,  or  the 
removal  of  the  whole  structure,  shall  be  made  at  the  expense  of  the  parties 
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owniDg  Mid  Mdfe.  And  if  said  Mdge  thaU  not  be  iaitlMd  withis  two  jwn 
from  the  pusage  of  Uiia  Act,  the  ri^U  and  piiTilegee  herebj  granted  ahall 
determiiie  aadoeaie. 

"See.  5.  Thai  the  right  to  alter,  aMaad,  er  repeal  this  Aet  is  here^  as- 
presslj  reserved.** 


The  said  Staten  IglaDd  Bapid  Transit  Bailroad  Company 
propoees  to  bnild  a  bridge  acrosB  Arthar-kiU,  nnder  and  in 
conformity  with  this  Act,  to  connect  its  own  road  on  Staten 
Island  with  another  railroad  through  and  across  the  State  of 
New  Jersey,  for  the  purpose  of  inter-state  transportation ; 
and,  in  porsaanoe  of  that  design,  has  adopted  a  site  for  the 
location  of  the  bridge,  from  a  certain  point  in  the  city  of 
Elizabeth  to  Staten  Island ;  and  has  caused  the  plan  and  lo- 
cation of  said  bridge,  with  a  detailed  map  of  the  sound  at  and 
near  the  same  (as  required  by  the  Act),  to  be  submitted  to  the 
Secretary  of  War,  who  has  approved  the  same. 

The  company,  by  its  engineer  and  contractors  (who  are 
made  co-defeudants  in  the  case),  proceeded  to  make  prepara- 
tions for  laying  the  piers  and  erecting  the  bridge,  according 
to  the  plan  thus  approved.  Thereupon  the  attorney-general  of 
New  Jersey,  deeming  the  property  rights  and  sovereignty  of 
the  State  in  danger  of  violation  from  the  erection  of  the  pro- 
posed bridge,  filed  the  present  information  to  prevent  it 
'  The  information  states  the  ordinary  doctrine  that  the  State 
is  owner  of  the  shore  and  land  under  water  of  all  navigable 
streams  and  arms  of  the  sea  within  its  borders;  that  this 
ownership  was  a  part  of  the  Jura  regalia  of  the  king  of  Great 
Britain,  by  virtue'of  which  he  was  seised  and  possessed  of  an 
estate  in  fee-simple  absolute  in  said  lands ;  and  that,  at  the 
Bevolution,  this  State,  in  its  sovereign  capacity,  succeeded  to 
the  rights  of  the  crown,  and  that  this  right  of  supreme  do- 
minion had  never  been  ceded  or  surrendered  to  the  United 
States;  and  that,  without  such  cession  or  surrender,  the 
United  States  could  not  take  possession  of  said  lands,  or 
authorize  other  parties  to  do  so,  except  by  making  compensa- 
tion therefor,  as  provided  in  the  fifth  Amendment  to  the  Con- 
stitution ;  and  that,  at  the  place  of  location  of  the  proposed 
bridge,*  their  ownership  of  the  soil,  on  the  part  of  the  State, 
extended  from  ordinary  high  water-mark  to  the  centre  line 
of  the  sound,  being  the  boundary  line  between  New  Jersey 
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mnd  New  York,  as  settled  by  agreement  in  1888,  and  con- 
firmed by  Act  of  CongroBB,  June  28, 1884 

The  information  further  states  that  this  ownership  on  the 
part  of  the  State  has  been  practically  exercised  by  it  for  more 
than  a  century  past,  by  r^alating  the  enjoyment  and  dispo- 
sition of  the  lauds  under  the  navigable  waters  within  its 
limits,  passing  laws  for  the  preservation  and  protection  of  the 
oyster  fisheries  therein,  and  authorizing  the  construction  of 
wharves,  with  solid  filling,  to  certain  prescribed  limits  be- 
yond low  water-mark,  and  that  for  these  privileges  the 
grantees  are  required  to  pay,  and  have  paid  a  certain  compen- 
sation to  the  State.  It  is  contended  by  the  informant  that 
the  Act  of  Congress  cannot  be  construed  as  intending  to  give 
any  authority  to  take  any  portion  of  said  lands  without  com- 
pensation ;  that  said  Act  must  be  construed  as  a  mere  license 
or  permission  to  erect  the  proposed  bridge,  so  far  as  Congress, 
the  conservator  of  navigation,  is  concerned,  leaving  the  com- 
panies to  obtain  from  the  State  the  usual  authority  to  build 
the  bridge  on  the  territory  and  lands  of  the  State ;  but  that 
if  the  Act  should  be  construed  as  giving  authority  to  erect 
the  bridge  without  the  consent  of  the  State,  and  without  com- 
pensation for  taking  its  lands  therefor,  then  it  is  a  violative 
of  the  Constitution  of  the  United  States,  not  only  for  author- 
izing the  lands  of  the  State  to  be  taken  without  compensa- 
tion, but  for  enlarging  the  powers  of  a  corporation  created  by 
the  State  itself  (if  the  bridge  should  be  built  bj  the  Baltimore 
and  New  York  Railroad  Company),  and  authorizing  it  to  do 
w'hat,  by  its  own  charter  and  other  laws  of  the  State,  it  is 
prohibited  from  doing. 

The  information  further  contends  that  the  other  corpora- 
tion defendant,  the  Staten  Island  Rapid  Transit  Company,  is 
not  a  corporation  of  New  Jersey,  and  has  no  authority  from 
the  State  to  exercise  any  corporate  franchises  therein,  and 
cannot  lawfully  do  so,  except  by  the  comity  of  the  State, 
which  has  not  been  accorded  to  it ;  that,  instead  of  any  such 
comity  having  been  exercised,  the  said  company  is  expressly  pro- 
hibited from  exercising  any  such  powers  or  franchises  as  that  of 
building  said  bridge  by  an  Act  of  the  Legislature  of  New 
Jersey,  passed  April  6, 1886,  which  prohibits  any  person  or 
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oorpoimtioii  from  erecting  mnj  bridge,  Tiadoct,  or  fijMd  ttmo- 
tore  over  or  in  any  part  of  the  navigable  waters  where  the 
tide  ebbe  and  flows,  and  separating  aaid  Slate  firom  other 
States,  without  permisiion  of  the  Legislators  of  New  Jersey 
first  given  bj  statute  for  thai  piirpoae,  and  that  no  aodi  per- 
miasioQ  has  ever  been  asked  or  given. 

The  answer  of  the  drfisidanla  does  not  advance  any  material 
new  fiicts,  except  to  state  thai  the  Baltimore  and  New  York 
Bailroad  Company  has  nothing  to  do  with  the  pnqiwsed 
building  of  the  bridge,  and  that  the  Staten  Island  Bi^id 
Transit  Bailroad  Company  proposes  to  build  it  as  a  connect- 
ing link  in  a  line  of  railroad  extending  from  the  Bay  of  New 
York  acrofls  the  soil  of  the  States  of  New  York,  New  Jersey, 
Pennsylvania,  and  other  States  as  an  instrument  of  comnmnoe 
among  the  Statee,  and  claims  the  right  to  do  sounder  the  Act 
of  Congress  before  recited. 

The  first  qaestion  to  be  examined  b  the  true  construction 
of  the  Act  of  Congress  on  whidi  the  case  arises — the  inform- 
ant contending  that  it  is  merely  permissory  in  its  character ; 
and  the  defendants,  that  it  gives  authority  and  power  to  build 
a  bridge,  without  reference  to  any  authority  from  the  State. 
This  question  need  not  detain  us  long.  The  words  of  the 
Act  are  broad  enough  to  confer  the  authority,  if  Congress  has 
power  to  confer  it.  The  language  is :  ^  It  shall  be  lawful  for 
the  Staten  Island  Rapid  Transit  Bailroad  Company,"  etc,  ^  to 
build  and  maintain  a  bridge  across  the  Staten  Island  Sound,  or 
Artbur-kilL  ^  This  is  the  ordinary  language  used  for  con- 
ferring authority.  Had  the  State  L^ialature  passed  a  law  in 
these  terms,  there  could  not  be  a  doubt  of  its  sufficiency  to 
give  authority.  And  there  are  expressions  in  the  Act  which 
imply  that  plenary  authority  was  intended  to  be  given.  The 
minute  directions  laid  down  as  to  the  manner  of  construction, 
and  use  of  the  bridge  imply  this.  The  third  section  declares 
^  that  any  bridge  eanstruded  under  this  AdL^  and  according  to 
\U  limitations,  shall  be  a  lawful  structure,"  etc. ;  implying 
tLat  the  construction  of  the  bridge,  when  built,  would  be 
miller  the  Act  If  Congress  had  no  power  to  authorize  the 
construction  of  the  bridge,  independent  of  State  legislation, 
the  Act  would,  of  course,  be  properly  construed  aspermissory 
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in  its  eharacter,  ancillary  to^  or  oonfinnatory  of^  State  legisla- 
tion which  might  be  adopted  for  the  purpose  of  authorizing 
such  a  bridge.  In  other  words,  the  Act,  within  the  scope  of 
its  terms,  may  have  such  eflect  given  to  it  as  comports  with 
the  power  of  the  l^islative  body  which  enacted  it ;  just  as  a 
deed  of  conveyance  may  operate  as  a  grant,  a  bai^ptin  and  sale, 
a  release,  or  a  confirmation,  according  to  the  interest  of  the 
grantor  on  the  one  hand,  and  of  the  grantee  on  the  other. 
The  true  construction  of  the  Act,  therefore,  depends  on  the 
power  of  Congress,  which  will  be  examined  hereafter. 

Another  question  of  a  preliminary  character  relates  to  the 
capacity  and  right  of  the  defendant,  the  Staten  Island  Rapid 
Transit  Railroad  Company,  to  perform  any  acts  and  transact 
any  business  as  a  corporation  in  New  Jersey.  It  is  aq^ed 
that  corporations,  as  such,  have  no  legal  existence  outside  of 
the  State  by  whose  laws  they  are  created,  and  cannot  transact 
business  in  another  State  except  by  the  comity  of  its  laws, 
which  are  not  accorded  in  the  present  case.  This  doctrine  is 
subject  to  much  qualification.  The  habits  of  business  have  so 
changed  since  the  decision  in  the  case  of  Bank  oj  Augusta  v. 
EarU^  IS  Pet  519,  and  corporate  organizations  have  been 
found  so  convenient,  especially  as  avoiding  a  dissolution  at 
every  change  of  membership,  that  a  large  part  of  the  business 
of  the  country  has  come  to  be  transacted  by  their  instrumen- 
tality ;  while  their  most  objectionable  feature,  the  non-liabil- 
ity of  corporators,  has  in  most  instances  been  abrogated  in 
whole  or  in  part ;  and  to  deny  their  admission  from  one  State 
to  another  in  ordinary  cases,  at  the  present  day,  would  go  far 
to  neutralize  that  provision  in  the  fourth  Article  of  the  Con- 
stitution which  secures  to  the  citizens  of  one  State  all  the 
privileges  and  immunities  of  citizens  in  another,and  that  pro- 
vision of  the  fourteenth  Amendment  which  secures  to  all  per- 
sons the  equal  protection  of  the  laws.  So  strongly  is  this  felt 
that,  in  the  recent  case  of  &nto  dara  Co.  v.  Southern  Pac.  Ii.B. 
C%>.,  118  U.  8.  894, 896,  the  doctrine  that  corporations  are  not 
citizens  or  persons,  within  the  protective  language  of  the 
Constitution,  was  unanimously  disapproved,  and  theCourt  ex- 
pressly held  that  they  are  entitled,  as  well  as  individuals  to 
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the  equal  protection  of  the  laws,  under  the  fonrteenth  .Amend' 
ment  of  the  Ckmatitntion. 

It  is  andoobtedly  jnet  and  proper  that  foreign  coipomtioBi 
shoald  be  snbject  to  the  police  r^ulationa  of  the  State,  and 
shoald  have,  if  reqnired,  an  agent  in  the  State  to  accept  aer- 
▼ioe  of  procesB  when  eoed  for  acts  done  or  contracta  made 
therein.  In  reference  to  eome  branchea  of  boainen,  like  those 
of  banking  and  insurance,  which  affect  the  people  at  lance, 
they  may  also  be  subject  to  more  stringent  rq^Iationa  for  the 
security  of  the  public,  and  may  be  even  prohibited  from  poi^ 
suing  them  except  upon  sudi  terms  and  oonditiuna,  not  nnhiw* 
ful  in  themselves,  as  the  State  chooses  to  impose.  But  in  the 
pursuit  of  business  authorized  by  the  government  erf  the 
United  States,  and  under  its  protection,  the  corporationa  of 
other  States  cannot  be  prohibited  or  obstructed  by  any  Stale^ 
If  Congress  should  employ  a  corporation  of  abip-buildera 
to  construct  a  man-of-war,  they  would  have  the  right 
to  purchase  the  necessary  timber  uid  iron  in  any  State  of  the 
Union.  And,  in  carrying  on  foreign  and  interstate  commerce, 
corporations,  equally  with  individuals,  are  within  the  protec- 
tion of  the  commercial  power  of  Ckmgress,  and  cannot  be 
molested  in  another  State,  by  State  burdens  or  impedimenta. 
This  was  held  and  decided  in  the  case  of  Gloucester  Ferry  Co. 
V.  P^Tksylvania^  114  U.  S.  904,  and  affirmed  in  the  recent  case 
of  Philadelphia  8.  8.  Go.  v.  F^nsyfmnia^  122  U.  &  826 ;  and 
although  the  decision  in  BoluI  v.  Virginia^  8  WalL  168, 
conformed  to  the  doctrine  of  Augusia  Bank  v.  EarUy  the  fol- 
lowing striking  language  was  used  by  the  Court,  to  wit : 

"At  tlM  HUM  of  the  formation  of  the  GonstitQtioii,  a  Urge  part  oC  the  oob- 
meroe  of  the  world  waa  carried  on  hj  oorporatioiia.  The  Beat  India  Ooo^apj, 
the  Hndaon't  Baj  Gompaaj,  the  Hamlmrgh  Companj,  the  Lerant  Ooo^apj, 
and  the  Virginia  Conpai^,  maj  be  named  among  the  manj  corporationa  then 
In  exiatenoe,  which  aoqoired,  from  the  extent  of  their  operations,  oelebrlty 
thronghout  the  commerdal  world.  This  state  of  fsota  fnrlnda  the  snppoaitiaB 
that  it  was  intended,  in  the  grant  of  power  to  Congresa,  to  axdade  from  lis 
control  the  commerce  of  corpcratiooa.  The  language  of  the  grant  makes  ne 
reference  to  the  instmmentalitj  \j  which  commerce  maj  be  carried  on ;  it  is 
general,  and  indndes  alike  commerce  hj  indlTiduals,  partnerships,  aasoda- 
tions,  and  corporations." 

We  may  &irly  supplement  this  language  by  adding,  that, 
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when  the  Constitution  was  adopted,  it  could  not  have  been 
supposed  that  the  r^ulations  of  commerce  to  be  made  by 
Congress,  might  be  of  no  avail  to  commercial  corporations, 
or,  at  least,  might  be  rendered  nugatory  with  r^ard  to  them, 
in  consequence  of  State  restrictions  upon  their  power  to  act 
as  corporations  in  any  other  State  than  that  of  their  origin. 

At  all  events,  if  Congress,  in  the  execution  of  its  powers, 
chouses  to  employ  the  intervention  of  a  proper  corporation, 
whether  of  the  State,  or  out  of  the  State,  we  see  no  reason 
why  it  should  not  do  so.  There  is  nothing  in  the  Constitu- 
tion to  prevent  it  from  making  contracts  with  or  conferring 
powers  upon  State  corporations  for  carrying  out  its  own 
legitimate  purposes.  What  right  of  the  State  would  be  in- 
vaded T  The  corporation  thus  employed,  or  empowered,  in 
executing  the  will  of  Congress,  could  do  nothing  which  the 
State  could  rightfully  oppose  or  object  to.  It  may  be  added 
that  no  State  corporation  more  suitable  than  the  defendant 
could  be  empowered  to  build  the  bridge  in  question  in  this 
case,  since  one-half  of  the  bridge  is  in  the  State  of  New  York, 
and  the  railroad  of  the  defendant  is  to  connect  with  it  on  the 
New  York  side. 

In  our  judgment,  if  Congress  itself  has  the  power  to  con- 
struct a  bridge  across  a  navigable  stream  for  the  furtherance 
of  commerce  among  the  States,  it  may  authorize  the  same  to 
be  done  by  agents,  whether  individuals  or  a  corporation 
created  by  itself,  or  a  State  corporation  already  existing  and 
concenied  in  the  enterprise.  The  objection  that  Congress 
cannot  confer  powers  on  a  State  corporation  is  untenable.  It 
has  used  their  agency  for  carrying  on  its  own  purposes  from 
an  early  period.  It  adopted  as  post-roads  the  turnpikes  be- 
longing to  the  various  turnpike  corporations  of  the  country, 
as  far  back  as  such  corporations  were  known,  and  subjected 
them  to  burdens,  and  accorded  to  them  privileges,  arising  out 
of  that  relation.  It  continued  the  same  system  with  regard 
to  canals  and  railroads,  when  these  modes  of  transportation 
came  into  existence.  Nearly  half  a  century  ago  it  constituted 
every  railroad  built,  or  to  be  built,  in  the  United  States,  a 
post-road.  This,  of  course,  involved  duties,  and  conferred 
privileges  and  powers,  not  contained  in  their  original  charter. 


784  STOCKTON  0.  BALTIMORB  ft  N.  T.  R.  R.  00. 

In  1866  CoogreBS  authorised  every  tteam  railroad  company 
in  the  United  States  to  carry  paesengerB  and  goods  on  their 
way  from  one  State  to  another,  and  to  receive  compensation 
thiHrefor,  and  to  connect  with  roads  of  other  States,  so  as  to 
form  continuous  lines  for  the  transportation  of  the  same  to 
the  place  of  destination.  The  powers  thus  conferred  were 
independent  of  the  powers  conferred  by  the  charter  of  any 
railroad  company.  Surely  these  acts  of  Congress  cannot  be 
condemned  as  unconstitutional  ezMtions  of  power. 

In  the  present  case,  the  corporate  capacity  of  the  Staten 
Island  Bapid  Transit  Bailroad  Company  is  admitted,  by 
making  it  a  defendant.  It  is  not  excluded  from  the  State  by 
any  want  of  comity  in  the  laws  of  the  State.  Its  alleged 
want  of  power  under  those  laws  to  build  the  bridge  in  qoes- 
tion,  does  not  arise  from  any  thing  peculiar  to  it  as  a  foreign 
corporation,  but  from  the  general  prohibition  of  the  State 
law  of  April  6, 1886,  which  is  applicable  to  all  persona  and 
corporations,  and  declares  ^  that  no  bridge,  viaduct,  or  fixed 
structure  shall  be  created  by  any  person  or  corporation,  over 
or  in  any  part  of  the  navigable  watersseparating  this  State  from 
other  States,  where  the  tide  ebbs  and  flows,  without  express 
permission  of  the  L^slature  of  this  State,  given  by  statutes 
for  that  purpose."  This  prohibition,  in  its  broadest  sense, 
inhibits  the  erection  of  such  a  bridge  as  is  described  therein, 
by  Congress  itself,  or  (which  is  the  same  thing)  by  any  person 
or  corporation  acting  under  the  authority  of  Congress,  and, 
of  course,  is  to  that  extent  void,  if  Congress  has  power  to 
erect  such  a  bridge.  But  if  it  is  not  to  be  taken  in  this  broad 
sense,  but  as  subject  to  the  condition  in  law,  of  being  inope- 
rative as  against  the  paramount  power  of  Congress,  then  the 
authority  of  the  defendant  is  unafiected  by  it,  inasmuch  as 
the  defendant  has  express  powet*  from  Congress  to  build  the 
bridge.  So  that  we  are  brought  back  to  the  question  of  the 
power  of  Congress  to  build  the  bridge,  and  whether  that 
power  is  independent  of  the  consent  and  concurrence  of  the 
State  government ;  and,  in  our  judgment,  this  question  must 
be  answered  in  the  affirmative. 

The  power  to  regulate  commerce  among  the  several  States 
is  given  by  the  Constitution  in  the  most  general  and  absolute 
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tenoB.  The  ^  power  to  regulate/'  as  applied  to  a  government, 
has  a  moat  extensive  application.    With  regard  to  commerce, 
it  has  been  expressly  held  that  it  is  not  confined  to  com- 
mercial transactions,  bat  extends  to  seamen,  ships,  navigation, 
and  the  appliances  and  fiM^ilities  of  commerce.     And  it  must 
extend  to  these,  or  it  cannot  embrace  the  whole  subject. 
Under  this  power  the  navigation  of  rivers  and  harbors  has 
been  opened  and  improved,  and  we  have  no  doabt  that  canals 
and  water-ways  may  be  opened  to  connect  navigable  bays, 
harbors,  and  rivers  with  each  other,  or  with  the  interior  of 
the  country.    Nor  have  we  any  doubt  that,  under  the  same 
power,  the  means  of  commercial  communication  by  land,  as 
well  as  by  water,  may  be  opened  up  by  Congress  between 
different  States,  whenever  it  shall  see  fit  to  do  so,  either  on 
fiiilure  of  the  States  to  provide  such  communication,  or  when- 
ever, in  the  opinion  of  Congress,  increased  facilities  of  com- 
munication ought  to  exist.    Hitherto,  it  is  true,  the  means 
of  commercial  communication  have  been  supplied,  either  by 
nature  in  the  navigable  waters  of  the  country,  or  by  the 
States  in  the  construction  of  roads,  canals,  and  rail  roads,  so 
that  the  functions  of  Congress  have  not  been  largely  called 
into  exercise  under  this  branch  of  its  jurisdiction  and  power, 
except  in  the  improvement  of  rivers  and  harbors,  and  the 
licensing  of  bridges  across  navigable  streams.    But  this  is  no 
proof  that  its  power  does  not  extend  to  the  whole  subject  in 
all  its  possible  requirements.    Indeed,  it  has  been  put  forth 
in  several  notable  instances,  which  stand  as  strong  arguments 
of  practical  construction  given  to  the  Constitution  by  the 
legislative  department  of  the  government.    The  Cumberland 
or  National  Road  is  one  instance  of  a  grand  thoroughfare 
projected  by  Congress,  extending  from  the  Potomac  to  the 
Mississippi.    After  being  nearly  completed  it  was  surrendered 
to  the  several  States  within  which  it  was  situate.    The  sys- 
tem of  Pacific  railroads  presents  several  instances  of  railroads 
constructed  through  or  into  several  States,  as  Iowa,  Kansas, 
and  California.    The  main  stem  of  the  Union  Pacific  com- 
mences at  Council  Blufis,  in  Iowa,  and  crosses  the  Missouri 
by  a  bridge  at  that  place,  erected  under  the  authority  of  Con- 
gress alone.     In  1862  a  bridge  was  authorized  by  Congress 
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to  be  constructed  acroM  the  Ohio  River  at  SteubeDvine,  be- 
tween the  States  of  Virginia  and  Ohio,  to  be  completed, 
maintained,  and  operated  bj  the  railroad  company  aathorized 
to  baild  it,  and  by  another  company  named,  ^^  any  thing  in 
any  law  or  laws  of  the  above-named  States  to  the  contrary 
notwithstanding.''    12  stat.  569. 

Still,  it  is  contended  that,  although  Congress  may  have 
power  to  construct  roads  and  other  means  of  communication 
between  the  States,  yet  this  can  only  be  done  with  the  con- 
currence and  consent  of  the  States  in  which  the  structures  are 
made.  If  this  is  so,  then  the  power  of  r^ulation  in  CSongreas 
is  not  supreme ;  it  depends  on  the  will  of  the  States.  We  do 
not  concur  in  this  view.  We  think  that  the  power  of  Con- 
gress is  supreme  over  the  whole  subject,  unimpeded  and  un- 
embarrassed by  State  lines  or  State  laws ;  that,  in  this  matter, 
the  country  is  one,  and  the  work  to  be  accomplished  is 
national ;  and  that  State  interests.  State  jealousies,  and  State 
prejudices  do  not  require  to  be  consulted.  In  matters  of 
foreign  and  inter-state  commerce  there  are  no  States. 

It  is  very  true,  that  in  some  cases  of  bridges  authorized  to 
be  erected,  and  other  things  authorized  to  be  done.  Congress 
may  have  required  that  the  consent  of  the  State  should  be 
first  obtained.  But  the  power  of  the  United  States  cannot 
depend  on  the  consent  of  the  States ;  it  is  only  to  be  found 
in  the  Constitution.  The  consent  of  a  State  may  sometimes 
facilitate  the  execution  of  a  power,  as  the  consent  to  the  use 
of  the  prisons,  court-houses,  and  other  public  buildings  of  the 
State ;  but  it  can  never  confer  power.  Particular  States  have 
sometimes  consented  to  the  employment  of  their  Courts  and 
judicial  machinery  by  the  officers  of  the  United  States  for 
condemning  land  for  public  purposes.  But,  if  the  United 
States  had  no  power  to  take  land  by  condemnation,  such  con- 
sent would  not  give  it  So  where,  in  any  case,  Congress  may 
have  authorized  the  construction  of  a  railroad  or  a  bridge 
upon  the  condition  of  obtaining  the  consent  of  the  State,  it  is 
clear  that  such  consent  was  not  required  for  the  purpose  of 
supplementing  the  power  of  Congress  to  authorize  the  struc- 
ture to  be  made,  but  rather  for  the  purpose  of  manifesting  a 
disposition  of  comity  and  good-will  towards  the  State.    For, 
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if  Congress  bad  not  the  power  to  authorize  the  structare, 
consent  ooald  not  give  it  All  those  cases,  therefore,  in  which 
Congress  has  given  sach  aathority,  ^  'hether  with  or  without 
the  consent  of  the  State,  are  precedents  for  affirming  the 
power  of  Congress.  They  are  all  instances  of  practical  con- 
struction of  the  Constitution  in  &vor  of  it 

The  most  strenuous  objection,  however,  to  the  exercise  of 
the  power  in  this  case,  and  in  the  manner  proposed,  is  based 
on  the  fact  that  the  piers  of  the  bridge  are  to  rest,  and  the 
bridge  is  to  stand,  on  land  which  belongs  to  the  State, 
and  that  no  compensation  is  proposed  to  be  made  for  the 
taking  thereof.  It  is  contended  that  if  the  land  of  the  State 
can  be  taken  at  all  (which  is  denied),  it  can,  at  most,  only  be 
taken,  like  other  private  property,  after  just  compensation 
has  been  made. 

IHrst^  it  is  denied  that  the  land  of  the  State  can  be  taken 
at  all  without  voluntary  cession,  or  consent  of  the  State  Leg- 
islature. If  this  be  so,  we  are  brought  back  to  the  dilemma 
of  requiring  the  consent  of  the  State  in  almost  every  case  of 
an  inter-state  line  of  communication  by  railroad,  for  hardly  a 
case  can  arise  in  which  some  property  belonging  to  a  State 
will  not  be  crossed.  It  will  always  be  so  at  the  passage  of  a 
navigable  stream.  This  shows  that  the  position  cannot  be 
sound,  for  it  brings  us  to  a  redvdio  ad  absurdum.  It  inters 
poses  an  e&ectual  barrier  to  the  execution  of  a  constitutional 
power  vested  in  Congress.  It  overlooks  the  fundamental 
principle  that  the  Constitution,  and  all  laws  made  in  pursu- 
ance thereof,  are  the  supreme  law  of  the  land ;  for,  if  the  con- 
sent of  a  State  is  necessary ,  such  State  may  always,  in  pursuit 
of  its  own  interests,  refuse  its  consent,  and  thus  thwart  the 
plain  objects  and  purposes  of  the  Constitution.  One  argu- 
ment for  the  position  is  that  no  part  of  the  territory  of  one 
sovereign  can  be  acquired  by  another  except  by  conquest  or 
cession  ;  and  therefore,  in  a  case  like  the  present,  where  con- 
quest is  out  of  the  question,  it  can  only  be  acquired  by  cession; 
and  this  conclusion  is  supposed  to  be  affirmed  and  provided 
for,  in  our  federal  system,  by  the  seventeenth  paragraph  of 
.section  8,  Art  L  Const,  which  gives  to  Congress  power  to 
exercise  exclusive  legislation  ^  over  all  places  purchased  by 
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the  oooaeDt  of  the  Legislatore  of  the  State  in  which  the  aune 
shall  be  for  the  erection  of  forts,  magasineB,  araenalB,  dodL- 
yaids,  and  other  oeedfal  buildinge."  It  is  argued  that  this 
18  the  only  constitutional  method  by  which  the  United  States 
goyemmeut  can  obtain  the  possession  of  lands  within  a  State, 
especially  of  lands  belonging  to  the  State. 

The  aigament,  however,  is  directed  to  the  acquisition  of 
territory,  with  exclusive  jurisdiction  over  the  same,  and  is 
entirriy  sound  in  that  TeganL  But  it  does  not  touch  the 
question  as  to  the  power  of  the  United  States  to  acquire  the 
mere  use  of  land  without  exclusive  jurisdiction  therein. 
Nearly  all  the  powers  of  government  are  exereised  over  ter- 
ritories in  which  the  United  and  the  several  States  have  con- 
current jurisdiction.  It  is  only  in  exceptional  cases  that  the 
United  States  desires  to  have  exclusive  jurisdiction,  and  a 
consequent  cession  of  territofy.  It  is  very  true  that  the  con- 
sent of  the  State  Le^slature  is  required  in  order  to  give  the 
United  States  this  exclusive  jurisdiction.  But  that  is  alL  It 
is  not  required  when  exclusive  jurisdiction  is  not  sought.  On 
tfae  contrary,  the  government,  if  it  sees  fit,  may  condemn 
land  for  its  purposes  without  the  consent  of  the  State.  Thus 
it  was  decided  by  the  Supreme  Court  in  the  case  of  Kohl  v. 
U.  S.,  91  U.  S.  867,  that  the  government  of  the  United  States 
may  exercise  the  right  of  eminent  domain  within  a  State,  for 
the  purpose  of  condemning  land  for  the  use  of  a  poetoffice 
building,  and  may,  for  this  purpose,  resort  to  its  own  courts. 
In  such  a  case,  'there  cannot  be  a  doubt  that  the  poet-office 
building  could  be  erected  and  used  by  the  government  with- 
out asking  the  consent  of  the  State  L^islature.  Such  con- 
sent would,  indeed,  be  necessary  to  vest  in  the  United  States 
exclusive  jurisdiction  over  the  poetoffice  building  and 
grounds ;  but  it  would  not  be  neoessafy  to  enable  the  govern- 
ment to  use  the  property  for  the  purposes  for  which  it  was 
acquired.  And  so  of  any  other  property  wanted  for  a  public 
purpose ;  the  consent  of  the  Legislature  is  not  necessary  to 
its  acquisition,  or  to  its  use ;  but  only  to  the  exclusion  of 
State  jurisdiction  over  the  place.  That  jurisdiction,  if  al- 
lowed to  remain,  will  extend  to  the  punishment  of  crimes 
committed  against  State  laws  therein,  and  to  the  service  of 
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State  process,  bat,  of  ooarae,  cannot  interfere  with  the  execn* 
tion  of  the  United  States  laws,  nor  with  the  performance,  by 
United  Stales  officers  and  agents,  of  the  duties  devolved  upon 
them. 

In  short,  cession  by  a  State  is  only  necessary  to  extinguish 
its  jurisdiction,  in  whole  or  in  part,  and  is  not  necessary  to 
the  use  of  land  by  the  United  States  for  public  purposes — 
subject,  like  all  lands  within  the  limits  of  the  Union,  to  the 
concurrent  jurisdiction  of  both  governments;  that  of  the 
United  States  being  supreme.  The  laws  of  the  latter  are  su- 
preme everywhere,  in  the  States  as  well  as  in  the  territories 
of  the  United  States ;  but  have  exdusive  force,  within  the 
States,  only  in  such  places  as  have  been  ceded  by  than. 

The  argument  based  upon  the  doctrine  that  the  States 
have  the  eminent  domain  or  highest  dominion  in  the  lands 
comprised  within  their  limits,  and  that  the  United  States 
have  no  dominion  in  such  lands,  cannot  avail  to  frustrate  the 
supremacy  given  by  the  Constitution  to  the  government  of 
the  United  States  in  all  matters  within  the  scope  of  its  sover- 
eignty. This  is  not  a  matter  of  words,  but  of  things.  If  it 
is  necessary  that  the  United  States  government  should  have 
an  eminent  domain  still  higher  than  that  of  the  State,  in 
order  that  it  may  fully  carry  out  the  objects  and  purposes  of 
the  Ck)nstitution,  then  it  has  it  Whatever  may  be  the  neces- 
sities or  conclusions  of  theoretical  law  as  to  eminent  domain 
or  anything  else,  it  must  be  received  as  a  postulate  of  the  Con- 
stitution that  the  government  of  the  United  States  is  invested 
with  full  and  complete  power  to  execute  and  carry  out  its 
purposes.  And  as  one  of  these  purposes  is  the  regulation  of 
commerce  among  the  several  States,  and  as  that  involves  the 
needs  and  ways  of  inter-communication,  it  follows  that  Con- 
gress may  provide  for  these  necessities,  whether  the  States 
cooperate  and  concur  therein,  or  not 

But,  aecondly^  it  is  contended  that  if  the  United  States  can 
constitutionally  take  the  land  of  the  State,  as  well  as  that  of 
the  citizen,  for  public  purposes,  without  consent,  it  can  only 
do  so  in  the  same  manner,  and  subject  to  the  same  condition, 
namely,  that  of  making  just  compensation.  It  is  urged  that 
the  language  of  the  fifth  Amendment  of  the  Constitution  is 
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applicable  to  the  caae,  and  is  imperaliTe.  Thb  language  is, 
^  Nor  shall  private.  jHroperty  be  taken  for  pablic  oae  without 
just  compensation."  It  is  insisted  that  the  propaty  of  the 
State  in  lands  under  its  navigable  waters  is  private  pnqpertjr, 
and  oomes  strictly  within  the  oonstitutional  provision.  It  is 
significantly  asked,  Oan  the  United  States  take  the  Stale4iouse 
at  Trenton,  and  the  surrounding  grounds  belonging  to  the 
State,  and  appropriate  them  to  the  purposes  of  a  railroad 
depot,  or  to  any  other  use  of  the  general  government,  with- 
out compensation  T  We  do  not  apprehend  that  the  decision 
of  the  present  case  involves  or  requires  a  serious  answer  to 
this  question.  The  cases  are  clearly  not  parall^L  The  char- 
acter of  the  title  or  ownership  by  which  the  State  holds  the 
State-house  is  quite  different  frran  that  by  which  it  holds  the 
land  under  the  navigable  waters  in  and  around  its  territory. 

The  information  rightly  states  that,  prior  to  the  Revolution, 
the  shore  and  lands  under  water  of  the  navigable  streams  and 
waters  of  the  province  of  New  Jersey  belonged  to  the  king 
of  Great  Britain  as  part  of  the  jura  regalia  of  the  crown,  and 
devolved  to  the  State  by  right  of  conquest 

The  information  does  not  state,  however,  what  is  equally 
true,  that,  after  the  conquest,  the  said  lands  were  held  by  the 
State,  as  they  were  by  the  king,  in  truai  for  the  public  uses 
of  navigation  and  fishery,  and  the  erection  thereon  of  wharves, 
piers,  light-houses,  beacons,  and  other  fiftcilities  of  navigation 
and  commerce.  Being  subject  to  this  trust,  they  were  puhliei 
Juris  ;  in  other  words,  they  were  held  for  the  use  of  the  people 
at  large.  It  is  true  that  to  utilize  the  fisheries,  especially 
those  of  shellfish,  it  was  necessary  to  parcel  them  out  to  par- 
ticular operators,  and  employ  the  rent  or  consideration  for  the 
benefit  of  the  whole  people ;  but  this  did  not  alter  the  char- 
acter of  the  title.  The  land  remained  subject  to  all  other 
public  uses  as  before,  especially  to  those  of  navigation  and 
commerce,  which  are  always  paramount  to  those  of  public 
fisheries.  It  is  also  true  that  portions  of  the  submerged 
shoals  and  flats,  which  really  interfered  with  navigation,  and 
could  better  subserve  the  purposes  of  commerce  by  being 
filled  up  and  reclaimed,  were  disposed  of  to  individuals  for 
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that  purpose.    But  neither  did  these  dispoeitiona  of  nselesB 
parts  aftect  the  character  of  the  title  to  the  remainder. 

Such  being  the  character  of  the  State's  ownership  of  the 
land  under  water — ^an  ownership  held,  not  for  the  purpose  of 
emolument,  but  for  public  use,  especially  the  public  use  of 
navigation  and  commerce — the  question  arises  whether  it  is 
a  kind  of  property  susceptible  of  pecuniary  compensation, 
within  the  meaning  of  the  Constitution.  The  fifth  Amend- 
ment provides  only  that  private  property  shall  not  be  taken 
without  compensation;  making  no  reference  to  public  pro- 
perty. But  if  the  phrase  may  have  an  application  broad 
enough  to  include  all  property  and  ownership,  the  question 
would  still  arise  whether  the  appropriation  of  a  few  square 
feet  of  the  river  bottom  to  the  foundation  of  a  bridge  which 
is  to  be  used  tor  the  transportation  of  an  extensive  commerce 
in  aid  and  relief  of  that  afforded  by  the  water-way,  is  at 
all  a  diversion  of  the  property  from  its  original  public  use. 
It  is  not  so  considered  when  sea-walls,  piers,  wing-dams,  and 
other  structures  are  erected  for  the  purpose  of  aiding  com- 
merce by  improving  and  preserving  the  navigation.  Why 
should  it  be  deemed  such  when  (without  injury  to  the  navi- 
gation) erections  are  made  for  the  purpose  of  aiding  and 
enlarging  commerce  beyond  the  capacity  of  the  navigable 
stream  itself,  and  of  all  the  navigable  waters  of  the  country  ? 
It  is  commerce,  and  not  navigation,  which  is  the  great  object 
of  constitutional  care. 

The  power  to  regulate  commerce  is  the  basis  of  the  power 
to  regulate  navigation,  and  navigable  waters  and  streams,  and 
these  are  so  coiiipletely  subject  to  the  control  of  Congress,  as 
subsidiary  to  commerce,  that  it  has  become  usual  to  call  the 
entire  navigable  waters  of  the  country  the  navigable  waters 
of  the  United  States.  It  matters  little  whether  the  United 
States  had  or  has  not  the  theoretical  ownership  and  dominion 
in  the  waters,  or  the  land  under  them ;  it  has,  what  is  more, 
the  regulation  and  control  of  them  for  the  purposes  of  com- 
merce. So  wide  and  extensive  is  the  operation  of  this  power 
that  no  State  can  place  any  obstruction  in  or  upon  any  navi- 
gable waters  against  the  will  of  Congress,  and  Congress  may 
summarily  remove  such  obstructions  at  its  pleasure.    And  all 


792 


STOCKTON  9.  BALTIMOU  4  N.  T.  E.  R.  00. 


this  pow«r  is  derived  from  the  power  ^  to  r^^late  commeroe." 
Is  this  power  stayed  when  it  oobmb  to  the  question  ci  erecting 
a  brid^  for  the  porposes  of  commeroe  across  a  navigabk 
stream?  We  think  not  We  think  that  the  power  to  rego- 
late  commeroe  between  the  States  extends,  not  only  to  the 
conteol  of  the  navigable  waters  oi  the  coontry,  and  the  lands 
Qnd«r  them,  for  the  purposes  of  navigation,  but  for  the  par- 
pose  of  erecting  piers,  bridges,  and  all  other  instmmentalities 
of  commeroe  which,  in  the  judgment  of  Gongress,  may  be 
necessary  or  expedient. 

Entertaining  these  views  with  regard  to  the  power  of  CSon- 
gress  over  the  whole  subject  of  the  r^ulation  of  commeroe 
among  the  several  States,  including  that  of  the  navigable 
waters  of  the  country^  and  the  lands  under  the  same,  as  sub- 
sidiary to  that  end,  we  have  no  hesitation  in  declaring  our 
opinion  to  be  that  the  authority  given  by  the  Act  of  June 
16, 1886,  to  build  the  bridge  in  question,  and,  for  that  pur- 
pose, to  erect  the  necessary  piers  of  such  bridge  upon  the 
lands  under  water  of  Arthur-kill,  is  valid  and  constitutional, 
and  does  not  injuriously  affect  any  property  or  other  rights 
of  the  State  of  New  Jersey.  This  conclusion  resolves  also  the 
other  questions  remaining  unanswered,  with  regard  to  the 
true  construction  of  the  Act,  and  the  capacity  of  the  defend- 
ant, the  Staten  Island  Bapid  Transit  Kailroad  Company,  to 
perform  the  acts  necessary  to  execute  the  authority  given  by 
Congress. 

The  information  is  dismissed,  with  costs,  and  the  injunc- 
tion heretofore  granted  is  dissolved. 


I.  The  ^^»gi'«h  dootrino  of  the  pri- 
Tate  ownerahip  of  the  crown,  below 
high  waier-mArk,  is  rerj  andeni,  and 
was,  no  donbl,  brought  to  thia  wanirj 
by  the  earl j  BngUsh  Mttlera :  StaU  t. 
SargeHt,  45  Conn.  358,  371  (1877). 

A  dootrine  which  made  the  pri?ilege 
of  erecting  wharves  and  docks  a  crown 
monopolj,  wsa  hardlj  suited  to  the 
condition  of  a  new  coontrj,  whose  in- 
habitants were  poor  and  whose  com- 
merce wsa  in  its  inCsncj.  Aocord- 
inglj,  we  And  that  the  strictness  of 


the  common  law  mle  wsa  earlj 
lazed,  in  the  older  BngUsh  settle- 
ments, in  IkTor  of  the*  intarssts  of 
navigation ;  and  to-daj,  in  nearlj  aU 
States  bordering  upon  or  inrinding 
tide  waters,  the  right  to  erect  docks 
and  wharres  below  the  high  water- 
mark, is  provided  for  hy  statatorj 
enactment  or  conceded  b/  custom. 

Probabl7  the  oldest  statute  on  the 
subject  is  the  Ordinance  of  1647,  some- 
times known  aa  the  Ordinance  of  1641, 
framed  by  the  Colony  of  Massachusetts 
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Baj.      This    well-known    enactment 
gmre  to  the  riparian  owners  upon  tide 
waters  title  to  the  tidal  flats  in  front 
of  his  land  to  low  water-mark,  or  to 
A  line  100  rods  from  high  water-mark, 
if  the  low  water-mark  was  ftirther  ont 
than  that  distance,  ezpresslj  subj^t, 
however,  to  the  pnblio  rights  of  nari- 
gation  and  fishing.    See  this  ordinanoo 
quoted  in   Commomptalik  ▼•  Algety  7 
Cosh.  (Msss.)  53,  67  (1851).    The  Or- 
dinance of  1647  was  enacted  for  the 
oolonj  of  Massachnsetts  onlj,  bnt  it 
was  extended  bj  the  courts  to  eTorj 
part  of  the  province  of  Massachusetts 
after  the  nnkm  of  the  colon  j  of  Massa- 
ohusetts    Baj   with    Plymouth    and 
Maine,  and  also  with  Nantucket  and 
Martha's  Vineyard :   Barker  ▼.  Batm^ 
13  Pick.  (Mass.)  255  (1832) ;  Commtm^ 
wmUk  r.  Alger,  7  Cush.  (Mass.)  53 
(1851).     The  ordinance  is   held  to 
bftve  given  the  riparian  owner  actual 
ownership  of  the  adjacent  flats,  and 
not  merelj  an  incorporeal  right  to 
whArf  out  over  them :  CommomomUkY, 
Algtr^mtpra.  The  riparian  owner  maj 
build  a  wharf  on  his  flats  or  otherwise 
inclose  them,  but  until  he  does  so,  the 
public  has  a  right  to  pass  over  them 
in  boats  and  vessels,  when  covered  \fj 
water :  Auatva  v.  GorCa-,  1  Mass.  231 
(1804) ;   WetUm  v.  Sampmm,  8  Cush. 
(Mass.)  347   (1851).     The   riparian 
owner  may  drive  stakes  in  his  flats 
for  the  express  purpose  of  preventing 
fishing  upon  them :  Looke  v.  Motley, 
2  Oraj,  265   (1854).    But  he  must 
not,  by  structures  erected  upon  his 
flats,  interfere  with  public  rights  of 
navigation:   Dtering  v.  Long  Wharf, 
25  Me.  51  (1845)  ;  Gerriek  v.  Phiprie- 
tori  <f  Utwm  Wharf,  26  Id.  384  (1847). 
The  legislature  has  power  to  define 
and  fix  the  public  right  of  navigation 
bj  establishing  wharf  lines,  beyond 
which  owners  of  flats  could  not  ex- 
tend their  wharves  or  docks:    Com- 
mmweahk  v.  Alger,  mtpra.    The  Ordi- 


nance of  1647  was  passed  in  favor  of 
navigation.  Speaking  of  the  ordi- 
nance, Pabsoxs,  C.  J.,  says  in  the 
ease  of  SUtrer  v.  Freeman,  6  Msss.  435 
(1810),  *'when  our  ancestors  emi- 
grated to  this  country,  their  first  set- 
Uements  were  on  harbors  or  arms  of 
the  sea;  and  conmieroe  was  among 
the  earliest  objects  of  their  atti^n. 
tkm.  For  the  purposes  of  oanmerce, 
wharves  erected  below  high  water- 
mark were  necessary.  But  the  colony 
wss  not  able  to  buHd  them  at  the 
public  expense.  To  induce  persons 
to  erect  them,  the  common  law  of  Eng- 
land was  altered  by  an  ordinance 
providing  that  the  proprietor  of  land 
adjoining  the  sea  or  salt  water  shall 
hold  to  low  water-mark,  where  the 
tide  does  not  ebb  more  than  100  rods, 
but  not  more  where  the  tide  ebbs  to  a 
greater  distance"  (page  438),  the 
ordinance  being  in  favor  of  naviga- 
tion, low  water-mark  is  construed  to 
mean,  not  the  low  water-mark  of  or- 
dinary tides,  but  the  low  water-mark 
of  the  lowest  tides :  Spnrhamk  v.  But- 
lard,  1  Mete.  95  (1840) ;  Wonmm  v. 
Woamm,  14  Allen,  71,  82  (1867); 
Attomeg-General  v.  Boelom  Wharf  Co.^ 
12  Gray,  558  (1859).  In  Maine,  how- 
ever, it  is  construed  to  mean  ordinary 
low  watf  r-matk  :  Gerriek  v.  Ihtprietore 
of  Union  Wharf,  26  Me.  384,  (1847). 

The  Commonwealth  has  title  to  flats 
or  submerged  lands  below  low  water- 
mack,  or  more  than  100  rods  from 
high  water-mark :  Boeion  v.  Roxharg 
MiU  Co.,  12  Pick.  467,  476  (1832). 

The  ordinance  of  1647  extended  bj 
the  courts  to  Maine,  after  it  became 
part  of  the  province  of  Massachusetts, 
has  never  been  abrogated,  and  remains 
in  full  force  in  that  State :  Emerson  v. 
Ta^ar,  9  Greenl.  42  (1832)  ;  Duncan  v. 
Sglveeier,  24  Me.  482  (1844);  GerriA 
V.  Proprietort  of  Union  Wharf,  26  Id. 
384  (1847)  ;  Low  v.  Knowlton,  Id.  128 
(1846) ;  Btrtrtdge  v.  Luce,  36  Id.  16 
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(1853)  ;  Bamw  r.  HcDwrmaU^  73  U. 
441  (1682). 

The  Judicial  oonstnieCioM  of  ttie  or- 
diBABM  Ib  thai  State  ftOOMd,  M  ftr  M 
thmy  fo,  with  tboaa  «C  ttie  ooorta  <tf 
MaMaohnaeiti,  ezoepi  that  in  Maiaa 
low  water-mark  ia  taken  to  Beanovdi- 
narj  k>w  water-mark :  G§nuk  t.  iV»- 
pritton  of  ihiam  Whmtf^mifnu 

In  New  Hampahire,  tke  operatiTe 
cOeet  of  the  oidinanee  of  1647  baa 
been  introdnoed  bj  fone  of  enetom. 
There,  as  in  Maaaachoaetta  and  Maine, 
the  ownerriiip  of  the  riparian  owner 
extenda  orer  the  tidal  flali  in  fhrnt  of 
his  land  as  f»  oat  as  low  water,  if  low 
water  ia  not  more  than  100  rods  oat: 
CUmmi  ▼.  Bmnu,  43  N.  H.  621  (1862). 

In  Conneotieat,  the  title  to  the  ahore 
below  high  water-marii  ia  in  the  State, 
hot  bj  local  enatom  haring  the  fvee 
of  law  the  riparian  owner  on  tide- 
water, althoagh  he  baa  no  ownership 
ef  adjacent  tide  lata,  baa  the  right  to 
fill  in  land  or  boild  wharres  or  docka 
below  high  waler-mark,  prorided  he 
does  not  thereby  interfore  with  naTi- 
gallon:  SiaU  t.  Sargemt^  46  Conn. 
358  (1877) :  MaOtr  r.  Oapmam,  40 
Id.  382  (1873).  The  riparian  owner 
has  the  ezclnsiTe  right  to  wharf  out 
or  to  reclaim  tidal  flata  adjacent  to 
his  lands :  Etui  Havem  t.  Hemimgway^ 
7  Conn.  186  (1828).  This  right  is  a 
franchise,  which  maj  be  alienated 
separatel J  from  the  adjoining  upland : 
SmoM  T.  /Vote*,  25  Conn.  312  (1856). 
Bat  where  the  riparian  owner  grants 
awaj  a  strip  of  the  shore,  adjoin- 
ing high  water-mark,  he  does  not 
reserve  the  right  of  filling  in  be^nd 
the  strip :  Nem  Bavmk  S,  C6»  t.  Sar» 
gau,  50  Conn.  199  (1882).  After  the 
riparian  owner  has  reclaimed  tidal 
flata  in  exercise  of  his  right,  the  title 
to  the  land  made  or  ooyered  hj  the 
structures  built  belongs  to  the  ripa- 
rian owner :  Etut  Hacm  ▼.  Bemingwaff^ 
mqfra;  Chapman  t.  KiwibaU,  9  Conn. 


38,  42  (1831)  ;  Zedbpeerf  t.  Nam  Tmk 
t  Nam  Boom  R.  ML  Ca^  SlU.  Wl 
(1870).  Eren  when  the  flllii^  is 
daae  hjn  strsngsr  the  land  bnliup 
to  the  riparian  owner  in  front  ef  wheae 
land  the  filling  waa  made :  Nkkab  ▼. 
Lamk,  15  Conn.  137  (184!9.  The 
right  ef  the  riparian  owner  to  wharf 
oat  or  leelahn  land  ia  aabfeet  to  the 
pnblie  righta  ef  nnngation,  whiok 
maj  be  fixed  and  determined  hf  har- 
bor lines,  Undtiii^  the  right  ef  the 
riparian  owner:  Slafe  t. 
j^ra;  FHak  r.  Lamramea^ 
117  (1849). 

In  New  JeiBcj,  the  lav  ia  aiadlar 
to  that  ef  Conneetioat.  Aa  in  Con- 
neotieat,  the  Utle  of  the  riparian 
owner  atopa  at  the  high  water-line: 
AnmU  r.  Mamig,  1  Hatot.  1,  10 
(1821) ;  Gmt^A  T.  Beff,  22  N.  J.  L.  441 
(I860):  atwhieh  line  theowneaahip 
ortheStaleeQnnMneea:ld.  AafatCon- 
neotieat,  the  riparian  owner  baa  the 
ri^t  to  wharf  oat  or  make  land  behnr 
high  watsr-marii  if  he  dosa  not  intsr- 
fcre  with  the  pablie  rights  of  naviga- 
tion :  Gaagk  r.  Bali,  mtpm;  Staceat  t. 
Mvitafwoa  ojmI  Namanc  Rm  R,  Ox,  34  N. 
J.  L.  532  (1870).  As  in  Conneetioat, 
the  riparian  owner  aoquirea  title  to 
land  which  he  makes  in  front  of  his 
upland  bj  filling  in  below  high  water- 
mark. The  State  cannot  aothorise 
the  taking  of  land  so  made  for  a  pub- 
lie  uae  without  due  compensation  to  the 
riparian  owner :  Gaagk  t.  Setf, 
Id.  3  Zabr.  670  (1852) ;  Kagpart  Sii 
boat  Cb.  ▼.  Fanmera'  Thnup.  Cb.,  18  N. 
J.  Eq.  511  (1866).  But  the  Uw  of  New 
Jenof  diifers  from  the  law  of  Conneo- 
Uout  in  this :  that  while  in  Connecti- 
cut the  right  of  the  riparian  owner  is 
a  ftvnobise,  which  he  maj  alien  sepa- 
ratelj  from  hia  upland,  in  New  Jers^ 
the  right  of  the  riparian  owner  is  re- 
garded as  a  mere  license  from  the 
State,  revocable  bj  the  State,  until 
exerdaed  bj  him :  Sfsrau  t.  Batanan 
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aad  Ntwark  R,  R,  Co.^  ultras  •Mai« 
T.  Jeneg  CUf,  1  Datoh.  N.  J.  52S 
(1 856) .  Henoe,  at  anj  tioM  before  the 
riparian  owner  hai  aoinallj  reclaimed 
or  Imilt  improTementa  upon  an/  part 
of  the  shore  adjacent  to  his  Und,  the 
State  maj  grant  that  part  of  the  shore, 
so  nnlmproTed  or  nnreolaimed,  to  a 
third  peraon,  without  an/  provision 
for  oompensation  to  the  riparian 
owner.  Such  is  the  law  as  established 
hj  the  cases  last  cited  and  the  recent 
case  of  Amtrktm  Dock  tmd  Improvemmti 
Co.  ▼.  FMie  SekMd  TnuUei,  39  N. 
J.  Eq.  409  (1885).  in  spite  of  the 
doubta  raised  bj  Bdl  t.  Gongk^  8  Zab. 
670.  The  riparian  owner  has,  it 
seems,  bo  right  of  damages  against  a 
stranger  ooenpjing  tidal  flats  in  Ihmi 
of  his  upland :  Stewart  t.  JFUck^  31  N. 
J.  L.  17  (1864).  It  is  clear  that  he 
cannot  maintain  ejectment  in  auch  a 
case ;  but  it  hsa  been  intimated  that 
equit/  would  grant  an  injunction  in 
favor  of  the  riparian  owner,  as  against 
a  stranger  intruding  without  right 
upon  the  adjacent  tidal  flats  :  Kimg  r. 
Morrit  t  Euex  R.  R  Co.,  18  N.  J. 
Eq.  397  (1867)  ;  Stater.  Broom,  27  N. 
J.  L.  11  (1858).  But  see  SteooM  t. 
Ihttrrton  fr  Newark  R.  A.  Co.,  20  N. 
J.  Eq.  126  (1869).  In  BeU  r.  Gougk, 
3.Zab.  658,  Elkbe,  J.,  intimated  that 
the  riparian  owner  might  fill  in  land, 
eyen  below  low  water-mark,  when  he 
can  do  so  without  interfering  with 
naTigation. 

In  Rhode  Island,  as  in  Connecticut 
and  New  Jersey,  the  title  to  the  shore 
is  in  the  State,  but  the  riparian  owner 
has  the  right  to  reclaim  or  ooonpy  the 
tidal  flats  in  front  of  his  land,  pro- 
Tided  he  does  not  interfere  with  the 
rights  of  naTigation.  This  rests  upon 
an  ancient  statute :  Steam  Engine  Co. 
T.  SteamalUp  Co.,  12  R.  I.  348,  363 
(1879),  opinion  of  Pottbb,  J. ;  Qould 
on  Waters,  §  172. 

In  Maryland  and  Oregon,  there  are 
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statutory  provisions  authorising  ripa- 
rian owners  on  tidal  waters  to  fill  in 
tidal  flats  adjacent  to  their  lands: 
Caeeg'M  Leeoee  t.  iiUoee,  1  Qill  (Md.), 
430,  601  (1844),  referring  to  Sutute 
of  1746  ;  WOeon'B  Leeeeee  r.  Inloee, 
11  G.  ft  J.  351  (1840);  Ihrker  t. 
Rogere,  8  Oreg.  183  (1879).  In  Mary- 
land, it  is  held  that  the  title  to  land 
made  by  the  riparian  owner  is  Tested 
in  him :  WUwom*t  Leeeeee  t.  Inloee,  eth 
pra.  And  that  where  improTementa 
are  made  hj  a  atranger,  in  front  of  the 
land  of  a  riparion  owner,  the  title  to 
the  improTements  is  in  the  riparian 
owner :  Mayer,  etc.  t.  St.  Agnee  Hoe- 
pital,  40  Md.  419  (1877).  NcTerthe- 
less,  it  seemed  that  the  SUte  could 
grant  the  ahore  in  front  of  a  riparian 
owner  to  a  third  person:  Browne  t. 
Kemudg,  5  H.  ft  J.  195  (1821)  ;  until 
the  law  waa  changed  In  this  regard  by 
the  Sutute  of  1862 :  Dag  t.  Dag,  22 
Md.  530  (1865). 

Under  the  Virginia  SUtute,  the  title 
of  the  riparian  own*  r  on  tidal  waters 
is  extended  to  the  low  water-mark: 
/VoM*  t.  Bankkead,  11  Gratt.  136 
(1854).  The  Virginia  Code  of  1887, 
Title  20,  Chap.  IX.,  also  proTides  thai 
the  riparian  owner  on  any  water-course 
may  wharf  out  as  far  as  couTenient, 
proTided  he  does  not  interfere  with 
naTigation :  Citg  t.  Cooke,  27  Gratt. 
430,  438  (1876). 

In  Florida,  the  riparian  owner  on  any 
harbor  or  bay,  being  an  arm  of  the  sea, 
or  on  any  naTigable  stream,  is  giTon 
title  to  the  soil  as  Car  as  to  the  edge  of 
the  channel,  with  the  right  to  erect 
whanres  or  to  fill  in  up  to  that  limit : 
Geiger  t.  F\lor,  8  Fla.  325,  339  (1859). 

In  California,  the  right  of  the  ripa- 
rian owner,  on  tidewater,  to  wharf 
out  or  fill  in,  in  front  of  his  land,  is 
doubtful  under  the  decisions :  See 
QAmm  t.  Amee,  52  Cal.  385  (1877) ; 
Dana  t.  Jaticeon  St.  Wharf  Co.,  31  Id. 
118  (1866).    It  is  settled  that  a  ripa- 
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rUn  owner  aumoi  Wag  ^eeliiMiit  to 
gain  finMiMJon  of  *  wharf  greeted  bj 
a  ilriiigiw  fai  front  of  hii  landy  botww 
high  and  low  water :  Ciftwa  ▼.  i^nee, 
eqwv.  It  ia  there  hold  that  the  8tate 
la  the  praper  par^to  Wag  tho  anit 
fai  eJaotBMBt  In  aaoh  a  oaaa,  and  thai 
arftTimi-g  the  right  ef  the  riparian 
owner  to  wharf  o«t»  hie  leaM^^ 
againat  a  atrenger  wnmgftillj  oeen- 
pjing  the  ahoro  ad^aoent  to  hia  land 
and  intarlBring  with  hk  right  of 
wharibig  ont  waa  bj  a  UU  In  equity. 
In  New  York,  the  Bngllah  <wmm<in 
law  aa  to  tho  ownerahip  of  tho  ahore 
of  tidal  walera  la  in  loll  fBToe.  Tho 
ownerahip  of  the  ahoro  ia  Teated  In 
the  atato  aa  the  anooeMor  of  the 
orown,  and  the  riparian  ownara  hmTO 
no  righta  In  or  orer  it,  osoepi  tho 
righta  of  navigation  and  iahingt 
whioh  th^  poaaeaa  in  oobumb  with 
tho  general  pablle,  and  not  hf 
of  their  riparian  ownorahip : 
▼.  Sbitc&,  4  Wend.  9  (1829);  Gatddr. 
Hwdmm  Bwer  £.  £.  Gk,  6  N.  T.  582 
(1852);  AopU  T.  TWdttf,  19  Id. 
523  (1869).  Tho  State  maj  eaoae  the 
riparian  owner  to  loae  hia  adjaoencj 
to  the  water  bj  ftlUng  in  or  anthoria- 
ing  another  to  All  in  the  tidal  flata  in 
front  of  the  riparian  owner*!  land: 
GaM  T.  Odmm  Bitm'  R.  R.  Co., 
mipra»  The  riparian  owner  ia  entitled 
to  no  oompenaation  In  each  a  eaae : 
Id.  But  aee  diaaenting  opinion  of 
BDnovoa,  J.  In  Lamtmg  ▼.  Smkk^ 
jifira,  the  Court  aaj  that  anj  atmo- 
tnre  erooted  hj  a  riparian  owner 
below  high  water-line  woold  be  a 
porpreatnre,  and  abatable  aa  aneh. 
See  AopU  T.  VamkMli,  26  N.  T.  287 
(1863),  where  a  erib  bailt  in  New 
York  harbor  bejond  the  dock-line 
waa  ordered  abated.  Sbldbv,  J«, 
baaee  hia  separate  opinion  on  the 
groond  that  the  atmotnre  was  a  pnr- 
preatare :  See,  alao,  I^^tU  v.  Central 
R.  R.  of  Aev  Jeneg,  48  Barb.  (N. 


T.)  478  (1867),  and  42  N.  T.  283 
(1870).  But,  although  the  riparian 
owner  haa  no  right  to  enoroai^  npon 
tho  State  domain  faj  wharrea  or  docka, 
and  anoh  atmoturea.  If  eteetod  on  the 
State  domain,  hblong  to  the  State, 
nevertheleai,  until  the  State  haa 
ciafaned  ita  right  and  taken  poaMa- 
alon  of  them,  the  riparian  owner  womj 
aaaert  hia  private  right  to  aaoh  atmo- 
turea aa  againat  third  poroona.  Tho 
mere  fMt  that  aooh  atmoluiea  are  on 
State  land  doea  not  make  them  free  to 
tho  pnhlio:  Wkmore  t.  BrmU|n  Gm 
U^kt  Co.,  42  N.  Y.  384  (1870). 

In  PODnajlvania,  it  ia  hold  that  tho 
riparian  owner  on  Udal  watera  owna 
to  low  waterHBark:  Tmirmm  FUkmg 
Co.  T.  Cfaraw,  61  Penna.  St.  21  (18M) ; 
B«M  T.  Satck,  2  Whar.  (Pa.)  508 
(1837) ;  Nmglm  ▼.  IngonoU,  7  Penna. 
St.  185  (1847)  ;  FkUaddpkm  ▼.  Seoti, 
81  Id.  80  (1876).  In  the  llrat  eaae 
abore  dted  it  waa  held  that  the  ripa- 
rian owner  had  no  right  to  wharf  out 
or  reclaim  land  below  high  water- 
mark without  permiasion  of  the  State. 
It  waa  held  that  the  State  might  grant 
the  right  to  wharf  oat  to  the  riparian 
owner  or  to  a  stranger,  but  that  in  the 
latter  ease  the  riparian  owner's  right 
€i  aooma  to  the  water  moat  not  be  in- 
terfered with.  In  PkUatUpkaar.ScoU^ 
9iq>ra,  it  waa  held  that  idthongh  the 
State  had  the  right  to  embank  in  front 
of  the  land  of  a  riparian  owner,  it 
oould  not  throw  the  expense  of  em- 
banking onto  the  riparian  owner.  In 
NapUo  T.  IngerooU,  mq/ra,  and  2Sog  ▼. 
Ommmmfoakk,  70  Pa.  St.  138  (1874), 
oaaee  of  riparian  ownership  on  non- 
tidal  water-oonrses,  it  waa  held  that 
the  riparian  owner  owned  to  low  water- 
mark, and  had  the  right  to  wharf  oat 
to  that  line. 

II.  The  rights  of  riparian  owners 
on  non-tidal  waters  extend  ad  madhm 
aqynJUum. 

The  Engliflli  definition  of  naTigaUe 
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watera,  not  tidal,  baa  not  been  nni- 
▼eraallj  adopted  in  tbia  ooantrj.  Tbo 
definition  of  narigaUe  watera,  wbile 
adapted  to  a  amall  oonntrj  like  Bng- 
gland,  few  of  wboae  riven  are  nayi- 
gable  above  tbe  ebb  and  flow  of  the 
tide,  ia  qnite  inapplicable  to  oar  ooon- 
trj,  man  J  of  wboae  rivera  are  naviga- 
ble bnndreda  and  even  thonaanda  of 
milea  above  tide:  PrvpMer  GmeMe 
ad€fT.  FUzlmsk,  12  How.  (D.  8.)  443 
(1861).  Aooordingly,  manj  of  oar 
Statea  have  refoaed  to  be  bound  bj 
the  Bngliah  definition  of  navigable 
rivera,  and  have  extended  the  term  bo 
as  to  cover  freah  water  rivera,  which 
were  in  feot  navigable,  and  have  ap- 
plied to  aaeh  rivera  the  rale  of  the 
State  ownerahip  of  the  river  bed,  ap- 
plied in  England  only  to  tidal  waten. 
Thoa,  in  Iowa,  it  baa  been  held  that 
the  Miaaiaaippi  waa  a  navigable  river, 
aa  it  flowed  by  that  SUte  and  that, 
oonaeqaentlji  the  riparian  owner'i 
title  stopped,  and  that  of  the  State 
commenced  at  ordinary  high  water- 
nark:  McMamta  v.  Carmidboef,  3 
Iowa,  1  (1856).  A  similar  decision 
waa  made  by  the  Supreme  Court  of 
Miaaouri  aa  to  the  Missouri  River  in 
that  State :  Bmwoh  v.  Morrow,  61  Mo. 
846  (1875).  See  also  Railroad  Co.  t. 
SekurmMr,  7  Wall.  272  (1868)  ;  Schwr^ 
meir  t.  St.  Am/  R.  R.  Co.,  10  Minn. 
82,  102  (1865)  ;  St.  Bud  R.  R.  Co.  ▼. 
Firtt  Dimaim  R.  R.  Co.,  26  Id.  31 
(1879)  ;  Mimto  t.  D^laney,  7  Oreg.  337 
(1879);  MoormY.  WiUamette  Tranapor- 
tatum  Co.,  7  Id.  355,  356  (1879)  ;  SMoo- 
maUr  r.  Batch,  13  Nev.  261  (1878)  ; 
Wood  V.  Fowler,  26  Kan.  682  (1882). 

Aa  to  lakes  and  large  ponds,  the 
prevailing  current  of  authority  haa 
uniformly  set  in  flavor  of  limiting  the 
riparian  ownership  at  the  high  water- 
mark, and  maintaining  the  ownership 
of  the  State  below  that  line.  As  to 
the  great  lakes,  authority  ia  almost 
unanimous  in  favor  of  State  owner- 


ship of  the  soil  covered  by  water: 
Canal  CommusionerB  v.  F^oplo,  5  Wend. 
(N.  Y.)  423  (1830)  ;  Sloan  ▼.  BiomilUr^ 
34  Ohio  St.  492  (1878) ;  Seaman  ▼• 
Smitk,  24  111.  521  (1860) ;  Delaplaine 
r.  Ckimgo  Railway  Co.,  42  Wise.  214 
(1877).  But  see  iUee  T.  AiddiMiaii,  10 
Mich.  125  (1862).  The  title  to  the 
bed  of  Lake  Champlain  haa  alao  been 
held  to  be  in  the  SUte:  Champlain  R, 
R.  Co.  V.  Valentine,  19  Barb.  (N.  T.) 
484  (1853)  ;  JFteteher  r.  Fhelpt,  28  Vt. 
257  (1856)  ;  Jakewag  v.  Barrett,  38  Id. 
316,  323  (1865). 

What  righta  in  or  over  the  sub- 
merged soil  in  front  of  their  land 
have  owners  of  land  bordering  upon 
public  lakea,  ponda,  and  frvah-waler 
rivers  f  The  word  public  is  used  to 
denote  waters  where  there  is  held  to 
be  a  public  ownership  of  the  sub- 
merged soil.  In  the  first  place,  it 
aeema  to  be  nearly  everywhere  settled 
that  such  an  owner  has  the  right  to 
wharf  out  in  front  of  his  land  to  navi- 
gable water,  provided  he  doea  not  by 
so  doing  interfere  with  or  hinder  the 
public  right  of  navigation :  Dutton  r. 
Strong,  1  Black.  23  (1861)  ;  Yatee  t. 
J/i/tMiiiibee,  10  Wall.  497  (1870)  ;  Atlee 
r.  Racket  Co.,  21  Id.  389  (1874)  ;  Grant 
T.  Davet^tort,  18  Iowa,  179  (1865); 
Mu8$er  V.  Henheg,  42  Id.  356  (1876)  ; 
Rippe  T.  Chicago,  etc.,  R.  R.  Co.,  23 
Minn.  18  (1876)  ;  Diedridt  v.  N.  W. 
U.  Rg.  Co.,  42  Wis.  248  (1877)  ;  Dela- 
plaine ▼.  Chicago  fr  N.  W.  Rg.  Cb., 
supra.  How  fer  out  the  riparian 
owner  may  extend  his  wharf  ia  a 
practical  queation  to  be  dedded  in 
each  caae  upon  its  special  fkcts  and 
circumstances.  In  Dutton  t.  Strong, 
enpra,  the  court  say  that  a  wharf  ex- 
tending out  into  Lake  Michigan  sevo- 
ral  hundred  feet  is  not  necessarily  a 
nuisance.  CJhief  Justice  Rtan  seems 
to  lay  down  the  correct  rule  as  to  the 
distance  which  the  riparian  owner 
may  wharf  out.    He  says,  in  the  case 
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«r  SUvm»  AMf  Bmm  G».  t.  ReOig,  4$ 
WiM.  237,  244  (1879) :  "  A  ptor  npoa 
Lake  Michjgmn,  to  aid  naTJgatkwi, «— t 
go  into  waler  deep  anoiigli  to  be  aeeea 
Bible  to  ▼eaaaU  naTigatiiig  ttie  lake. 
A  booaa  on  a  loggiog  stream  to  aid 
auoli  BATigatioa  nosi  go  iato  water 
deep  enoiigh  to  be  aoeeiaible  to  floai- 
ing  toga,  ansi  be  ao  ooaalmetod  as  to 
loeeiTe  and  diaoharge  floating  kga. 
In  either  oaae,  to  reach  naTignbto 
water,  reaaonahlj  implica  reaohing  it 
with  effeet  to  aeeonpUah  thia  pnrpoaoi 
the  word  often  signifying  some  pene- 
tration of  the  thing  reached.  One  ia 
not  understood  to  stop  outside  the 
Units  ct  a  plaoe  when  he  is  said  to 
reach  it.  He  ia  understood  to  enter 
it  as  ftr  sa  ma/  be  neoessary  ior  hia 
pnrpoae.  The  right  in  qneatkm  ne- 
eeasaril/  impliea  some  intrusion  into 
nnTignble  water,  ai  peril  ef  ofastruet- 
ing  nnrigation.  Thia  intmsiou  is 
eapressly  permitted  to  aid  nayigs- 
tion,  and  ezpresslj  prohibited  to 
obstruot  nATigntion.  It  is  impoosible 
to  giro  s  general  rule  limiting  ita 
extent.  That  will  alwa/s  depend 
upon  the  oonditions  under  which  the 
right  is  exerdsed,  the  extent  and 
uses  of  the  nnTignble  water,  the 
nature  and  object  of  the  structure 
itself.  A  structure  in  aid  of  naviga- 
tion, which  would  be  a  reasonable 
intrasion  into  the  waters  of  Lake 
Michigan,  would  probably  be  an  ob- 
struction of  nATigstion  in  any  nATi- 
gable  river  within  the  State.  A  log- 
ging boom  which  would  be  a  reason- 
able intrusion  into  the  waters  of  the 
Mississippi  would  probably  be  an 
obstruction  of  nnTigstlon  in  most  or 
all  the  logging  streams  within  the 
Btete.  The  width  of  a  river  may 
Justify  a  liberal  exercise  of  the  right 
of  intrusien,  or  may  exclude  it  Alto- 
gether. Ito  extent  is  purely  a  relA- 
tive  question."  It  is,  perhaps,  well 
to  call  Attention  to  the  fact  that  the 


rule  laid  down  by  Judge  Rtav  doss 
not  make  the  obstruction  of  nnvigA- 
tion  the  only  limit  upon  tiie  extent  ef 
the  riparian  owner'a  right  to  whaif 
ovt*  He  nmy  wharf  out  Ihr  enoui^ 
to  make  his  wharf  aoceoaibU  to  vessels 
snch  as  nnvigato  tiie  water-eooras 
where  the  wliarfwaa  bunt.  But  Its 
not  aaid  that  he  nmy  wharf  out  fuiher, 
oven  although  he  might  do  ao  without 
hindering  or  obstructing  nnvigatioB ; 
and  tt  wouM  seem  thnt  he  oannot 
encroaeh  any  Ibrther  upon  the  pubUs 
domain  than  is  necessary  in 
ing  a  wharf  that  wUl  be  Curly 
sible. 

Another  right  whidi 
owners  upon  puUie 
rivers  and  lakea  would  seem  to  ham 
is  the  right  to  extend  bnakwaten 
and  embankmento  a  rrasonnble  dla* 
tanoe  into  the  water  te  the  protsctien 
ef  their  property:  Ditdrkkw.  Chicago 
ami  Narlkmeatwm  R§,  Co.,  mpm.  But 
the  riparian  owner  is  not  Authorised 
to  encroaeh  fhrther  than  may  be  rea- 
sonably necessary  to  seoure  adequnto 
protection  for  his  land:  DiadriA  v. 
Ckieago  amd  Nortkweaterm  iZly.  G»., 
mtpn.  In  that  ease,  the  riparian 
owner  built  a  breakwAter  in  Lake 
Michigan  in  front  of  his  land  sobm 
80  rods  from  shore,  snd  filled  In  the 
intervening  space.  It  waa  held  that 
he  had  no  right  or  title  to  the  land 
thus  made;  that  while  a  riparian 
owner  waa  entitled  to  build  a  reason- 
able breakwater  in  front  of  hia  land, 
he  could  not,  on  the  pretenoe  ct  pro- 
tecting his  land,  encroach  upon  the 
domain  of  the  Stote. 

The  righto  of  the  riparian  owner 
seem  to  be  strictly  limited  to  the  two 
righto  of  wharflng  out  to  UATigaUe 
water  and  of  constructing  breakwaters 
to  protect  his  land.  The  ease  ef 
Diednck  v.  Qkieago  <md  Narikm^mwrm 
Rjf,  Co.,  cited  above,  ia  an  authority 
to  the  effect  that  the  riparian  owner 
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has  no  right  to  make  land  in  front  of 
hia  premises ;  and  the  case  of  AtUa 
T.  /boUr  Co.,  mqrra^  decides  that  the 
riparian  owner  has  no  right  to  erect 
a  structure  in  the  water  in  front  of 
his  land  which  is  not  connected  with 
the  uses  of  nayigation. 

Under  the  law,  then,  the  rights  of 
the  riparian  owners  upon  public  fresh 
water  rivers  and  lakes  would  seem  to 
be  well  defined,  and  the  limits  of 
those  rights  well  established.  As  a 
matter  of  fact,  howeyer,  it  Is  not 
unusual,  in  manj  localities,  for  such 
riparian  owners  to  encroach  upon  the 
submerged  soil  in  front  of  their  land 
for  purposes  and  to  an  extent  quite 
unwarranted  bj  the  law.  Kspeciallj 
has  this  been  the  case  along  the  shores 
of  the  great  lakes.  It  is  a  oomoMm 
praotiee  for  riparian  owners  along  the 
shores  of  the  great  lakes  to  extend 
piers  out  from  the  shore  to  intercept 
the  sand  carried  by  the  currents  which 
run  parallel  to  the  shore,  and  thus 
make  land  in  front  of  the  natural 
shore  line.  If  the  practice  of  extend- 
ing out  short  breakwater  piers  is  to 
be  defended  as  the  customarjr  manner 
of  protecting  land  from  encroachment 
bj  the  waters  of  the  lakes,  it  seems, 
oo  the  other  hand,  that  the  building 


out  of  long  piers  for  the  express  pur- 
pose of  making  land  is  whuHjr  iude* 
fansible*  Merertheless,  many  acres  of 
raluable  property  have  been  made  by 
enterprising  riparian  owners  in  Just 
this  way.  It  seems  a  matter  of  grare 
doubt  if  land  so  made  becomes  the 
property  of  the  riparian  owner. 
The  rule  that  the  riparian  owner  Is 
entitled  to  accretions  forming  in  front 
of  his  land  is  of  course  quite  fomiliar 
to  every  one.  But  it  has  been  held 
that  when  the  riparian  owner  him- 
self causes  the  accretions  by  means 
of  an  unlawful  structure  erected  in 
the  water,  the  accretion  thus  formed 
does  not  belong  to  him :  Dana  t.  Jock' 
mm  Si.  Wharf  Co.,  31  Cal.  118  (1866). 
See,  also,  Steer$  t.  BrooUpt,  101  N. 
Y.  51  (1885).  It  would  seem  thai 
title  to  land  so  made  was  in  the  State, 
and  not  in  the  riparian  owner.  But 
where  the  riparian  owner  makes  land 
by  filling  in  the  shoal  water  in  front 
of  his  shore,  there  can  be  no  doubt 
but  the  title  to  the  land  so  made  is  in. 
the  State,  and  not  in  him:  Diodridk 
T.  Ckktt^  and  Norikwoitom  Ry.  Co., 
42  Wis.  248.  See  Amtin  r.  Rutiamd 
R.  R.  Co.,  45  Vt.  215  (1873). 

Louis  M.  Gbbilit. 
(Ikkago,  111. 
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■VPIXHl  OOUBT  OF  ALABAMA.* 
SUPBBMB  GOVKT  OF  CAUFOBVIA.* 
SVFRXm  OOVST  OF  OBOBOIA.^ 
•UPRBMB  COUKT  OF  IFDIAFA.* 
KUraMMM  COVST  OF  IOWA.* 
BUFKBHB  OOUST  OF  KAF8AB.* 
•UFEBXF  OOUKT  <tf  LOUIUAMA.* 
BVPEBKB  OOVST  OF  MIirXBaOTA.* 
SUPBBMB  COUBT  OF  MOBTAVA.** 


•UFBBHB  OOVBT  OF  BBBBABKA." 
MTFBBMB  COITBT  GT  BBW  JBBBBT.* 
OOUBT  OF  AFPBALS  OF  BBW  TOBK.* 
•VPBBMB  COVBT  OF  SOUTH  CABOUBA.** 
■UPBBMB  COITBT  OF  TBBAB.* 
BUPBBMB  COUBT  OF  UTAH.* 
•UPBBMB  COUBT  OF  TIB0IBIA.I' 
BUPBBMB  OOUBT  OF  WIBOOHBIB.* 


BiLLB  AMD  NOTSS. 

Indoner  is  liable  upon  a  Terbal  proniise  to  paj  a  note  made  aad 
sold  to  rai3e  moiiej  to  reimbarae  bim  for  losses  iocorred  for  tbe  maker ; 
it  is  not  a  promise  to  paj  the  debt  of  another,  and  need  not  be  in 
writing:  Sehuliz  r.  NoUe,  S.  Gt.  GaL,  Sept.  18,  1888. 

Jaini  promi$$»rf  noU  of  two  personsy  one  of  whom  was  in  point 
of  fiMSt  the  prineipai,  and  tbe  other  his  soretj,  was  made  to  the  onler 
of  and  delivered  lor  Taloe  to  a  third  partj,  who  indorsed  it  and  had 
it  diseounted  in  bank ;  at  maturity  the  note  was  not  paid,  but  a  renewal 
note  was  given  to  order  of  the  bank  and  signed  by  all  three  parties  as 
makers.  When  the  latter  note  fell  doe  the  principal  debtor  made  a 
payment  on  aoooant,  and  gave  a  second  renewal  note  for  the  balance, 
signed  by  all  three  as  before,  except  that  the  original  payee  and  in- 
dorser,  in  i^>ite  of  tbe  objection  of  the  others  and  of  the  president  of 
the  bank,  wrote  the  word  **  security"  after  his  name :  the  latter  was 
not  co-sure^  with  tbe  original  surety,  who  had  no  right  to  demand 
from  him  contribution :  Siump  ▼.  Bichardion  Co.  BanJt^  S.  Ct.  Neb., 
Sept.  25,  1888. 

Parol  evidence  is  inadmissible  to  show  that  in  a  promissory  note 
which  is  clearly  expressed  in  the  words  '*  We  promise  to  pay,  etc," 
and  signed  «« Ind.  Mfg.  Co.,  B.  S.  B.  Pres.,  D.  B.  S.  Secy., "  the  com- 
pany  was  the  only  real  promissor,  and  that  the  payee  knew  of  tbe  fact 
when  taking  the  note :  Hefner  v.  Brownelly  S.  Ct.  Iowa,  Oct.  4, 1888. 

Swreiy  on  note,  who  makes  a  payment  on  the  note  and  indorses 
thereon  an  extension  of  time,  the  extension  being  made  at  tbe  in- 


To  Appear  in 
To  appear  in 
To  appear  in 
To  appear  in 
To  appear  in 
To  appear  in 
To  appear  in 
To  appear  in 
To  appear  in 


127  U.  8.  Rep. 
83  or  84  Ala.  Rep. 
74  or  75  Cal.  Rep. 
77  or  78  6a.  Rep. 
114  or  115  Ind.  Rep. 
74  or  75  Iowa  Rep. 

39  or  40  Kan.  Rep. 

40  or  41  La.  Ann. 
36  or  37  Minn.  Rep. 


^  To  appear  in  37  or  38  Mont.  Rep. 
u  To  appear  in  22  or  23  Neh.  Rep. 
»  To  appear  in  50  or  51  N.  J.  Law. 
»  To  appear  in  110  or  111  N.  Y.  Rep. 
H  To  appear  in  28  8.  C.  Rep. 
»  To  appear  in  70  or  71  Texas  Rep. 
"  To  appear  in  3  or  4  Utah  Rep. 
^  To  appear  in  83  or  84  Va.  Rep. 
»  To  appear  in  72  or  73  Wise.  Rep. 
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•lanoe  of  the  principal,  doeft  not  thereby  become  a  principal  debtor : 
BQ^ward  ▼.  FmU^rUmj  8.  Ct.  Iowa,  Oct.  5,  1888. 

Ghabitt. 

B0qne9i  of  monej  **  in  tmst  for  the  benefit  of  the  Catholic  church 
on  mj  farm  in  T.  County/'  with  a  direction  that  the  trustees  **  invest 
said  monej  salely  for  the  benefit  of  said  church/'  and  that  **  service 
shall  be  held  in  said  church  for  mj  soul  yearly/*  is  a  good  bequest  to 
a  charitable  use,  although  the  church  is  not  incorporated :  Seda  v. 
Huier,  8.  Ct.  Iowa,  Oct.  9,  1888. 

CORPOBATIOBS. 

Irrigating  eompang^  incorporated  to  construct  and  operate  a  canal 
for  irrigation,  water-works,  and  manufacturing  purposes,  has  the 
power,  with  the  assent  of  its  stockholders,  to  sell  to  another  similar 
corporation  its  right  of  way,  canal,  personal  and  real  property,  if  the 
transaction  is  in  good  faith  and  not  for  the  purpose  of  delaying  or 
defrauding  creditors :  SiaU  v.  We$Um  Irrigating  Oanal  Cb.,  8.  Ct. 
Kansas,  Oct  6,  1888. 


Pruideni  may,  with  the  assent  of  the  directors,  agree  to  the  afilnn- 
ance  of  a  judgment  against  the  company,  and  thereafler,  in  the  absence 
of  any  actual  fraudulent  intent,  may  agree  with  the  creditor  to  indirectly 
buy  the  corporate  property  at  the  execution  sale  for  his  own  benefit ;  he 
does  not  deal  with  the  company  and  does  not,  therefore,  transgress  the 
rule  that  a  trustee  will  not  be  permitted  to  act  under  a  temptation 
destructive  of  his  duty :  IngUkari  H  aL  t.  T,  L  Jfotfl  Cb.  et  aL^  Ct. 
App.  N.  Y.,  June  5,  1888. 

Criminal  Law. 

Convicticn  of  mantUntghier  will  be  sustained  where  the  evidence 
shows  tlmt  the  accused  allowed  the  deceased,  who  was  his  wife,  and 
who  had  become  intoxicated,  to  lie  in  mid-winter  all  night  out-of-doors 
u^ion  the  ice  and  poorly  clad,  within  easy  reach  of  the  house,  making  no 
effort  to  aid  her,  so  that  she  died  the  next  day  fiom  the  effects  of  the 
cold  and  exposure :  Territory  v.  Afanton^  S.  Ct.  Mont.,  July,  1888. 

Damaors. 

Latent  hereditary  diseaee,  which  had  never  before  exhibited  itself, 
was  developed  in  a  child  as  the  result  of  an  injury  occasioned  by  the 
negligence  of  a  railroad  company,  the  latter  was  liable  for  the  entire 
danuige  as  the  direct  result  of  the  accident,  that  being  the  proximate 
cause :  Lapkine  v.  Morgan'e  L.  ^  T,  B.  ^  &  S.  Cb.,  St.  Ct.  La., 
July,  1888. 

Debtor  and  Crbditob. 

IXme  of  debtor  is  his  own,  and  his  creditors  have  no  control  over 
it ;  he  may,  where  there  is  no  fraudulent  intent  shown,  work  gratui- 
tously upon  the  separate  property  of  his  wife  and  pay  for  materials 


802  ABSTRACTS  OF  BBCSNT  DBCISIOMS. 


/ 


uged  in  each  work*  without  charging  such  fffopertj  with  his  own 
dehts :  EiUrt  v.  Ckmradi^  S.  Ct.  Minn.,  ^fU  17,  1888. 

Dbbd. 

Oomditiim  suhsequmU  in  deed,  when  hroken,  does  not  inare  to  the 
advantage  of  the  owner  of  an  adjaoent  propertj,  deriving  his  title 
from  the  same  grantor  under  a  subsequent  deed,  when  he  is  not  a 
partj  to  the  prior  deed  and  the  convejanoe  to  himself  does  not  refer 
to  such  condition :   MeElrojf  ▼.  Jiariep^  8.  Ct.  Kan.,  Oct.  6. 1888. 

DiTORCB. 

Acts  of  Crudty^  antedating  the  charges  specificallj  made  in  the 
comphiint  and  not  speciallj  pleaded,  maj  be  shown  as  confirmatoiy 
and  cumulative  evidence  in  support  of  the  facts  pleaded :  StgMaum 
y.  Segdbaum^  S.  Ct.  Minn.,  Oct.  5,  1888. 

Compromiu  of  a  suit  for  divorce  bj  wife  by  which  the  husband, 
who  was  an  habitual  drunkard,  convejed  certain  lands  to  the  wife  and 
further  promised  to  reform  and  drink  no  more,  was  no  bar  to  a  snbse- 
quent  divorce  suit  bj  the  wife,  the  husband  having  continued  and  in- 
creased his  drunken  habits,  nor  would  a  reconvejance  of  the  lands 
conveyed  to  the  wife  be  decreed  upon  the  granting  of  a  divorce  in  the 
second  suit:  Lew%9  v.  Leuntj  S.  Ct.  Iowa,  Sept.  8,  1888. 

Dneriion  is  not  constituted  bj  a  refusal  to  occupy  the  same  bed, 
where  the  parties  have  continued  to  live  together  in  the  same  houae 
and  other  marital  duties  are  observed:  SegMaum  v.  SegMauMf 
supra. 

FiRB  Inscrancb. 

Penattg  denounced  upon  an  insurance  company  by  the  statutes  of 
Wisconsin  for  failure  to  make  an  annual  statement  of  business,  is  a 
pecuniary  fine  by  way  of  punishment,  and  cannot  be  made  the  founda- 
tion of  a  civil  action  in  the  U.  S.  Courts :  Wiseontin  v.  PMcan  lui. 
Ob.  of  N.  0.,  S.  Ct..U.  S.,  May  14,  1888 ;  127  U.  S.  265. 

Prior  policy^  although  in  the  name  of  only  one  of  two  joint  owners 
of  a  property,  will  avoid  a  subsequent  policy  in  the  name  of  both, 
containing  a  condition  that  prior  insurance  upon  the  same  property 
shall  avoid  it,  if  not  disclosed :  Horridge  v.  Dwelling  Hou$e  /lu.  Cb., 
S.  Ct.  Iowa,  Oct.  6,  1888. 

Smoking  tobacco  not  having  caused  the  fire  by  which  the  miH  was 
damaged,  will  not  prevent  a  recovery  upon  the  policy,  although  the 
application  for  the  insurance  answered  **  no*'  to  the  question,  **  Is 
smoking  or  drinking  of  spirituous  liquors  allowed  on  the  premises?" 
Boiford  V.  Germania  F.  L  Co.,  S.  Ct.  U.  S.,  May  14,  1888;  127 
U.  S.  899. 

Fiztubbs. 

Pump  placed  in  basement  of  a  building,  planted  down  on  the 
ground  and  connected  to  pipes  belonging  to  water-works,  so  as  to 
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admit  steam  and  water,  is  sofflcientlj  affixed  to  the  water*works  to 
render  them  subject  to  a  mechanic's  lien  f<Nr  the  price  of  the  pump : 
Go$»  ▼.  HMing^  S.  Ct.  Cal.,  Oct.  5,  1888. 

Gambling  Contract. 

Grain  dud  was  found  by  a  jurj*  under  proper  instructions,  to  be  a 
gambling  transaction;  no  recovery  could  be  had  upon  the  contract: 
Washer  v.  B<md^  S.  Ct.  Kansas,  Oct.  6,  1888. 

Husband  and  Wife. 

Divorce  does  not  place  the  wife  in  the  position  of  a  surety ;  oonse* 
quently  where  a  wife  joined  her  husband  in  executing  a  mortgage  on 
the  husband's  land  for  the  payment  of  her  husband's  debt,  and  was 
afterwards  divorced  and  then  the  mortgage  was  foreclosed,  she  cannot 
sue  her  husband  for  the  value  of  her  Ibrmer  inchoate  estate  in  hit 
land :  renntfon  ▼.  7'eniitfoii,  S.  Ct.  Ind.,  May  8,  1888. 

Lin  Insurance. 

Preeumption  of  deaih^  arising  from  absence  for  more  than  seven 
years,  does  not  involve  a  presumption  that  death  did  not  occur  until 
the  end  of  that  period,  but  the  exact  time  of  death,  when  material, 
is  a  fact  to  be  established  by  evidence ;  WkiteUy  v.  Equitable  Life 
A»$n.  Soe.  of  U.  &,  S.  Ct.  Wise,  Sept.  18,  1888. 

Suicide  to  avoid  arrest  and  trial  for  a  crime  committed  by  the  as- 
sured u|K>n  a  policy  of  insurance  which  provides  that  **  if  the  assored 
shall  die  in  consequence  of  the  violation  of  any  criminal  law  oT  any 
country.  State,  or  Territory  in  which  the  assured  may  be,"  then  the 
policy  sliall  be  **  null  and  void,"  is  not  within  the  proper  meaning  of 
the  condition  and  does  not  avoid  the  policy :  AJnr  v.  minneioia  MuL 
Ben.  Ai8n.j  S.  Ct.  Minn.,  Aug.  81,  1888, 

Suicidcj  committed  while  the  assored  Is  temporarily  insane  and  in 
no  manner  conscious  or  responsible,  avoids  a  policy  containing  a  con- 
dition that  it  shall  become  void  'Mf  the  member  shall  commit  suicide, 
felonious  or  otherwise,  sane  or  insane :"  Searth  v.  Seeuritjf  MuL  Life 
Soc.,  8.  Ct.  Iowa,  Oct.  4,  1888. 

Master  and  Sbbtant. 

Defective  machine  renders  an  employer  liable  for  injuries  caused 
thereby  to  an  employ^,  notwithstanding  the  fact  that  the  negligent 
management  of  the  nachine  by  a  co-employ6  contributed  to  the  acci- 
dent :  Sherman  t.  Menomonee  River  Lumber  Cb.,  S.  Ct.  Wise,  Sept. 
18,  1888. 

ImplementM  furnished  by  an  employ^  must  be  selected  with  reason- 
able care,  such  as  ordinarily  prudent  persons  would  employ,  considered 
with  reference  to  the  risk  to  be  incurred,  and  must  be  kept  in  good 
and  safe  repair ;  an  employ^  does  not  assume  risks  flowing  from  his 
employer's  negligence  in  these  duties,  nor  is  there  imposed  upon 
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ftDj  dutj  of  watchfiilQefls  and  care  to  discover  defects^  when  not  sfie- 
ciidly  directed  thereto  bj  the  employer:  Miuouri  Foe.  Ry,  ▼•  Crtn- 
skaw,  S.  Ct.  Tex.,  Oct.  9,  1888. 

MOBTOAGB. 

lee  eui  and  stored  in  ioe-hooses  bj  a  lesme  of  the  mortgagor  be- 
fore the  foredoeare  of  the  mortgage,  does  not  belong  to  the  purcliaaer 
at  the  foreclosure  sale,  though  the  hooses  in  which  the  ice  was  storvd, 
the  land  on  which  the  houses  were  situated,  and  the  pond  fiom  which 
the  ice  was  cot,  were  all  covered  bj  the  mortgage :  Gregory  v.  Baeet^ 
kranif  S.  Cu  Wise,  Sept.  18,  1888. 

Pribcipal  abd  Agbbt. 

Drafts  of  iraveOiny  setlesmtm  drawn  on  his  principal  were*  on  two 
occasions,  indorsed  bj  a  firm  with  whom  he  had  dealings,  in  order 
that  he  might  have  them  cashed  at  bank,  and  were  paid ;  the  sales- 
man was  sabseqnentlj  discharged  bj  his  employer,  and  afterwards 
secured  the  indorsement  of  a  third  draft  bj  the  same  firm,  who  were 
ignorant  of  his  discharge,  which  last  draft  was  dishonored ;  the  in- 
dorsement was  a  personal  accommodation  to  the  agent  and  his  em- 
ployer was  not  liable  for  the  amount  paid  to  take  up  the  protested 
draft :    Gromowey  v.  Kueworm^  S.  Ct.  Iowa,  Sept.  10,  1888. 

Ratifieaiion  of  the  agent's  acts  by  an  absent  principal  is  neeessaiy 
where  four  persons  owned  a  steam  dredge  in  common  and  agreed  that 
an  agent  should  sell,  with  the  consent  of  alL  The  agent  sold  to  him- 
self, with  the  consent  of  three  of  the  owners,  but  one  of  them  withdrew 
his  consent  before  the  fourth  ratified  the  sale ;  this  ratification  could 
not  be  made  to  relate  back  so  as  to  prevent  the  withdrawal  of  the 
assent  before  the  ratification  :  Pinekney  v.  Inyleeby^  28  S.  C.  345. 

Railboads. 

Diiorderly  persons  may  be  removed  from  the  cars  by  the  city  police 
with  force,  without  halving  any  right  to  sue  the  railroad  company  for  on- 
necessary  force ;  the  acts  of  the  police  will  be  presumed  to  have  been 
done  by  virtue  of  ofiicial  character,  notwithstanding  the  fact  that  the 
conductor  called  in  the  police :  Jardine  v.  ComeU  et  al,^  S.  Ct.  N.  J. 
June  20,  1888. 

No  neyUgeneo  is  shown  where  the  testimony  is  that  the  track- 
walker of  a  railroad  company  discovered  a  man  about  10  o'clock  at 
night,  lying  on  the  track  in  such  a  position  that  a  passing  train  would 
kill  him,  and,  when  he  aroused  him  and  told  him  that  the  train  was 
coming  presently  and  he  had  better  get  off  the  track,  the  man  rused 
his  head,  leaned  on  his  elbow,  and  by  an  exclamation  assented  to  the 
suggestion,  showing  no  signs  of  intoxication,  whereupon  the  track- 
walker passed  on,  and  the  man  was  killed  two  hours  afterwards  by  an 
express  train :  Virginia  M.  Ry,  Oo.  v.  BoiwdPM  Adm.f  S.  CU  Va., 
Feb.  17, 1887. 
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Swtichman  on  railroad^  ooe  of  whose  mloB  declared  that  no  build- 
ings or  materials  would  be  allowed  nearer  than  six  feet  to  the  track, 
while  standing  on  the  platibrm  steps  of  a  car,  readj  to  alight,  in  the 
performance  ^  his  duties,  was  struck,  without  negligence  on  his  part, 
by  a  switch-stand  extending  to  within  nine  or  ten  inches  of  the  car, 
in  violation  of  the  rule,  and  was  injured ;  the  peril  arising  from  such 
switch-stand  was  not  assumed  by  the  employ^  on  entering  the  rail- 
road's service :  Pideoek  ▼.  Uuiim  Pae.  R.  R.  Co.^  S.  Ct.  Utah,  Aug. 
27,  1888. 

Tblkobaph  CoMPAiriss. 

Failure  to  trafumit  a  cipher  message  renders  a  telegraph  company 
liable  for  the  damages  sustained  by  the  sender  by  reason  of  the  non- 
transmission  ;  although  the  printed  contract  contains  stipulations  lim- 
iting the  company's  liability  for  mistakes  or  delay  in  delivery  and  for 
non-delivery  of  unrepeated  messages,  and  exempting  it  from  liability 
for  errors  in  transmitting  cipher  or  obscure  mcMages,  where  the  con- 
tents are  not  communicated  by  the  sender,  and  further  exempting  it 
in  all  cases  where,  as  in  the  present  case,  claim  is  not  made  within 
sixty  days  after  sending  the  message ;  these  stipulations  do  not  apply 
to  a  failure  to  transmit :  Western  Unum  TeL  Co,  v.  IFay,  S.  Ct.  Ala., 
Dec.  1887. 

Forged  meeeagey  sent  by  local  agent  of  telegraph  company,  who 
was  also  agent  of  an  express  company  at  the  same  place,  by  means 
of  which  the  receiver  was  induced  to  send  by  express  money,  which 
was  intercepted  and  stolen,  renders  the  teleg^ph  company  liable  for 
the  loss:  McOord  v.  Weetem  Union  TeL  Oo.f  S.  Ct.  Minn.,  Sept.  4, 
1888. 

State  tax  upon  receipts,  returned  and  assessed  in  gross,  is  invalid 
only  in  proportion  to  the  extent  that  such  receipts  are  derived  from 
inter-state  commerce :  Ratterman  t.  W.  U,  TeL  Ob.,  S.  Ct.  U.  S., 
May  14, 1888;  127  U.  S.  411. 

Tbubtb. 

Loan  of  money  to  purchase  land  where  title  is  taken  in  name  of 
lender  upon  his  verbal  agreement  to  convey  upon  the  repayment  of 
the  amount  loaned,  the  grantee  also  giving  a  mortgage  for  a  portion 
of  the  purchase-money  and  being  secured  for  his  liability  thereon, 
creates  a  resulting  trust  of  the  whole  property  in  favor  of  the  person 
for  whose  benefit  the  loan  is  made :  Thamae  t.  Jameeonf  S.  Ct.  CaL, 
Sept.  22,  1888. 

USUBT. 

Attorneys  fees  on  sums  collected  by  suit  may  be  made  payable  by 
the  debtor,  without  rendering  the  contract  usurious :  Merct  t.  Am. 
Freehold  Land  Mortg.  Co.y  S.  Ct.  6a.,  Dec  7,  1887. 

Commiteion  paid  to  intermediary,  through  whom  a  loan  is  efiected, 
where  the  lender  neither  takes  nor  contracts  to  take  anything  beyond 
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lawful  interest,  does  not  render  the  loan  usurioas :  Mtreh  v.  Am*  JV00- 
hM  Land  ilorig.  Cb.,  S.  Cu  6a.,  Dec  7,  1887. 

Bolder  of  negotiMe  paper^  which  has  been  given  originallj  for  a 
nsorioos  loan,  mast  show  affinnatiTelj  either  that  he  is  a  banaJUU 
parcliaser  before  mataritj  without  notice  of  the  nsuiyy  or  that  he 
obtained  the  paper  from  such  a  homa  Jide  purchaser :  Knox  t.  Wil- 
hams,  8.  Ct.  Neb.,  Oct  17,  1888. 

Inierest  overdue  maj  be  made  to  bear  interest,  such  a  contract  not 
being  Qsorioas :  Merck  ▼•  Am,  FreAold  Land  Mortg.  Ob.,  S.  Ct.  Ga., 
Dec  7,  1887. 

Wills. 

Fee-eimpfe  is  given  to  his  wife  bj  a  testator,  who  devised  to  her  all 
his  real  and  personal  estate,  and  charged  her  **  with  the  raising  and 
education  of  mj  children,  such  education  to  be  the  best  her  means 
will  afford,"  and  farther  provided  that  **  if  an j  of  our  children  should 
voluntarilj  refuse  education,  thej  are  not  to  receive  anj  advantage  in 
propertj  in  conseqaence  of  such  refusal,'*  and  also  that  **  my  wife  maj 
give  to  anj  of  our  children,  at  any  time,  and  in  the  form  and  manner 
she  maj  think  best,  anj  portion  of  propertj  she  maj  think  proper ; 
provided,  those  to  whom  she  had  given  shall  be  charged  the  full 
amount  in  the  settlement  of  the  estate  ^  Howie  v.  Barber^  S.  Ct.  S. 
C,  Oct  28,  1888. 

Life  eeiaU  is  created  bj  a  devise  of  land  which  provides  that  the 
devisee  is  to  '<  occapj  and  enjoy  it  daring  his  natural  life,"  and  a  far- 
ther provision  that  he  cannot  alienate  the  land,  nor  in  anj  waj  in- 
camber  it,  and  that  it  shall  not  be  subject  to  attachment  or  levj,  is 
inconsistent  with  such  life  estate  and  void  as  to  judgment-creditors: 
McCormiek  HartfeeHng^Maekine  Oo.  v.  Gaiee,  S.  Ct  Iowa,  Oct  4, 
1888. 

Jambs  C.  Sbllbbs. 
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ACCORD  AND  SATISFACTION. 
Binding  SeidtmenU, 
Payment  of  a  bill  for  a  reduced  amount,  after  htmafide  objections  to  a 
larger  amount,  is  an  accord  and  satisfaction.    464. 

ADMIRALTY.    See  SHIPPING. 

ALIENS. 
Taxation, 
A  law  to  tax  aliens,  as  such,  is  roid.    181, 182. 

ANIMALS. 

Coniribtiiary  Ntg^igenee. 
In  Indiana,  allegation  of  want  of,  is  necessary.    635,  637. 
Otherwise  in  England  and  New  York,  and  generally.    635,  637. 
May  preclude  reooTery  when  acts  are  proved  which  establish  knowledge 

of  the  character  of  the  animal,  and  that  the  injured  person  brought 

the  calamity  on  himself.    636. 
Deer* 

Keeper  liable  on  proof  of  knowledge  of  the  animal's  ferocity.    634. 
Experts  may  prove  its  propensity  to  injure  at  the  particular  season  of 

the  year  when  the  damage  occurred.    634. 
Keeper  liable  for  injury  to  one  who  had  seen  persons  playing  with  the 

deer,  although  warning  signs  had  been  posted.     637. 
Dogs, 

Keeping  is  lawful  when  accompanied  with  proper  care  and  diligence  to 

prevent  injury  of  any  one  who  does  not  lawfully  provoke  or  meddle 

with  the  dog.    631,  636,  637. 
Keeper  is  not  liable  if  the  dog  be  improperly  loosed  by  another  person. 

636. 
Keeper  liable  if  his  servant  improperly  loose  the  dog.    637. 
Recovery  may  be  had  where  a  person  knew  the  dog  ought  to  be  tied  and 

entered  the  indosure  without  looking.     637. 
Treading  on  a  dog's  tail  accidentally,  is  not  contributory  negligence. 

637. 
Owner  liable  where  a  step  broke  and  let  a  person  down  to  where  a  savage 

dog  wss  chained.    637. 
Keeper  of  a  vicious  dog  is  an  insurer.    637. 
Watch  dogs  are  lawful,  but  must  be  confined  within  reasonable  bounds. 

637. 
Knowledge  of  the  dog's  habit  to  bite  in  play  is  sufficient  to  charge  the 

owner  with  knowl^ge  of  its  tendency  to  bite  when  angered.     639. 
The  jury  may  see  the  dog,  to  judge  of  its  dispusition.    641. 
Mere  habit  of  bounding  upon  and  seising  persons,  so  as  not  to  hurt  them, 

though  causing  annoyance  and  trifling  damage  to  clothes,  will  not  be 

sufficient  to  sustain  an  action  against  the  owner  of  the  dog.    641. 
DomiHa  Natttra, 

Indiscriminate  killing  of  a  domestic  animal  is  not  allowed,  even  though 

it  be  engaged  in  mischief.    644. 
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Keeper  lUble  only  after  notice  of  tome  Tiekms  haUi.    633,  634. 
Snoifer,  or  knowledge  of  eril  propentttj  most  lie  arerred  and  proved* 

634,638. 
Knowledge  of  the  animal*!  miiohieTOiu  piopensitj  ia  a  qoeatlon  for  tbe 

Jnrj.    639. 
Good  charaeter  eannoi  be  ilMywn,  when  one  proviooa  Tieioaa  ael  ia  deailj 

proved.     640. 
Knowledge  of  an  agent  or  aerrast  ia  Impnted  to  the  maater.    641. 
Wanionlj  killing  a  doaieatic  animal  cannot  be  ozcnaed  hj  after  aoqaired 

knowledge  of  an  eril  propenaitj.    644. 
xene  xVoliirB. 
Keeper  is  reaponaJMo  withoot  noUoe  of  tiie  animal's  proponaitica.    633, 

634. 
Keeper  alone  is  frnw /km  UaUo.    636. 
Mmi  Owmen. 

All  the  ownen  of  an  animal  are  liable  ftir  ita  aotloaa.    642. 
JmiU  TretpoMun* 
The  owner  of  each  of  aereral  trespassing  animsls  most  be  sued  aepa 

ratelj.    642. 
In  the  abeence  of  proof,  each  animal  will  be  proanmed  to  bare  done  tbe 

same  amoant  of  daouige.    642. 

Keeper  liable,  beeanae  of  the  natnro  of  tho  beast    634. 
Armu  UahUfor. 
Not  onlj  an  indiTidnal  owner,  bat  also  the  costodian  te  the  time  being, 
the  harborer  of  a  straj  animal,  a  boarder  in  a  private  familj,  a  master 
permitting  his  serrant  to  keep  the  dog  on  his  premises,  and  a  eorpora- 
tion  keeping  a  dog,  are  all  liable  for  tbe  dog's  aotions.    643. 
BsMnta. 
Not  presumed  to  be  dangeroos.    634. 
Keeper  not  liable,  withoat  notioe,  eaoept  ftir  trsspassea.    634. 

Statementa  made  after  the  injary,  and  tending  to  show  prior  knowledge 
of  the  animal's  evil  propensitj,  are  admissihle.    641. 

ARREST.    Bee  CRIMINAL  LAW. 
BftUmder. 
Assistanoe  in  making  arrest  maj  be  required  of  a  l^fstander  bj  a  lawful 

officer.    401. 
Eesponsibilit/  fnr  fklse  arrest,  not  incnrred  bj  a  l^tandor,  when  re- 
sponding to  tbe  call  of  an  officer  of  the  law.    401. 
Wearant. 
Seal  of  tbe  court  necessary  for  the  validity  of  a  warrant  of  arrest.    328. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 
DutribMium  of  auet»* 
Individual  creditora  are  preferred  in  the  distribution  of  an  individual 
esUte.    203. 
Landt. 
Auction  sale  maj  be  held  in  the  State  of  the  aaslgnor,  of  lands  situate 

in  another  State.    61. 
Assignment  passes  lands  as  between  the  parties  to  the  aasignmont.   2D4. 
ATTACHMENT. 
Cauu  ofAeHam, 
The  complaint  may  even  allege  a  cause  of  action  «r  lUicIo,  and  the  evi- 
dence may  establish  a  tortious  conversion,  because  the  tort  may  always 
be  waived  and  the  suit  brought  in  contract.    663. 
WrU. 
The  seal  of  the  Court  is  necessary  to  the  validity  of  tho  writ.    327. 
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ATTORNEY  AND  CLIENT. 
Auikarit^  to  bimd  CUiemt. 
Stipulation  for  a  hearing,  made  hy  attomej  for  defendant,  cannot  be 
repudiated  when  defendant  it  present  at  sabaeqaeut  ataget  of  the  caae 
and  plaintiff  prooeeda  in  relianoe  thereon.    62. 
/Vet. 

Professional  employment  extends  to  all  that  is  done,  when  retainer  is  on 
aooount  of  professional  character  and  ability,  though  aome  services  are 
commercial  rather  than  professional.    464. 
Professional  employment  is  compensated  for  all  the  serrioes  taken  to- 
gether, and  not  for  the  aggregate  of  single  acta.    464. 
Lien  of  counsel  for  compensation,  on  recovery  of  land  as  a  consequence 
of  a  successful  contest  against  a  will,  is  superior  to  that  of  the  Judg- 
ment creditor  of  the  heir  ;  the  services  of  coansel  created  the  fund, 
and  in  good  conscience  should  be  protected.    659. 
PririUgerf  Qnuuei, 
Speaking  defamatory  words  during  a  trial,  is  a  qualified  privilege,  and 
eitends  only  to  such  words  aa  have  relation  to  the  cause  under  judicial 
inveatigation.    631. 

BAILMENT. 

LiabilUg  rfbaiUe, 
Deposit  without  reward,  requires  only  ordinary  care.    62. 
The  bailee  is  not  liable  for  a  theft  of  money  deposited  with  him,  with  the 
right  to  use,  if  he  exereise  ordinary  oaroi  and  the  theft  occur  before 
he  use  the  money.    62. 

BANKRUPTCY.    See  BANKS. 
Diackarge, 

Discharge  refused  on  failure  from  stoek  gambling.    270. 
xTOpertjf. 
Indemnity  allowed  to  a  claimant  before  the  Commissioners  of  Alabama 
Claims  for  property  burned  by  the  Georgia,  passes  to  the  assignee  in 
insolven<7.     535. 
Property  includes  a  claim  which  the  sovereign  haa  established  against 
an  indemnity  fund  obtained  by  treaty  with  a  foreign  power.    535. 

BANKS.    See  CHECKS  and  NATIONAL  BANKS. 
Certijicatian,     See  Ckecki, 
Certificate  of  Deoont. 
Not  negotiable,  when  issued  to  order  at  4  per  cent,  interest  for  six 

months,  and  5  per  cent,  for  twelve  months.    465. 
Statute  of  Limitations  does  not  run  against  a  certificate  of  deposit,  until 
it  is  presented.     151. 
DepontB, 
Bankrupt  estate  funds,  deposited  by  the  clerk  of  the  court,  need  not  be 

kept  separate  from  each  other.     336. 
Set-off  for  immatured  paper  of  an  assignor  for  the  benefit  of  his  creditors, 

cannot  be  interposed  by  the  bank.    336. 
Ownership  of  the  deposit  cannot  be  disputed  by  the  bank  after  crediting 
the  depositor  on  its  books ;  this  is  an  implied  contract  to  honor  the 
depositor's  check,  in  the  absence  of  an  attachment  by  a  creditor  or  a 
demand  by  the  true  owner.    604. 
Statute  of  Limitations  does  not  run  against  funds  deposited  in  a  bank, 
and  subject  to  call,  until  a  demand  is  made  for  such  funds.    734. 
Ihgment.    See  BilU  and  Note§  and  Ckeda. 
I^'esident^B  Autkoritg. 
Compromise  of  a  claim  not  within  the  usual  authority  of  a  bank  presi- 
dent.   53,  58. 
Litigation  is  in  the  charge  of  the  president,  by  virtue  of  his  authority. 
57. 
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BA  NKS^(o(m/iiiii«/. ) 

Transfer  of  property,  not  within.    58. 

Implied  anthority  of  th«  prttsident  ia  dependent  upon  the  oonne  of  hnsi- 

nees  in  the  bank.    59. 
Binding  effect  upon  the  bank  of  the  president's  admissions  depends  upon 

extent  of  his  aathoritj.    60. 

BILLS  AND  NOTES.    See  CHECKS. 

Unintelligible  words  ("  excepted,  Sept.  18,  L.  B.  M.'*)  maj  be  nsM, 
and  parol  evidence  is  admissible  to  explain  the  meaning  of  the  words 
nsed.    204. 
Alteration.     See  Filling  Blank», 

Increasing  the  rate  of  interest  and  making  the  note  Joint  instead  of 
several,  are  each  alterations  as  avoid  the  note,  bat  do  not  affect  the 
validitj  of  a  mortgage  given  to  secure  the  note.     734. 
Aecommothtion  Notes. 
Maker,  who  is  the  accommodating  part/,  cannot  set  np  that  the  holder 
purchased  the  note  on  the  credit  of  the  indorsers  only.    270. 
Collateral  Seanity. 
Pledgee,  ignorant  of  the  history  of  the  note,  cannot  recover  the   face 
value,  but  only  the  amount  of  his  debt,  when  the  drawer  established 
want  of  consideration  to  the  note.    271. 
CoUeetion.    See  Bresentaiion* 
Collection  of  a  note  in  a  manner  recommended  by  the  maker  at  the  time 
the  note  is  cashed  by  a  bank,  creates  no  liability  to  the  bank,  on  the 
part  of  the  maker,  after  he  has  paid  the  note.    605. 
CoUeetion  Fee.     See  Negotiability, 
Jurisdictional  amount  is  fixed  by  including.    133. 
Void,  if  unreasonable.     62. 

Endorsement  made  after  delivery  of  the  note  to  the  payee,  upon  his 
promise  of  forbearance  of  suit  against  the  maker,  is  not  upon  a  suffi- 
cient consideration.    605. 

Services  rendered  by  daughter  to  widowed  mother,  sufficient.     270. 

Interest  on  prior  note,  conditionally  paid  by  new  note,  not  sufficient. 
270. 

Surrender  of  a  certificate  of  homestead  entry,  is  a  sufficient  consideration 
for  a  promissory  note.     133. 

Verbal  promise  to  pay  a  note  made  and  sold  to  raise  money  to  reimburse 
an  endorser  for  losses  incurred  for  the  maker,  is  binding  upon  the 
party  making  'such  promise ;  it  is  not  a  promise  to  pay  the  debt  of  an- 
other, and  need  not  be  in  writing.     800. 
Damagee. 

Damages  for  non-return  of  accepted  draft  until  insolvency  of  acceptor,  a 
jury  question.    133. 
Dags  of  Chrace.    See  NegotiahUitg. 
Endorsee. 

**  For  collection,"  open  to  same  defences  as  payee.    63. 

For  collection,  though  not  so  expressed,  is  not  open  to  defences  until 
want  of  consideration  or  bona  fides  is  shown.    337. 
Endorser. 

Accommodation,  discharged  by  extension  of  time  upon  a  valid  consider- 
ation betwf^en  the  maker  and  holder.    204. 

Protest  must  be  personally  notified  to  the  endorser  at  his  office  or  resi- 
dence, where  both  are  but  two  hundred  yards  distant  from  the  post- 
'  office  where  there  is  no  carrier  delivery,  and  are  both  open  on  the  day 
of  protest ;  a  drop  letter  placed  in  such  post-office  is  insufficient.    735. 
Endorsement, 

Lost  note  must  be  proved  to  have  been  endorsed,  to  the  satisfaction  of 
the  Court,  not  the  jury.     204. 
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"  Without  reooone/'  Btill  leaves  the  endorser  liable,  on  an  implied  war- 
rant/, for  a  defleiencj  caased  bj  pa/nient  of  usarious  iut«r<Mt.  401. 
Filling  Blamka. 

Blanks  in  a  note  can  be  filled  before  the  note  reaches  the  hands  of  an 
innocent  holder  for  Talne,  without  liabilit/  to  the  maker,  for  so  doing. 
270. 
Forgerg. 

&toppel  en  pai»^  or  a  new  consideration,  necessary  to  bind  the  person 
whose  name  has  been  forged.    401. 
HMer. 

Partnership  note  made  altar  dissolution  is  ralid,  nnless  holder  knew  of 
dissolution.    336. 

Partnership  note  endorsed  "  in  liquidation,"  puts  the  holder  to  prors 
authoritj  of  the  endorsing  partner.    336. 
Maker, 

Competent  to  testify  to  the  relation  of  sureties,  after  the  death  of  one. 
271. 

Discharge  not  effected  bj  payment  by  guarantor,  with  express  promise 
of  payee  to  keep  the  note  alive  for  the  benefit  of  guarantor.    204. 

Parol  evidence  of  intended  number  of  makers  may  be  given.    134. 
NtgciiaMiig, 

Future  or  contingent  consideration  destroys  the  negotiability.     62. 

For  this  reason  the  insertion  of  a  collection  fee  destroys  the  negotiability, 
as  it  renders  the  amount  of  the  debt  uncertain.     204. 

Stipulation  contained  in  a  note  for  the  payment  of  all  counsel  fees  and 
expenses  in  collecting ;  or  giving  power  to  declare  the  note  due  before 
its  maturity,  if  the  payee  deems  the  note  insecure ;  or  promising  to 
pay  the  face  of  the  note  with  exchange  added,  destroys  the  negotia- 
bility.   660. 

Railroad  bonds  and  the  interest  warrants  thereof  are  not  negotiable 
promissory  notes,  and  not  entitled  to  grace,  in  Massachusetts.    465. 
JVoii-ae^olta6/e. 

Valid  in  the  hands  of  a  person  who  takes  the  note  on  the  makers*  repre- 
sentation.   62. 

Valid,  though  providing  for  the  seisure  of  property  on  non-payment.  63. 
Aro/  evidence. 

Destruction  of  the  effect  of  a  note  by  parol  evidence  that  it  had  been  ex- 
ecuted to  the  defendants*  mother-in-law,  on  an  advancement  to  her 
daughter  for  the  purpose  of  securing  the  payment  of  interest  for  life, 
is  not  allowable.    401. 

Not  admissible  to  show  that  a  note,  drawn—"  we  promise  to  pay,"  etc — 
and  signed :   "  I.  M.  Co.,  B.  S.  B.,  Pres.,  D.  B.  8.,  Secy.,'*  was  only 
the  note  of  the  oompany,  and  so  known  to  the  payee  when  he  took  the 
note.    800. 
IhymeM. 

Not  involuntaiy  when  made  to  preserve  credit,  though  under  protest ; 
coercion  is  essential  to  a  recovery  back  of  the  amount  paid.    465. 

Conclusively  presumed  when  a  new  note,  given  to  take  up  an  old  one, 
is  endorsed  to  a  third  party.     134. 

Presumed  when  new  note  is  given  to  take  up  old  one.    134.    Contra.  204. 

A  note,  made  by  a  third  party,  is  not  presumed  to  be  taken  in  absolute 
payment,  from  being  credited  on  the  plaintiff's  books  and  in  state- 
ments of  account  rendered  to  the  debtor.    660. 
PreuMation, 

Not  made  in  time,  where  a  bank  receives  a  draft  payable  at  another 
bank  in  the  same  city,  but  distant  three  miles,  and  does  nothing  until 
the  next  day,  when  it  mails  the  draft ;  on  the  day  of  the  receipt  of 
the  draft,  and  also  of  the  mailing,  there  were  funds  in  the  othfr  bank 
to  pay  the  draft ;  on  the  third  day  the  draft  was  received  by  the 
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bank  apon  whom  it  wm  drawn,  Imt  was  not  paid,  becaojio  of  tha 
bank's  failare  and  anspenaion  on  that  di^ :  tho  coU«aing  bank  ia  lia- 
Ue  for  SQch  negligonca.    6ti0. 
MTtitti*    Baa  JEaaDfav* 

Discharge  is  not  aflMod  hy  the  diaeonntlng  bank  without  the  knowledge 
of  the  sorely,  accepting  from  the  principal,  in  settlement  of  the  origi- 
nal note,  other  notes  with  forged  endorsements,  and  surrendering  the 
original  note,  the  bank  being  ignorant  of  the  forgeriea.    735. 

Writing  the  word  "  secnritj"  after  the  name  of  a  pajee  and  endorser 
will  not  allow  him  to  claim  contribation  fkom  the  makers,  when  the/ 
ol^eeted  and  were  not  in  fact  co-anretiea.    800. 

Doea  not  become  a  principal  debtor  bj  pajing  on  account  and  endorsing 
an  eztenaion  on  the  note,  at  the  instance  of  the  prindpid  debtor. 
800. 

Holder  of  negotiable  paper,  originallj  glTcn  for  an  usurious  loan,  must 
show  aftrmatiTcl/  either  that  he  was  a  bomijide  purchaser,  before  ma- 
turit/  and  without  notice  of  the  nattiy,  or  that  he  obtained  the  note 
from  such  a  bamajide  purchaaer.    808. 

BILL  OF  LADING. 


Full  actual  damage  to  the  gooda  must  be  paid  when  the  bill  of  lading 
limita  the  liabllitj  to  the  invoice  or  declared  ralue  for  cnstoma  dutj, 
and  the  damage  is  less  than  the  inroioe  yalue,  with  the  cost  of  impor- 
Ution  added.    626. 

Otherwise,  if  the  clause  of  limiUtion  relates  to  the  liabilitj,  and  not  to 
the  measure  of  the  damages.    628,  631. 
Ddivenf  of  goodt. 

Direction  to  notiff  another  will  not  prcTont  delirery  to  consignee.    210. 

Production  of  the  bill  of  lading  should  be  required  upon  delivery  of  the 

goods.    210. 
'Discharging  the  goods  from  a  ship  on  to-  a  pier,  after  notice  to  the  con- 
signee of  their  arrival,  and  after  reasonable  opportunitj  to  remove 
them,  is  a  constructive  deliverj  and  terminates  the  carrier's  liabilitj ; 
but,  until  actual  deliver/,  the  carrier  remains  a  warehonaeman«    735. 

Acceptance  of  a  bill  of  lading,  without  dissent,  raises  a  presumption 

that  all  limitations  contained  therein  were  brought  to  the  knowledge 

of  the  shipper  and  were  agreed  to  b/  him.    569. 
Contra,  in  Illinois.     569. 
Exemption  from  liabilitj  for  the  negligence  of  the  carrier  or  ita  serranti, 

cannot  be  contracted  for  in  the  bill  of  lading.     556. 
One  of  a  succession  of  carriers  may  stipulate  that  its  liability  shall  not 

extend  beyond  ita  own  line,  as  it  is  under  no  obligation  to  carry  beyond 

lU  line.    568. 
Reasonable  contracts  for  limiting  the  common  law  liability  of  a  oonmiou 

carrier,  will  be  upheld  by  the  courts.    556,  638. 
Negligence. 
A  bill  of  lading,  exempting  from  loss  by  fire,  requires  proof  of  n^ligent 

burning.    540. 
A  despatch  company  cannot,  by  a  special  clause  in  its  bill  of  lading, 

throw  upon  the  shipper  a  loss  from  the  negligence  of  a  transporting 

railroad  company  or  its  employes.    554,  570. 
This  is  because  the  transporting  company  is  the  agent  of  the  despatch 

or  express  company.    565. 
The  rule  forbidding  a  carrier  from  demanding  a  contract  which  would 

release  it  from  liability  for  its  own  negligence  or  that  of  its  servants, 

is  designed  to  promote  the  greater  security  of  the  consignors.    562. 
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BILL  OP  LADINQ— ((xmltmierf.) 
Throuffk  Bill  of  Lading. 

Tb«  first  of  a  number  of  successire  common  carriers  maj  bind  itself  to 
deliver  goods  beyond  tbe  terminus  of  it8  own  liuH,  so  as  to  be«x>me  respon- 
sible for  tbe  safe  carriage  of  tbe  goods  over  tbe  entire  distance.     5tf7. 

Tbe  American  rule,  unlike  tlie  Knglitib,  bolds  eacb  company  liable  only 
for  its  own  line,  unless  tliere  is  a  special  contract.     567. 

Tennessee  bas,  bowever,  ful lowed  tbe  Kiiglisb  rule.     567. 

Accompanied  witli  a  deposit  on  account  oif  the  freigbt  a  tbrough  bill  of 
lading  issued  by  tbe  tirst  carrier,  amounts  to  an  engagement  to  carry 
over  its  line,  and  to  so  deliver  tbe  g<xxls  to  tbe  next  carrier  aa  to  create 
tlie  same  obligation  in  tbe  second  carrier.     tfi»9. 

Wbere  connecting  carriers  bave  agreed  that  goods  sbould  not  be  oon- 
sidered  as  delivered  by  one  to  tbeotber,  unless  tbe  freigbt  were  prepaid 
or  guaranteed  on  tbe  way  bill,  tbe  first  carrier  remains  liable  to  tbe 
consignor  until  tbis  agreement  is  carried  out  tbough  tbe  goods  bave 
been  actually  placed  in  tbe  station  of  the  second  carrier.  6U9. 
Title  to  amngntd  property. 

Tbe  bill  of  lading  is  evidence  tbat  tbe  title  to  the  oonsignment  is  in  the 
person  in  whose  name  tbe  bill  has  been  made  out.     115. 

Duplicate  bill  of  lading,  taken  as  collateral  by  a  bank,  transfers  to  the 
extent  of  tbe  discount,  and  paramount  to  a  consignee  knowing  of  the 
discount  before  giving  value.    401. 

BRIDGES. 

Authority  to  Coiuimci. 
A  State  may  authorise  the  bridging  of  a  navigable  atream.    177,  469. 
Congress  may  authorise  the  erection  of  a  bridge,  which  is  part  of  the 
means  of  inter-state  oommunication,  though  a  iitate  may  have  forbidden 
such  erection.    775. 
Eminent  Domain. 
No  compensation  need  be  given  for  tbe  use  of  tbe  lands  of  a  State,  be- 
tween high  and  low  water  mark,  taken  for  the  piers  of  a  bridge,  which 
haa  been  authorised  by  Congreaa  aa  an  instrument  of  inter- state  com- 
merce.   776. 

BUILDING  ASSOCIATIONS. 
/ihm  ;  See  CORPORATIONS. 

Borrowers  or  depositors  cannot  be  fined,  unless  members.    372. 

Cash  payment  may  be  required.    372. 

Equity  will  enforce  a  reasonable  fine,  in  a  foreclosure  suit.    373. 

Interest  on  fines  not  allowed.     372. 

Liability  must  be  notified  to  the  delinquent.     373. 

Married  women's  liability  varies  according  to  capacity  to  control.    372. 

Mortgage  may  secure.    372. 

Not  a  penalty,  to  be  relieved  against  in  equity.    373. 

Penna.  Act  of  1879,  limited  to  two  percent,  per  month  on  all  arrearages. 
366. 

Previous  fines  cannot  be  made  the  subject  of  a  new  fine.    360,  3G4. 
Mortgage, 

Illegal  fines  to  be  deducted  in  computing  the  amount  due.    369. 

CHARITABLE  BEQUESTS  AND  DEVISES. 

The  trustee  has  no  personal  interest  in  the  subject-matter  of  the  bequest. 
213. 
Ditcretionanf. 
Equity  will  dispose  of  such  funds  aa  the  testator  intimates  an  object  for. 

224,  227. 
The  heir  can  never  obtain  the  subject-matter,  in  England.    213. 
Otherwise,  in  Iowa  and  Connecticut.    214. 
In  Pennsylvania,  a  discretionary  devise  is  valid.    214. 
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CHARITABLB  BBdUBSTS  AND  DBVISE&-(e«ilw«aO. 

Sehcme  for  distribotkm  eannol  be  fiDmaUtod  h^re  vnder  dianoellor's 
power,  on  behalf  of  the  Crowiiy  as  parmu  patrim ;  our  ComrU  do  not 
poiieM  thie  power.    216,  229. 

BelMBM  fDrmnlated  mder  thii  power,  in  Rnglandj  where  tho  gill  ie  for 
aoBM  iUegal  objeei.    217. 

Or  when  the  spedAe  ol^eei  ia  not  in  eaiatenee.    217,  218. 
.  Or  where  the  beqneat  la  poaitiTelj  dedined.    217,  218. 

Or  where  the  legaiflgr  la  wholly  indeinite.    217,  219. 

Or  where  tha  wiU  la  indeinite  and  tha  indieated  BMUM  CdL    217,2211. 
AuaUiL 

Too  indefinite,  where  a  Ronuui  Gatholle  Charch  waa  to  be  eeleeted,  inr 
prayera  for  the  teatalor'e  funilj,  and  all  othera  in  purgatory.    <I0& 

Bat  a  beqoait  of  money,  **  in  tmat  for  the  benefit  of  the  Catholic  Chorch 
OB  aiy  Cum  in  T.  County,"  that  "  eerriee  shall  be  held  in  eaid 
church,  for  my  soul,  yearly,"  la  good  although  the  churdi  be  not  in- 
corporated.   801. 

Denuncialioa  of  secure  title  to  land  in  priTate  IndiTiduala  in  the  works 
of  Henry  George,  aroida  a  derise  of  rest  and  reaidue  to  Henry  Ocorge, 
iv  tha  free  dlatribution  of  anch  of  hk  worka  aaha  aught  think  proper. 
•10. 

CHKKB. 

iiHiysiuf  ^a  /barf. 
An  ordinary  cheek  does  not  operate  aa  an  assignment,  pro  isali,  of  the 

fund  againat  which  it  is  drawn.    337. 
vciff^oeCMa  ;  Bee  Stoppuuf  /tiyncaC. 
Bimk  la  primarily  liaUa,  when  cuHfying  at  the  requeat  of  tha  drawer. 

151, 163, 141. 
Binding  eftct  of  a  certification  la  orercome  by  a  wamiqg  carried  on  the 

CMC  of  the  cheek.    145. 
Conduct  of  the  bank's  oAceta  alone,  may  haTc  the  aame  eftet  aa  a  cer- 

tiieatfcm,  aa  the  jury  ahaU  find  the  CscU.    141 . 
Drawer  of  a  check  becomes  surety  for  the  bank,  when  he  requests  thecer- 

tificatlon.    153, 156. 
Drawer  of  a  check  la  diacharged  by  certtficatloo  at  the  requeat  of  the 

payee  or  a  subsequent  holder.    149,  150. 
Bffeet  Is  to  make  the  check  practically  the  promissory  note  of  the  bank. 

151. 
Endorser  la  diaeharged  by  a  certification  at  the  requeat  of  tha  holder  of 

the  chedc    150. 
Otherwiae,  when  at  the  requeat  of  the  drawer.    153. 
Form  of  certification  is  immaterial.    141. 
Forgery  of  certification  Is  of  no  greater  Talidity  than  the  fingmy  of  a  bill 

of  ezdiange.    144. 
Oamishee  process  will  lie  by  a  creditor  of  the  holder,  againat  tha  bank 

certifying  the  check.    149. 
Liability  created  by  certification  la  no  greater  than  that  by  the  accept- 
ance of  a  bill  of  exchange.    142. 
Miatake  in  certifying  may  be  rectified  by  the  bank,  if  it  can  doao  before 

the  holder  changes  his  position,  to  his  disadrantage,  on  account  of  the 

certification.    145. 
NoTation  occurs  when  the  bank  certifies  at  the  request  of  the  payee  or 

a  subsequent  holder,  ss  the  bank  thereby  becomes  the  debtor.     148. 
Proper  ofilcer  must  certify,  or  it  is  not  valid.    146. 
Statute  of  Limitations  ceases  to  run,  from  the  time  of  certification  until 

presentation  for  payment.    152. 
n»age,  when  followed,  makes  a  valid  certification.    147. 
Written  certification  is  unnecessary.    141. 
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A  cheek  is  an  order  on  a  bank,  to  pa/  a  oamed  person,  a  specified  enm 
on  deposit  in  the  hank,  without  designating  a  fntnre  daj  of  payment. 
134. 
ColUctum.    See  BILLS  AND  NOTBS. 
KmdoTwemeHt,    Id. 

Forgery :  See  Certifieatwm,  also  BILLS  AND  NOTBS. 
Endorsement,  whose  forgery  oonld  hare  been  detected  by  compariBon, 
renders  the  bank  liable  even  to  a  depositor  negligent  in  examining  his 
retamed  cheeks.    465. 
LimiiatuM.    See  BANKS. 
MemoramAan  om. 

Need  not  be  regarded  by  the  bank.    63,  337. 
NegoiieUHiiiy, 

Not  destroyed  by  being  payable  in  oorrent  fhnds.    134. 
ArtnerJUn.    See  BILLS  AND  NOTES  . 
When  drawn  for  use  of  one  partner  by  himself,  with  the  knowledge  of 
the  bank,  mnst  be  assented  to  by  the  other  partner.    134. 
Ajfiiieiif.     See  Stoppima  Ihymeni, 
Cashier's  cheek  on  his  own  bank,  may  be  payment  by  course  of  dealing. 

271. 
Implied  contract  to  honor  a  depositor's  check  arises  from  receipt  of  a  de- 
posit and  entrj  on  the  books  of  the  bank  to  the  credit  of  the  depositor. 
604. 
Refusal  of  payment  of  a  depositor's  check  on  the  allegation  of  his  not 
being  the  owner  of  the  funds  deposited,  is  clearly  against  public  policy, 
unless  an  attachment  has  been  laid  by  a  creditor  or  a  demand  made 
by  the  true  owner.     604. 
"  Deputy  Treasurer,"  when  appended  to  the  depositor's  name  in  open- 
ing the  account,  is  an  acknowledgment  by  the  depositor  that  the 
money  is  held  for  some  one  else  not  named,  but  does  not  change  the 
ordinary  relations  between  the  bank  and  the  depositor  and  would  alone 
be  no  ground  for  refusing  payment  of  his  checks.     604. 
Clearing  house  rules  goTcrn  the  elTect  of  gi?ing  a  check.    271. 
/Veies/afMR. 
Due  diligence  necessary  to  prcTcnt  the  conditional  payment  of  a  debt 
from  its  acceptance  being  converted  into  actual  payment,  by  loss  to 
the  drawer  or  endorser  from  delay  in  presenting.    465. 

drawer  may  direct,  at  any  time  before  actual  payment.    337. 
Certification  at  request  of  payee  or  subsequent  holder  prevents.    149. 

CITIZENS. 
Birth. 
Child  bom  of  foreign  parents  in  the  U.  8.  is  a  citisen  of  the  U.  S.    539. 
Children  of  ambassadors  are  an  exception.    540. 
Buaine$$, 

Every  citisen  is  protected  in  the  pursuit  of  any  lawful  business  or  em- 
ployment, by  the  provisions  of  the  Fourteenth  Amendment  to  Const. 
U.  S.    545. 
Chinese. 
Children  of  Chinese  parents,  even  if  aliens,  are  citisens  of  the  U.  S.  if 

bom  in  the  U.  S.     544. 
Naturalisation  has  been  denied  to  the  Chinese  l^  the  Act  of  Congress  of 
1882.     544. 
Cohred  Psreons, 
Fourteenth  and  Fifteenth  Amendments  to  the  Const.  U.  S.  protect  colored 
persons  sgainst  State  discrimination,  but  do  not  enable  them  to  any 
especial  righU.     542,  544. 
CorpanUums.    See  I4ik  Amendt.  Omat.  U.  S. 
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CnriZBNS-KflnCMHMO. 

Men,  woman,  and  ddldren  are  dtimia  within  Ike  oonatttntloBal  dci- 
niftioB  of  ponom  bom  or  natoralfiod  in  Um  U.  &  and  snlgect  to  tko 
jnrMietioa  tberaoT.    539. 

Ki€otori  aad  ogooholdori  are  llMJtod  diiinitiona  of  gliaens.    S99. 


Chaago  of  borne  and  of  plaoe  of  ▼odng  wili  be  oondosiTelj  presomcd 
when  a  nan  goee  to  another  State,  and  aoqoiree  a  hoawstcAd  under 
tiie  Aoto  of  Congreos,  or  o»errieei  the  righta  of  an  elector  to  which  a 
pemanent  reaidenee  ia  nqnisito ;  snbeeqoent  stateoMnte  nnd«*r  oath, 
that  ho  did  not  Moan  to  change  hie  doaiidle,  bat  intended  to  retnm  to 
hie  fsriMr  hooee,  cannot  be  permitted  to  control  the  deciBion  of  hk 
right toTote.  73S. 
Awfeeafft  Ammimmi  «»  Om  Cmui.  U.  5. 

Carporattontaranotproieetedbf:  beiMartiSdalperaona.    534,548. 

GmCto,  Swm  dan  Co.  r.  S.  P.  B.  B.  &,  (118  U.  8.  3M,  356).    781. 

Thia  amendment  adds  nothing  to  the  righto  of  one  citiaen  against  an- 
other, bnt  it  dom  fdrniah  add  if  tonal  proteotion  to  eyiitting  priril^gea. 
549. 


Colleotirelj,  thej  Ibrm  alien  nationa  nnder  the  protecting  oare  of  the 
Nattonal  Oorernment,  bnt  th^  are  neithor  oitiaona  nor  iateigneri,  aa 
are  other  peraons.    543. 
JmrimUdiam.    See  COURTS. 
NatwrolvBatimL. 

The  National  Goremment  now  hao  the  exdnalTe  power.    54X. 
OfficMldBn. 
Conatitntion  of  the  U.  8.  dom  not  protect  oAoehndden  againat  State  lawa. 
545. 
StmreeM  of  CitiMemtkip. 

Birth  and  natnralisation  are  the  eonroM.    540. 
Suffrage, 
Not  ao  incident,  neoeasarilj,  of  citisenahip  and  ii  dependent  npon  State 
law  goreming  the  place  of  rmidenoe.     541,  545. 
I\oofold  Citizmtkip, 
The  National  and  the  Stoto  sorereigntj  each  oonfen  dtiaenahip  in  their 
own  spherm.     540,  541. 

COMMON    CARRIER:    See  BILL  OF    LADING,  EXPRESS   COMPANIES, 
NEGLIGENCE,  RAILROADS. 
Liabiliig. 
Contract  of  carriage  for  a  short  distance,  not  prored  bj  a  contraot  for  a 

longer  distance  containing  the  shorter.     138. 
Selection  of  goods  or  oastomers  is  not  a  right  of  a  common  carrier.    272i 
The  extent  of  liabilitj  to  transport  goods  offered  to  a  common  carrier,  is 
the  terminus  of  ite  own  line.     568. 
Limiting  UabUitg :  See  BILL  OP  LADING. 

A  State  maj  forbid  a  railroad  company  from  limiting  ite  liabilitx*    178. 
I^egligfnee. 
Loss  or  damage,  while  the  goods  are  in  a  carrier's  possession,  raises  a 
presumption  of  ite  default  without  further  eridence  and  the  carrier 
must  prore  itself  not  responsible.    568. 

CONSTITUTIONAL  LAW.    See  ALIENS,  INTER-STATE  COMMERCE. 
Congron.    See  BRIDGES,  CORPORATIONS. 
ComeqmaUial  Injuriet. 
Construction  of  works  alone  causes  consequential  injuries.    1,  384. 
Operation  of  constructed  works  does  not  cause  a  consequential  injuiy 

within  the  meaning  of  the  constitutional  phrase.    1, 337,  386. 
Difficultj  of  access  caused  bj  a  riaduct  in  the  neighborhood  ia  a  oonse 
quential  injurj-.    465. 
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Constituiion  of  the  U.  S.     S«e  CORPORATIONS,  Eminmt  Domain. 
Finst  Un  amendmenU  operate  on  the  National  government  alone.     25, 

337,  548. 
Powers  of  the  U.  8.  are  to  be  found  onlj  in  the  Constitntion  and  are  not 
conferred  bj  the  oousent  of  the  States,  from  time  to  time.     775. 
CoRttmctioH. 
Decisions  of  the  U.  S.  S.  Ct.  are  binding  npon  the  State  Conrts,  in  de- 
ciding a  oonllict  between  State  laws  and  the  National  Constitation. 
79,  733. 
Due  Proceu  (^  Law, 
Generally  oonstrued  to  be  of  the  same  meaning  as  "  law  of  the  land.*' 

700. 
Principles,  and  not  f6rm,  must  be  oonsidered  in  determining  whether  a 

statute  affords  doe  process  of  law.     700,  704. 
In  criminal  cases,  there  mast  be  a  proper  arrest,  a  legal  preliminarj 
hearing,  the  witnesses  mast  confront  the  accused,  counsel  must  be 
provided,  a  Jurj  must  determine  the  question  of  guilt,  the  trial  must 
be  speedj  and  public,  the  conviction  must  be  upon  legal  evidence,  and 
the  accused  shall  not  be  compelled  to  testify  against  himself.     700. 
Since  the  Fourte«*nth  Amendment  Const.  U.  S.  this  phrase  has  not  been 
precisely  defined  in  general  terms,  but  only  as  each  ease  is  presented 
and  with  relation  only  to  the  particular  case.     701. 
More  strictness  of  the  construction  of  this  phrase  in  an  Act  of  Congreai 

than  in  a  State  statute.    702. 
An  erroneous  decision  of  a  State  Court  is  not  such  depriration  of  prop- 
erty without  due  process  as  to  raise  a  federal  question.    702. 
Eminent  Domain.    See  BRIDGES,  Con$equential  Injuries. 
Compensation  being  required  by  the  State  Constitntion  and  a  borough 
ordinance  having  authorized  drains,  without  providing  for  the  value 
of  the  ground  taken,  and  no  other  authority  having  directed  the  as- 
sessment of  the  damages  in  such  eases,  the  ordinance  was  held  to  be 
void.    532. 
English  statutes  provide  compensation  for  what  would  otherwise  be  ao- 

tionable  only.     391. 
The  U.  S.  may  acquire  the  use  of  land,  lying  in  or  belonging  to  a  State 
without  the  consent  of  the  State  or  the  cession  of  its  Jurisdiction.    775. 
No  reference  is  made  to  public  property  when  the  Fifth  Amendt.  Const. 
U.  S.  forbids  the  taking  of  private  property  without  compensation. 
791. 
Ez  post  facto  Laws. 

A  State  is  forbidden  to  pass  such  laws  in  relation  to  crimes  only.    337. 
fourteenth  Amendment  to  the  Const,  U.  S,     See  CITIZENS,  CRIMINAL  LAW, 
Due   Process    ^  Law,    INSOLVENCY,  JUDGMENT,   LIQUOR    LAWS, 
MASTER  AND  SERVANT,  RAILROADS,  Trial  by  Jury. 
Law  of  the  Land. 

It  is  a  general  law,  hearing  before  it  condemns,  proceeding  upon  inquiry 
and  rendering  judgment  only  after  a  trial.     700. 
Liberty.    See  CRIMINAL  LAW,  POLICE  POWER. 

Liberty  means  more  than  mere  freedom  from  physical  search  ;   it  is 
right  to  use  one's  faculties  in  all  lawful  ways,  to  live  and  work  when 
he  will,  and  to  earn  his  livelihood  in  any  lawful  calling.    532,  545. 
Arms  cannot  be  prohibited  to  individuals  by  a  State,  so  as  to  deprive  the 
National  government  of  a  rightful  means  of  maintaining  public  secur- 
ity.   549. 
Negligence.    See  NEGLIGENCE. 
Nuisance.     See  NUISANCE. 
Obligation  of  Contracts.     See  CONTRACTS. 
i^nsylvania  Constitution, 
Art.  XVI.  §  8,  Const.  1874,  providing  that  *'  municipal  and  other  corpo- 
rations and  individuals  invested  with  the  privilege  of  asking  private 
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propertj  for  public  use,  shall  make  Jiut  oompensadoii  for  propertr 
token,  injured  or  destrojed  bj  the  oonetrnotion  or  enlargement  of  their 
works,  highways,  or  im'>rovemente,  which  oompensation  shall  be  paid 
or  seoured  before  sneh  f.aking,  injury,  or  destruetion,"  diaeoMede    1, 

Injury  here  means  a  l^gU  wrong  for  whioh  an  sstkia  of  daKaoras  miaht 
be  brought.    8»0.  "  • 

iWice  pawtn  of  the  Suuet.    Bee  POLICE  POWER. 
Trial  bjf  Jury, 

A  Bute  may  provide  auother  mode  of  trial  in  a  drU  tstioo.    7Wb 

CONTEMPT  OP  COURT. 
Oui  of  Court, 
Criticism  made  out  a[  Conn  is  not.    206. 

CONTINUANCE. 
I^radiee. 

QranUng  is  discretii^iuij  witk  the  trial  ^xmn.    63L 

CONTRACTS. 
CoMcMuum* 
Executed  contract  are  not  ordered  to  be  caaoelled  nnleM  then  ia  poaitiTC 
proof  of  fraud  jJkdi  false  representotion.    33d. 
Comidaratum, 

Expenditure  of  promisee*s  money  for  his  own  benefit,  if  at  the  request 
of  the  promisor,  is  a  suAuient  oonsideration  to  sustain  a  promise  to 
repay  the  amount  expended.     606. 

Mutual  promises,  to  contribute  equally  to  the  capital  required  to  cany 
out  an  agreed  enterprise  and  share  the  proAU,  form  a  suAdent  con- 
sideration for  the  agreement.     606. 

Performance  of  a  proposition,  coupled  with  a  promise,  is  a  snffident  con- 
sideration, though  no  assent  be  given  at  the  time  of  the  promise. 
186,  192,  193. 

Promise  to  reimburse  a  nephew,  if  he  would  take  a  trip  to  Europe,  is  a 
sufficient  consideration  to  sustain  an  action,  and  is  distinguishable 
tnm  a  mere  promise  to  make  a  present  or  render  gratuitous  service 
where  no  burden  is  incurred  by  the  promisee.     606. 

Single  consideration  for  a  contract  for  the  sale  of  a  business,  with  an 
agreement  in  restraint  of  trade,  will  invalidate  the  whole  contract 
when  the  agreement  in  restraint  of  trade  is  void  ;  otherwise  of  separa- 
ble considerations.    533. 
Emdence* 

Overtime  cannot  be  made  out  by  proof  of  time  spent  in  going  and  coming 
from  work.    206. 

Receipts  embodying  a  contract  are  as  binding  as  any  other  contract, 
though  receipts  are  usually  subject  to  explanation.    533. 
Interpreiatum. 

Generally,  the  law  of  the  place  of  making  the  contract  at  the  time  the 
contract  is  made,  forms  part  of  the  obligation  of  the  contract  and  pre- 
▼aiU.    308,  622. 

Unless  the  contract  provides  otherwise.    308. 

Or,  unless  the  contract  does  not  indicate  by  what  law  the  contract  wss 
intended  to  be  governed.     624. 

Uncertainty  in  the  contract  itself  allows  examination  of  the  condition  of 
the  parties,  the  subject-matter,  and  the  surrounding  circumstances. 
134. 

Acts  of  the  parties  prevaU  over  the  literal  meaning  of  their  written  con- 
tract.   338. 
£o66yiii^. 

Contract  for  hire  to  lobby  is  roid.     63. 
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OUigaiion  of.    Seo  INSOLVENCT. 
Prot«cUon  from  the  CoiMt.  U.  B.  eztondi  to  8Uto  imtftations  ftnd  laws, 
but  not  to  tho  State  ConrU,  or  to  executlTe  oAoert,  or  prl?ate  persons. 
466. 
PropotaL    See  LAND,  Offer  to  SeU. 

Assent,  definitely  made,  is  necessary  to  a  ralid  proposal.    269. 
Unless  dnty  requires  a  oontinning  proposal.    269. 
■Bfffl'tgiffii- 
Matnal  mistake  in  the  sale  of  a  promissory  note,  as  to  the  insolvency  of 
the  maker,  relates  only  to  the  Tslne  and  not  to  the  identity  of  the 
note,  and  is  not  sooh  mntnal  error  as  will  permit  the  rescission.    661. 
Restraint  of  Trade :  see  Comideratian. 
Physician  may  make  aTalid  contract  to  refrain  from  practising  in  a  par- 
ticular  place  for  an  unlimited  time  and  the  contract  will  be  enforced 
by  injunction.     606. 
Valid  when  limited  as  to  place  but  unlimited  as  to  time.    606. 
Void  when  the  oonUact  is  limited  in  period  of  time,  but  unlimited  as  to 
place.    633. 
i^ence. 
Asking  a  question,  embodying  a  request  to  make  a  contract,  does  not 

have  such  result  unless  an  answer  is  secured.    260. 
Fraud  or  known  action  must  attend  upon  silence  to  give  it  oontraotual 

force.     264. 
Course  of  business  may  supply  the  plaoe  of  an  answer.    266. 
Specific  Performance, 
Personalty  must  be  articles  of  peculiar  value,  fkom  curiosity,  antiquity, 
or  aflTection,  or  which  no  one  but  defendant  could  supply,  or  else  spe- 
cific performance  will  be  refused.    466. 
Validity. 
Generally  contracts  have  the  same  force  everywhere.    308. 
Except  when  injurious  to  the  intereste  of  the  State.    303,  308. 
Waiver  of  conditions  of  a  oontraot  is  a  defence  to  an  action  for  the  breach. 

206. 
Act  of  Ood  dissolves  a  building  contract,  but  does  not  prevent  recoveiy 
for  labor  and  materials  furnished.    206. 

COPYRIGHT. 
Auignee, 
The  representations  of  the  assignor,  when  originally  publishing,  that  the 
edition  was  limited  and  that  there  should  be  no  reprint,  are  binding 
upon  his  assignee  :  the  copyright  is,  doubtless,  stripped  of  its  prop- 
erty value,  but  continues  available  for  protection.    660. 
Fhotograpke, 
Damages  aro  not  recoverable  for  reproduction  of  a  photograph.    402. 
Employ^  is  not  liable  for  principal's  violation  of  a  copyright  of  a  photo- 
graph.   402. 
Reproduction  of  a  photograph  is  punishable  only  by  forfeiture  of  the 
plates  and  sheets,  and  one  dollar  for  every  sheet  found.    402. 

CORPORATIONS.  See  CITIZENS,  CONSTITlfTIONAL  LAW,  COURTS. 
AgeMt.    See  ANIMALS. 

Corporations  are  as  liable  for  the  wrongful  acts  and  neglects  of  their  ser- 
vants and  agents,  done  in  the  course  and  within  the  scope  of  their  em- 
ployment, as  individuals.     668. 

The  acts  or  representations  of  the  ofllcers  are  binding  upon  the  corpora- 
tion, when  their  authority  depends  upon  the  performance  of  a  condi- 
tion precedent,  or  the  existence  of  an  extrinsic  fact,  and  the  question 
of  compliance  is  to  be  determined  by  them,  or  rests  peculiarly  within 
their  knowledge.    671. 
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Atmitmudt/or  Umpaid  buuimaiM, 

fihareholden  need  nol  all  be  iiiad«  |MUiiM  to  a  proceediaf  in  0qoUj,  to 
order  an  aweMment.    164, 169. 

SobMribera  to  the  eapital  ■tock  of  a  bank  are  liable  for  unpaid  inttal- 
menta  npon  their  sofaaeriptions,  though  the  bj-lawe  and  etock  sob- 
aeriptiona  maj  have  been  illegal,  beoanse  the  tmatoea  wore  not  stock- 
holders ;  the  alleged  snbsoribers  having  aoqaieseed  in  the  acta  of  sneh 
tmstoes  for  jeara  umSl  allowed  thensolTea  to  appear  aa  aubsoriben,  are 
boand.    736. 


Reasonable  bj-lawa  akme  are  Talid.    366. 
Binding  onlj  npon  the  stoekholdera  and  offloers.    671. 
CaniudSUKk. 
No  implied  power  to  rary  the  amonnt  or  number  of  sharea.    686. 
The  Courts  cannot  effect  an  increase  or  diminution.     682. 
Not  even  hj  a  power  to  dissolve  the  corporation.    686. 
Over  issued  is  distinguished  from  irregularly  issued,  in  being  in  exi 

of  charter  power  and  so  void,  while  the  lattar  is  wanting  in  preseribed 

formalities  and  ia  merely  voidable.    684. 
Overissued  stock  can  be  made  valid  by  a  subsequent  logal  increase  of  the 

stock.    681. 
Maryland  Courts  have  noideeided  npon  the  validity  of  irregularly  issued 

stock.    682. 
Change  required  to  be  approved  by  the  public  oAcera,  can  only  be  qusa- 

tioned  by  the  State  after  such  approval.    687. 
Change  aooording  to  fbrmalities  prifscribed  by  general  law,  cannot  be 

reiulared  valid  by  an  estoppel,  when  the  limit  of  the  law  ia  ezeseded. 

688. 
Otherwise  if  the  formalities  are  not  fully  observed.    688. 
CerH/icalm  ofSiotk,  lUegaUy  Itmed. 
New  York  decisions  reviewed  and  the  corporation  held  liable  for  acts  of 

its  oAcers  within  the  apparent  scope  of  their  authority.    672,  674. 
So  in  Pennsylvania.    676.    (Even  in  case  of  forgery.    683.) 
And  in  Haryland.    677. 
And  in  England.    679. 

MoortB  V.  CfttMRs'  Natiomd  Bmk  tfPSqua,  111  U.  8. 156,  eriUdsed  for  re- 
quiring a  transferree  to  look  into  a  previous  transfer.     680,  681. 
Dictum  of  Wallacb,  J.  (23  Blatnliford,  494),  rriticis«»d  for  requiring  the 

transfer  of  a  certificate,  iHsniHl  in  the  name  of  a  fictitioua  person,  to  be 

made  npon  the.  corporation  books,  before  the  holder  can  olaim  to  be 

henaJUUj  wiUiont  notice.     683. 
Cftarfer. 
All  persons  dealing  with  the  corporation,  must  obeerve  the  chartered 

powers,  at  fiis  peril.     671. 
When  fraudulently  issued  in  ezcesfi  of  the  capital,  under  droumatanoes 

rendering  the  company  lial>le,  damages  are  recoverable.     674,  682. 
In  Massachusetts,  the  corporation  will  be  required  to  buy  the  requisite 

amount  of  valid  stock.    082. 
Messure  of  damages  is  the  market  value  of  the  stock  at  the  date  of 

demand  for  a  transfer,  or  if  no  demand  is  made,  at  the  date  of  filing 

the  bill.    683. 
Vendor  impliedly  warrants    that   the   certificate    was  issued  by   the 

proper  officers  and  sealed  witli  the  corporate  seal,  but  not  that  it  may 

not  have  been  fraadulently  issued  in  excess  of  the  charter  powers. 

682. 
But  the  vendee  has  no  recourse  sgainst  the  vendor,  in  case  of  a  frauda- 

lent  overiasue.    682. 
Congreu, 
State  corporations  may  be  empowered  by  Congress  to  carry  out  the 

powers  of  Congress,  and  the  different  States  cannot  interfere.     775. 
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Contracta. 

Formalities  of  exeoution  reqnirod  hy  the  eharter,  mutt  be  obeerred  to 

render  contracts  binding  upon  the  corporation.    670. 

Defence  of  informal  execution  ia  not  favored  bj  the  ooorta.    670. 

Director*, 

They  oecapy  the  relation  of  tnuteea  toward  the  oorporatioa  and  its 
property.     206. 

A  director  may  purchase  the  property  of  his  oorporation,  at  a  foreclosure 
sale,  made  in  good  faith,  and  at  which  he  was  the  higbest  bidder. 
661.  ♦ 

No  trust  arises  to  the  extent  of  relioTing  from  penonal  responsibility  or 
depriving  of  individual  interest  in  a  contract,  where  the  oflloers  of  s 
railroad  company,  for  the  purpose  of  acquiring  terminal  facilities  and 
with  the  expectation  of  being  reimbursed  for  their  outlay,  enter  ints 
an  agreement  with  other  individuals  to  form  a  corporation  for  the 
purchase  of  such  teriuinals.    661. 

When  the  directors  knowingly  pledge  overissued  stock,  they  may  be  sued 
in  a  separate  action,  or  Jointly  with  the  corporation*    682. 

Defined  to  be  a  pecuniary  penalty  to  seenre  obedienoe  to  the  l^-lawt. 

369. 

Indefiniteness  may  invalidate.    371. 

Tax  cannot  be  levied  in  the  guise  of*    870. 

Reasonableness  essential.     371. 

Validity  depends  upon  statutory  authority.     870. 

Rules  imposing  are  construed  against  the  corporation.     871. 
Foreign  CorporatioHs. 

Foreign  corporations  may  be  excluded  by  a  State,  unless  in  the  employ 
of  the  National  government  or  engaged  in  business  which  is  strictly 
commerce,  Interstate  or  foreign  ;  the  Fourteenth  Amendment  does  not 
protect  them  from  complying  with  terms  of  admission  into  a  State,  as 
they  are  artificial  persons  and  not  such  citisens  as  to  be  entitled  to  all 
the  privileges  and  immunities  of  citisens  in  the  several  States.     534. 

Insurance  companies  of  another  State  may  be  taxed  for  the  privilege  of 
doing  business  in  this  State,  under  a  retaliatory  statute ;  the  charge  is 
a  license  fee  and  not  within  the  constitutional  provision  of  this  State 
in  relatiou  to  equality  of  taxation.    662. 
Lieorporaiion, 

A  special  privilege,  not  to  be  aasnmed  without  the  assent  of  some  gov- 
erning power.    667. 
Malice. 

Imputed  to  corporations  as  well  as  to  individuals.    669. 

Exemplary  damages  allowed  for.     669. 
I^sident. 

With  the  assent  of  the  directors,  he  may  agree  to  an  afllrmanoe  of  a  Judg- 
ment against  the  corporation,  and,  thereafter,  in  the  absence  of  any 
fraudulent  intent,  may  agree  with  the  creditors  to  buy  the  corporate 
property,  at  the  execution  sale,  for  his  own  benefit ;  he  does  not  deal 
with  the  company  and  does  not  act  under  a  temptation  destructive  of 
his  duty.  801. 
Sale  of'  Franckige. 

Irrigating  company,  incorporated  to  construct  and  operate  a  canal,  may 
with  the  assent  of  its  stockholders,  sell  its  right  of  way,  caual  and 
other  property  to  another  similar  corporation,  if  the  sale  is  made  in 
good  faith  and  not  to  delay  or  defraud  creditors.     801. 
SiocJcholdera. 

A  stockholder's  bill  will  lie  on  an  allegation  of  a  fraudulent  combination 
amongst  the  directors.     466. 

Bill  cannot  be  filed  by  a  stockholder  on  his  own  b«*balf  and  other  stock- 
holders who  might  Join,  against  the  corporation  and  its  directors,  un* 


822  INDSZ. 

00RF0RATI0N8— (c6irfM0ii). 

loM  relMf  IS  atkud  whkh  hat  \tetn  toogbt  withia  ihm  eorpanlkm  and 

rafoaed,  or  the  bill  oootaiaa  aoeli  aT«niM»oU  aa  toaatiafj  the  Court  thai 

than  ia  a  anfieieDt  laaaon  te  not  upfijiug  to  ihm  oorponlioi  bafaw 

ilmcthahUl.    6S3. 
StAtenpAm  io  StodL 
Btma  JidB  pvrchaaar,  wfthovi  aottoa  of  wmj  woam  haing  dva,  oumI  ha 

■ada  to  paj.    206. 
Cartifioataa  when  reaairad,  nqvira  tha  anhaorihar  to  paj.    204. 
SabaeriptioD  to  tha  atoek  of  a  propoaad  boainaaa  oorporation  nuij  ha  pro- 

eorad  hj  a  aaeral  agraoBMOt  of  the  pfooioiera  with  the  anhaorihar,  to 

hiij  from  him  within  ono  year,  hia  atoek  at  the  anhaeription  prioe ; 

nalaaa  then  ia  aatnal  fraud,  the  promotera  maj  fadlitoto  the  fonna- 

tion  of  the  oompanj  in  Uiia  waj,  and  tliia  ia  not  a  eontraet  hetwesn 

the  anhaeriber  and  the  eorporation.    633. 
Pajment  of  par  Talne  not  eraded  hj  agreaaaent  to  iaama  fidl  paid  atock 

at  40  per  eent.  of  par.    163. 
Pajment  of  par  valne  not  eraded  hj  agraament  Uadting  aaaaanMSt  for 

halanoa  due  to  $10.    163. 
BeoeiTer  maj  sue  for  halanoa  dne.    167, 169. 
Btatnto  of  Umitationa  doea  not  applj  to»  until  an  aaaaaamaat  or  a  aalL 

164, 171. 
Written  eontraet  determinaa  the  righta  of  the  partiaa.    163. 
Bnbaeription  made  hj  aigning  a  paper,  eontaining  aa  agreement  to  form 

a  ooiporation  with  a  capital  of  $10,000,  in  aiiarea  of  $100  eaeh,  each 

aigner  to  take  the  number  act  oppoaito  hia  name,  ia  not  binding  nnlem 

all  the  capital  ia  anbaoribed,  and  ianot  waired  bj  taking  part  in  aon- 

Toraationa  before  the  organization.    66L 
ITZera  Firet.    Bee  C^paCal  fitoefc,  Cbiiprma. 
No  defence  to  kgal  prooaedinga  ta  lerr.    668. 
Applicable  to  a  contract,  because  the  partj  dealing  with  the  eorporation 

ia  under  no  obligation  to  outer  into  the  contract.    669. 
The  term  aftm  virei  ia  uaed  with  dUTerent  meaninga  aa  applied  to  an  act 

not  to  be  performed  by  the  eorporation  without  the  couaent  of  oertain 

partiea  ;  it  ia  then  general!/  roid,  m  tolo^  and  the  oorporation  may  ao 

plead.    635. 
Or,  aa  applied  to  an  act  not  authorised  with  reference  to  aome  apeoiie 

purpoae,  cireumstanoea  will  then  determine  whether  the  corporation 

may  ao  plead.    635* 

COSTS. 

UncamaiUMtioital, 
Attorney  fee  of  $25  cannot  be  impoaed  by  statute,  upon  a  railroad  eom- 
pany,  oDsuocessfnlly  defending  an  action ;  it  ia  a  denial  of  equal  righta 
with  naturr.1  persons  and  is  roid.     605. 

COURTS.    See  CONTKMPT  OF  COURT. 
Ofurt  of  CttuMi, 

Jurisdiction  limited  to  the  terms  of  the  Act  of  Congress.    340* 
DomieiU, 

Nim-rmdeiU  o/ua  haa  the  personal  privilege,  under  $  1,  Act  of  March, 
1887,  to  plead  in  abatement  in  an  origiDal,  or  more  to  remand  on  a 
removal,  that  he  is  not  a  reaident  of  the  district  where  the  civil  action 
has  been  brought;  but  hia  opponent  may  not  use  this  objection  to 
procure  a  remand  to  the  State  0»nrt  after  the  alien  haa  remored  the 
case ;  residence  ia  not  a  Jurisdictional  fact.    666. 

Citisenship,  when  the  foundation  of  the  Jurisdiction,  requires  the  auit  to 
be  brought  where  the  plaintiif  or  defendant  resides.    538. 

Corporation  ia  an  inhabiUnt,  ainoe  the  Act  of  March  3,  1887,  only  of  the 
district  where  ito  principal  place  of  basiness  is,  when  sued  tor  an  in- 
fringement of  a  patent  right,  there  being  no  sUtnte  in  Illinois^  requir- 
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ing  the  appointment  of  an  agent  upon  whom  prooees  might  he  serred. 
735. 

Citisenship,  to  gfre  Jnriidietion  to  the  Circuit  Conrte  of  the  U.  8.,  mast 
he  that  in  another  State  of  the  Union  or  a  foreign  State  and  not  that 
in  a  Territory  of  the  U.  S.  or  the  District  of  Columbia,  and  a  distinct 
statement  of  the  citizenship  most  lie  madH  in  the  pleadings,  or  else 
the  Circuit  Court  or  Supreme  Court  will  of  its  own  motion  take  notice 
of  the  defect  in  Jurisdiction.  738. 
Egmtg  CmaiM.    See  Powert  of  U,  S.  CouHm,  •• 

Express  statute  necessary  to  extend  their  Jurisdiction  to  criminal  or 
administrative  matters.    339. 
Jwudiction  of  (J.  S.  CowU.  *  See  Court  uf  Claimi,  DomeUe,  REMOVAL  OF 
CAUSEiS. 

Bill  in  eqnitj  cannot  be  brought  to  enforce  a  mortgage  which  is  in  legal 
effect  merely  an  assignment  of  a  contract,  unless  the  mortgagor  oouid 
have  sued  to  recover  the  contents  of  a  chose  in  action.    406. 

Parties  are  arranged  according  to  facts,  when  deciding  upon  Jurisdiction 
and  not  the  form  of  pleading.    212. 

Land  patents  granted  by  the  (Jnit«»d  States  are  sufficient  foundation  for 
jurisdiction,  without  an  allegation  of  citizenship.     538. 

Injunction  bill  against  an  ejectment  judgment  n«)ed  not  contain  an  aver- 
ment of  citisenship,  as  the  jurisdiction  is  ancillary.    638. 

Claims  against  the  United  States,  over  which  the  U.  S.  Circuit  Courts  are 
given  jurisdiction  by  Act  of  lb87  (24  Stat.  505),  include  claims  by  a 
purchaser  of  timber  lands,  under  Act  of  1878  (20  Stat.  89),  or  his  as- 
signee, to  have  a  patent  ImumI  for  the  same.     6btf. 

Jurisdiction  of  actions  brought  by  the  United  States  and  involving  less 
than  $500,  is  not  vested  in  the  U.  S.  Circuit  CoutIb  by  §  629, ^v.  Stat , 
granting  original  Jurisdiction,  *'  of  all  sqits  at  common  law,  where 
the  U.  S.  or  any  officer  thereof,  suing  under  the  authoriQr  of  any  Act 
of  Congress,  are  parties."  610. 
Ihwen  of  the  U,  S.  Courts. 

Equitable  powers  may  be  exercised  in  an  action  at  law  to  prorent  abuse 
of  process.     2(^. 

Privileges  claimed  under  Const.  U.  8.  must  be  set  up  in  the  proper 
Court  below,  to  be  reviewable  under  ^  709,  Rev.  Stat.  U.  S.    37. 
State  CourtM. 

No  jurisdiction  over  non-residents  can  be  conferred  on  State  Courts. 
616. 

CRIMINAL  LAW. 

Accessory. 
Where  a  fight  resulted  in  death,  one  who  accompanied  the  slayers  to  see 
what  would  happen  in  an  attempt  to  drive  the  dect'ased  from  the  town, 
without  serious  injury  being  intended,  is  not  guilty  of  murder  as  an 
accessory.     606. 

Bastardy.    See  ILLEQITIMATBS. 

Arrest. 

Preliminary  examination  should  precede  remoral  to  district  where  offence 

was  committed.  134. 
Discharge  by  magistrate  after  arrest  and  examination,  is  not  a  bar  at  a 
second  arrest  on  the  same  charge,  as  a  person  has  not  been  once  in 
Jeopardy,  until  put  upon  trial,  in  a  Court  of  competent  Jurisdiction, 
on  indictment  or  information  sufficient  in  form  and  substance  to  sus- 
tain a  conviction,  and  a  Jury  has  been  charged  with  his  deliverance. 
735. 
Arrest  may  lawfully  be  made  at  a  congressional  election,  without  a  war- 
rant, by  a  deputy  U.  S.  marshal,  who  sees  a  vote  rejected  because  the 
party  has  not  been  naturalized,  hears  him  advised  to  try  another  poll- 
ing place,  follows  there  and  finds  he  has  voted  ;  the  officer  need  not 
Vol.  XXXVI.^106 
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b«  An  «/<»-  or  ear-wiUMMfl  of  •rety  CmI  noeemiy  te  th« 
the  crime.    736. 
Cmupiracjf. 

IndirMoi  aoto  saAeleDt  to  oonstttnte  the  eriaio.    €3. 
Due  iVoeeii  ^  £av.    See  GONdTITUTlONAL  LAW. 
Fomrteemik  Amemk.  QmM.  U.  5.    Bee  CONSTITUTIONAL  LAW,  ImtariaUim^ 

Intended  to  preTent  vnjnst  dieerimlnation  between  dtiienfl.    705. 

A  presentment  or  an  indictment  by  a  grmnd  jovy,  is  not  nqniiwl  bj  tbie 
amendment.    648,  704. 

Jurors  may  be  qnalilled  by  statute,  though  they  have  formed  an  opinion 
from  rumor  or  the  newspapers.    27,  46,  liH, 

Jurors  may  be  peremptorily  challenged  only  according  to  a  regulating 
statute.    45. 

Jniy  trial  is  not  such  a  prirttege  or  immunity  of  national  dUacnaship 
as  cannot  be  changed  or  aboiiahed  by  a  State  acting  within  its  own 
constitutional  limitations.    549. 

A  statute  proriding  that  "  any  person  charged  •  •  •  with  being  an  in> 
ebriate,  habitual  or  common  drunkard,  shall  be  arr«st«d  and  brought 
before  a  Judge  of  a  Court  of  Record  for  trial ;  *  *  *  and  if  conTictrd 
*  *  *  shall  be  sentenced  to  confinement  in  any  inebriate  or  in«ane 
asylum  in  this  SUte ;  *  *  *  provided  that  some  relatlTo  or  friend 
«  «  •  shall  execute  a  bond  conditioned  that  he  will  pay  for  the  support 
of  such  inebriate  •  •  •  during  his  confinement,"  is  in  Tiolationof  the 
Constitution  of  the  United  SUtes,  Amend.,  Art.  14,  $  I,  which  declar<« 
that  no  SUte  shall  ''  deprive  any  penon  of  *  *  *  liberty,  •  •  * 
without  due  process  of  law  ;*'  nor  '*  deny  to  any  person  within  its 
Jurisdiction  the  equal  protection  of  the  laws."    693. 


Validity,  on  habeas  corpus,  depends  upon  the  Judgment  and  not  the 
mittimus.    467. 


Seduction  of  a  natural  daughter  is  as  much  incest  as  thai  of  a  lawful 
daughter.    467. 
/fiMDitiry. 

Au  insane,  uncontrollable  impulse  is  not  suAcient  to  destroy  the  crini- 
inal  responsibility  of  the  accused,  when  he  knows  the  nature  and  con- 
sequences of  the  particular  acts  charged  against  him  and  that  they  are 
wrong.     645.  . 

The  theory  of  an  irresistible  impulse  or  moral  insanity  is  dangerous  to 
the  interests  of  society  and  the  security  of  life,  and  is  repudiated  by  the 
greater  number  of  the  Courts.     650. 
Intoxication.     See  I4tk  Amendt.  Congt.  U.  S, 

No  lawful  punishment  for  drunkenness  in  strict  privacy,  without  any 
exposure  to  or  interference  with   the  public  or  any  individual.     694. 

Statutes  relating  to  habitual  drunkenness  are  beneficent,  but  the  lawful 
right  of  control  terminates  witli  the  Judicial  determination  of  removal  of 
the  conditions.     697. 

The  jury  may  consider  the  intoxication  of  the  accused  at  the  time  of  the 
murder,  not  as  an  excuse,  but  to  determine  his  capability  of  premedita- 
tion and  intent  to  kill.     645,  651. 

Voluntary  intoxication  is  not  an  excuse  for  crime.     651,  653. 

Otherwise  of  involuntary  intoxication.     655. 

Oreater  liability  to  be  maddened  by  liquor,  no  excuse.     654. 

Ddirium  tremem^  though  the  result  of  prior  vicious  habits,  is  an  excuse 
because  shunned  rather  than  courted  by  the  accused.     656. 

No  presumption  of  continuance  of  delirutm  /remeiM,  and  its  existenoe  must 
be  estahliiibed  by  the  aconsed.     656. 

Permanent  insanity  from  drink  is  an  excuse.     656. 
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Dipmrmamia,  or  a  f)W«*ue  o?ennasterinf  the  iioeQsed's  will  and  oompelUiig 
him  to  drink,  is  a  quoHtion  of  fact  for  the  jnrj.     658. 

Some  Coorto  will  not  allow  the  defenoe  of  dipmmama,     658. 

Drunkwnueia  ta  an  aggraTation  of  the  erime  oommitted.    658. 
JurimiictioH. 

A  bd  action  from  another  JnriBdiotioii,  by  the  law  oAoers  of  the  State,  will 
not  confer  jnriadiction.    634. 
MandoMifhter, 

HiHbaiid  is  gniltj  of  the  death  of  hit  wife  from  exposure  in  mid -winter, 
by  saflfering  her  to  be  oat  of  doom  all  night  while  intoxicated  and  in- 
sufficiently clad,  though  within  reach  of  the  hoase.    801. 
Mmrder^ 

Inciting  to  commit  a  murder,  renders  the  person  who  Incites,  guilty  of 
mnriTer.     42. 

The  killing  of  a  pursuer  who  is  seeking  to  arrest  the  fugitive  for  a  felony 
just  committed,  is  murder,  even  though  no  warrant  has  been  issued. 
64,  645. 

Insnltiug  words,  alone,  are  not  a  snflleient  proToeation  to  reduce  a  murder 
to  the  grade  of  manslaughter.    735. 

iScdMfMM. 

Marriage,  ensuing  on  a  seduction  under  promise  of  marriage,  preTents 
a  criminal  proseoution,  without  regard  to  the  bad  faith  in  marrying. 
404. 
Sdf-defene€* 
Courage  or  cowardice  of  one  defending  himself,  is  not  to  be  considered, 
but  only  honesty  of  belief  of  danger.     606. 
Trial. 

Counsel  may  punine  any  legitimate  line  of  argument  to  the  Jury.    402. 
B^iieaMf.    See  LIQUOR  LAWS. 
Where  the  accused  is  allowed  to  testify  In  his  own  behalf,  there  is  a  di- 
versity as  to  the  inference  which  the  Jury  may  draw  from  his  failure 
to  testify.    701. 
Accused  may  be  cross^xamined,  when  offered  as  a  witness  in  his  own 
behalf.    36,  705. 

DAMAORS.    See  MUNICIPALTTIBS,  NEQLIGBNCE. 
Cofit'ertfon. 

When  shares  of  stock  are  converted  under  an  honest  mistake,  the  owner 
may  recover  the  highest  market  price  reached  by  the  stock,  within  a 
reasonable  time  after  requiring  knowledge  of  the  conversion  ;  but  the 
owner  must  make  the  loss  as  light  as  possible,  and  where  the  facts  are 
undisputed  and  not  the  foundation  for  different  inferences,  the  Court 
will  decide  when  the  owner  had  sufficient  time  to  goon  the  market  and 
buy  other  shares.  661. 
Exemplars, 

Injuries  inflicted  in  a  wanton,  malicious,  and  outrageous  manner  by  the 
employ^  of  a  corporation,  whether  ratified  or  not,  are  ground  for 
rKcovery  against  the  corporation.    338. 

Injuries  inflicted  in  a  wanton,  brutal,  and  malicious  attack  with  a  deadly 
weapon,  and  without  provocation,  are  ground  for  damages.    402. 

Pecuniary  ability  of  defendant  admissible  to  obtain  a  sufficient  verdict. 
402. 

Wilful  removal  of  soil  and  destruction  of  fences  are  not  ground  for  exem- 
plary damages,  in  a  civil  action.     534. 
HyjpoihtiioaL 

Not  the  foundation  of  an  action.    402. 
Legal  Proceedings, 

Malicious  abuse  of  process  or  bad  faith  In  prosecuting  legal  proceedings, 
cannot  be  made  the  basis  of  an  action,  unless  the  person  aggrieved 
has  been  arrested  or  his  property  seised.     604. 
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M$anwt  <tf\ 
LiTing  ezpenaea  of  deceased,  and  not  nerelj  fiod  and  doChinf ,  are  to  be 

dedacted  frosn  damages  Im  his  death.    135. 
Valae  x>f  the  goods  is  the  extent  of  the  rerdiety  in  aa  aetiaB  of  elaim  and 

demand.     ^ 
Par  Talne  of  bonds  issued  to  boild  a  eoort-hooae,  is  Vbm  moaanre  of 

damages,  when  the  contractor  has  failed  to  complete  the  building.  338. 
Corporations  are  liable  to  the  same  role  as  indiTidnmls,  for  ii^nries  to 

property.    383. 
Latent  hereditary  disease,  which  had  noTer  before  exhibited  itself,  being 

developed  in  a  child,  as  the  result  of  an  injuiy  ooeasioned  bj  the  n«^- 

ligence  of  a  railroad  company,  the  entire  daniago  ia  reooveraUe  as  the 

aoddent  was  the  proximate  cause.    801. 

DEBTOR  AND  CREDITOR. 
TimiB  €md  LcAor. 
Where  no  fraudulent  intent  is  shown,  a  debtor  may  work  gratuitonsly 
upon  the  separate  property  of  his  wife  and  pay  for  the  materials  used 
in  such  work,  without  oharging  the  wife's  property  with  his  debts. 
801. 
Creditors  hare  no  oontrol  orer  a  debtor's  time.    801. 

DECEDENT'S  ESTATE.    See  CHARITABLE  ESTATES,  ILLBaiTIMATES^ 
WILLS. 
£HUMM&d  Controcfff. 
Serrioes  rendered  cannot  be  sued  for,  beoanse  of  mere  axpieaaion  of 

gratitude.    191? 
Servicea  rendered  by  request  of  decedent  msy  be  sued  for,  without  re- 
gard to  the  expectations  of  a  legacy.     190. 
Serricea  roluntarily  rendered  in  hope  of  a  l^gaqy,  oannoi  be  sued  for. 
189. 

DEER.    See  ANIMALS. 

DIVORCE. 
Adukery, 
Hnsband  conniring  at  wife's  adultery,  cannot  obtain  a  diroroe  on  that 

J  ground.    359. 
ry. 
Acts  of  cruelty,  antedating  the  changes  8i>eoiiically  made  in  the  complaint 
and  not  specifically  pleaded,  may  be  shown  as  oonfirmatoiy  acd  cumn- 
latire  OTidenoe  in  support  of  the  fact  pleaded.    802. 

Refusal  to  occupy  the  same  bed  is  not,  where  the  parties  continue  to  live 
together  in  the  same  house  and  observe  other  marital  duties.    802. 
Leautative. 

Territorial  legislature  may  grant  a  divorce,  when  either  party  is  a  resi- 
dent, without  notice  to  the  other  party  or  cause  shown.    467. 

Removal  tnim  a  State,  because  dissatisfied  with  its  divorce  laws,  immate- 
rial if  new  residence  is  to  be  permanent.    534. 

Otherwise,  if  to  continue  only  long  enough  to  obtain  a  divorce.    634. 
Smaration, 

Defence  made  on  the  ground  of  divorce  proceedings  in  another  State, 
where  wife  did  not  appear,  and  was  only  served  with  a  final  decree,  is 
unavailing.    467. 
Smt/or. 

Actions  for  divorce  are  personal.    471. 

Differ  from  ordinary  personal  suits  in  fixing  the  'status,  the  universal 
conclusiveness  of  the  jadgment  and  published  notioe  to  the  adverse 
party  being  suflicient.    474. 
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in  f}eraonam,  quaai  in  rem,     474. 

Proc««ding  to  fix  th«  status,  conclusiTe  upon  all  the  world,  yet  not  a  pro- 
c«^ing  against  a  thing.    475. 

Judgment  is  oonclnsiTe  everywhere,  when  hoth  parties  are  in  oourt.    476. 

One  party  must  be  a  resident  of  the  Jurisdiction.     476. 

Publication  is  sufficient  notice  to  the  absent  party      477. 

Juclgment  frees  both  parties,  except  in  New  York.     481,  484. 

New  York  doctrine  of  the  exclusive  Jurisdiction  of  each  State  over  the 
status  of  the  wife  or  husband  domiciled  in  New  York,  so  as  to  prevent 
divorce  on  application  to  a  tribunal  of  anotlier  State  by  the  husband 
or  wife  domiciled  in  the  other  State,  is  one  of  great  confusion.  487, 
489. 

Compromise  of  a  suit  for  divorce  by  the  wife,  in  which  the  husband  con- 
veyed certain  lands  to  the  wife  and  promised  to  reform  his  drunken 
habits,  is  not  a  bar  to  a  subsequent  divorce  suit  by  the  wife  on  account 
of  the  drunken  habits  not  having  been  reformed  but  rather  increased. 
802. 

DOGS.    See  ANIMALS. 

DOWER. 
Adultery* 

Forfeiture  of  dower  does  not  necessarily  ensue.    359. 
After  desertion,  dower  is  not  forfeited  by  adoltery.    359. 

BASEMENTS. 
Appmienancet, 
This  word  only  passes  strictly  necessary  incorporeal  rights,  etc.    301. 
Drain  is  not  sifected  by  a  deed  made  after  more  than  twenty  years'  main- 
tenance.   64. 
Forfeiture. 
Restriction,  when  violated,  ereates  a  liability  to  forfeitnre  to  the  grantor. 
136. 
Implied  Grant. 
An  existing  passage  will  pass  with  the  dominant  tenement,  in  the  ab- 
sence of  general  words.     288,  300. 
Also,  where  the  easement  is  part  of  the  thing  described.     296. 
Also,  where  the  easement  is  necessary  for  the  proper  enjoyment  of  the 

thing  specifically  described.    298. 
Also,  where  the  easement  is  highly  convenient  and  beneficial.    299. 
Implied  Reaerrationt. 

Actual  necessity,  a  requisite  in  such  case.    301. 
Water, 
Filling  a  reservoir  is  an  unreasonable  use  of  water  in  a  dry  season  of 
three  months  in  a  year,  when  a  lower  mill-owner  is  thereby  deprived 
of  water  for  five  days.     606. 
The  Pennsylvania  doctrine,  that  the  upper  mill-owner  may  detain  water, 
in  time  of  draught,  subject  to  a  finding  by  the  jury  of  the  reasonable- 
ness of  so  doing,  dissented  from  in  Connecticut.    607. 

ELECTIONS. 
Majority, 

A  law  of  Maryland,  providing  that  a  majority  of  the  voters  shall  deter- 
mine, etc.,  means  a  majority  for  the  particular  thing  or  person  and  not 
a  majority  of  the  whole  number  of  voters  or  of  all  who  actually  voted 
for  other  things  or  persons.     509. 
So  held  in  a  similar  case,  S.  Ct.  U.  S.     515. 
Contra,  in  some  other  States.     517. 
Qualified  voters  who  absent  themselves,  are  presumed  to  assent  to  the 
expressed  will  of  a  majority  of  those  voting.    509. 
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KMINBNT  DOMAIN. 
Damagt/nmu 
Abutting  prop«rtieg  are  not  lagallj  duiMiged  bj  aa  aleTalsd  nilmd 
whollT  bailt  on  iiropertT  of  the  railroad.     1. 

Draina  oannoi  be  laid  for  the  benefit  of  an  adUoiniAg  ovner.    136. 
HaUITY. 

Rrrort  in  law  onl  j  ean  be  rerened  1^  a  pare  bill  of  reriew.    470. 
Filing  in  U.  8.  Cirenit  Ct.  may  be  after  an  appeal  haa  been  taken  to  the 
BnpNBie  Coort,  bat  not  proeecated.    470. 

When  the  legal  right  ia  onaettled,  then  ii  groond  for  refoaal  of  an  in- 
Janetioa.    67. 

ERRORS  AND  APPEALS. 
xyQChoBm 
Diimietal  refaaed  by  Stato  Snpreme  Coort,  when  appelant  had  toffered 
an  adrene  decree  in  a  U.  8.  Conrt,  befoffo  ^ipoaling  hk  aait  ia  the 
State  Court.    207. 
Ezoeptlon  not  taken  below,  not  conaidered.    329«  331. 
Wrk. 
Seal  of  the  Court  aeeeMaiy  to  oonatitate  a  ralid  writ  of  error.    SS8. 

ERRORS  AND  APPEALS  Of  U.  S.  8.  CT. 
/Vacfios* 
Rulings  of  a  Cirouit  Court  during  a  trial  without  Jury,  are  not  reriew- 

aUe  onleee  a  written  waiver  of  a  Jury  haa  been  filed.    207. 
Citation  aiuet  iieue  when  aflldavit  does  not  show  the  amount  in  eoatro- 

Tony.    206. 
Applioation  for  the  writ  la  to  be  made  to  Chief  Juatioe  of  Stato  Coort  or 

JnaUoe  of  U.  8.  8.  Ct.,  presiding  in  that  oirouit.    41. 
Ftdmd  QtMtiim. 
Jurisdiction  of  U.  8.  S.  Ct.  limited  to  Federal  questions  only.    41. 
None  from  U.  8.  Ct.  to  a  SUto  Court,  for  violations  of  Stato  Conatitntloa. 

41. 
Criminal  cases  ean  be  removed  from  U.  8.  Circ.  Ct.  only  on  osrtificate  of 

division  of  opinion  by  the  Judges  of  that  Court.    40. 
Refused  by  S.  Ct.  U.  8.,  where,  on  the  face  of  the  record,  the  Federal 

question  has  been  rightly  decided  in  the  SUto  CourU    23. 
Stato  Court  must  not  overlook  the  Federal  question,  neeessarily  InvolTsd. 

139. 
Record  must  show  that  a  right  had  been  denied.    340. 

ESTOPPEL. 
ihrftM. 
Third  parties  cannot  invoke  an  estoppeL    51. 

There  must  be  a  duty  of  speech.    260. 

Actions  must  be  performed,  under  claim  of  right  which  involve  loss. 

267. 
Intontion,  known  at  the  time,  will  operate.    268. 

EVIDRNCB.    See  ATTACHMENT. 
Affidaviu.    Bee  WITNESSES. 
Ltiteri, 
An  agent  of  the  plaintiff  may  be  impeached  by  letters  written  by  him. 
736. 

Rehearing  not  granted  to  admit  evidence  not  offered.     62. 

But  where  counsel  omit  to  present  testimony  which  he  has  ready,  vnder 
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a  iuidappreh«utf ion  of  a  dtrision  upon  an  offer  of  testimony  made  br  th« 
other  Aide,  tli«  Court  will  grant  a  rehearing,  iu  an  i-quitjr  cane.     i3t>. 

Identity  of  name  in  an  Act  of  the  Legi!<lature,  jirfma  facie  evidence  of 
identity  of  pemou,  uiileM  the  name  i»  viary  ouiiiiuou.     4U3. 

EXECUTION. 
Jlwutnteud. 

Family  residence,  actually  and  not  nominally,  is  exempt  as  homestead, 
although  situated  in  the  buiiiuess  portion  of  a  town  and  used  iu  part 
for  mercantile  purpoxes.     b'M, 
Popular  sense  of  the  term  is  to  be  followed  in  construing  it  in  an  exemp- 
tion  law.    534. 
Seat  #y'  the  Court. 

Necessary  for  the  validity  of  the  writ.    325. 

EXECUTOR. 
Ue  son  tort. 

His  own  debt  is  not  allowed  to  him.     135. 
iiisuumagement. 
Receiver  will  be  appointed  when  an  ezeoatrix  mismanages  the  estate. 
135. 

EXPRESS  COMPANIES. 
Common  Carriers. 
Dispatch  and  express  companies  are  held  to  be  common  carriers  on  the 
ground  of  public  policy.     556,  558. 
hUer- State  Commerce  Ad. 

Railroads  conducting  such  business,  must  obserye  the  Act.     136. 
Independent  companies,  not  otherwise  common  carriers,  are  not  within 
the  Act.     136. 
Negligence.    Bee  BILL  OF  LADING. 
Tazaiion. 
License  tax  may  be  laid  on  express  oompanies  by  the  States.    182. 

FEES.     See  ATTORNEY  AND  CLIENT. 

FENCES. 
Inaecure. 
Contributory  negligence  of  owner  of  a  horse  does  not  prevent  recovery, 
where  a  railroad  fence  is  insecure.     138. 

FINES  AND  PENALTIES. 
Ihwer  of  Court  over. 
Affirmed  on  appeal,  cannot  be  modified  or  remitted  by  the  Court  below. 
63. 

FIRE  INSURANCE.     See  INSURANCE. 

FORGERY. 
JuritdietioH, 

National  Bank  bookkeeper  can  be  tried  by  a  State  Court.    65. 

FORMER  RECOVERY. 

Not  Available. 
Judgment  recovered  in  New  York  against  a  non-resident  served  with 
process  in  Massachusetts,  Is  void  for  want  of  jurisdiction,  and  is  not  a 
bar  in  a  subsequent  action  in  Massachosetts,  where  the  defendant 
resided.    535. 

FRAUD. 

£mp/o]^g. 

Profits  may  be  divided  between  a  contractor  and  an  assistant  engineer 
of  the  contracting  company,  where  the  latter  has  no  connection  with 
the  contract.    338. 
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GAS  AND  WATER  G0HPANIB3. 
Outing  off  Suppijf. 

IdJ unction  wiU  be  granted  during  Jndioial  investigation.    283. 

Arrears  of  former  tenant,  not  reason  for  cutting  off.    284. 

Dispute  about  amount  due,  not  ground  for.    284. 

Threat  of,  renders  a  pajment  one  made  under  dursM.    284. 
DoMa^es. 

For  refusing  snpplj,  measured  hj  deterioration  in  Taloe  of  prrmiiw, 
pecuniar/  loss  and  expense  of  fixtures.    285. 
M0ter$  tmd  Croremorf . 

Not  conciusiTC  of  the  amount  consumed.    281. 

To  be  kept  in  order  bj  the  oompanr.    282. 

To  be  supplied  bj  the  oompauj.    281,  283. 
Eat€8. 

Reasonable  onlj  will  be  sustained.    286. 

Mnnicipalitj  maj  assess  on  everj  house.    286. 
RmUm. 

Obligation  to  supply  is  recognised  in  America.    278. 

Reasonableness  required.    279,  280. 

Deposit  of  money  maj  be  required  before  giving  the  serrice.    280. 

Inspection  of  the  consumer's  prsmises  maj  be  made  at  stated  inlsrvsls. 
280. 

TVTMJI^  oil. 

Mandamns  list  when  refkised  for  an  invalid  reason.    28S* 

GUARANTT. 
Ddivery, 
Cannot  be  questioned  when  guarantor  entmats  to  the  party  to  be  goar- 
anteed.    65. 
MtU. 

When  signed  by  three  persons.    66. 
AeeqitaMee. 
Notice  of  acceptance  is  unnecessary  when  it  is  direct  and  oertain,  and  for 
a  thing  known  or  to  be  asoertained  by  ordinary  care.    65. 
iZ«oooii/ioii. 
A  continuing  guaranty  may  be  revoked  by  request  for  surrender  of  the 
written  guaranty  before  any  liability  is  incurred.    207. 

HABBAS  CORPUS. 
JuriMtiictum. 
Habeas  corpus  issues  from  S.  Ct.  U.  S.,  in  criminal  eases,  where  U.  & 
Circ.  Ct.  has  no  Jurisdiction  to  render  the  Judgment.    41. 

HARBORS  AND  HAVENS. 

ImnrovemeniM, 
Police  powers  of  the  States  authorise  improvements  In  their  harbora.  178. 

HIOHWATS.    See  MUNICIPALITIES,  TURNPIKES. 
Detheatitm, 

Conveyance  to  side  of  a  street  laid  out  on  the  public  plan,  hot  not  opened, 
does  not  create  an  inference  of.    211,  403. 

Otherwise,  if  the  street  had  been  laid  out  by  the  vendor.    403. 

Sale  by  plan  creates  an  inference.    64. 

Conveyance,  by  a  boundary  on  a  strip  of  land  "  reserved  for  a  street  and 
no  other  purpose,*'  is  a  dedication,  and  the  grantee  or  those  claiming 
under  him,  have  a  right  to  enter  on  the  strip  and  prepare  it  for  travu 
as  a  street.    535. 

Laying  out  and  public  use,  create  an  inference  of.    211. 

Public  squares  not  convertible  into  a  park,  where  the  title  is  held  with- 
out a  trust  but  subject  to  long  user  for  standing  wagona  and  hitdiing 
horses.    403. 
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ObMtructioMS. 
Hones  are  preaomed  to  be  roftdwortbj,  thoagh  ihjing  at  a  pile  of 
lainber.    404. 
Title  to  :ioU  of. 
Convejanoe  of  land  on  a  highwaj,  creates  preanniption  of  conveyanoe 
to  center.     211. 

ICB.    BeeMORTQAGB. 
Cutting. 
Canals  can  be  cropped  for  ice  onlj  hj  tbe  canal  owners.    243. 
Great  ponds  ma/  be  cropped  by  anj  one  as  a  public  right.     241. 
Mill  ponds  cannot  be  cropped  bj  the  riparian  owner,  but  onlj  bj  the 

pond  owner.    242. 
Bat  the  pond  owner  mast  not  appreciablj  diminish  tbe  head  of  water  at 

the  dam,  by  cropping.     606. 
Non-tidal  stream  can  only  be  cropped  by  the  riparian  owner.    243. 
Pool  in  non-navigable  stream,  can  only  be  cropped  nnder  a  private  right. 

242. 
Tidal  stream  can  be  cropped  in  a  reasonable  manner  by  any  one,  under 

the  public  right.     231,  243. 
Tidal  stream  must  be  cropped  with  care  for  the  protection  of  innocent 

intrndevs.    231. 
Travelling  over  ice  in  a  tidal  stream,  a  public  right,  to  be  exercised  in  a 

reasonable  manner.    231,  240. 

ILLEGITIMATES. 
Evidence  of  Paiemitif. 

Infant,  six  weelu  old,  cannot  be  offered  in  evidence  and  viewed  by  the 
Jury,  to  prove  paternity  ;  such  evidence  is  too  vague,  unoertaiu,  and 
fanciful.     661. 
Inheritance  Generailjf* 

Illegitimates,  at  common  law,  had  no  heirs  save  those  of  the  body. 
726. 

This  doctrine  recognised  in  the  U.  S.    726. 

Except  in  Connecticut.    726. 

Statutes  relating  to  inheritance  do  not  create  heritable  blood  generally, 
but  merely  in  cases  of  lineal  ascent  or  descent.     727. 

Inheritance  from  the  father  apparently  against  public  policy.    730. 

By  the  father,  scarcely  allowed.    733. 
Inheritance,     See  Legitimated  bjf  Marriage, 

Alabama  provides  for  inheritance  both  lineal  and  collateral.    720,  728. 

Hence  a  brother  of  a  deceased  intestate  bastard,  by  the  same  mother,  in- 
herits to  the  exclusion  of  the  mother.     720. 

The  mother  and  her  kindred  inherit,  as  if  legitimate.    732. 

In  Arkansas,  the  illegitimate  may  inherit  and  transmit  inheritance,  from 
and  to  any  and  all  collaterals,  legitimate  or  illegitimate.     728. 

The  mother  and  her  kindred  inherit  as  if  legitimate.     732. 

California  recognises  heirship  to  the  mother,  but  without  collateral  or 
lineal  representation.    727. 

And  the  father  may  create  heirship  by  a  written  acknowledgment,  espe- 
cially made  in  the  presence  of  a  witness.     730. 

The  mother  and  her  kindred  inherit  as  if  legitimate.     732. 

Colorado  provides  for  inheritance  from  the  mother.    728. 

And  generally,  on  marriage  of  the  parents,  though  this  does  not  make 
the  child  legitimate.     731. 

The  mother  inherits  with  brothers  and  sisters,  taking  one-half  as  her 
share.    732. 

Connecticut  did  not  adopt  the  common  law,  but  recognised  heritable 
blood,  both  ascending  and  descending,  in  a  bnstard.     726. 

Delaware  permits  the  mother  and  her  kindred  to  inherit,  as  if  legiti- 
mate.   732. 
Vol.  XXXYI.— 107 
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Florida  penaiU  inUttritanoo  from  the  mother,  m  though  Intimate. 

727. 
And  by  the  mother  and  her  kindred.    732. 

Georgia  permite  inheritance  irreapective  of  legitimate  children.     728. 
And  repreeentation  amongiit  coUateralj.    72tt. 
The  mother  may  take  from  the  child.    732. 
And  sharea  with  brothers  and  sisters,  taking  one-half  as    her  share. 

732. 
Illinois  now  makes  the  illegitimate  heir  to  anj  person  from  whom  kii 

mother,  if  liTing,  could  have  taken.    728. 
The  mother  ma/  take  from  the  child.    732. 

And  share  with  brothers  and  sisters,  takiug  one-half  as  her  share.    732. 
Indiana  permits  inheritanee  from  the  mother,  as  though  legitimate. 

727. 
And  allows  representation.    728. 
And  inheritance  by  tbe  mother  and  her  kindred.    732. 
The  bastard  may  inherit  from  the  father  if  there  are  no  other  legitimate 

children,  or  no  other  legitimate  heirs  residing  in  the  (J.  8.    7So. 
Iowa  permits  inheritance  from  the  mother.    728* 
And  tbe  mother  and  her  kindred.     732. 
And  from  tbe  father,  if  paternitj  is  acknowledged  or  prored  during  the 

father's  lifetime.    730. 
Such  acknowledgment  does  not  legitimate.    730. 
Father  maj  inherit,  if  the  acknowledgment  has  been  mutual.    733. 
Kansas  has  the  same  provision  as  Iowa,  respecting  inheritance  from  the 

father.     730. 
The  mother  and  her  kindred  maj  inherit,  as  if  legitimate.    732. 
Father  may  inherit,  if  the  acknowledgment  has  been  mutual,  and  there 

are  no  living  mother  and  issae.     733. 
Kentucky  permits  inheritance  from  the  mother,  as  though  legitimate. 

727. 
And  by  the  mother  and  her  kindred.    732. 
Louisiana  forbids  representation  from  legitimates.    728. 
Allows  inheritance  from  eacli  other.     728. 
And  from  the  mother,  if  acknowledged  and  there  are  no  lawful  issue. 

728. 
Otherwise,  only  alimony.     728. 

The  mother  inherits  to  the  exdunion  of  brothers  and  sisters.     732. 
The  bastard  may  inherit  from  his  father,  if  acknowledged,  and  there  are 

no  widow,  descendants,  ascendants  or  collaterals.    730. 
But  this  gives  no  right  of  representation.    730. 
The  father  and  mother  share  equally.  If  they  have  acknowledged  the  U* 

legitimate.    733. 
Maine  permits  inheritance  from  the  mother,  without  collateral  or  lineal 

representation.     727. 
And  generally,  since  1864,  on  the  marriage  of  the  parents,  but  without 

being  legitimated.    731. 
The  mother  shares  with  the  widow  or  husband  of  the  illegitimate.    732. 
Maryland  permits  inheritance  between  illegitimates.    7^^. 
And  by  the  mother  and  her  kindred,  as  if  legitimate.    732. 
Massachusetts  gives  lineal  representation,  but  no  representation  collat- 
erally, in  the  mother's  place.    728. 
And  by  mother  and  her  kindred,  as  if  legitimate.    732. 
Michigan  permits  inheritance  from  the  mother,  but  without  odllataral  or 

lineal  representation.    727. 
And  by  the  mother  and  her  kindred,  as  if  legitimate.    732. 
Minnesota  permits  inheritance  from  the  mother,  but  without  oollateral 

or  lineal  representation.    727. 
And  by  the  mother  and  her  kindred,  as  if  legitimate.    732. 
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And  generally,  whttn  the  parents  marr/,  bat  without  being  thereby 
legitimated.     731. 

M iiMiauippi  permitA  bastards  to  inherit  from  their  mother  and  brother's 
children,  and  her  Icindred  and  their  children  and  descendants  from 
brothers  and  sisters  of  their  father  and  mother,  whetlier  legitimate  or 
illegitimate,  and  from  their  grandparents,  but  not  from  any  ancestor 
or  collateral  kindred,  if  there  be  legitimate  heirs  in  the  same  degree. 
729. 

Missoari  denies  collateral  inheritance  between  illegitimates.    725. 

Bat  permits  inheritance  from  the  mother,  as  thongh  legitimate.  727, 
732. 

Nebraska  permits  inheritance  from  the  mother,  without  lineal  or  collat- 
eral representation.     728. 

And  by  the  mother  and  her  kindred,  as  if  legitimate.    732. 

And  generally,  on  the  marriage  of  the  parents,  but  without  being  legiti- 
mated.   731. 

Nevada  permits  inheritance  from  the  mother,  but  without  lineal  or  col- 
lateral representation.    728. 

And  generally,  on  the  marriage  of  the  parents,  but  without  being  thereby 
legitimated.    731. 

The  mother  may  take  from  the  child.    732. 

New  Hampshire  has  the  same  statutory  provisions  as  Alabama  and  Col- 
orado.   728,  732. 

New  Jersey  makes  the  bastard  heir  to  his  mother,  as  if  legitimate,  in 
default  of  legitimate  children.    729. 

And  the  mother  and  her  kindred,  heirs  to  the  bastard.     732. 

New  York  provides,  in  default  of  legitimate  children,  that  the  bastard 
may  inherit  from  his  mother,  as  if  legitimate.     728. 

And  the  mother  and  her  kindred,  from  him.     732. 

North  Carolina  enables  the  bastard  to  share  equally  with  the  legitimate 
children  in  the  personalty.    729. 

In  realty,  the  bastard  may  inherit  from  the  mother,  if  she  had  no  lawful 
issue.    729. 

And  from  another  bastard  and  from  legitimates,  by  representation  of 
brothers  and  sisters.     729. 

The  mother  and  her  kindred  are  heirs  to  the  bastard.     733. 

Ohio  permits  inheritance  between  illegitimates.    725. 

And  from  and  as  representatives  of  their  mother.    729. 

And  by  the  mother  and  her  kindred.    733. 

Oregon  permits  the  mother  to  inherit  from  the  child,  if  there  be  no  widow 
or  surviving  husband  of  the  illegitimate.     732. 

Pennsylvania  allows  legitimates  and  illegitimates  to  share  equally  in  the 
estate  of  their  common  mother.     729. 

And  illegitimates  from  the  same  mother,  take  personalty  as  next  of  kin, 
and  realty  as  heirs  in  fee  simple.    729. 

And  the  mother  and  her  kindred  from  the  illegitimate.     733. 

Rhode  Island  permits  inheritance  between  illegitimates.     720. 

And  from  and  by  the  mother.     727,  733. 

Tennessee  enables  all  brothers  and  sisters  to  inherit  from  each  other. 
729. 

And  the  mother  to  inherit.    733. 

Texas  allows  a  bastard  to  inherit  from  and  through  the  mother  and 
transmit  the  inheritance.     729. 

And  the  mother  from  him.    733. 

Vermont  permits  inheritance  between  illegitimates.    725. 

And  the  mother  from  them.     733. 

Virginia  permits  inheritance  between  illegitimates.    723. 

And  from  and  by  the  mother.     727,  733. 

West  Virginia  permits  inheritance  from  the  mother  as  though  legitimate. 

"    727. 
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And  by  the  mother  aud  her  kindred.    733. 

Wisconsin  allows  illegitimates  to  inherit  on  the  marriage  of  the  parenti, 

but  without  being  legitimated.    731. 
Ttie  mother  and  her  kindred  inherit  from  the  baatard.    733. 
Legitimated  btf  Marriage, 
Koman  law  ao  provided.    730. 
Common  law  denied.    730. 
hj  sUtutea  in  Alabama.     731. 
Arkanaaa.    731. 
California.    731. 
Georgia.    731. 
Illinois.    731. 
Indiana.    731. 
Kentucky.    731. 
Maryland.    731. 
llassaohusetts.     731« 
Michigan.     731. 
Mississippi.    731. 
Missouri.     731. 
New  Hampshire.    731. 
Ohio.    731. 
Oregon.     731. 
PennsjlTania.    731. 
Vermont.     731. 
Virginia.     731. 
West  Virginia.     731. 
Recognition  should  aooompanj  the  marriage.    731. 
Legitimated  by  Statute. 
Though  the  marriage  be  deemed  null  in  law  in  Arkanaaa.    732. 

Missouri.    732. 
Nebraska.    732. 
Nevada.    732. 
Ohio.    732. 
Texaa.    732. 
Virginia.    732. 
West  Virginia.    732. . 
Wisconsin.    732. 
Where  the  marriage  is  annulled  after  birth  of  the  child,  on  ground  of 
former  husband  or  wife  still  living,  or  of  insanitj,  in  California.    732. 
Where  one  party  to  a  void  marriage  has  acted  in  good  faith,  in  Louis- 
iana.   732. 
Mode  of  making  Legitimate,     See  tttpra. 

Completion  in  lifetime  of  illegitimate  not  necessary.    731. 
By  application  to  Court  in  Otnirgia.    731. 

Mississippi.    731. 
North  Carolina.     731. 
Tennessee.    731. 
Father  must  have  been  unmarried,  at  time  of  birth  of  the  child,  in 
Georgia.    731. 
North  Carolina.    731. 
Tennessee.    731. 
By  writing  in  Alabama.    731. 
Michigan.    731. 
By  acknowledgment  and  other  aotioni  of  the  father,  in  California.    732L 

Nevada.    732. 
INFANTS.    Bee  PARTNERSHIP. 
Accounting/or  Ettate, 
Settlement  of  guardian's  account  daring  minority,  may  be  disregarded 
by  the  infant.    66. 
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INFANTS— (emltniMO- 

Custody. 

Mother  is  eoiiUed  to,  when  she  is  driven  from  the  father  by  inhnman 
treatment.    67. 

INNS  AND  TAVERNS. 
Rigku  of  GuttU. 
Protection  mnst  be  aflTorded  to  a  gneet  from  injury  b/  other  peraons.    IGO. 
In  jury  from  a  falling  ceiling,  renders  the  ho«t  liable  to  the  guests.     159. 
Disease  oontraoted  by  a  gneit,  may  be  a  cause  of  action  for  damages 

against  the  host.    159. 
Goods  of  a  guest  lost  mnst  be  paid  for  by  the  host.    158. 
Intoxicated  person  allowed  on  Uie  premises  and  injuring  a  guest,  makes 
the  host  liable.     156. 

INSOLVENCY. 
Defined. 

The  condition  of  one  who  is  presently  nnable  to  pay  his  debts.    467. 
Extra-territorial  Effect. 

InsoWenoy  laws  ,have  no  effect  beyond  the  State,  and  a  State  tribunal 
has  jurisdiction  over  a  non-resident  creditor  only  when  he  voluutarily 
appears.    612. 

Only  throngh  forming  part  of  the  obligation  of  the  contract  can  a  State 
insolvency  law  have  any  extra-territorial  effect.    623. 
Farei^  Crediton. 

Prior  insolvent  laws  deprive  non-resident  creditors  of  their  property, 
without  due  process  of  law  and  in  violation  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States,  and  a  decree  of  discharge 
under  such  laws  is  void  for  want  of  jurisdiction  over  such  creditors. 
611. 

Prior  insolvent  laws  do  not  impair  the  obligation  of  contracts  with  non- 
resident creditors.    612. 

Objection  to  discharge  of  the  debtor  is  not  a  waiver  of  any  rights,  and 
does  not  render  a  discharge  binding  upon  the  non-resident  creditor. 
615. 

INSURANCE.    See  CORPORATIONS,  LIFE  INSURANCE. 
Actions. 
Penalty  denounced  by  the  statutes  of  Wisconsin,  for  failure  to  make  an 
annual  statement  of  business,  is  a  pecuniary  fine,  by  way  of  punish- 
ment, and  cannot  be  made  the  foundation  of  a  civil  action  in  the  U. 
S.  ConrU.    802. 
Agent. 

Poli<7  limiU  his  authority.    197. 
Policy  does  not  limit  a  general  agent.    200. 
Afjflication. 

Soliciting  agent  acts  for  the  insurers  when  he  writes  down  the  answer 

of  an  applicant.    534. 
Stipulation  on  the  face  of  the  application,  that  all  the  statements, 
answers,  and  descriptions  are  the  act  of  the  applicant,  is  an  attempt  to 
create  on  paper,  an  agency  which  in  fact  does  not  exist.    534. 
Falsely  filling  out  the  blanks  by  the  solicitor,  when  the  applicant  had 
furnished  truthful  information,  and  had  signed  the  application  on  the 
presumption  that  his  answers  had  been  oorrectly  written  down,  does 
not  bind  the  applicant.    534. 
^r6tlnitiofi. 
Agreement  to  arbitrate  is  a  waiver  of  the  written  notice  of  loss,  but  not 
of  the  origin  of  the  fire  nor  the  interest  of  the  owner.    207. 
Incumbrance  Clause. 
Judgment  by  confession  entered  without  the  knowledge  of  the  insured, 
and  against  an  agreement  with  the  holder  of  the  confession,  is  a  viola- 
tion of  this  clause  in  a  policy.    403. 
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INSURANCE— (wnfiJivnO- 

Subjecting  the  insured  to  the  ezpeuse  of  plans  of  the  building  burned 

and  of  more  formal  proofs  of  lorn  than  the  preliminarj  proofit,  and  the 

delaj  of  an  appraisement,  after  full  knowledge  of  a  breach  of  this 

clause,  and  without  making  objection  to  the  claim  for  the  indemnitj, 

is  a  waiver.     607. 
InturabU  Interest. 
ThH  policy  itself  is  prima  /aeie  evidence  of  insoraUe  inienat  without 

further  allegation  in  the  pleadings.     607. 
Existence  of  an  insurable  interest,  lioth  at  the  time  of  writing  the  policy 

and  of  the  loss,  is  necessary  for  a  recovery.    468. 
Not  Commerce. 

Constitution  of  U.  8.,  under  its  commerce  clause,  does  not  protect  the 

issuing  of  a  policy  to  one  domiciled  in  another  State.    207. 
OccujHttion, 
IVrmanent  is  meant,  when  the  policy  refers  to  adjoining  buildings  as 

increasing  the  risk.    207. 
Ihiicies. 
Estoppel  may  be  invoked  af^ainst  the  policy.    202. 
Conditional  contract  of  insurance  may  be  made  withoat  regard  to  limita- 
tions contained  in  policies.    201. 
Doubtful  construed  against  the  insurers.    207. 
Revival  does  not  occur  by  asking  for  renewal  without  receiving  a  reply. 

2(>0. 
Prior  policy,  thouf^h  in  the  name  of  one  of  two  Joint  owners,  will  avoid  a 

subseqnent  policy  in  the  name  of  both,  and  containing  a  condition 

avoiding  the  prior  policy  of  insurance,  on  the  same  property,  if  the 

same  is  not  disclosed.    802. 
IVoximate  Cause, 
Tobacco  smoking  not  having  caused  the  fire,  will  not  prevent  a  recovery, 

although  the  application  answered  *'  No'*  to  the  question,  **  b  smoking 

allowed  f"     802. 
Subrogation, 
Subrogation  not  granted  to  the  insurer  who  has  paid  the  shippo^'s  loss. 

272. 
Waiver,    See  Arbitration. 
Policy  must  be  followed.     202. 
Oral  is  valid,  when  policy  is  not  sealed.     202. 

INTEREST. 
Rate. 

**  Until  maturity'*  in  a  note,  does  not  mean  that  the  same  rate  shalloon* 
tinue  after  maturity.     63. 
Usury. 
Attorney's  fees  on  sums  collected  by  suit,  may  be  made  payable  by  the 

debtor.     805. 
Commissiion  may  be  pnid  to  intfrmediary,  through  whom  a  loan  is  ef- 
fe<;ted,  where  tlie  lender  neither  takes  nor  contracts  to  take  anything 
Imyond  lawful  interest.     Mtfi. 
Interest  overdue,  may  Im  made  to  bear  interest.     806. 
Loan  to  discharjre  an  usurious  debt  is  not  affected  by  the  usnry.     140. 
Personal  plea,  nnles!<  the  borrower  is  insolvent  and  a  fund  is  in  Court 
for  distribution.     140. 

INTERPLEADER. 
Staktkoliier, 

Claimants  can  only  be  required  to  interplead,  by  a  stakeholder.    404. 
Personal  interest  in  the  result  prevents  one  Iwing  considered  a  stake- 
holder.   404. 
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INTERSTATE  COMMERCE. 

Conuuerciut  Trareliers, 
Drainmen  cannot  be  taxed.    77,  89,  181»  208,  547,  733. 
Peddlers  cannot  be  Used.    90,  181. 
Contracts, 
Comity  does  not  require  the  Courts  of  a  State  to  enforce  a  contract,  illegal 
in  their  State,  though  valid  where  made.    303. 
CorporatioM, 
Corporations  engaged  in,  oannot  be  taxed  bj  the  States  for  the  privilege. 
182. 
Goods  in  the  Original  Ihdcages, 
Brown  t.  Marifland,  25  U.  S.  447,  Is  no  longer  authoritj  on  the  right  to 
sell  importations  in  the  original  package,  in  spite  of  sstate  lawd.     5ii3. 
(See  181.) 
Insptction  Laws.    • 

Bonafide^  ma/  be  made  by  a  State.     179. 
Sanitary  laws  of  a  State  are  valid.     17!^,  180. 
Monopolies, 

A  State  oannot  create  a  monopoly  in  Inter-State  commerce.    180. 
Ihssenger  Traffic, 

Colored  passengers  must  have  accommodations  paid  for.     272,  544. 
Passengers  tax  laws  are  invalid.     180,  180,  182. 

Passage  from  State  to  State,  c^an  be  governed  by  police  regulations,  but 
cannot  otherwise  be  restrain(*d  bv  a  State.     54<i. 
Regulation.     See  RAILROADS,  TELEGRAPH  COMPANIES. 

Congress  has  exclusive  power  over  subjects  of  a  national  character  and 

requiring  uniformity  of  regulation.     177,  548. 
State  regulations  of  a  local  nature  are  superseded  when  Congress  pre- 
scribes regulations.     1 77. 
Inter-state  railroad  traffic  cannot  be  regulated  by  the  States  severally. 

179.  , 

Products  of  a  particnlar  State  oannot  be  excluded  by  another  State.    180, 

548. 
Oyster  planting  may  be  forbidden  in  the  waters  of  a  State,  to  citizens  of 
other  SUtes.     546. 
State  Licenses, 
Licenses  may  be  required  to  be  taken  out  by  a  railroad  engineer,  as  it  is 

only  a  police  regulation.     171,  340. 
Licenses  for  sale  of  products  of  other  States  cannot  be  required.    180. 

INTERSTATE  COMMERCE  ACT.   See  EXPRESS  COMPANIES,  RAILROADS. 
Damages, 
Claims  for  damages  present  a  case  for  a  common  law  Jury  trial,  and  the 
Commission  will  not  entertain  it.     272. 
Discrimination, 
Defined  to  be  the  doing  or  allowing  to  one  what  is  denied  to  another. 

207. 
Unjust  when  designed  for  the  benefit  of  the  carrier  only.    136. 
Jurisdiction  of  the  Commission,     See  EX  PRESS  COM  PANIES. 
Jurisdiction  of  the  commission  is  strictly  statutory.     136. 
Construction  of  the  law  is  to  be  liberal.     136. 

Only  to  carriers  within  the  terms  of  the  first  section  of  the  Act.    136. 
Even  though  some  of  the  carrier's  transactions  are  not  affected  by  the 

Act.     135. 
Local  railroads,  wholly  within  one  State,  but  operated  as  a  link  in  inter- 
state communication,  is  subject  to  the  Act.     273. 
Stage  companies  not  subject  to  the  Act.     135. 
Steamboat  companies  independent  of  railroads,  are  not  subject  to  the 

Act.    135. 
Traffic  originating  In  the  State  of  New  Jersey,  but  delivered  at  Jersey 
City,  to  which  point  the  freight  is  paid,  is  not  inter-state  traffic,  though 
intended  for  New  York  City.    662. 
Vol.  XXXVI.— 108 
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INTKR-STATE  COMMERCE  ACT-^continued). 
iUfoltum  Oil, 

Kuown  FAtes  mnst  aloDe  be  oUargod,  withoot  preferenoe  of  tanlu  over 
l>arrttU.    273,  (>ii2. 

Or  allowance  for  return  loads,  etc.    273. 

And  by  the  hundred  pounds  and  not  bj  the  barrel.     662. 

Tank  cars  cannot  be  demanded  by  a  shipper,  as  one  of  the  **  facilities'* 
mentioned  iu  the  last  subdivision  of  §  3  of  the  Act.     736. 

Nor  as  one  of  the  '*  instrumentalities  of  shipment,"  in  S  1  of  the  Act. 
737. 
Rates. 

Trade  centres  not  entitled  to  more  favorable  rates  than  smaller  towns. 
468. 

Transportation  is  a  matter  of  right,  without  a  prertoas  oontraei.    273. 

Uuderbilling  the  weight  or  giving  false  classification  is  prohibited.    339. 

Classification  sheets  of  freight  charges  are  issued  for  the  public  informa- 
tion, and  are  intended  to  be  expressed  in  such  plain  terms  that  an 
ordinary  business  man  can  understand  the  classification  and  determine, 
in  connection  with  the  rate  sheet,  the  charges  for  transportation ;  the 
authority  preparing  the  classification  sheets  must  leave  them  to  speak 
for  themselves,  and  terms  of  art,  etc.,  most  be  construed  as  under- 
stood in  the  particular  trades,  not  as  construed  by  the  railroad  autho- 
rities.   662. 

JUDGMENT. 
Confessed, 
Presumptions  relating  to  confessed  Judgments  are  the  same  as  thoae  re- 
lating to  other  Judgments,  when  questioned  collaterally.    404. 
Foreign  Judgments, 
Parol  evidence  is  admissible  to  show  that  the  foreign  Judgment  which  is 
the  foundation  of  the  suit,  was  rendered  without  personal  service. 
619.    • 
Even  though  the  reoord  of  the  foreign  Judgment  aaserts  the  ooatrary. 
619. 
Without  Personal  Service, 
Non-resident  debtor  cannot  hare  a  valid  Judgment  rendered  against  him, 
without  personal  service  in  the  State  or  his  voluntary  appearance  to 
the  action.     614. 
Judgment  rendered  without  personal  service  within  the  State,  violates 
the  Fourteenth  Amendment  of  the  Constitution  of  the  United  States, 
because  rendered  without  due  process  of  law.    614,  620. 
Objection  to  the  service  does  not  waive  the  non-resident'i  rights,  and 
does  not  make  the  Judgment  valid.    615. 

JURORS  IN  CRIMINAL  CASES. 

Otailenges.     See  Peremptorg  Challenges. 
The  Court  may  exclude  a  Juror,  on  its  own  motion  and  without  a  chal- 
lenge.   45. 
Contra,  in  Texas.    45. 

New  trial  will  not  be  granted,  when  a  challenge  for  cause  is  improperly 
overruled,   provided  the  peremptory  challenges    be  not  exhau:»ted. 
27,44. 
Jurors, 

Testimony  of  an  accomplice  is  disbelieved  by  some  men,  and  therefore 
a  Juror  may  be  interrogated  as  to  whether  he  would  believe  such  a 
witness.    535. 
Conscientious  scruples  against  capital  punishment  disqualify  the  Juror. 

47. 
Opinions  formed  from  rumor  or  the  newspapers  do  not  disqualify.  27, 46. 
Unfriendly  feelings  towards  the  accused,  do  not  disqualify.    47. 
Pertmptorg  Challenges^ 
May  be  made  at  any  time  before  the  Jury  are  sworn.    45. 
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JURORS  IN  CRIMINAL  CASES— (con/iiiu^f). 

Canuut  be  iiicretsed  by  withdrawing  such  a  challenge  made  after  all  the 
peremptory  cUalleDKea  have  been  exhauitted.     (>4. 

Each  defendant  hasi  the  full  number.     44. 

But  the  State  haa  only  the  same  number  aa  if  there  waa  only  one  de- 
fendant.   44. 

LAND. 

C(mvejf(mce. 
Nebraska  oode  aa  to  eiTeot  of  a  decree  to  convey,  applies  to  decrees  in  U. 

S.  Courts.     272. 
Recitals  do  not  bind  strangers  claiming  by  adverse  or  paramount  titles. 
338. 
Descrifttion. 

Adjoining  tract  conveyed  by  "  appnrtenances/*  as  an  exception.     136. 
Kzception  particularly  made  to  a  general  description,  in  good.     206. 
A  piece  of  land  described  aa  parts  of  mentioned  lots  may  be  particular- 
ized by  parol  evidencci  aa  this  is  a  case  of  a  patent  ambiguity,  to  be 
explained,  without  adding  to,  contradicting,  or  varying  the  writing. 
272. 
Where  the  description,  in  a  deed  of  conveyance,  was  by  metes    and 
bounds,  and  also  by  reference  to  a  map  shown  to  be  so  inaccurate  aa  to 
prevent  a  surveyor  from  laying  ofl:  the  land  conveyed,  the  reference  to 
the  map  should  be  treated  as  surplusage,  and  parol  evidence  of  the 
true  location  admitted  to  identify  the  metea  and  bounds.    661. 
Ejectment. 

Intruder,  may  be  recovered  against,  in  ejectment,  on  proof  of  prior  con- 
tinuous possession.    338. 
Improrementt, 
Value  cannot  be  reooversd,  when  parties  making,  know  that  they  have  no 
title.    265. 
Interett, 

Denied,  though  the  rents  were  less  in  amount,  wliere  the  grantor  refused 
to  convey  until  compelled  by  a  decree  to  do  so,  and  iu  the  meantime 
tfiok  tlie  rents  for  his  own  use.     662. 
Offer  to  Sell. 
Continuous,  need  not  be  withdrawn.     134. 
Terminated  by  sale  to  a  third  person.     134. 

Opinions,  not  statements  of  facts,  may  be  expressed  by  the  vendor  of  a 
silver  mine,  when  the  purchaser  undertakes  to  make  examinations  of 
his  own  and  the  vendor  does  not  prevent.     4(i7. 
Option  to  pnrchaae  with  time  essential,  not  extended  by  mere  verbal 
promise.     135. 
Purchase  Money. 
Bond  given  for  purchase  money  may  be  defended  against  on  the  ground 

that  the  title  was  void.    253. 
Payment  of  purchase  money  reHeved  from  in  Pennsylvania  for  defect  in 

title  and  incumbrances,  more  than  elsewhere.     2.i6. 
Elsewhere,  the  intentions  of  the  parties  are  the  guide.     259. 
Recovery  for  failure  of  title,  not  supported  in  Pennsylvania.    257. 
Sale. 
Time  stipulated  in  a  written  contract,  is  of  the  essence  of  the  contract. 

135. 
Parol  anthority  to  sell  land,  will  not  authorize  an  agent  to  sign  a  written 
contract  of  sale,  unless  the  parol  authority  also  authorized  the  signing 
of  a  written  contract ;  and  the  purchaser  is  always  bound  to  ascertain 
the  extent  of  the  agent's  authority.     659. 

LEGAL  EDUCATION. 
Leading  Articles  on. 

Relation  of  the  courts  and  law  schools  to.    71,  341,  407. 
Teac:hing  of  law  by  the  case  system.    416. 
Vol.  XXXVI.— 10b 
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LESSOR  AND  LESPEF. 
LhUilit^qfthe  LuMiturd. 
henMir  liable  for  conHtraction  or  conditfon  of  th«  demin^  premise,  dan- 
g«*roaii  to  pasrters-by,  uiil<Mi!t  tli«  teiiaut  ha8  coutracted  tu  put  tbeiu  iuto 
proper  repair.     244,  248,  251. 
LtfftHor  not  liable  for  overflow  of  water-doaet  nnder  oontiol  of  another 
tenant.     67. 
Vrntfee, 
Kent  paid  in  advanoe  mast  be  allowed  bj  the  aheriff'a  Tendee.    339. 

LIRKL. 

When  hong  in  a  pnblic  street,  and  plaoarded  with  words  which  a  per- 
lion  is  known  to  the  ueighlwrs  as  habituallj  osing.     737. 

Illegitimate  child,  libelloas  per  se.    404. 
InJMttclian  ayainai. 

Trade  libels  not  enjoined  in  England,  except  in  the  clearest  cases.    403. 

Proofs  must  be  such  as  would  satisfy  a  Jnrjr.     50(j. 

The  liliel  must  be  portitivelj  described  to  tlie  Court.     508. 

Contempt  of  Court,  when  a  libel,  so  punished  before  the  English  Judi- 
cature Act  of  1873.     498. 

Publication  of  libel,  being  a  crime,  was  not  restrained  bj  injunction  in 
England  before  the  Jndicature  Act  of  1873,  unless  the  enjoyment  of 
property  was  prevented  or  means  of  gaining  a  livelihood  diminiiktHl. 
4<J8,  4i»». 

Trade  libels  now  enjoined  in  England  by  force  of  the  Jndicature  Act  of 
1873.    501,  5U4. 

American  Courts  follow  the  English  decisions  prior  to  their  Jndicatore 
Act  and  refuse  an  Injunction.    504. 
B'Htftfed  Communictttiims.    See  W ITN  ESSES. 

Pleadings  in  the  ordinary  conrse  of  Justice  are  privileged.    535. 

Petition  for  the  removal  of  a  oo-reoeiver,  on  the  gronnd  of  embetslement, 
though  containing  false  and  malicious  statements,  is  privileged.    535. 

LIFE  INSURANCE. 

AccitleHt  Ihlicy,     See  Death, 
Provision  that  the  p(»licy  should  not  extend  to  any  bodily  injury  of 
which  there  should  l»e  no  external  and  visible  sign  upon  the  body  of 
the  assured,  means  any  injury  not  fatal.    063. 
AnswfrB  of  Applicant, 
Untruth  not  within  the  knowledge  or  belief  of  the  applicant,  docs  not 
avoid  the  policy.    4G8. 
Apftlieatiim, 

Penua.  law  (May  11,  1881),  merely  affects  the  remedy  in  requiring  s 
copy  of  the  application  to  be  attached  to  the  policy,  and  is  ooustito* 
tional.    53ti. 
Asuignment, 
False  representations  by  applicant  will  not  prevent  reeoTety,  where  tha 
company  receives  the  premiums  from  the  assignee,  after  knowing  th« 
fraud.    404. 
Original  insurable  interest  not  necessary  If  the  assignment  is  an  honett 

exchange  of  property  and  not  a  mere  wagering  transaction.    468. 
A  full  paid  policy  in  favor  of  tli*«  wife  or  her  legal  representatives  wu 
transferred  by  her  as  collateral  security  for  a  debt  of  her  husband  ;  thi* 
assignment  is  binding  upon  the  wife,  after  the  husband's  death.     SM'S. 
Dfntk  of  iienfjiciary. 

Revokes  ap|»ointment  and  makes  the  money  payable  to  the  personal  rep- 
resentatives, nnleiis  the  rules  of  the  company  prescribe  another.    374. 
Otherwise  in  Pennsylvania.     38(i. 
First  wife  was  made  the  beneficiary  and  after  her  death,  the  huKliand 
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married  again  and  died,  leaving  a  Moond  wife,  to  whom  the  money 
was  paid  nnder  a  rale  directing  its  payment  to  his  widow.    374. 
I}eath,    See  Suicide, 

Bodilj  injuries  oanse  death  through  external,  violent,  and  accidental 
means  within  such  terms  of  a  policy  of  accident  insurance,  where  a 
person  in  good  health,  and  generally  of  sound  and  strong  constitution, 
is  driving  in  a  public  road,  and,  upon  his  horse  taking  fright  and  run- 
ning a  considerable  distance,  in  imminent  peril  of  colliding  with  other 
teams,  the  insured  exerts  himself  in  controlling  the  horse,  and  imme- 
diately afterwards  experienced  great  sickness  and  pain,  and  died  in 
about  an  honr ;  if  the  death  was  caused  by  fright  merely,  still  the  act 
of  the  horse  in  running  away  was  the  efficient  and  true  oause  of  tlie 
death.    607. 

The  dead  body  is  external  and  visible  sign  enough,  that  an  injury  wam 
received.    663. 

Presumption  of  death  from  absence  for  more  than  seven  years,  does  not 
involve  the  presumption  that  the  death  occurred  at  the  end  of  the 
seven  years,  but  the  exact  time  may  be  established  by  evidence.    6U3. 
Divitkm  among  Ben^ciarita. 

Where  the  certificate  of  a  mutual  benefit  society  declares  the  tund  is 
payable  to  the  wife  for  the  benefit  of  herself  and  his  children,  without 
the  proportions  being  prescribed  in  the  certificate  or  in  the  constitution 
and  by-laws  of  the  society,  the  widow  has  no  right  to  fix  the  propor- 
tions, but  the  widow  and  children  of  the  insured,  take  in  equal  shares, 
though  one  of  the  children  has  married  and  lives  in  another  house. 
607. 
IntemperaU  ffahiit. 

Conduct  towards  his  family  and  his  habit  of  drinking,  proved  step  by 
step,  may  establish  that  the  insured  was  of  intemperate  habits.     536. 

Risk  must  be  actually  increased  by  the  habits  of  the  insured,  without 
regard  to  extreme  views  on  the  temperance  question.    536. 
Fkjmeiam, 

Waiver  of  professional  confidence  secured  by  statute  of  Michigan,  may 
be  made  by  a  clause  in  the  application  and  policy.     737. 
Suicide. 

Policy  not  avoided,  when  the  act  is  committed  to  avoid  arrest,  and  th(» 
policy,  in  terms,  becomes  void  on  death  in  consequence  of  the  violation 
of  any  criminal  law.     803. 

Policy  ii  avoided  when  the  act  is  committed  during  temporary  insanity 
and  the  policy,  in  terms,  becomes  void  if  the  assured  commit  suicidi*-, 
felonious  or  otherwise,  sane  or  insane.     803. 
TmUine  Ihiiey, 

When  the  condition  of  such  a  policy  is,  that  "  all  surplus  or  profits  d<»- 
rived  from  such  policies  on  the  ten  year  dividend  system  as  shall 
cease  to  be  in  foroe  before  the  completion  of  their  requisite  t«*n*year 
dividend  periods  shall  be  apportioned  equitably  among  such  policies  <if 
the  same  class  as  shall  complete  their  ten-year  dividend  period, '*giv<« 
no  title  to  specific  moneys,  and  do  not  create  a  trust  relation  between 
the  insured,  and  the  company,  and  the  Courts  can  only  interfere  after 
the  company  has  made  a  division  which  is  averred  to  be  inequitable 
within  the  meaning  of  the  contract.    607« 

LIMITATION. 

Abeemce. 

Running  of  the  statute  is  not  suspended  when  the  defendant  occasion- 
ally returns  to  a  house,  within  the  State,  and  kept  by  him  as  a  resi- 
dence for  his  wife.  608. 
When  process  cannot  be  so  served  as  to  bind  the  defendant  personally, 
his  absence  from  the  State  will  suspend  the  running  of  the  statute. 
608. 
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Veiidt^e  of  a  iui'r«  intruder  who  brought  a  title  from  one  claiming  a  right, 
can  set  up.    273. 
Lapne  of  Time, 
A  railroad  bridge  constructed  in  1853,  on  trestles,  and  so  maintained 
until  lbb3,  when  it  bavkd  up  the  stream  for  the  first  time,  is  not  pro- 
tecte<l  by  the  lapse  of  the  perioil  (20  years)  for  acquiring  a  pr«*8criptire 
right,  as  there  could  be  no  prescription  until  an  injury  had  been 
inflicted.    609. 
Promue  to  pay. 
When  made  before  the  bar  of  the  statute,  does  not  create  a  sew  canse  of 
action,  but  merely  a  suspension  of  the  bar.    273. 
Stopping  the  Running  of  the  Statnte. 
Absence  from  the  State  will  be  deducted  on  a  plea  of  the  statute.     67. 

LIQUOR  LAWS. 
Actions* 

Price  of  liquors,  sold  for  delirery  in  a  State  whose  laws  forbid  it,  cannot 
be  recovered  in  the  Courts  of  that  State.    303. 
Bar-room. 

Place  for  the  sale  of  intoxicating  liquor  at  retail,  for  oonsnmption  at  the 
place  of  sale.     137* 
Conttitutionality. 

Constitution  of  the  United  States  and  its  Amendments  do  not  prevent  a 
State  from  licensing  or  prohibiting  the  sale  of  liquor,  so  far  as  the 
State  laws  are  regulations  of  domestic  afTaini.    137,  180,  20S,  551,  703. 

Discrimination  in  favor  of  native  wines  is  invalid.     180. 

Police  power  of  a  State  is  the  division  of  power  exercised  in  passing 
laws  for  the  license  or  prohibition  of  liquor  traflio.     137,  208,  550. 

Common  carriers  cannot  refuse  to  carry  intoxicating  liquors  from  State  to 
Stato,  and  State  laws  forbidding  them  to  do  so,  are  void.    4U8,  553. 

Screens  and  other  obstructions  of  the  view  into  a  bar-room  or  liquor 
saloon,  may  be  forbidden  at  times  when  the  saloon  ought  to  be  kept 
closed  :  it  is  not  an  unreasonable  search  which  is  forbidden  by  the 
Constitution.     530. 

Evidence  of  the  reputation  of  a  building  as  a  place  for  the  sale  of  intoxi- 
cating liquors  is  not  in  oonlliot  with  the  constitutional  provision,  se- 
curing to  all  persons  prosecuted  for  crimes,  the  right  to  be  confronted 
with  the  witnesses  against  them.     552. 
Definition, 

Cider  is  an  alcoholic,  vinous  and  fermented  liquor,  and  its  sale  is  for- 
bidden by  a  statute  prohibiting  the  sale  of  such  liquors,  without  nam- 
ing cider.     737. 
Licenses, 

Sale  of  domestic  wines  may  be  licensed  under  a  general  law,  and  is  not 
forbidden  by  a  Local  Option  Act,  containing  a  proviso  that  the  latter 
Act  shall  not  interfere  with  the  manufacture  and  sale  of  domtst!'; 
wines  or  cider.     137. 

Consent  of  a  certain  number  of  freeholders  for  the  granting  of  a  license, 
may  be  required.     208. 

Distance  from  a  town  may  be  used  as  an  element  in  grading  the  price  of 
a  license.     208. 

MALICIOUS  PROSECUTION. 
Prtibahle  Cause. 
A   question  for  the  Jury,  when  there  is  a  substantial  dispute  over  the 

facts.     208. 
Prima  facie^  wanting  on  discharge  from  arrest  by  authority  of  U.  S. 
commissioner.     208. 
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Public  Recvrds* 

Must  be  opened  to  knj  one  having  a  present  and  existing  right  ift  in- 
formation to  be  obtained  theret'runi ;  and  a  mandamaa  will  lie,  though 
it  is  intended  to  make  copies  or  abntracts.     537. 
Relator, 

Personal  feeling  or  the  undoing  of  an  act  once  approved,  is  ground  for 

denying  the  writ.    405. 
Special  interest  not  necessary,  where  a  public  right  is  involved.    469. 

MARRIAGE.     See  CRIMINAL  LAW. 
Common  taw, 
IW  verba  de  ptesentu     101. 

/\r  verba  de  futuro^  followed  by  consummation.     101,  103. 
Valid,  where  the  local  statute  contains  no  express  words  to  the  contrary. 

100,  104. 
Not  valid  in  Va.    98.    Or  W.  Va.    94. 
Contract. 
Constitution  of  U.  8.  does  not  protect,  as  the  contract  when  made,  becomes 
an  institution  regulated  by  law  and  not  terminable  by  agreement.   4(57. 
DureMB, 

Marriage  annulled  for  duress  where  a  young  man  of  sixteen  is  falsely 
arrested  on  a  charge  of  bastardy,  is  greatly  frightened  at  the  thouglit 
of  being  committed  to  jail  for  want  of  bail  before  trial  bf cause  liis 
father  refuses  to  become  his  bail,  and  under  the  advice  of  his  father 
marries  the  woman  and  does  not  cohabit  with  her,  the  woman  being 
old  and  of  bad  repute.  608. 
Reputation, 

Illicit  cohabitation  is  presumed  to  continue.    98. 
iSi>/eJN/ii2a^<0Ji. 

Conclusive  evidence  of  mutual  consent.     102. 
Minister's  right  to  act,  does  not  affect.     106. 
Necessary  in  England.    103. 
Delaware.     100. 
Kentucky  (by  statute).     106 
Maine.     106. 
Maryland.     103,  105. 
Massachusetts.     103,  106. 
North  Carolina.     103,  106. 
Oregon.     106. 
Tennessee.     106. 
Texas.    106. 
Not  necessary  in  Alabama.    102,  104. 

California.     102,  105. 
Georgia.     102,  105. 
Illinois.     102,  105. 
Indiana.    102. 
Iowa.    102,  105. 
Kansas.    102. 
Kentucky.    102,  106. 
Louisiana.    105. 
Michigan.     102,  105. 
Minnesota.     102,  105. 
Mississippi.     103,  105. 
Missouri.     103,  105. 
New  Hampshire.     105. 
New  Jersey.     106. 
New  York.     103,  105. 
Ohio.     103. 

Pennsylvania.     103,  105. 
South  Carolina.     105. 
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Not  uisceM&ry  iu  TeiiiiMsee.     103,  106. 

U.  S.  CuurU.     103,  105. 

Wiitooiiiiin.     105. 
Weft  Virginia  local  statutes  must  b«  otMerred.    M. 

MARRIED  WOMEN.    See  CRIMINAL  LAW. 

AcknoidedgnuntMm 

Duress  or  fraud  onljr  aToids  a  wife's  acknowledf«:inent.    137. 
AngrjT  command  without  tlirfatii  of  iMfrsonal  viulfiioe  does  not  avoid  the 
wife's  acknowledgment,  because  not  duress.     137. 
Adulterif, 
ConuiTance  bj  the  husband  is  more   than  direct  participation  ;  it  gene- 
\  rail/  means  a  corrupt  intent  on  his  part.    359. 

Eittopftel, 
Contractual  power,  the  extent  of  an  estoppel  on  the  wife.     51. 
Representations  made  during  the  execution  of  her  mortgage,  will  estop 
her.    48. 
Loam. 

Bona  fide  purchase  not  made  out  bj  loan  to  husband.    66. 
Ntcesiariet, 
Adulteress,  liTing  with  her  husband,  ma/  order.    358. 
Husband  liable  when  he  connives  at  his  wife's  adulterj.    356,  359* 
ProiMtrtjf, 
Laud  conveyed  to  wife  on  a  compromise  of  a  divorce  suit,  will  not  be  de- 
creed to  be  reconveyed  by  her  on  subsequently  beginning  another  suit 
for  divorce  on  the  same  ground  as  the  former  suit,  but  fur  actions  com- 
mitted after  the  compromise.     802. 
Divorce  does  not  place  the  wife  in  the  position  of  a  surety,  so  as  to  allow 
her  to  sue  her  hudband  for  the  inchoate  value  of  her  dower  in  laud 
mortgaged  by  him.     b03. 
Services  of'  Sit  Wife, 
Contract  by  the  husband  to  pay  for,  not  implied  from  cohabiting  without 
lawful  marriage.    466. 

MARSHALLING  ASSETS. 
Contribution, 

Review  of  the  English  oases.    740. 
General  Pro}Hmtion, 
If  a  paramount  incumbrancer  of  two  funds,  by  his  election  of  remedies, 
di8ap])oints  a  junior  creditor,  who  has  a  lien  upon  one  of  them  only, 
the  latter  shall,  to  that  extent,  be  substituted  to  the  lien  of  the  para- 
mount incumbrance  upon  the  other  fund  kiound  by  it,  as  against  the 
debtor  and  all  claiming  under  him,  by  lien  or  title,  subsequent  in 
time.     739. 
MarahaUing. 
Kindred  theory  to  the  doctrine  of  contribution.     744. 
Of  early  date,  especially  in  administering  the  estates  of  decedents  and 

insolvents.     744. 
Review  of  the  English  cases.    744. 
Irish  cases.     750. 
Canadian  cases.     752. 
Pennsylvania  cases.     753. 
Other  American  cases.    753,  765. 
Civil  law  doctrine.     752. 

MASTER  AND  SERVANT. 

Contributory  Negligence.    See  NEGLIGENCE. 
Defective  Appliancei, 
Care  in  use  of  appliances,  on  the  part  of  the  master,  need  not  be  clearly 
proved.    67. 
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B«a8onable  safttt/  io  the  cou«tructioD  of  a  machine,  is  a  qaesiion  for  the 
Jory.     68. 

The  Jarjr  moat  flii<l  whether  the  serT-ant  a8iutti«*«l  the  risk  when  he  con- 
tinued in  hia  einpU>jrtti«*nt  for  two  weeks  alter  giving  notice  of  tlie  de- 
fect wherebjr  he  was  injured.     2U9. 

Inspection  without  sulficieiit  care,  reiidens  the  emiihiyer  liable.     210. 

Design  majr  be  used  when  iu  geiitral  ube  and  skiilul  persons  are  divided 
in  opinion  as  to  its  safety.     2ltl). 

Breakage  during  proper  use  for  the  purpose  intended,  is  evidence  of  de- 
fective condition.    4U9. 

The  employer  is  liable,  although  the  negligent  management  by  a  co> 
employ^  contributed  to  the  accident.     b{)'i. 

Implements  furnished  must  be  selected  with  reasonable  care  and  kept  in 
good  and  safe  repair.    803. 
Discharye. 

Reasonable  diligence  in  seeking  another  place  must  be  considered  in  fix- 
ing his  damages.     208. 

Unskilfnlness  no  reason  for  discharge  when  the  alleged  loss  was  caused 
by  the  master  directing  him  to  make  certain  experiments.     274. 
Ftllow  ServoHti. 

Railroad  employ^  may  be  empowered  by  State  laws,  to  sue  for  inju- 
ries from  fellow  servants.     139. 

Foreman  of  a  mine  and  a  laborer  employed  by  him,  are  not.    68. 

Foreman  and  trackmen  of  a  section  gang,  are.     210. 

Trackmen  and  engineer  or  brakeman,  are*     138. 

Locomotive  engineers  on  different  trains.     6(>4. 

Bfalicioos  acts  of  servant  must  be  ratified  by  the  master  before  the  latter 
is  liable.    273. 

The  master  is  responsible  for  an  injury  to  his  servant,  occasioned  by  the 
joint  negligence  of  the  master  and  a  fellow  servant.    608. 
LiabUUf  of  Third  Ptraon$, 

Employer  of  the  master  is  not  liable  to  a  third  person  for  injury  or  death 
daring  any  work  not  a  nuisance  per  se.     7()9. 

Or,  to  a  servant  of  the  employed  master.    771. 
Relta§e  of  Damagei. 

Express  messenger  may  release  the  carrying  company,  in  consideration 
of  being  allowed  to  ride  in  the  baggage  car.     738. 
RiMk  of  Employment, 

Death  caused  by  accidental  breaking  of  a  telegraph  wire.     138. 

Increased  danger  of  railroading  from  rain,  snow,  ice,  etc.     210. 

Special  trains  of  which  notice  is  never  given  to  trackmen.     210. 

Switch  stand  within  nine  or  ten  inches  of  a  car,  in  violation  of  a  rule  of 
the  company,  is  not  a  risk  of  the  employment,  and  a  brakeman  injured 
by  it  while  standing  on  the  car  step,  in  the  performance  of  his  duty, 
may  recover  damages.     b05. 
Slander, 

Discharged  servant  will  be  enjoined  in  England,  under  the  Judicature 
Act  of  1873,  from  slandering  his  former  master  to  his  customers.     f)UJ. 
Striket, 

Banners  cannot  be  carried  before  a  factory  as  a  means  of  deterring  men 
from  working  there  at  the  time  of  a  strike  and  in  pursuance  of  a 
scheme  of  intimidation.     535. 

Injunction  will  be  granted  to  restrain  such  carrying  of  banners,  when 
continuous.    535. 

MAXIMS. 

Dammtm  ahnque  injuria^  explained.     5. 

A  legal  maxim  is  the  most  general  of  general  rules.     739. 
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MKCHANICS' LIENS. 
f'tjrtftrrs, 
I'liiui),  plactMl  in  t'w  liastMUPnt  of  a  1)inMin<:,  |tlant«Nl  down  on  tlit*  grtmnfl 
uu«l  iouix'cti^l  to  hlfaiii  auil  water  ptpea,  id  a  lixiure  I'ur  wliicL  a  licu 
may  be  cLaitued.     bU2. 

MINIM*  LAW. 

2soi  pniflt,  bat  part  of  the  estate  whicli  will  be  dUtribnted  hj  the  Court, 
amongst  li«*ii   creiliturd  in  order  ol  priori ly,  ou  au  application  to  stay 
waste.     4(iD. 
«Sur/ac*e  ^ufjiort^ 

Tlit.<(  iti  an  absolute  right  in  Pennsylvania,  and  not  to  be  taken  aw«ny  br 
implication.     GG3. 

Waiver  of  ri^^ht  to  siipi>ort  is  not  niaile  in  a  conveyance  of  underlying  cojiI 
by  the  owner  of  litttli  Mirtacr'  and  coal,  by  a  provisto,  that  the  jiraiitfr 
of  the  mineral  right  bhall  do  as  little  damage  to  the  surface  ad  {HiMi- 
ble.     6G3. 

MISTAKK. 
Oj  Fact. 
Money  paid  may  be  recovered.     2rj8. 

Mutual,  relieved  from,  when  a  tax  sale  was  supposed  to  hare  made  a 
gotnl  title.     203. 
0/  /mu\ 

"  Insertion  of  words  omitted  because  thought  uuuecifssary,  will  not  be  de- 
creed.    U3. 

MONKEYS.    8ee  ANIMALS. 

MOKTGAUK. 
Ai!*itftiMeHt. 

As!4i«;nee*s  rif;ht9  are  fixed  at  the  time  of  the  assf};nment.     G9, 
ChuWl  Morffftnje.     S^ee  Dr^nrtf^ion  and  I'AHTN KlCSIIlP. 

Oral  agreement  by  a  hotel  lioarder,  that  hiif  gcNMls  should  remain  in  the 
room  occupied  by  him,  as  t9i*curity  for  his  uupaid  bill,  constitutes  a 
valid  mortgage  in  Kansas.     tiOb. 
Com  !*i*  It  rat  ion. 

Consideration  not  affectetl  by  finb3(K|nent  transactinnfi  between  mortgagor 
and  mortgap'e,  with  agreement  to  this  etb'i-t.     iil>. 

Release  of  a  claim  ou  otlicr  property,  is  a  suiUcieut  consideration  for  a 
chattel  mortgage.     09. 
DeATrififion, 

Personalty  mentioned  in  <;enera1  terms  and  described  as  aitnate  in  par- 
ticular rooms  of  a  named  building,  is  sutlicieutly  di>scribed.     315. 
F'ort'vhMrf, 

Decree  for  may  be  made,  where  the  trustee  in  the  mort^rage  has  sold 
with  the  assent  (»f  the  debtor,  to  satisfy  one  of  three  notes  secnre<l  by 
the  mortgage.     70. 

Decree  for,  will  be  made  though  the  property  is  in  the  hands  of  a  re- 
ceiver.   315. 

Decree  for  is  not  prevented  by  a  previous  personal  Judgment.     317. 

Action  for  foreclosure  is  limitetl  to  twenty  years  in  Florida,  when  the 
mortgage  is  under  seal.     274. 

Bar  of  Statute  of  Limitations  against  actions  on  the  notes  secured  by 
the  mortgage,  does  not  prevent  foreclosure.     274. 

Surety  on  an  injunction  lx)nd  given  to  stay  the  sale  of  railroad  rolling 
stock,  under  a  judgment  against  the  railroati  company,  is  entitled  to 
be  reimburse<l  out  of  the  pn)ceeds  of  the  sale  of  the  railn»ad  under  a 
mort<;age  thereon  ;  the  case  is  a  special  one,  de|>endent  n]ion  the  di;^ 
eretion  of  the  Court  under  the  ciri-umstaiici's  tliat  the  trustees  of  the 
mortgage  might  have  protected  their  iutere:it  in  the  rolling-stock  by 
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filing  a  foreclcwure  bill  and  obtaining  an  injunction  and  a  receiver,  bnt 
did  not,  and  permitted  the  railroad  and  the  nurety  to  act  for  their 
benefit.     609. 
Frahduleftt, 

bale  of  personalty  mortgaged  and  accounting  for  proceeds  to  mortgagee, 

raises  a  question  of  fraud  in  fact  .ind  not  in  law,  in  Indiana.     310. 
Estoppel  to  assert  arises  where  substquent  mortgage  recognizes  tlie  prior 
one  aa  subsisting.    317. 


Not  affected  by  a»Bignment  toa  mortgagee,  when  the  property  is  leased  for 
public  purposes,  as  such  a  contract  as  a  lease,  wliere  the  lesHor  had 
nothing  to  do  beyond  receiving  the  rent,    is   not  embraced  within 
§  3737,  Rot.  SUt.  U.  S.    730. 
Lien. 

Delivery  is  essential  to  a  valid  lien.    317. 

Delivery  does  not  take  place  at  the  time  when  the  papers  are  executed, 
with  a  blank  for  the  mortgagee's  name,  and  the  lien  is  postponed. 
530. 
Name  inserted  in  a  blank  left  for  the  mortgagee's  name,  when  the  per« 
son  named  is  not  the  lender  and  knows  nothing  of  tlie  transaction, 
does  not  make  a  valid  delivery,  and  the  mortgage  lien  is  postponed  to 
all  valid,  junior  liens.    530. 
Ihrol  Defeasance. 
A  deed,  absolute  on  its  face,  may  be  converted  into  a  mortgage  by  clear, 
unequivocal  and  convincing  oral  testimony.     003. 
Pertonal  Fropertjf. 
Ice  stored  by  the  lessee  of  the  mortgagor,  1)efore  the  foreclosure,  does  not 
become  the  property  of  the  purchaser  at  the  sale,  although  it  was  cut 
from  a  pond  covered  by  the  mortgage.    804. 
Ihstenion  of  the  Land. 

Possession  by  the  mortgagor  is  not  adverse  to  the  mortgagee.     274. 
Subrogaticn. 

Subrogation  allowed  to  a  mortgagee,  subsequent  to  a  Judgment.    276. 
Renii  and  ProfiU. 

Mortgagee  cannot  appropriate,  immediately  on  default,  when  the  trust 
deed  permits  the  mortgagor  to  remain  in  possession  until  default, 
when  the  mortgagee  may  sell.     737. 

MUNICIPALITIES. 
Exdusine  PrivUegeM, 
Gas  and  water  pipes,  laid  by  a  stock  corporation,  require  express  stat- 
utory authority  to  be  an  exclusive  privilege.     405. 
Highwaye.    See  Negligence. 
Duty  to  keep  in  a  safe  condition  for  public  use,  is  recognised  at  common 

law.     768, 770. 
And  in  New  York.    771. 
License  Fees.     See  Telegraph  Companies. 
Reasonable,  in  amount,  are  valid.    427. 

NATIONAL  BANKS. 
Cashier. 
Business  may  be  engaged  in  by  the  cashier  of  a  national  bank.  State 
laws  to  the  contrary  being  void  as  to  such  cai»hiers.    405. 
Examiner. 

Acto  of  the  examiner,  in  behalf  of  the  bank,  do  not  bind  the  bank.    133. 
Stock. 

Registration  of  the  ownership  of  the  stock  of  a  national  bank  is  not  re- 
quired by  the  Act  of  Congress.     330. 

Taxation  of  national  bank  stock  may  be  equnlized  with  that  of  State 
banks,  but  not  increased  so  as  to  be  equalized  with  all  perssoual  prop- 
erty taxed  by  a  State.     659. 
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NEGLIGENCE.     8m  MASTER  AND  SERVANT. 

General  rule  ia  the  U.  S.  Courtu  iti,  that  a  maiiieipalitjr  is  not  liable 
for  negligence  of  the  ooutraotor,  which  is  purely  collateral  to  the  work. 
774. 
Otherwise,  if  the  direct  result  of  the  contract.    774. 
Municipal  corporations  in  New  York,  are  not  liable  for  the  firing  of  a 
blast  in  a  public  street,  by  a  contractor  engaged  in  constructing  a 
sewer,  under  a  contract  providing  for  entire  ooutrol  of  the  work  and 
payment  hj  him  of  all  damages  Ihom  necessarj  blasting.    766. 
So,  in  Pennsylvania.    773. 

Missouri.    774. 
Contra,  in  Indiana.     768. 
Illinois.    773. 
OeneralljT  liable  for  the  negligence  of  a  contractor.    772. 
Especially,  continuing  in  effect  after  the  contractor  has  ceased  work. 

772,  774. 
Municipalities  in  Missouri,  are  liable  for  the  negligence  of  private  per- 
sons or  corporations,  who  have  been  allowed  to  use  the  streets.     774. 
Coatra,  in  Pennsylvania.    774. 

Where  an  officer  is  charged  with  the  duty  of  repairing  the  highways,  the 
county  or  city  is  not  liable.    774. 
Cases  Considered, 

Thorogood  v.  Br^an  criticised.     119,  127. 

And  denied.     664. 
ContrihtUory,    See  ANIMALS,  RAILROADS. 
Whether  a  servant,  injured  after  giving  warning  of  danger  to  his  em- 
ployer, has  been  guilty  of  contributory  negligence  in  continuing  in  his 
employment,  is  a  question  for  the  Jury.     68. 
Riding  by  invitation  is  not  at  the  risk  of  the  driver's  negligence.    117, 

131,  664. 
Driver  leaving  a  team  unhitched  in  a  city  street,  Is  chargeable  with 

contributory  negligence.    274. 
Invitation  to  enter  the  premises,  requires  the  owner  to  have  them  In  a 

safe  condition.    274. 
Eight  side  of  the  road  may  be  taken  on  a  dark  night,  although  a  colli- 
sion might  not  have  occurred  if  that  side  had  not  been  taken.    4(>5. 
Cabman  cannot  recover  for  an  injury  to  his  vehicle  by  a  fire  engine, 
when  he  had  violated  a  municipal  ordinance  in  obstructing  the  pas- 
sage and  the  engine  was  entitled  to  a  right  of  way.    536. 
Plaintiff,  at  half-past  ten  in  the  forenoon,  approached  a  trench  dug  across 
a  city  sidewalk,  for  half  its  width,  with  the  earth  thrown  up  on  one 
side  to  the  height  of  three  feet.    The  trench  had  been  dug  to  make  a 
sewer  connection.    The  plaintiff  observed  the  trench,  walked  around 
the  bank  of  earth,  and  stopping  to  look  into  a  store  window,  stepped 
backwards  into  the  trench.    He  was  guilty  of  contributory  ni^ligenoe. 
608. 
Contributory^  on  Railroads.     See  Stop,  Look^  and  Listen  RuU, 
Walking  on  a  railroad  trestle,  which  is  approached  by  a  ourre,  Is  con- 
tributory negligence.     139. 
Standing  between  two  tracks,  where  there  is  danger  of  being  eruahcd 
because  the  place  is  a  yard  where  many  trains  are  being  made  up,  is 
contributory  negligence  on  the  part  of  an  ezi>erienced  railroad  man 
whose  duty  does  not  require  him  to  be  there.     .537. 
Driving  in  front  of  a  locomotive,  which  is  standing  on  a  part  of  a  street 
crossing  and  making  the  usual  noises,  when  the  next  street  crossing 
is  clear,  is  contributory  negligence.    664. 
Contributory  on  Vessels, 
Not  a  bar  to  a  suit,  in  the  admiralty,  for  damages  arising  from  personal 

injury,  though  not  to  be  overlooked.     665. 
The  fault  of  the  injured  seaman  may  deprive  him  of  general  damages, 
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but,  uiulfr  thtf  circumstanoM  of  «ach  case,  partial  or  special  compen- 
sation will  be  allowed.     U65. 

When  a  mate  was  coaling  a  tng,  in  the  nsnal  waj,  with  a  barrow,  which 
was  liable  to  make  him  luae  his  balance  and  fall  from  the  gang  plank, 
and  this  occurred,  and  resulted  in  a  fractured  leg,  wages  were  awarded 
to  the  mate  whilst  being  treated  gratuitously  in  the  hospital.     G(i5. 

Because  passengers  are  carried,  tliejr  are  not  open  to  the  public  wIihu 
lying  at  a  wharf,  loading  freight;  and  a  person  who  enters  unobserved 
and  is  injured  while  passing  a  hatchway,  cannot  recover.    660. 

When  a  looomotiTe  communicatee  iire  to  adjacent  property,  there  must 
be  proof  of  negligent  management  to  render  the  company  liable.    210. 
Independent  Contractor, 

Negligence  of  an  independent  contractor  ia  not  imputed  to  his  hirer. 
274. 

Owner  interfering  with  an  independent  contractor  is  liable  to  a  workman 
as  master.    536. 

Owner  liable  to  a  workman  of  an  independent  contractor,  when  the  con- 
tract provides  that  the  owner's  supervising  architect  shall  give  final 
directions,  and  an  injury  follows  obedience  to  such  directions.    536. 
I^esumftthn* 

Snow  and  ice  allowed  to  remain  for  nine  days,  on  a  sidewalk  patrolled 
by  a  policeman  and  several  times  passed  over  by  a  selectman,  creates 
an  inference  of  negligence  in  the  municipality.     70. 

Common  law  presumption  may  be  enacted  in  relation  to  railroads,  with- 
out violating  the  14th  Amendt.  Const.  U.  S.    271. 

Statutory  presumption,  that  the  killing  of  live  stock  by  railroad  cars 
was  negligent,  takes  away  the  equal  protection  of  the  law ;  the 
statute  is  void.     274. 

No  presumption  of  negligent  killing  arises  from  running  oTer  a  man  on 
the  track,  who  had  been  awakened  some  time  previous  and  assented 
to  a  suggestion  that  it  would  be  better  to  get  off.     804. 

Street-car  driver  is  presumed  to  be  negligent  when  his  car  is  driven  at 
an  unusual  rate  of  speed,  until  suddenly  struck  by  the  shaft  of  a  pass- 
ing truck,  which  injures  a  passenger.    405. 
Province  of  the  Court, 

Question  of  law,  when  facts  are  not  disputed.    209. 
JStopt  Look,  and  Listen  Rule, 

Contributory  negligence  must  be  charged  against  one  crossing  a  double- 
track  railroad  immediately  after  the  passage  of  a  train,  without  ob- 
serving this  rule.     138. 

Prima  facie,  there  is  contributory  negligence  when  a  person  is  injured  on 
a  crossing  well  known  to  him.     139. 

Thisi  rule  is  not  enforced  where  a  train  moves  away  from  the  only  cross- 
ing, and  its  return  for  switching  purposes  is  not  expected,  and  is  con- 
cealed by  other  cars  and  a  freight  house.    470. 

Nor  at  the  crossing  of  a  constantly  travelled  street  in  a  populous  city, 
where  numerous  trains  are  constantly  passing  and  repassing  and  tlie 
railroad  maintains  gates  and  flagmen  ;  if  the  gates  are  open,  this  is  an 
invitation  to  oroes  promptly,  even  with  horses  at  a  trot.    664. 

NOTARY  PUBLIC. 
Acknowledgment. 
Denial  of  snffideney,  under  Indiana  Code,  requires  affirmative  pleading. 
314. 
Attestation  CloMse. 

Not  important.    320. 
Certificates  by. 
Invalid  without  seal.    323. 
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Failore  to  reoofd  a  mortgigte  in  time  erefttct  no  Ualnlitjr,  until  m 
ooenr.    402. 


Another  notaiy'i  womj  be  nied,  in  Indiena.    310. 

Jadieiel  notiee  it  talLen  of  the  aeeL    322. 

lUqoifed,  beeao^  etstntorj  provieion  is  ao.    318. 

Impression  neoesssrj.    319. 

Imprassion  msj  be  made  at  anj  time.    321. 

Wax  not  important.    320. 

Plaee  not  important.    320. 

Beeord  of  an  aoknowledgment  shoold  show  that  the  seal  wsn  y^**^ 

321. 
Validity  maj  be  eontested.    323. 
Smrtlyfar, 
Liability  does  not  arise  nntil  notaiy  is  shown  to  be  insslvent  after  a  kss 

fromn^Ugenoe.    403. 

NUI8ANC& 

The  oontinnoos  doing  of  something  whieh  interferes  with  another's 

health  or  oomfort.    15. 
Damagea  from  tlie  ezeroise  of  a  lawfal  trade,  mnst  be  snfastantiaL     275, 

440. 
Bosiness,  howerer  lawful,  materiallj  interCsfing  with  the  ordinarj  esm- 

fort  of  hnman  eadstenoe.    447. 
Plaoe  nmjr  make.    Itf,  453. 

Ph jsieal  disoomiort,  from  a  morbid  taste  or  ezeited  imsginstjon, 

ereate  a  noisanoe.    440,454,447. 
Soseeptibilitj  to  disesse  may  be  inferred  by  the  Jnry,  when  the 

dant,  oat  of  many  persons,  is  alone  attaokcd.    274. 


Dam,  to  make  an  ioe  pond  in  a  narfgable  stream,  is  a  nnfsanoe.    242. 

Livery  stable  is  not  prohibited  by  a  oovenant  forbidding  oow  stabks,  or 
any  other  dangerooa,  nozioos,  unwholesome  or  offmsire  establish- 
ment.   209. 

Pnblie  sssemblsge  is  not.    209. 

UnderUker's  esUblishment  in  a  dty  is  not.    275,  440. 

OFFICIAL  DUTIB9. 
DiacrtiUmanf  Antkority, 
Can  only  be  qnestioned,  ss  to  power  of  the  oOoer  or  imposithm  npsn  hisk 
339. 

OGDKV  V.  8AUNDBB&    12  Wheaton,  213-369. 
JRcrtAMu* 
Dedded  on  prinoiples  of  international  law.    617. 
Same  resnlt  now  attained  nnder  the  Foarteenth  Amendment  of  the  Con- 

stitation  of  the  United  Sutee  ss  to  State  insolr«noy.    612. 
Not  based  on  impairment  of  the  obligation  of  oontraot.    618. 

PARTNERSHIP. 


Assets  nsed  in  wheat  gambling,  by  one  partner,  most  still  be  aoeonntfd 

for.    206. 
No  aooounting  can  be  demanded  where  partneiahip  agreement  nerer  -Tent 

into  effeet.    137. 
Not  barred  by  lapse  of  time,  when  no  final  balance  has  been  stm^    275. 
Bankrupt  Ihrtiitr, 
Solvent  firm,  in  renewing  a  firm  note,  do  not  renew  the  liability  of  a 
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partner  who  became  bankrupt  and  obtained  his  discharge  before  the 
renewal,  but  without  actual  notice  to  the  pajree.    631. 
Chattel  Mortgage, 

In  Iowa  one  partner  cannot  execute,  Juat  previous  to  a  general  assign- 
ment, a  chattel  mortgage,  substantially  covering  the  stock  in  trade, 
unless  his  partner,  expressly  or  bjr  implication,  assent.    HOB. 

One  partner,  without  the  assent  of  his  co-partner,  may  make  a  chattel 
mortgage  of  all  the  firm  assets,  if  done  in  good  faith.     6(53. 
Bro/its. 

Stranger  may  receive  the  share  belonging  to  a  partner,  in  private  trans- 
action with  the  partner,  without  btwoming  liable  as  a  partner.     138. 

Compensation  received  In  the  form  of  profits  creates  a  partnership  as  to 
third  persons.     138. 

Onaranty  of  20  per  cent,  profits,  made  by  one  partner  to  another,  is  an 
independent  undertaking.     275. 

Community  of  interest  in  profits  and  capital  creates  a  partnership  liability 
as  to  third  persons.     637. 
Retiring  F\trtner, 

Subrogated  to  rights  of  creditors  he  baa  paid,  where  new  firms  hold  the 
assets  in  trust.    335. 

Liability  not  lost  without  assent  of  creditor.    335. 
Subrogation, 

Partner  who  has  paid  firm  debts  not  substituted  in  place  of  such  creditors 
until  the  other  firm  creditors  are  paid.    469. 

Infiwts, 

Affirmance  of  the  partnership  articles  occurs  when  an  infant  partner 

files  a  bill  for  a  receiver,  even  though  in  his  bill  he  renounces  the 

partnership  arrangement,  and  asks  to  avoid  and  annul  his  obligations. 

520. 
Disaffirmance  of  the  partnership  contract  may  be  made  by  the  infant 

within  a  reasonable  time  after  he  attains  his  majority.     528. 
Debts  cannot  be  repudiated  by  an  infant  partner  who  receives  a  share  in 

the  profits.     528. 
Services  due  to  his  parents  are  released  by  the  parent's  consent  to  the 

infant's  entrance  into  the  partnership.     529. 
Partnership  with  an  infant  is  a  contract  voidable  by  the  infant,  but  it  is 

not  void.     529. 
Individual  liability  for  the  partnership  debts  cannot  be  fizedr  upon  an 

infant  partner.     529. 
Acts  of  an  infant  partner,  which  are  within  the  scope  of  the  firm  busi- 
ness, are  binding  upon  the  firm.     530. 
False  assertion  of  full  age  at  the  time  of  the  formation  of  the  partnership 

does  not  prevent  an  infant  from  afterwards  disaffirming  it.     530. 
Partner  of  full  age  cannot  resist  firm  creditors  on  the  ground  that  the 

partnership  is  voidable.     530. 
New  Ihrtner, 

Old  debts  only  assumed  by  agreement.     329,  330,  332. 

Old  creditors  cannot  sue  on  promise  of  assumption  made  by  the  new 

partner  to  the  firm.    331,  332. 
Agreement  to  assume  old  debts  is  inferred  from  slight  evidence.    333. 
Surviving. 
A  general  assignment  of  the  assets  of  an  insolvent  firm,  with  preferences, 

can  be  made  by  the  surviving  partner ;  he  is  the  legal  owner  and  not 

a  trustee.     609. 

PATENTS. 
ABfignment. 

A  patent  having  been  obtained  at  Joint  expense,  its  assignment  will  be 
compelled,  even  though  merely  agreed  upon  by  parol.     13b. 
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The  United  States  Coarta  hare  no  JaiifAfetion  OT«r  contracta  relating  to  a 
patent,  until  its  yaliditj  is  drawn  into  question.    4(>9. 


No  particular  form  of  words.    737. 

Anything  which,  confers  upon  another,  the  right  to  do  an  act  which 
would  otherwise  be  illegal.    737. 

A  covenant  not  to  sue  for  future  infringements,  is  a  license  which  can- 
not be  annulled  on  failure  to  account.    737. 
State  RegtiUuimu. 

Promissory  notes,  given  in  payment  for  a  patent  right,  are  required  by 
the  Penna.  Act  12  April,  1872,  P.  L.  60,  to  bear  upon  their  face,  in 
prominent  and  legible  writing,  the  words  *'  given  for  a  patent  right  ;** 
this  Act  is  constitutional  and  a  valuable  police  regulation.    532. 
Validity. 

(rior  public  use  invalidates.    138. 

Celluloid  patent  is  not  defeated  by  the  fact  that  experiments  with  the 
whole  list  of  essential  oils  would  have  revealed  tht*  clieapness  of  fusel 
oil  as  solvent  of  camphor,  in  conjunction  with  nitro-otrlluloite ;  the  ose 
of  the  more  expensive  alcohol,  for  many  yean,  is  inoousistent  with  a 
mere  exercise  ci  Judgment.    663. 

PEDDLERS. 
Taxation, 
License  is  a  police  regulation  and  not  a  tax  on  a  particular  occupation. 

208. 
Classification  of,  for  taxation,  is  valid.    208. 

PLEADING. 
ComplaitU, 
Good  on  demurrer  when  plaintiif  entitled  to  part  of  relief.    48. 

PLEDGE. 

Certificat€8  <f  Stock, 
When  obtained  by  false  representations,  may  be  speciiically  recovered 
from  a  holder  as  collateral  security.    405. 
/bif etftbn  of  Parmnal  Property. 

Effectual  lien  only  created  by.    339. 
Title  to  Personal  Profttrtjf, 
Title  as  owner,  under  contract  to  sell,  vests  In  pledgee  wher«*  he  takes 
bill  of  lading  in  his  own  name  and  looks  to  the  property.     107,  109. 

PILOTS. 

Rtfulationof, 
States  may  regulate  in  the  absence  Of  national  legislation.    177 
POLICE  POWERS.    See  WATERS. 
Damagee, 
The  compensation  for  loss  from  the  State's  exercise  of  Its  police  powers, 
is  not  allowed  to  an  individual,  because  there  is  no  disturbance  in  the 
lawful  use  of  his  property.    552. 
D^ned. 
The  whole  sjrstem  of  internal  regulations,  by  which  order  is  preserved, 
offences  are  prevented,  conflict  of  rights  is  avoided  and  uiiintfrrnpted 
enjoyment  of  each  one's  own  is  secured,  as  far  as  reasonably  consistent 
with  the  like  enjoyment  by  others.    702. 
The  protection  of  the  lives,  the  health  and  the  property  of  the  community 
is  the  object  of  the  police  powers  of  a  State.     650. 
14fA  Am^ndt,  Conit,  U.  S. 
The  Stat«i  is  not  thereby  deprived  of  its  police  power,  but  its  exercise  is 
now  sabject  to  the  paramount  authority  of  the  national  government 
140,  550. 
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POLICE  POWERS— (roBfinMerf). 

The  Ute  Auieiuliueiits  to  the  Constitution  of  the  United  States  are  not 
designed  to  interfere  iritli  the  police  powers  of  tlie  State,  wiiun  pre> 
scribing  regulations  to  promote  tlie  healtli,  p«*ace,  morals,  e<lucation, 
and  good  order  of  the  people,  and  legislating  so  as  to  increase  the  in- 
dustries of  the  State,  develop  its  resources  and  add  to  its  wealth  and 
prosperity.  694,  703. 
Limkationa  ufton.  See  Fourteenth  Amendment  Constitution  of  the  United  States 
and  CONSTITUTIONAL  LAW. 

The  State  cannot  limit  its  police  power,  bjr  contract.     550. 
Vaiid  Exercise  of.     See  LIQUOR  LAWS. 

Infectious  diseases  may  be  required  by  a  municipal  ordinance,  to  be  re- 
ported to  the  health  authorities  by  physicians,  without  compensation  ; 
this  is  not  a  taking  of  the  physician's  time  without  com|>ensation, 
within  the  provisions  of  the  State  or  National  Constitution.     U05. 

Gifts  as  an  inducement  to  purcliase  gotxls  may  not  bti  forbidden  by  law  ; 
such  a  law  is  not  a  proper  exercise  of  policw  power,  as  not  designed  to 
protect  the  public  health,  comfort,  and  safety,  or  carry  out  the  public 
policy.    532. 

Milk  may  be  required  to  contain  not  less  than  a  specified  per  cent,  of 
solids,  and  not  more  of  watery  fluid.     402. 

Exclusive  privilege  of  maintaining  a  slaughter-house  is  a  valid  exercise 
of  this  power.     703. 

The  State  may  regulate  the  business  of  warehousing,  carried  on  ex- 
clusively within  its  own  limits.     703. 

The  manufacture  of  oleomargarine  may  be  forbidden.     703. 

POST-OFFICE. 
Fraudulent  U»e. 

Each  time  a  letter  is  taken  oat  or  depositad,  the  penalty  for  a  fraudulent 
use  of  the  mails,  ia  incurred.     137. 

PRACTICE. 
Filing  Papers. 

Delivery  into  official  custody  is  a  legal  filing.     209. 
Serrice, 

Non-resident  may  be  served  with  a  summons  in  another  suit,  while  at- 
tending Court  in  the  prosecution  of  the  former  suit.     664. 

PRINCIPAL  AND  AGENT.     See  ATTORNEY-AT-LAW,  LAND. 
HxtftU  of  Atuhority. 

Travelling  salesman  procured  a  customer  of  his  firm  to  indorse  his  draft 
for  his  accommodation  ;  the  indorser  had  no  remedy  against  the  firm, 
although  twice  before  such  drafts  had  been  paid  by  the  firm.     804. 
IrrerocaUv  Interest. 

Coupled  with  a  power  is  an  interest  in  the  thing  itself  and  not  in  the 

product.  £31. 
Not  where  the  State  of  Missouri  had  appointed  an  agent,  and  received 
from  him,  security  for  the  faithful  prosecution  of  a  claim  of  the  State 
against  the  United  States  in  consideration  of  an  agreed  commission  on 
the  amount  collected,  all  expenses  to  be  borne  by  the  agent :  and  the 
State  could  revoke  the  agency.  531. 
lAen  cf  Agent. 

Real  estate  broker  has  a  lien  on  the  specific  paper  prepared  by  him,  for 
his  work  thereon,  his  commissions  and  money  paid  at  request  of  his 
principal.  464. 
Real  estate  broker  cannot  recover  oommissions  until  he  has  procured  a 
contract  enforceable  between  the  seller  and  the  buyer  found  by  the 
broker.  533. 
Rat  i^fi  cation. 

Relation  back  will  not  take  place  where  one  of  four  principals  withdraws 
his  previous  assent  before  all  the  other  three  give  theirs.     804. 
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RABBITS.    See  ANIMALS. 

RAILROADS.     Bee  INTER-STATE  COM&IERCE  ACT. 
Ba^ffatfe, 
Trade  artlolet,  after  eheckingi  maj  be  reooTered  for,  as  ordinarj  bag- 
gage.   275. 
Reasonable  time  for  elaiming  la  exceeded  hy  learing  the  baggage  from 

noon  nntil  10  A.  M.  of  the  next  dajr.    275. 
Can. 
Traffic  going  olf  the  carrier^s  road  maj  be  refused  cars  when  th^  are 

needed  on  the  road.    136. 
Adequate  nnmber,  with  all  possible  eqaalitjr  in  distribution,  must  be 

furnished.    273. 
Shipper  should  be  allowed  equal  and  public  rates  for  his  own  cars.    272. 
CfroBsihgi.    See  NEGLIGENCE.  , 

Engineers  must  seek  to  avoid  accidents  at  highway  crossings.    210. 
Trains  have  priority  of  passage  at  highway  crossings.     210. 
Clear  track  may  be  presumed  by  an  engineer  of  a  passenger  train  who 

sees  a  loaded  team  slowly  approaching  the  track  on  an  up-grade; 

having  given  the  usual  signal  and  his  train  being  in  plain  view,  he  is 

not  bound  to  slacken  his  speed  or  presume  that  the  driver  of  the  team 

is  asleep.     738. 
Highway  crossings  must  be  constructed  by  a  railroad  in  a  reasonable 

manner,  and  with  reference  to  the  double  use  by  travellers  and  trains. 

537. 
EmployiM.    See  MASTER  AND  SERVANT. 
Fencea  along. 

Police  power  of  the  State  extended  to.    178. 
Fire. 
Cars  after  delivery  on  a  private  traek  are  not  at  the  risk  of  the  eompany. 

210. 
Jhcome. 
Earnings  need  not  be  accumulated  by  a  lessee  upon  rent  fixed  at  a  per- 
centage of  gross  income,  to  meet  a  possible  failure  in  the  future  rental. 

537. 
OperaiioH.    See  TRAFFIC. 
Police  power  of  the  State  extends  to  regnlating  the  running  of  the  trains. 

178. 
Railroad  engineers  may  be  required  by  a  State  law,  to  take  out  a  license. 

171. 
Liability  for,  not  escaped  by  placing  it  in  the  hands  of  others.    275. 
Captiously  withholding  conveniences  from  the  public  must  generally  be 

redressed  by  the  legislature,  and  as  a  rule,  railroad  management 

cannot  be  judicially  interfered  with,  unless  there  is  a  specific  act  to 

be  done  in  a  clear  and  undoubted  manner.    609. 
IbMMengen.    See  Police^  Tickeii. 
Jamping  from  a  moving  train,  throngh  fear  not  caused  by  the  employ^, 

creates  no  liability  in  the  company.    405. 
Person  invited  to  ride,  by  the  baggage-master,  is  not  a  passenger.    470. 
Passing  from  oar  to  car  of  a  rapidly  moving  train,  is  at  the  risk  of  the 

passenger,  even  though  occurring  after  the  oondnctor's  remark  that  lie 

might  leave  the  train  at  the  next  station,  by  taking  the  rear  oar.    470. 
Conductor  cannot  make  the  company  liable  for  the  consequences  of 

advice  which  he  gives  to  a  passenger,  whereby  the  passenger  is  injured. 

138. 
A  passenger  has  a  reasonable  time  to  leave  the  train,  and  the  length  of 

time  which  is  reasonable  may  be  inferred  to  have  elapsed  from  similar 

passengers  having  alighted.    275. 
Invitation,  by  a  person  in  the  known  uniform  of  the  railroad,  to  enter  a 

train,  stopped  away  from  a  station,  is  sniBoient  to  rebut  a  presumption 

of  negligence  for  not  entering  at  the  station.     664. 
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R  A I LROA  Dd— (coR/ifraecO. 
Police, 

police  assistiog  in  remoTing  a  passenger  from  a  train  are  onljr  special 
agf'Uttt  of  tlie  company  nntii  the  pasfienger  becomes  disorderly.     537. 

DlHorderlj  persons  may  bo  removed  from   the  cars  by  the  city  police, 
without  any  right  of  action  accruing  agaiint  the  railroad  company. 
S04. 
Bight  of  Way. 

Land  owner  cannot  use  any  part  of  the  right  of  way  of  a  railroad  in 
actual  operation,  nor  can  he  recover  from  a  trespasser  thereon.     537. 
StaiiortB  and  De/toti. 

Access  by  recognised  approach  must  be  kept  reasonably  safe.    405. 

Suitable  stations  may  be  required  by  the  State,  under  its  police  power. 
178. 

Stations  for  freight  or  passengers  cannot  be  established  by  writ  of  man- 
damuB,     609. 

Liglits  need  not  be  kept  burning  in  a  station  for  the  convenience  of  a 
passenger  who  has  nii.^sed  the  last  train  for  the  night  and  remains 
whilst  the  station-master  is  locking  up,  after  having  ample  time  to 
depart.     537. 
TtcketB, 

Time  limit  expressed  in  a  ticket  is  valid.    210. 

Kefusal  to  pay  fare,  show  ticket,  or  leave  the  train,  may  be  followed  by 
forcible  ejection  with  the  assistance  of  the  police.     537. 
Trnek. 

Employe  of  a  user  under  license  may  recover  for  defects  in  the  track.    139. 
Traffic,     J:?ee  0/>^ration. 

Legislature  can  control  the  tariffs  of  a  railroad  not  protected  by  its  char- 
ter, and  the  Courts  cannot  interfere  if  the  tariffs  are  improperly  limited 
by  law.     537. 

And  may  classify  the  tariffs,  in  the  absence  of  charter  restriction,  accord- 
ing to  the  length  of  the  line,  provided  all  railroads  are  uniformly 
classified.     738. 

Joint  tariffs  not  objectionable,  unless  made  for  an  nnjust  effect.     468. 

Switching  charges  may  be  regulated  by  a  State,  in  the  exercise  of  police 
power.     139. 

Reasonable  tlirough  rates  must  be  made  by  through  and  continuous 
lines,  operated  by  couipanit*d  under  one  control  or  ownerHhip,  without 
regard  to  the  portions  of  through  rates  credited  to  the  different  com- 
panies ;  tliough  such  portions  will  be  examined  in  determining  the 
reasonableness  of  the  through  rates.     ()(>2. 

FriMght  and  passengers  must  be  received  from  a  connecting  road  and 
reception  will  be  enforced  by  a  mandatory  injunction.     738. 

Refusal  on  the  ground  of  a  threatened  strike,  is  not  permissible.     738. 
Taxes,  * 

CJross  receipts  may  be  taxed  by  a  State.     182. 

Franchises  conferred  by  Congn'is:^,  upon  railroads  across  the  States  and 
Territories  of  the  Union  are  valid,  nnder  the  power  to  regulate  com- 
merce, and  cannot  be  taxed  by  the  States,  without  the  permission  of 
Congress.     662. 

REMOVAL  OP  CAUSES  FROM  STATE  COURTS. 
Jttri»(fitiion, 

Condemnation  proceedings  under  a  State  statute,  when  property  of  a 

non-resident  is  to  be  taken,  may  be  removed.  340. 
Removal  papers  of  an  action  from  a  State  Court,  on  the  ground  of  citizen- 
ship, must  show  the  ground  of  jurindiction  in  the  Circuit  Court,  as 
there  is  no  precedent  known-A-hich  would  authorize  the  showing,  after 
removal,  of  grounds  for  jurisdiction  not  presented  to  the  State  Court. 
666. 
Vol.  XXXVL— 10 
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REMOVAL  OF  CAUSBS  FROM  STATE  COURTS— (confuiMec/). 
Prejudice. 

Inability  to  obtain  Jastioe  in  the  State  Court,  (sannot  be  made  the  grouud 
for  removal,  siuoe  tlie  Act  of  1887,  by  filing  an  affidavit  of  belief ;  tLe 
fact  inu«t  be  e8tabli«hed  by  affidavit  or  otliorwiae.    tflU. 
Remanding  Order, 

Not  reviewable  by  the  8.  Ct.  U.  8.  since  the  Act  of  1887.     139. 
Separable  Coutrovenijf. 

Where  a  oitiien  of  MaMachusetts  files  a  bill  in  a  State  Court  of  New 
York  against  a  Couuecticut  corporation  and  a  New  York  corporation, 
praying  for  damages  and  an  auoounting  by  tlie  Connecticut  corpo- 
ration, there  is  a  separable  controversy  which  the  Connecticut  corpo- 
ration may  remove  to  the  U.  S.  Court  under  the  Act  of  Ibbi.    tilU. 

RES  OEST^.    See  ANIMALS. 

RIPARIAN  OWNERS.    See  BRIDGES. 
Extent  of  Ouruerainp, 

English  doctrine  of  private  ownership  by  the  crown,  of  all  land  below 
high  water  mark  of  tidal  waters,  early  relaxed  here  and  now  largely 
changed  by  custom  or  statute.     7U2. 

On  non-tidal  waters,  riparian  ownership  generally  extends  ad  medittm 
aqua  filvm*     796. 

On  large  ponds  riparian  ownership  generally  extends  to  high  water- 
mark, beyond  which  the  State  owns.     797. 

On  the  great  lakes,  this  is  almost  universally  true.     707. 

Wharfing  out  to  navigable  water,  generally  allowed,  so  long  naviga- 
tion is  not  interfered  with.     797. 

Also,  the  building  of  breakwaters  and  embankments  to  protect  the  shore. 
79S. 

But  made  land  on  the  lakes,  belongs  to  the  State.    799. 
CannectiaU. 

8tate  owns  below  high  water-mark.    794. 

Wharves  and  docks  may  be  built  by  riparian  owner,  by  custom,  if  navi- 
gation is  not  interfered  with.     794. 

Right  to  wharf  and  fill  is  in  the  riparian  owner  exclusively.     794. 

It  may  be  alienated,  separately  from  the  shore.     794. 
Fiorkia, 

sftate  alone  can  bring  ejectment  against  a  stranger  who  has  erected  a 
wharf  in  front  of  another's  land.     79.*). 
///I'nou. 

Riparian  ownership  extends  ad  medhnn  affuceJUnm  of  the  Mississippi,  in- 
cluding islands  separated  from  the  mainland  by  anus  of  the  rivtr. 
468. 
Iowa. 

The  Mississippi  is  a  navigable  river  and  the  State  owns  below  ordinary 
high  water.     707. 
Maine. 

The  Massachusetts  Ordinance  of  1647,  extended  to  Maine  after  that  be- 
came part  of  the  Commonwealth.     793. 

Low  water-mark  is  taken  to  be  ordinary  low  water  only.     793,  794. 
Maryland, 

Statute  authorizes  riparian  owners  to  fill  adjacent  flats.     79.*). 

Improvements  made  by  a  stranger,  in  front  of  the  shore,  belong  to  th«> 
riparian  owner.    795< 

The  State  cannot  (since  1862)  grant  the  land  under  water,  to  a  stranger. 
795. 
Maa»aeku$ettB. 

Ordinance  of  1647  (1641)  gives  actual  ownership  to  the  riparian  nwn«T, 
in  tidal  flats,  or  to  a  line  100  rods  from  high  water-mark,  if  low  water 
was  further  out.    793. 
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RIPARIAN  OWNERS— (con//«tt«/). 

Expressly  siibjeci  to  public  rights  of  Davigation  and  fishery.     793. 
All  other  laud  under  tidal  waters,  is  owii^  by  the  Commouwealth.    793. 
Low  water-mark  means  the  lowest  mark.    793. 
AJhaouri, 
The  State  owns  beloir  ordinary  high  water-mark  of  the  Mississippi,  aa  it 
is  a  navigable  stream.     797. 
\fw  JIumf»*fan . 

Custom  has  made  the  Massachusetts  Ordiuanoe  operatiTe.    794. 
y^w  Jersey, 

Same  principles  prevail,  aa  in  Connecticut.     794. 

Except  that  the  right  to  wharf  is  a  mere  franchise,  revokable  by  the 

State  before  exercise.     794. 
Made  land  cannot  be  taken  from  the  riparian  owni^r  by  the  State,  with- 
out due  ct>mpensation.     794. 
Tidal  fiats  may  be  occupied  by  a  stranger,  without  compensation  to  the 
riparian  owner.     795. 
Sew  York. 

State  owns  the  land  under  tidal  waters.     79(5. 

And  may  till  fiats,  without  compensating  the  riparian  owner.     796. 

Erections  by  the  riparian  owner,  below  high  water-mark,  are /iur/iresfiires. 

79U. 
Wharves  may  be  erected  by  riparian  owners  and  remain  private  prop- 
erty.    79U. 
But  they  belong  to  the  State  and  may  be  claimed  by  it.     796. 
Bed  of  Lake  Champluiu  belongs  to  the  State.     797. 
Oi'tgotu 

Statute  authorizes  riparian  owners  to  fill  tidal  fiats.     795. 
Pennsylvania. 
Riparian  ownership  extends  to  low  water-mark.     796. 
Wharves  or  filling  out  beyond  high  water  mark,  in  tidal  waters,  re- 

quirH  permission  from  the  State.     796. 
Otherwise,  on  non-tidal  streams.     796. 

Stran<;er  may  l>e  antliorizeit  to  build  a  wharf,  but   must  not  interfere 
with  the  riparian  owner's  access  to  the  water.     796. 
Rhode  Iniand. 

State  owns  the  land  under  water.     795. 

Statute  allows  riparian  owner  to  reclaim  tidal  flats,  so  long  as  navigation 
is  not  interfered  with.     795. 
Virginia. 
Statutes  extend  riparian  titles  to  low  water-mark.     795. 
And  authorizes  wharves,  as  far  as  convenient,  if  they  do  not  interfere 
with  navigation.     79.'}. 
Made  Land. 

Property  lines  are  to  be  extended  over  artificially  made  land  in  a  cove 
on  the  same  principles  as  over  natitral  alluvium.     538. 
Navigable  Waters. 

English  definition  not  adopted  by  many  States.     797. 
Paramount  Rights. 
Navigation  and  commerce  are  rights    paramount  to  ihoae  of  public 
fishery.     775. 
State  Ownersliip.     See  BRIDGES. 
The  shore  and  land,  under  the  waters  of  navigable  streams  and  waters, 
are  held  by  the  State,  in  trust,  for  the  public  uses  of  navigation  and 
fishery,  and  the  erection  of  wharves,  piers,  light-houses,  beacons,  and 
other  facilities  of  navigation  and  commerce.     775. 
Before  the  Revolution,  laud  lielow  high  water-mark  formed  parts  of  the 

jura  rtgnfia  of  the  crown.     700,  792. 
And  devolved  on  the  States,  by  right  of  conquest.     790. 
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BALE. 

ComdititmaL 
Valid,  beiwuen  tlitf  parties,  in  all  the  States  and  Territories.    592. 
Valid  when  eTidenced  by  a  receipt  for  a  promia^ory  not«*,  specifjrini;  that 
the  note  was  giTen  for  the  purchase  of  37U|  shares  of  curporate  stock, 
then  held  bj  the  signer  of  the  receipt,  and  to  be  delivered  on  the  paj- 
ment  of  the  note.    533. 
Vailare  to  comply  with  the  conditions  of  ssle,  p4»niiits  the  seller  either 

to  retake  possession  or  sne  for  the  Talne  of  the  article  sold.     58d. 
Power  of  sale,  given  to  the  buyer,  bars  the  seller  from  claiming  the  goods 
from  one  who  purchased  from  the  bnyer,  whether  the  original  seller 
be  paid  or  not.    589. 
Power  of  sale  given  to  the  buyer,  renders  the  contract  void  as  to  the  exe- 
cution creditors  of  the  buyer.     588. 
United  States  Courts  uphold,  against  creditors  of  the  buyer  without 

notice  of  the  conditions.     591. 
Contra,  as  to  creditors  and  6oiia  jide  pur^euen  from    the  buyer,  in 
Illinois.     591,  594. 
Kentucky.    591. 
Maryland.    591. 
Pennsylvania.    591. 
In  some  cases,  recording  of  the  ocmtraet  of  conditional  sale,  is  required 
in  Alabama.    593. 
Arixona.     593. 
Arkansas.    593i 
Dakota.    593. 
Florida.     594. 
Illinois.    594. 
Maine.     595. 
Mississippi.    595. 
New  York.    595. 
Recording  is  imperative,  in  Georgia.    595. 

Iowa.    596. 
Kentucky.    596. 
Minu«*8ota.    596. 
Missouri.    597. 
Nebraska.    597. 
New  Hampshire.    597. 
North  Carolina.    598. 
Ohio.     598. 
South  Carolina.    599. 
Texas.     599.  , 

Vermont.     599. 
Virginia.     599. 
West  Virginia.     600. 
Wisconsin.     585. 
Writing,  but  not  recording,  is  required  in  case  of  furniture  or  other 

household  effects,  in  Massachusetts.     600. 
Neither  writing,  nor  recording,  is  required  in  California.    601. 

Colorado.     601. 
Conni>ctiout.     601. 
Delaware.    601. 
Idaho.    602. 
Indiana.     602. 
Kansas.     602. 
Michigan.     602. 
Montana.     602. 
Nevada.    602. 
New  Jersey.     602. 
New  Mexico.     602. 
Oregon.     602. 
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SALE— (continued). 

Neither  writing,  nor  recording,  is  required  in  Rhode  Island.     603. 

Tennessee.     603. 
Utah.    603. 
Wash.  Territory.     603. 
Wyoming.     603. 
Defeeiir«  Gootb, 
Acceptance,  after  request,  not  to  receiTe  if  defective,  waives  objections  to 
the  price.    211. 
ExeaUoTif  AffreemmtB, 

Where  the  goods  are  thereafter  to  be  made,  weighed  and  delivered,  the 

contract  remains  ezecntory,  though  the  price  has  been  fixed.      211. 
Where,  in  Kansas,  a  grain  deal  is  found  by  the  Jary,  under  proper  in- 
structions, to  be  a  gambling  contract,  no  recovery  can  be  had.     803. 
On  Trial  and  to  Satis/action. 
Good  faith  in  rejecting  goods  bought  on  trial  and  to  be  kept  if  they  suit, 
is  all  that  is  requir^  ;  the  objection  may  seem  unreasonable  to  others, 
and  yet  be  sustained  by  the  Court  in  a  suit  for  the  price,  if  not  merely 
capricious.    576. 
Purchaser  is  the  sole  judge  and  the  seller  agrees  to  submit  to  the  pur- 
chaser's preference  made  in  good  faith,  where  the  sale  Is  noade  on  trial 
and  to  the  satisfaction  of  the  buyer.    678. 
Purchaser  is  liable,  where  the  article  is  rejected  in  bad  faith  or  through 
fraud.     579. 
Notice  of  Conditions  of  Sale. 

Notice  to  the  attaching  creditor  of  the  conditions  of  the  sale  of  personalty 
about  to  be  seized  is  sufficient  to  bind  the  sheriff  and  to  render  him 
liable  as  for  a  wrongful  seizure.     583. 
Situs  of  the  Property, 
Situs  of  the  property  and  not  the  place  where  the  contract  is  made,  de- 
termines the  law  applicable  to  its  construction.    603. 
Title. 

Consignee  of  goods  sent  to  C.  0.  D.,  cannot  maintain  replevin.    211. 
Warranty. 
Set-off  for  breach  of,  is  the  difference  between  the  value  at  the  time  of 
the  sale,  and  that  of  goods  conformable  to  the  warranty.    466. 

SCHOOLS. 

Master^  s  Rights  and  Duties. 

Power  nearly  as  great  as  that  of  a  parent.    435. 

Power  to  punish  scholars  for  violations  of  the  rule,  or  his  lawful  and 
reasonable  commands.    439. 

Powers  begin  when  the  pupil  leaves  home  and  continue  until  his  return 
thither.    440. 

Presumption  always  exists  that  the  teacher  was  only  doing  his  duty. 
4;^,  438. 

Motive  of  the  master  is  to  be  considered,  unless  the  punishment  is  exces- 
sive.   437. 
Pmishment  of  Scholars.  • 

Assault  and  battery  does  not  occur  when,  without  malice,  the  teacher 
strikes  nine  sharp  blows  with  a  two-pronged  stick,  as  punishment  for 
carrying  off  the  teacher's  overcoat.    430. 

Insubordination  may  be  reasonably  punished.    430,  433,  436. 

Objects  are  reformation,  maintenance  of  discipline  and  example  to  other 
scholars.    436. 

And  legitimately  also  to  give  pain  as  well  as  degradation.    434. 

Manslaughter  is  at  least  the  grade  of  crime,  for  causing  death  by  exces- 
sive punishment.    437, 439. 

Excessive  punishment  not  excused  by  parental  sanction.    437,  439. 

Majority  of  pupil,  does  not  relieve  him  from  punishment.    437. 
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Specific  offence  Bhonld  be  the  cause,  but  need  not  be  distinetlj  stated. 

437. 
Bzcess  of  the  punishment,  a  question  for  the  Jurj.    438,  439. 
Causes  for  punishment  are  defacing  or  injuring  the  room  and  books, 

etc. ;  stirring  up  insubordination ;    heaping  «lium  on   the  master ; 

immoral  writings  and  pictures ;  swearing  and  quarrelling ;  and  the 

like.    439. 
Tmancj  may  be  punished.    440. 

8RT0FF 

Equitable. 
Maj  be  invoked  as  a  complete  defence  against  loan  brokers  seeking  to 
enforce  the  terms  of  a  loan,  on  proof  of  their  betrayal  of  the  intercsU 
of  the  borrower,  their  principal.     664. 
Ai  Law. 

Conversion  of  personalty  cannot  be  made  the  subject  of  set-off,  as  it  is 
not  a  matter  arising  out  of  debt,  duty,  or  contract.    536. 

SHIPPING.     See  ADMIRALTY. 
Hiippliei. 
Maritime  lien  for  supplies  furnished  to  a  vessel,  in  her  home  port,  cannot 
be  implied,  as  they  are  presumed  in  the  absence  of  a  contract  for  an 
express  lien,  to  be  furnished  on  the  credit  of  the  owner.    665. 
l\tg'hoai$  and  Tow$. 
Anchors  sulBciently  strong  to  hold  a  tug  and  her  tow,  ought  to  be  carried 
by  the  tug,  at  a  season  when  violent  squalls  are  not  infrequent,  and 
the  tug  has  not  sufficient  engine  power  to  counteract  the  strength  of 
the  squall.    734. 

STATUTES. 
Approval  bjf  the  Eseadivt. 
Signing  of  a  bill  by  the  governor,  at  any  place  on  the  bill,  intentionally 
and  nnderstandingly,  is  a  sufficient  compliance  with  the  constitutional 
provision  requiring  every  bill  which  shall  have  passed  the  Senate  and 
House  of  Representatives,  to  be  presented  to  the  governor,  and  if  he 
approves  it,  he  shall  sign  it.    605. 

Local  Act, 
Valid  when  applicable  to  all  cities  of  a  limited  class,  though  not  includ- 
ing all  the  cities  of  the  SUte.    2U5,  271. 

Localitjf. 
Amendment  to  an  Act  of  Congress,  restricted  in  operation  to  a  certain 
locality,  does  not  enlarge  the  limiution,  when  evidently  not  so  in- 
tended, though  capable  of  a  wider  oonstrnction.    470. 
(he  Subject :  see  Title. 
Action  prescribed  in  a  law  and  the  officers  to  superintend  such  action 
together  constitute  but  one  subject  in  a  statute.    205. 
I^armance. 
Constitution  prescribing  the  manner  of  performing  an  act  prohibils  a 
law  directing  a  different  manner  of  performance.    205 

Treaty. 
Self-executing  treaty  must  yield  to  a  later  inconsistent  statata,  and  rice 

vena.    205. 
Title  of  am  Act. 
Amendment  of  an  existing  law  may  be  made  by  citing  its  title  alone. 

205,  271. 
Intention  to  tax  all  property  of  religious,  etc.,  bodies  from  which  they 
derive  any  revenue,  by  a  proviso  in  an  exempting  Act,  must  be  ex- 
pressed in  the  title  of  the  Act  or  that  much  of  the  Act  will  be  void. 

205. 
Object  of  an  Act,  entitled  '*  An  Act  providing  for  placing  Electrical  Con- 
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ductora  und«r  ground  in  cities  of  this  State  and  for  Commissioners  of 

Electrical  Sobwajs/'  is  snffiuientljr  expressed  and  is  single.    205. 

Object  of  an  Act  entitled  "  An  Act  to  create  the  Newport  fire  and  police 
district  in  Campbell  Conntj  and  to  provide  for  the  government  thereof," 
is  sufficiently  expressed  and  is  a  single  object  within  a  constitutional 
requirement  to  this  effect.    272. 

Object  of  an  Act  to  prohibit  the  manafaetnre  and  sale  of  liquors,  where 
a  majority  of  the  electors  of  a  county  shall  so  rote,  is  not  sufficiently 
expressed  in  these  words :  "  An  Act  to  regulate  the  manufacture  and 
sale  of  malt,  brewed,  fermented,  spirituous,  and  Tinous  liquors  in  this 
8tate.*»  e05. 
Variance. 

Act  as  passed  gorems  if  any  differenoe  appears  between  it  and  the  public 
printed  copy.     139. 

STATUTE  OP  FRAUDS. 
Fraud. 
Jury  must  decide,  where  sale  of  stock  in  store  is  made  to  a  clerk  for  his 
notes  at  one,  two,  and  three  years. 
Afemorandum. 

Insufficient  for  decreeing  a  conveyance,  when  merely  a  letter  expressing 
a  wish  to  relinquish  all  interest  in  the  land,  for  a  loan  of  money.    66. 
Vendee, 
in  an  absolute  transfer,  must  be  proved  to  have  participated  in  the  fraud. 

65. 
May  prove  fraudulent  intent  in  his  vendor,  when  sufficiency  of  plea  of 
fraud  is  not  objected  \fi.     65. 

STOCKS  AND  BONDS. 
Sale. 
Specific  performance  of  stock  ordinarily  sold  on  the  market,  will  not  be 
enforced.    466. 

SUBROdATION. 
Foundation  of  Right* 
Payment,  not  a  conditional  tender,  must  be  made.    276. 

SUMMONS. 
Writ  of. 
Seal  necessary.    326. 

SUNDAY  LAWS. 

Validitn. 
Privileges  must  not  be  specially  conferred  by,  npon  some  classes   of 
business.    212. 

TAXATION. 
JPlace. 
Mortgages  held  by  a  trust  estate  are  taxable  at  the  place  of  residence  of 
the  trustees.    340. 
Taxable  Subjects. 
Unearned  premiums  of  an  insurance  company  are  not  an  indebtedness, 

and  may  be  taxed.    70. 
Insurance  companies  not  relieved  from  further  taxation  by  having  to 
pay  to  the  State  a  percentage  upon  their  capital.    70. 

TELEGRAPH  COMPANIES. 
Criminal  Proceedings. 
Ol«tructing  the  highway,  by  erecting  poles  without  authority,  is  ground 
for  a  criminal  prosecution.    430. 
Forged  Messaget. 
Telegraph  company  is  lial  le  for  money  forwarded  by  express  on  receipt 
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of  a  forged  message  sent  by  a  local  operator  of  the  telegraph  company, 
who  was  also  local  express  agent.    805. 
License  6y  Mwnicipalitiet. 

Contract  arises  from  aooeptanoe  and  fnlfilment  of  the  terms  of  the  li- 
cense.   422. 

Contract  is  not  open  to  roTocation,  by  a  proviso  in  the  municipal  or- 
dinance, that  the  acts  and  doings  of  the  company  nuder  this  ordi- 
nance,  should  be  subject  to  future  ordinances ;  the  future  ordinances 
must  not  be  inconsistent  with  the  original.    422. 

Reasonable  fee  may  be  exacted,  for  use  of  the  streets,  etc.    427. 
Notice  on  Printed  Blanks, 

{Sender  is  bound  by  a  notice  that  the  company  would  not  be  liable  be- 
yond the  amount  received  for  sending,  in  case  of  non-delivery  of  an 
unrepeated  message.    406. 

Printed  agreement  on  a  night  message  blank,  ''that  the  sender  will 
agree  that  he  will  not  claim  damages  for  errors  or  delays,  or  for  non- 
delivery of  such  messages,  happening  for  any  cause,  l»eyond  a  sum 
equal  to  ten  times  the  amount  paid  for  transmission,"  *'  is  void,  as 
against  public  policy."  665. 
PrtJiercation  of  Lines, 

English  statute.    429. 

Damages  are  recoverable  in  a  civil  action  for  want  of  skill  in  navigating 
over  submarine  cables.    429. 

Injunction  against  removal  of  poles  by  municipality,  refused  when  right 
is  unsettled.    430. 
Regulation  by  Municipaiities.     See  License  by  Alunicipalities, 

Ueasonable,  are  valid.    428. 

Broken  and  unsightly  poles  must  not  be  erected.    428. 

Wires  may  only  take  a  prescribed  route  and  elevation.    428. 

Absence  of  regulation  gives  no  right  to  declare  wires  and  poles  a  nui- 
sance.   428. 
7V(jra/iOfi  of. 

Gross  receipts  may  be  taxed  by  a  State,  so  long  as  only  local  receipts  are 
taxed.     182,  212,  805. 

Injunction  against  operation  of  line  until  a  State  tax  is  paid,  is  prevented 
by  the  U.  S.  Statute  of  1866.     632. 

Privilege  of  maintaining  poles,  etc.,  cannot  be  made  the  subject  of  an 
annual  charge,  as  such  charge  is  neither  a  tax,  a  license,  nor  an  ex- 
ercise of  police  powers.    422.    (This  is  in  La.  ;  contra  in  Penna.    427.) 

Shares  of  stock  in  telegraph  companies  can  be  made  the  nominal  liasisof 
taxation  by  a  State,  in  the  proportion  which  the  length  of  line  within 
the  State  bears  to  the  whole  length.     532. 
Transmission  of  Messages. 

Punishment  may  be  prescribed  by  the  State  for  failure  to  properly  trans- 
mit.    178. 

Failure  to  transmit  at  all  permits  recovery  of  full  damages,  although  the 
message  being  in  cipher,  only  a  limited  recovery  in  case  of  error  had 
been  agreed  upon.     805. 

Delay  in  transmission  creates  no  liability  unless  the  face  of  the  message 
puts  the  company  on  its  guard.    406. 

Regulation  of  Inter-State  messages  cannot  be  by  State  laws.     179. 

Fire  at  a  repeating  station,  caused  by  atmospheric  conditions,  short  cir- 
cuiting the  currents  on  the  switchboard,  destroyed  the  oi>erating  room 
before  anything  could  be  rescued  and  the  mef^sage  was  never  deliv- 
ered ;  the  company  was  not  liable,  because  the  fire  could  not  be  pre* 
vented.    665. 

TENDER. 

Insufficient  in  Amottnt* 
Of  no  avail.     139. 
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AccoMNliny. 

Refu8«Hl  in  an  eqnitjr  tait  for  an  infringement,  when  there  had  heeu  no 
fraud,  and  the  trade  generally  had  used  the  mark  for  nearlj  fbor 
jeani.    665. 
Name. 

Pemon  cannot  ate  his  own  name,  with  th«*  addition  of  the  word  'Mm- 
proTed,"  aa  a  trademark,  wlien  he  ha»  already  used  his  nam«*  as  a 
dcitcriptiou  of  an  article  of  hiii  manufacture  and  haa  lold  the  trademark 
with  the  businena  of  such  manufacture.    610. 
Title, 

Go<ids  marked  with  the  particular  mark  selected,  must  be  actually  placed 
on  the  market,  to  give  a  title  to  the  trademark  ;  it  is  not  enough  to  se- 
Ifct  a  mark,  not  in  use,  to  distinguish  goods  of  the  same  class  or  kind 
already  iu  the  market,  and  make  a  public  declaration  of  the  intention 
to  apply  the  mark  to  goods  to  be  placed  on  the  market.     610. 

TRESPASS.     Bee  ANlMALa 

TRIAL. 

luMtructhnM  to  the  Jurif, 
Complimentary  remarks  as  to  the  knowledge  of  one  of  the  Jurymen  will 
not  be  grouud  fur  a  new  trial.     212. 

TRUST. 

CtMtui  Que  Trutt. 
Not  a  necessary  party  to  a  suit  to  defeat  the  trust,  when  trustee  can  act 
without  conseut  of  the  cestui  que  trust.    212. 
ConvernoH, 
Land  devised  to  be  sold  and  proceeds  divided ,  is  a  conversion,  and  the 
money  must  be  accounted   for  iu   good   faith  and  with  reasonable 
diligence.    406. 
Ihwer  of' Appointment.     See  WILLS. 
fS^ecatory.     See  CHARITABLE  BEQUESTS. 

Confidence  expressed  in  a  legatee  that  he  would  carry  out  a  provision, 

creates  a  trust.     140,  455. 
Construction  not  so  liberal  as  in  times  past.    461* 
Fee  simple  devise  is  not  affected  by  precatory  words.    463,  806. 
Full  discretion  given  the  devisee,  destroys  tiie  trust.    463,  606. 
Imperative  intention  must  exist  in  the  words.    462. 
Words  of  commendation,  request,  entreaty,  wish  or  expectation,  can 
create  a  trust  iu  Missouri.     140,  457. 
(>mira,  in  Pennsylvania.     462. 
Resulting. 
Evidence  must  be  very  clear,  and  an  admission  by  the  holder  of  the  title 

that  another  is  the  owner,  is  not  entitled  to  mut-h  weight.    406. 
In  favor  of  the  benefited  person,  for  the  title  of  the  whole  property, 
where  a  loan  is  madn  and  the  title  is  taken  by  the  lender  with  a  pro- 
mise to  oonvey  on  repayment.    805. 
Tnutee, 
Personally  liable  for  a  deficiency  on  the  sale  of  premiiea  mortgaged  by 
him  under  the  style  of  'trustee"  iu  the  bond  and  mortgage;  unless 
there  are  facts  which  show  a  waiver  of  the  mortgagee's  rights  to  enforce 
such  personal  responsibility.     666. 

TURNPIKES. 
AymeRl  of  TolL 

Toll-gate  keeper  may  close  the  gate  to  prevent  a  threatened  passage  of 
the  gate,  without  paying  toll,  by  a  team  lashed  by  its  driver,  unless 
the  rapidly  approaching  team  is  so  near  as  to  render  the  closing  of  the 
gate  a  reckless  disregard  for  the  safety  of  the  parties  trying  to  evade 
pavment  of  the  toll.  666. 
Vol.  XXXVI.— U 
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VENIRE. 

For  U rand  Jury, 
l^eal  uecessarj.    327. 

WATERS.     See  RIPARIAN  OWNERS. 
XtuiiftUioH, 
AppropriatioDB  by  Congress  for  the  improTement  of  a  navigable  rirer, 
do  not  iuTolve  au  aiwumpiion  of  police  power  also.     703. 
f\'rt  of'  Entfjf. 

Wlien  Congresa  confers  the  prlTileges  of  a  port  of  entry,  it  does  not  take 
awaj  the  police  power  of  the  State.    703. 
Surface* 
Drains,  naturally  existing,  must  be  preserved.    403. 
Barriers  or  divides,  naturally  existing,  must  not  be  destroyed.    403. 
W/ntrfage, 
Reasonable  compensation  is  constitutional.     178. 

WILLS.    See  CHARITABLE  BEQUESTS,  DECEDENT'S  ESTATE,  TRUSTS. 
Agreement  to  Bequeath  or  Devise, 

Contract,   founded  in  sufficient  consideration,  to  make  provision  by  will 
for  a  particular  person,  is  valid.     183. 

Contract  may  be  in  consideration  of  services  to  be  rendered,  if  the  services 
are  actually  performed.     185. 

Even  if  no  promise  to  perform  were  made.     185,  192. 

Contract  to  make  provision  by  will,  generally  interred,  where  services 
have  been  rendered  in  good  faith.     189. 

Contract  must  be  certain.     192. 

Contract  satisfied  by  eight  years*  support  and  devise  of  a  property.    276. 

Contract  to  make  a  particular  devise,  entered  into  fairly  and  not  against 
public  morals  and  reasonable,  is  valid.     276. 

Contract  to  devise  all  one's  property,  is  within  the  Statute  of  Frauds  and 
invalid.     184. 

Otherwise  may  be  oral.     184. 
Execution, 

Power  of  appointment  over  an  estate,  real  and  personal,  in  remainder, 
given  by  a  testatrix,  domiciled  in  South  Carolina,  to  be  exercise<i  by 
her  daughter's  will,  "duly  executed,*'  can  only  be  exercised  by  a  will 
eiecuted  according  to  the  requirements  of  the  South  Carolina  law  ;  the 
daughter's  will  being  executed  according  to  the  laws  of  another 
State,  where  she  was  domiciled,  and  duly  admitted  to  probate,  and  an 
exemplification  filed  in  South  Carolina,  was  not  a  valid  exercise  of  the 
power  unless  the  law  of  the  daughter's  domicile  and  that  of  South 
Carolina  were  alike  in  their  requirements  for  due  execution  of  a  will. 
6G6. 
Life  Estate. 

Devise  of  land,  to  be  occupied   during  natural  life,  without  power  of 
alienation  or  subjection  to  debts.     806. 

But  the  restrictions  are  void  as  to  creditors.    806. 
Principal  and  Income. 

Principal  of  an  estate  to  be  drawn  upon  to  supply  deficiency  in  income,  is 
a  devise  of  a  repeated  use  without  reimbursement.     140. 
Revocation, 

Revocation  requires  testamentary  capacity.     140. 

Revocation  by  destruction,  with  intention  of  writing  another  will,  does 
not  revive  a  former  will.     140. 
Tfxtnmentarg  Capacity »     See  Revocation, 

Omission  to  bequeath  to  relatives,  no  evidence  of  want  of.     212. 
Undue  Influence. 

Solicitation  alone  cannot  constitute.     212. 


INDEX.  8G5 

WITNES9KS. 
A^fniuvitn. 

:?aiiie  privileges  an  oral  testimony.     715. 
PfivHetfe*.     See  JieMtriilumi  ufton, 

111  Knglandf  the  privil(*ge  against  civil  actions,  or  anj  criminal  proceed- 
ings, except  for  perjury  and  for  conspiracy,  is  absolute.     707,  712. 
In  the  U.S.  the  weight  of  authority  favors  greater  restriction  than  is 

allowed  in  England.     712,  71». 

Jlwtr  V.  If  mW,  3  Mete.  193  (1841),  the  leading  case  in  America.     717. 
In  Alabama,  relevant  and  pertinent  testimony  is  protected.     718. 
In  Louisiana,  the  statements  of  the  witness  must  be  pertinent  and  ma- 
terial to  the  issue.     717. 
In   Maryland,  a  witness  may  utter  false,  malicious,  and  defamatory 

words,  in  a  Judicial  proceeding,  without  lial)ility  therefor.     .^38,  106, 
In  Massnchusetts,  the  qualification   is  that  private  malice  must  not  be 

indulged  in.     717. 
In  New  York,  there  is  no  protection  for  words  merely  uttered  to  defame. 

718. 
In  Tennessee,  testimony  given  in  good  faith,  is  protected.     719. 
In  Vermont,  the  privilege  will  not  protect  irrelevant  and  malicious  stale- 

meiUs.     718. 
In  Wisconsin,  the  protection  is  extended  to  responsive  statements  and 

to  thdse  upon  wliMKe  impertinence  or  impropriety  no  advice  is  given 

by  the  Court.     718. 
Jifftti'irtionx  U/fon, 

The  privilH;;e  does  not  extend  to  anything  said  or  done,  before  entering 

or  after  leaving  the  witness  box.     710. 
Nor  to  matters  having  no  reference  to  the  cause  in  which  the  evidence  is 

given.     710. 
But  the  irrelevancy  of  the  evidence  does  not  take  away  the  privilege. 

714. 
If  the  evidence  is  pertinent.     717. 

WRITTEN  EVIDENCE. 
ProHitrtion. 

Books  and  papers  need  not  be  produced  before  a  notary,  when  inadmis- 
sible in  evidence.     212. 
Interf  mention. 
Not  explainable  when  contract  is  unambiguous  and  no  fraud  or  mistake 
is  alleged.     134. 
Handwriting. 

Decedent's  handwriting  may  be  proved  by  one  who  had  never  seen  him 
write,  but  had  seen  letters  and  addresses  on  newspapers  coming  from 
him.     207. 
Vafidity. 
Printing  is  writing  in  the  legal  sense  of  the  term,  and  an  instrument 
whose  words  are  printed,  either  wholly  or  in  part,  is  equally  valid 
with  a  paper  written  with  a  pen.     C(}6. 
Signature  by  impression  from  a  stamp  is  valid  at  common  law.     666. 
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